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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:
•
•
•
•
•
•
•
•

every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected. Extracts from the Official Report are reprinted as corrected for the archive version of the Official Report.
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:
• Introduction, followed by publication of the Bill and its accompanying documents;
• Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
• Stage 2: the Bill returns to a committee for detailed consideration of
amendments;
• Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.
After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the

Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Clerking and
Reporting Directorate. Comments on this volume or on the series as a whole may
be sent to the Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above with no variations.
The Finance Committee reported to the Justice 2 Committee on the Bill at Stage 1.
Its report and the written evidence it received are included at Annex A of the Stage 1
Report. However, the oral evidence it took was not included in that report and it is
therefore included in this volume after the Stage 1 Report.
Forthcoming titles
The next titles in this series will be:
•
•
•
•

SPPB 66: Education (Additional Support for Learning) (Scotland) Bill 2003
SPPB 67: Criminal Procedure (Amendment) (Scotland) Bill 2003
SPPB 68: Nature Conservation (Scotland) Bill 2003
SPPB 69: National Health Service Reform (Scotland) Bill 2003
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5

10

An Act of the Scottish Parliament to make provision for the use of special measures for the
purpose of taking the evidence of children and other vulnerable witnesses in criminal or civil
proceedings; to provide for evidential presumptions in criminal proceedings where certain reports
of identification procedures are lodged as productions; to make provision about the admissibility
of expert psychological or psychiatric evidence as to subsequent behaviour of the complainer in
criminal proceedings in respect of certain offences; to enable the prohibition of the personal
conduct of the defence in criminal proceedings in which a vulnerable witness is to give evidence;
to make provision about the admissibility of certain evidence bearing on the character, conduct or
condition of witnesses in proceedings before a sheriff relating to the establishment of grounds of
referral to children’s hearings; to abolish the competence test for witnesses in criminal and civil
proceedings; and for connected purposes.

PART 1
CRIMINAL PROCEEDINGS
Evidence of children and other vulnerable witnesses: special measures
15

1

Evidence of children and other vulnerable witnesses: special measures
(1)

For section 271 (evidence of vulnerable persons: special provision) of the Criminal
Procedure (Scotland) Act 1995 (c.46) (referred to in this Part as “the 1995 Act”) there is
substituted—
“Special measures for child witnesses and other vulnerable witnesses
271

20

(1)

Vulnerable witnesses: main definitions
For the purposes of this Act, a person who is giving or is to give evidence at, or
for the purposes of, a trial is a vulnerable witness if—
(a) the person is under the age of 16 on the date of commencement of the
proceedings in which the trial is being or to be held (such a vulnerable
witness being referred to in this Act as a “child witness”), or

25

(b) where the person is not a child witness, there is a significant risk that the
quality of the evidence to be given by the person will be diminished by
reason of—
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(i)

mental disorder (within the meaning of section 328 of the Mental
Health (Care and Treatment) (Scotland) Act 2003 (asp 13)), or

(ii) fear or distress in connection with giving evidence at the trial.
(2)
5

In determining whether a person is a vulnerable witness by virtue of subsection
(1)(b) above, the court shall take into account—
(a) the nature and alleged circumstances of the offence to which the
proceedings relate,
(b) the nature of the evidence which the person is likely to be called upon to
give,
(c) the relationship (if any) between the person and the accused,

10

(d) the person’s age and maturity,
(e) such of the following matters as appear to the court to be relevant,
namely—
(i)

the social and cultural background and ethnic origins of the person,

(ii) the person’s sexual orientation,

15

(iii) the domestic and employment circumstances of the person,
(iv) any religious beliefs or political opinions of the person, and
(v) any physical disability which the person has, and
(f) any behaviour towards the person on the part of—
(i)

20

the accused,

(ii) members of the family or associates of the accused,
(iii) any other person who is likely to be an accused or a witness in the
proceedings.
(3)

For the purposes of subsection (1)(a) above and section 271B(1)(b) below,
proceedings shall be taken to have commenced when the indictment or, as the
case may be, complaint is served on the accused.

(4)

In subsection (1)(b) above, the reference to the quality of evidence is to its
quality in terms of completeness, coherence and accuracy.

(5)

In this section and sections 271A to 271M of this Act—

25

“court” means the High Court or the sheriff court,

30

“trial” means a trial under solemn procedure in any court or under
summary procedure in the sheriff court.
(6)

35

271A
(1)

In sections 271A to 271M of this Act, “special measure” means any of the
special measures set out in, or prescribed under, section 271H below.
Child witnesses
Where a child witness is to give evidence at or for the purposes of a trial, the
child witness is entitled, subject to—
(a) subsections (2) to (13) below, and
(b) section 271D of this Act,
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to the benefit of one or more of the special measures for the purpose of giving
evidence.
(2)
5

A party citing or intending to cite a child witness shall, no later than 14 clear
days before the trial diet, lodge with the court a notice (referred to in this Act
as a “child witness notice”)—
(a) specifying the special measure or measures which the party considers to
be the most appropriate for the purpose of taking the child witness’s
evidence, or
(b) if the child witness has expressed a wish to give evidence without the
benefit of any special measure, stating that fact.

10

(3)

A child witness notice shall contain or be accompanied by—
(a) a summary of any views expressed for the purposes of section
271E(2)(b) of this Act, and
(b) such other information as may be prescribed by Act of Adjournal.

15

(4)

The court may, on cause shown, allow a child witness notice to be lodged after
the time limit specified in subsection (2) above.

(5)

The court shall, not later than 7 days after a child witness notice has been
lodged, consider the notice in the absence of the parties and—
(a) if satisfied on the basis of the notice as to the matter mentioned in
subsection (6) below, make an order—

20

(i)

in the case of a child witness notice under subsection (2)(a) above,
authorising the use of the special measure or measures specified in
the notice for the purpose of taking the child witness’s evidence,

(ii) in the case of a child witness notice under subsection (2)(b) above,
authorising the giving of evidence by the child witness without the
benefit of any special measure, or

25

(b) if not satisfied as mentioned in paragraph (a) above, order that, before
the trial diet, there shall be a diet under subsection (10) below and ordain
the parties to attend.
30

(6)

The matter referred to in subsection (5)(a) above is that—
(a) in the case of a child witness notice under subsection (2)(a) above, the
special measure or measures specified in the notice is or are the most
appropriate for the purpose of taking the child witness’s evidence,
(b) in the case of a child witness notice under subsection (2)(b) above, it is
appropriate for the child witness to give evidence without the benefit of
any special measure.

35

(7)

Subsection (8) below applies where—
(a) it appears to the court that a party intends to call a child witness to give
evidence at or for the purposes of the trial,

40

(b) the party has not lodged a child witness notice in respect of the child
witness by the time specified in subsection (2) above, and
(c) the court has not allowed a child witness notice in respect of the child
witness to be lodged after that time under subsection (4) above.
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(8)

Where this subsection applies, the court shall—
(a) order the party to lodge a child witness notice in respect of the child
witness by such time as the court may specify, or
(b) order that, before the trial diet, there shall be a diet under subsection (10)
below and ordain the parties to attend.

5

(9)

On making an order under subsection (5)(b) or (8)(b) above, the court may
postpone the trial diet.

(10) At a diet under this subsection, the court shall, after giving the parties an
opportunity to be heard, make an order—
(a) authorising the use of such special measure or measures as the court
considers to be the most appropriate for the purpose of taking the child
witness’s evidence, or

10

(b) that the child witness is to give evidence without the benefit of any
special measure.
15

(11) The court may make an order under subsection (10)(b) above only if
satisfied—
(a) where the child witness has expressed a wish to give evidence without
the benefit of any special measure, that it is appropriate for the child
witness so to give evidence, or
(b) in any other case, that—

20

(i)

the use of any special measure for the purpose of taking the
evidence of the child witness would give rise to a significant risk
of prejudice to the fairness of the trial or otherwise to the interests
of justice, and

(ii) that risk significantly outweighs any risk of prejudice to the
interests of the child witness if the order is made.

25

(12) A diet under subsection (10) above may be conjoined with—
(a) in the case of proceedings in the High Court, a preliminary diet,
(b) in the case of proceedings on indictment in the sheriff court, a first diet,
(c) in the case of summary proceedings, an intermediate diet.

30

(13) A party lodging a child witness notice shall, at the same time, intimate the
notice to the other parties to the proceedings.
271B
(1)

Further special provision for child witnesses under the age of 12
This section applies where a child witness—
(a) is to give evidence at, or for the purposes of, a trial in respect of any
offence specified in subsection (2) below, and

35

(b) is under the age of 12 on the date of commencement of the proceedings
in which the trial is being or to be held.
(2)
40

The offences referred to in subsection (1)(a) above are—
(a) murder,
(b) culpable homicide,
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(c) any offence to which section 288C of this Act applies,
(d) any offence which involves an assault on, or injury or a threat of injury
to, any person (including any offence involving neglect or ill-treatment
of, or other cruelty to, a child).
5

(3)

Where this section applies, the court shall not make an order under section
271A or 271D of this Act which has the effect of requiring the child witness to
be present in the court-room or any part of the court building in which the
court-room is located for the purpose of giving evidence unless satisfied—
(a) where the child witness has expressed a wish to be so present for the
purposes of giving evidence, that it is appropriate for the child witness to
be so present for that purpose, or

10

(b) in any other case, that—
(i)
15

the taking of the evidence of the child witness without the child
witness being so present would give rise to a significant risk of
prejudice to the fairness of the trial or otherwise to the interests of
justice, and

(ii) that risk significantly outweighs any risk of prejudice to the
interests of the child witness if the order is made.
271C
20

(1)

Vulnerable witnesses other than child witnesses
This section applies where a party citing or intending to cite a person (other
than a child witness) to give evidence at, or for the purposes of, a trial (such a
person being referred to in this section as “the witness”) considers—
(a) that the witness is likely to be a vulnerable witness, and
(b) that a special measure or combination of special measures ought to be
used for the purpose of taking the witness’s evidence.

25

(2)

Where this section applies, the party citing or intending to cite the witness
shall, not later than 14 clear days before the trial diet, make an application
(referred to as a “vulnerable witness application”) to the court for an order
authorising the use of one or more of the special measures for the purpose of
taking the witness’s evidence.

(3)

A vulnerable witness application shall—

30

(a) specify the special measure or measures which the party making the
application considers to be the most appropriate for the purpose of taking
the evidence of the witness to whom the application relates, and
(b) contain or be accompanied by—

35

(i)

a summary of any views expressed for the purposes of section
271E(2)(b) of this Act, and

(ii) such other information as may be prescribed by Act of Adjournal.
(4)

The court may, on cause shown, allow a vulnerable witness application to be
made after the time limit specified in subsection (2) above.

(5)

The court shall, not later than 7 days after a vulnerable witness application is
made to it, consider the application in the absence of the parties and—

40
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(a) make an order authorising the use of the special measure or measures
specified in the application if satisfied on the basis of the application
that—
(i)

5

the witness in respect of whom the application is made is a
vulnerable witness,

(ii) the special measures or measures specified in the application are
the most appropriate for the purpose of taking the witness’s
evidence, and
(iii) it is appropriate to do so after having complied with the duty in
subsection (7) below, or

10

(b) if not satisfied as mentioned in paragraph (a) above, order that, before
the trial diet, there shall be a diet under subsection (6) below and ordain
the parties to attend.
(6)

At a diet under this subsection, the court may—
(a) after giving the parties an opportunity to be heard, and

15

(b) if satisfied that the witness in respect of whom the application is made is
a vulnerable witness,
make an order authorising the use of such special measure or measures as the
court considers to be the most appropriate for the purpose of taking the
witness’s evidence.

20

(7)

In deciding whether to make an order under subsection (5)(a) or (6) above, the
court shall—
(a) have regard to—
(i)

25

the possible effect on the witness if required to give evidence
without the benefit of any special measure, and

(ii) whether it is likely that the witness would be better able to give
evidence with the benefit of a special measure, and
(b) take into account the matters specified in subsection (2)(a) to (f) of
section 271 of this Act.
30

(8)

A diet under subsection (6) above may be conjoined with—
(a) in the case of proceedings in the High Court, a preliminary diet,
(b) in the case of proceedings on indictment in the sheriff court, a first diet,
(c) in the case of summary proceedings, an intermediate diet.

(9)
35

271D
(1)

40
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A party making a vulnerable witness application shall, at the same time,
intimate the application to the other parties to the proceedings.
Review of arrangements for vulnerable witnesses
In any case in which a person who is giving or is to give evidence at or for the
purposes of the trial (referred to in this section as the “witness”) is or appears
to the court to be a vulnerable witness, the court may at any stage in the
proceedings (whether before or after the commencement of the trial or before
or after the witness has begun to give evidence)—
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7

(a) on the application of the party citing or intending to cite the witness, or
(b) of its own motion,
review the current arrangements for taking the witness’s evidence and, after
giving the parties an opportunity to be heard, make an order under subsection
(2) below.

5

(2)

The order which may be made under this subsection is—
(a) where the current arrangements for taking the witness’s evidence include
the use of a special measure or combination of special measures
authorised by an order under section 271A or 271C of this Act or under
this subsection (referred to as the “earlier order”), an order varying or
revoking the earlier order, or

10

(b) where the current arrangements for taking the witness’s evidence do not
include any special measure, an order authorising the use of such special
measure or measures as the court considers most appropriate for the
purpose of taking the witness’s evidence.

15

(3)

An order under subsection (2)(a) above varying an earlier order may—
(a) add to or substitute for any special measure authorised by the earlier
order such other special measure as the court considers most appropriate
for the purpose of taking the witness’s evidence, or
(b) where the earlier order authorises the use of a combination of special
measures for that purpose, delete any of the special measures so
authorised.

20

(4)

The court may make an order under subsection (2)(a) above revoking an earlier
order only if satisfied—
(a) where the witness has expressed a wish to give or, as the case may be,
continue to give evidence without the benefit of any special measure,
that it is appropriate for the witness so to give evidence, or

25

(b) in any other case, that—
(i)
30

(ii) that risk significantly outweighs any risk of prejudice to the
interests of the witness if the order is made.

35

40

the use, or continued use, of the special measure or measures
authorised by the earlier order for the purpose of taking the
witness’s evidence would give rise to a significant risk of
prejudice to the fairness of the trial or otherwise to the interests of
justice, and

(5)

Subsection (7) of section 271C of this Act applies to the making of an order
under subsection (2)(b) of this section as it applies to the making of an order
under subsection (5)(a) or (6) of that section but as if the references to the
witness were to the witness within the meaning of this section.

(6)

In this section, “current arrangements” means the arrangements in place at the
time the review under this section is begun.

271E
(1)

Vulnerable witnesses: supplementary provision
Subsection (2) below applies where—
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(a) a party is considering for the purposes of a child witness notice or a
vulnerable witness application which of the special measures is or are the
most appropriate for the purpose of taking the evidence of the person to
whom the notice or application relates, or
(b) the court is making an order under section 271A, 271C or 271D of this
Act.

5

(2)

The party or, as the case may be, the court shall—
(a) have regard to the best interests of the witness, and
(b) take account of any views expressed by—
(i)

10

the witness (having regard, where the witness is a child witness, to
the witness’s age and maturity), and

(ii) where the witness is a child witness, the witness’s parent (except
where the parent is the accused).
(3)
15

For the purposes of subsection (2)(b) above, where the witness is a child
witness—
(a) the witness shall be presumed to be of sufficient age and maturity to
form a view if aged 12 or older, and
(b) in the event that any views expressed by the witness are inconsistent with
any views expressed by the witness’s parent, the views of the witness
shall be given greater weight.

20

(4)

In this section—
“parent”, in relation to a child witness, means any person having parental
responsibilities within the meaning of section 1(3) of the Children
(Scotland) Act 1995 (c.36) in relation to the child witness,
“the witness” means—

25

(a) in the case referred to in subsection (1)(a) above, the person to
whom the notice or application relates,
(b) in the case referred to in subsection (1)(b) above, the person to
whom the order would relate.
30

271F
(1)

The accused
For the purposes of the application of subsection (1) of section 271 of this Act
to the accused (where the accused is giving or is to give evidence at or for the
purposes of the trial), subsection (2) of that section shall have effect as if—
(a) for paragraph (c) there were substituted—

35

“(c) whether the accused is to be legally represented at the trial and,
if not, the accused’s entitlement to be so legally represented,”,
and
(b) for paragraph (f) there were substituted—
“(f) any behaviour towards the accused on the part of—

40
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(i)

any co-accused or any person who is likely to be a coaccused in the proceedings,
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9

(ii) any witness or any person who is likely to be a witness in
the proceedings, or
(iii) members of the family or associates of any of the persons
mentioned in sub-paragraphs (i) and (ii) above.”.
5

(2)

Where, if the accused were to give evidence at or for the purposes of the trial,
he would be a child witness—
(a) section 271A of this Act shall apply in relation to the accused subject to
the following modifications—
(i)

10

references to a child witness (except in the phrase “child witness
notice”) shall be read as if they were references to the accused,

(ii) references to the party citing or intending to cite a child witness
shall be read as if they were references to the accused, and
(iii) subsection (7) shall have effect as if for paragraph (a) there were
substituted—
“(a) it appears to the court that the accused, if he were to give
evidence at or for the purposes of the trial, would be a child
witness,”, and

15

(b) section 271B of this Act shall apply in relation to the accused as if—
(i)

for subsection (1) there were substituted—

“(1) This section applies where the accused—

20

(a) if he were to give evidence at or for the purposes of the trial
would be a child witness, and
(b) is under the age of 12 on the date of commencement of the
proceedings.”, and
(ii) in subsection (3), references to the child witness were references to
the accused.

25

(3)

Subsection (4) below applies where the accused—
(a) considers that, if he were to give evidence at or for the purposes of the
trial, he would be a vulnerable witness other than a child witness, and
(b) has not decided to give evidence without the benefit of any special
measures.

30

(4)

35

Where this subsection applies, subsections (2) to (9) of section 271C of this
Act shall apply in relation to the accused subject to the following
modifications—
(a) references to the witness shall be read as if they were references to the
accused,
(b) references to the party citing or intending the cite the witness shall be
read as if they were references to the accused, and

40

(c) in subsection (7)(b), the reference to subsection (2)(a) to (f) of section
271 of this Act shall be read as if it were a reference to that subsection as
modified by subsection (1) above.
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(5)

Section 271D of this Act shall apply in any case where it appears to the court
that the accused, if he were to give evidence at or for the purposes of the trial,
would be a vulnerable witness as it applies in the case referred to in subsection
(1) of that section but subject to the following modifications—
(a) references to the witness shall be read as if they were references to the
accused,

5

(b) references to the party citing or intending to cite the witness shall be read
as if they were references to the accused.
(6)
10

Where the witness within the meaning of section 271E of this Act is the
accused, that section shall have effect in relation to the witness as if—
(a) in subsection (1), paragraph (a) were omitted, and
(b) in subsection (2), the words “The party or, as the case may be,” were
omitted.

(7)

Section 271M of this Act shall have effect, where the vulnerable witness is the
accused, as if the reference in subsection (2) to the party citing the vulnerable
witness were a reference to the accused.

(8)

The following provisions of this Act shall not apply in relation to a vulnerable
witness who is the accused—

15

(a) section 271H(1)(c),
(b) section 271I(3).

20

271G

Saving provision
Nothing in sections 271A to 271F of this Act affects any power or duty which
a court has otherwise than by virtue of those sections to make or authorise any
special arrangements for taking the evidence of any person.

25

271H
(1)

The special measures
The special measures which may be authorised to be used under section 271A,
271C or 271D of this Act for the purpose of taking the evidence of a vulnerable
witness are—
(a) taking of evidence by a commissioner in accordance with section 271I of
this Act,

30

(b) use of a live television link in accordance with section 271J of this Act,
(c) use of a screen in accordance with section 271K of this Act,
(d) use of a supporter in accordance with section 271L of this Act,
(e) giving evidence in chief in the form of a prior statement in accordance
with section 271M of this Act, and

35

(f) such other measures as the Scottish Ministers may, by order made by
statutory instrument, prescribe.
(2)
40
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An order under subsection (1)(f) above shall not be made unless a draft of the
statutory instrument containing the order has been laid before and approved by
a resolution of the Scottish Parliament.
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(3)

5

271I

11

Provision may be made by Act of Adjournal regulating, so far as not regulated
by sections 271I to 271M of this Act, the use in any proceedings of any special
measure authorised to be used by virtue of section 271A, 271C or 271D of this
Act.
Taking of evidence by a commissioner

(1)

Where the special measure to be used is taking of evidence by a commissioner,
the court shall appoint a commissioner to take the evidence of the vulnerable
witness in respect of whom the special measure is to be used.

(2)

Proceedings before a commissioner appointed under subsection (1) above shall
be recorded by video recorder.

(3)

An accused—

10

(a) shall not, except by leave of the commissioner, be present in the room
where such proceedings are taking place, but
(b) is entitled by such means as seem suitable to the commissioner to watch
and hear the proceedings.

15

(4)

271J

The recording of the proceedings made in pursuance of subsection (2) above
shall be received in evidence without being sworn to by witnesses.
Live television link

(1)

Where the special measure to be used is a live television link, the court shall
make such arrangements as seem to it appropriate for the vulnerable witness in
respect of whom the special measure is to be used to give evidence from a
place outside the court-room where the trial is to take place by means of a live
television link between that place and the court-room.

(2)

The place from which the vulnerable witness gives evidence by means of the
link—

20

25

(a) may be another part of the court building in which the court-room is
located or any other suitable place outwith that building, and
(b) shall be treated, for the purposes of the proceedings at the trial, as part of
the court-room whilst the witness is giving evidence.
30

(3)

Any proceedings conducted by means of a live television link by virtue of this
section shall be treated as taking place in the presence of the accused.

(4)

Where—
(a) the live television link is to be used in proceedings in a sheriff court, but
(b) that court lacks accommodation or equipment necessary for the purpose
of receiving such a link,

35

the sheriff may by order transfer the proceedings to any other sheriff court in
the same sheriffdom which has such accommodation or equipment available.
(5)
40

An order may be made under subsection (4) above—
(a) at any stage in the proceedings (whether before or after the
commencement of the trial), or
(b) in relation to any part of the proceedings.
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271K

5

Screens

(1)

Where the special measure to be used is a screen, the screen shall be used to
conceal the accused from the sight of the vulnerable witness in respect of
whom the special measure is to be used.

(2)

However, the court shall make arrangements to ensure that the accused is able
to watch and hear the vulnerable witness giving evidence.

(3)

Subsections (4) and (5) of section 271J of this Act apply for the purpose of the
use of a screen under this section as they apply for the purpose of the use of a
live television link under that section but as if—
(a) references to the live television link were references to the screen, and

10

(b) the reference to receiving such a link were a reference to the use of a
screen.
271L
(1)

Where the special measure to be used is a supporter, another person (“the
supporter”) nominated by or on behalf of the vulnerable witness in respect of
whom the special measure is to be used may be present alongside the witness
to support the witness while the witness is giving evidence.

(2)

No person who is or is to be a witness in the proceedings may be the supporter.

(3)

The supporter shall not prompt or otherwise seek to influence the witness in the
course of giving evidence.

15

20

271M

Giving evidence in chief in the form of a prior statement

(1)

This section applies where the special measure to be used in respect of a
vulnerable witness is giving evidence in chief in the form of a prior statement.

(2)

A statement made by the vulnerable witness which is lodged in evidence for
the purposes of this section by or on behalf of the party citing the vulnerable
witness shall, subject to subsection (3) below, be admissible as the witness’s
evidence in chief, or as part of the witness’s evidence in chief, without the
witness being required to adopt or otherwise speak to the statement in giving
evidence in court.

(3)

Section 260 of this Act shall apply to a statement lodged for the purposes of
this section as it applies to a prior statement referred to in that section but as
if—

25

30

Supporters

(a) references to a prior statement were references to the statement lodged
for the purposes of this section,
(b) in subsection (1), the words “where a witness gives evidence in criminal
proceedings” were omitted, and

35

(c) in subsection (2), paragraph (b) were omitted.

40


14

(4)

This section does not affect the admissibility of any statement made by any
person which is admissible otherwise than by virtue of this section.

(5)

In this section, “statement” has the meaning given in section 262(1) of this Act.
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271N

Application of sections 271 to 271M of this Act to proceedings in the
district court

(1)

The Scottish Ministers may by order made by statutory instrument provide for
sections 271 to 271M of this Act to apply, subject to such modifications (if
any) as may be specified in the order, to proceedings in the district court.

(2)

An order under subsection (1) above may—

5

(a) make such incidental, supplemental, consequential, transitional,
transitory or saving provision as the Scottish Ministers think necessary or
expedient,
(b) make different provision for different district courts or descriptions of
district court or different proceedings or types of proceedings,

10

(c) modify any enactment.
(3)
15

(2)

An order under this section shall not be made unless a draft of the statutory
instrument containing the order has been laid before, and approved by
resolution of, the Scottish Parliament.”.

In section 307(1) (interpretation) of the 1995 Act, there is inserted at the appropriate
place in alphabetical order the following definitions—
““child witness” shall be construed in accordance with section 271(1)(a)
of this Act;”,
““vulnerable witness” shall be construed in accordance with section
271(1) of this Act;”.

20

2

Consideration before the trial of matters relating to vulnerable witnesses
(1)

In section 71 (first diet of proceedings on indictment in the sheriff court) of the 1995
Act—
(a) after subsection (1) there is inserted—

25

“(1A) At a first diet, the court shall also—
(a) ascertain whether subsection (1B) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and
(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to the person or, as the case may be, the
accused.

30

(1B) This subsection applies—
(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,
(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.”,

35

(b) in subsection (2), after “(1)” there is inserted “and (1A)”, and
(c) in subsection (3), after “(1)” there is inserted “, (1A)”.
(2)
40

In section 73 (procedure at preliminary diets in the High Court) of the 1995 Act—
(a) after subsection (3) there is inserted—
“(3A) At a preliminary diet, the court shall also—
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(a) ascertain whether subsection (3B) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and
(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to the person or, as the case may be, the
accused.

5

(3B) This subsection applies—
(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,
(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.”, and

10

(b) in subsection (4), for “under subsection (3)” there is substitute “or consider under
subsection (3) or (3A)”.
(3)

After section 73 of the 1995 Act there is inserted—
“73A

15

(1)

Consideration of matters relating to vulnerable witnesses where no
preliminary diet is ordered
Where, in a case which is to be tried in the High Court, no preliminary diet is
ordered, the court shall, at the trial diet before the first witness is sworn—
(a) ascertain whether subsection (2) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and
(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to the person or, as the case may be, to the
accused.

20

(2)

This subsection applies—
(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,

25

(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.
(3)
30

(4)

At the trial diet, the court may ask the prosecutor and the accused any question
in connection with any matter which it is required to ascertain or consider
under subsection (1) above.”.

In section 148 (intermediate diet in summary proceedings) of the 1995 Act—
(a) after subsection (1) there is inserted—
“(1A) At an intermediate diet, the court shall also—

35

(a) ascertain whether subsection (1B) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and
(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to person or, as the case may be, the
accused.
(1B) This subsection applies—

40
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(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,
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15

(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.”, and
(b) in subsection (4), at the end there is inserted “or for the purpose of ascertaining or
considering any matter mentioned in subsection (1A) above”.
5

3

Evidence of vulnerable witnesses at proofs in relation to victim statements
After section 15 of the Criminal Justice (Scotland) Act 2003 (asp 7) there is inserted—
“15A
(1)

10

Application of sections 271 to 271M of the 1995 Act in proofs ordered in
relation to victim statements
Sections 271 to 271M of the 1995 Act (which make provision as to the use of
special measures for taking the evidence of vulnerable witnesses) apply in
relation to a person who is giving or is to give evidence at or for the purposes
of any proof ordered in relation to—
(a) a victim statement made by virtue of subsection (2) (or by virtue of that
subsection and subsection (6)) of section 14 of this Act, or
(b) a statement made by virtue of subsection (3) of that section in relation to
such a victim statement,

15

as they apply to a person who is giving or is to give evidence at, or for the
purposes of, a trial.
(2)

For that purpose, any reference in those sections to the trial or trial diet is to be
read as a reference to the proof.

(3)

Where—

20

(a) any person who is giving or is to give evidence at any proof ordered in
relation to any such statement as is mentioned in subsection (1) above
gave evidence at or for the purposes of any trial in respect of the offence
to which the statement relates, and

25

(b) a special measure or combination of special measures was used by virtue
of sections 271A, 271C or 271D of the 1995 Act for the purpose of
taking the person’s evidence at the trial,
that special measure or, as the case may be, combination of special measures is
to be treated as having been authorised, by virtue of the same section of the
1995 Act, to be used for the purpose of taking the person’s evidence at or for
the purposes of the proof.

30

(4)

Subsection (3) above does not affect the operation, by virtue of subsection (1)
above, of section 271D of the 1995 Act.”.
Evidence of identification prior to trial

35

4

Evidence of identification prior to trial
After section 281 of the 1995 Act there is inserted—
“281A
(1)

40

Routine evidence: reports of identification prior to trial
Where in a trial the prosecutor lodges as a production a report naming—
(a) a person identified in an identification parade or other identification
procedure by a witness, and
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(b) that witness,
it shall be presumed, subject to subsection (2) below, that the person named in
the report as having been identified by the witness is the person of the same
name who appears in answer to the indictment or complaint.
(2)

5

That presumption shall not apply—
(a) unless the prosecutor has, not less than 14 clear days before the trial,
served on the accused a copy of the report and a notice that he intends to
rely on the presumption, or
(b) if the accused—
(i)

10

not more than 7 days after the date of service of the copy of the
report, or

(ii) by such later time as the court may in special circumstances allow,
has served notice on the prosecutor that he intends to challenge the facts
stated in the report.”.
Expert evidence as to subsequent behaviour of complainer

15

5

Expert evidence as to subsequent behaviour of complainer
After section 275B of the 1995 Act there is inserted—
“Expert evidence as to subsequent behaviour of complainer

20

275C

Expert evidence as to subsequent behaviour of complainer in certain cases

(1)

This section applies in the case of proceedings in respect of any offence to
which section 288C of this Act applies.

(2)

Expert psychological or psychiatric evidence relating to any subsequent
behaviour or statement of the complainer is admissible for the purpose of
rebutting any inference adverse to the complainer’s credibility or reliability as
a witness which might otherwise be drawn from the behaviour or statement.

(3)

In subsection (2) above—

25

“complainer” means the person against whom the offence to which the
proceedings relate is alleged to have been committed,
“subsequent behaviour or statement” means any behaviour or statement
subsequent to, and not forming part of the acts constituting, the offence
to which the proceedings relate and which is not otherwise relevant to
any fact in issue at the trial.

30

(4)

This section does not affect the admissibility of any evidence which is
admissible otherwise than by virtue of this section.”.

Prohibition of personal conduct of defence in cases involving vulnerable witnesses

35

6

Power to prohibit personal conduct of defence in cases involving vulnerable
witnesses
After section 288D of the 1995 Act there is inserted—
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“Trials involving vulnerable witnesses
288E

Power to prohibit personal conduct of defence in cases involving
vulnerable witnesses

(1)

This section applies in the case of proceedings in respect of any offence, other
than a sexual offence to which section 288C of this Act applies, where a
vulnerable witness is to give evidence at, or for the purposes of, the trial.

(2)

If satisfied that it is in the interests of the vulnerable witness to do so, the court
may—

5

(a) on the application of the prosecutor, or
(b) of its own motion,

10

make an order prohibiting the accused from conducting his defence in person
at the trial.
(3)

However, the court shall not make an order under subsection (2) above if it
considers that—
(a) the order would give rise to a significant risk of prejudice to the fairness
of the trial or otherwise to the interests of justice, and

15

(b) that risk significantly outweighs any risk of prejudice to the interests of
the vulnerable witness if the order is not made.
(4)

The court may make an order under subsection (2) above after, as well as
before, proceedings at the trial have commenced.

(5)

Section 288D of this Act applies in the case of proceedings in respect of which
an order is made under this section as it applies in the case of proceedings in
respect of a sexual offence to which section 288C of this Act applies.

(6)

Where an order is made under subsection (2) above before the trial diet in any
case, the relevant section of this Act applies in relation to the case as it applies
in the case of a sexual offence to which section 288C of this Act applies.

(7)

The relevant section for the purposes of subsection (6) is—

20

25

(a) where the case is to be tried under solemn procedure in the sheriff court,
section 71A,
(b) where the case is to be tried in the High Court, section 72A, or

30

(c) where the case is to be tried under summary procedure in the sheriff
court, section 148A.”.

PART 2
CIVIL PROCEEDINGS
Evidence of children and other vulnerable witnesses: special measures

35

7

Interpretation of this Part
(1)

40

For the purposes of this Part of this Act, a person who is to give evidence in or for the
purposes of any civil proceedings is a vulnerable witness if—
(a) the person is under the age of 16 on the date of commencement of the proceedings
(such a vulnerable witness being referred to in this Part as a “child witness”), or
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(b) where the person is not a child witness, there is a significant risk that the quality
of the evidence to be given by the person will be diminished by reason of—
(i)

mental disorder (within the meaning of section 328 of the Mental Health
(Care and Treatment) (Scotland) Act 2003 (asp 13)), or

(ii) fear or distress in connection with giving evidence in the proceedings.

5

(2)

In considering whether a person is a vulnerable witness by virtue of subsection (1)(b)
above, the court must take into account—
(a) the nature and alleged circumstances of the matter to which the proceedings relate,
(b) the nature of the evidence which the person is likely to be called upon to give,
(c) the relationship (if any) between the person and any party to the proceedings,

10

(d) the person’s age and maturity,
(e) such of the following matters as appear to the court to be relevant, namely—
(i)

the social and cultural background and ethnic origins of the person,

(ii) the person’s sexual orientation,
(iii) the domestic and employment circumstances of the person,

15

(iv) any religious beliefs or political opinions of the person, and
(v) any physical disability which the person has, and
(f) any behaviour towards the person on the part of—
(i)

any party to the proceedings,

(ii) members of the family or associates of any such party,

20

(iii) any other person who is likely to be a party to the proceedings or a witness
in the proceedings.
(3)

For the purposes of subsection (1)(a) above, proceedings are taken to have commenced
when the petition, summons, initial writ or other document initiating the proceedings is
served, and, where the document is served on more than one person, the proceedings
shall be taken to have commenced when the document is served on the first person on
whom it is served.

(4)

In subsection (1)(b), the reference to the quality of evidence is to its quality in terms of
completeness, coherence and accuracy.

(5)

In this Part—

25

30

“child witness notice” has the meaning given in section 8(2),

35

“civil proceedings” includes, in addition to such proceedings in any of the
ordinary courts of law, any proceedings to which section 91 (procedural rules in
relation to certain applications etc.) of the Children (Scotland) Act 1995 (c.36)
applies,
“court” is to be construed in accordance with the meaning of “civil proceedings”,
“special measure” means any of the special measures set out in, or prescribed
under, section 13,
“vulnerable witness application” has the meaning given in section 8(5)(a).
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Orders authorising the use of special measures for vulnerable witnesses
(1)

Where a child witness is to give evidence in any civil proceedings, the court must,
before the proof or other hearing at which the child is to give evidence, make an order—
(a) authorising the use of such special measure or measures as the court considers to
be the most appropriate for the purpose of taking the child witness’s evidence, or

5

(b) that the child witness is to give evidence without the benefit of any special
measure.
(2)

The party citing or intending to cite a child witness must lodge with the court a notice
(referred to in this Part as a “child witness notice”)—
(a) specifying the special measure or measures which the party considers to be the
most appropriate for the purpose of taking the child witness’s evidence, or

10

(b) if the child witness has expressed a wish to give evidence without the benefit of
any special measure, stating that fact,
and the court must have regard to the child witness notice in making an order under
subsection (1) above.

15

(3)

The court may make an order under subsection (1)(b) above only if satisfied—
(a) that the child witness has expressed a wish to give evidence without the benefit of
any special measure and that it is appropriate for the child witness so to give
evidence, or
(b) that—

20

(i)

the use of any special measure for the purpose of taking the evidence of the
child witness would give rise to a significant risk of prejudice to the
fairness of the proceedings or otherwise to the interests of justice, and

(ii) that risk significantly outweighs any risk of prejudice to the interests of the
child witness if the order is made.

25

(4)

Subsection (5) below applies in relation to a person other than a child witness who is to
be called to give evidence in or for the purpose of any civil proceedings (referred to in
this section as “the witness”).

(5)

The court may—
(a) on an application (referred to in this Part as a “vulnerable witness application”)
made to it by the party intending to call the witness, and

30

(b) if satisfied that the witness is a vulnerable witness,
make an order authorising the use of such special measure or measures as the court
considers most appropriate for the purpose of taking the witness’s evidence.
35

(6)

In deciding whether to make an order under subsection (5) above, the court must—
(a) have regard to—
(i)

40

the possible effect on the witness if required to give evidence without the
benefit of any special measure, and

(ii) whether it is likely that the witness would be better able to give evidence
with the benefit of a special measure, and
(b) take into account the matters specified in section 7(2)(a) to (f).
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Review of arrangements for vulnerable witnesses
(1)

5

In any civil proceedings in which a person who is giving or is to give evidence (referred
to in this section as “the witness”) appears to the court to be a vulnerable witness, the
court may at any stage in the proceedings (whether before or after the commencement of
the proof or other hearing at which the witness is giving or is to give evidence or before
or after the witness has begun to give evidence)—
(a) on the application of the party citing or intending to cite the witness, or
(b) of its own motion,
review the current arrangements for taking the witness’s evidence and make an order
under subsection (2) below.

10

(2)

The order which may be made under this subsection is—
(a) where the current arrangements for taking the witness’s evidence include the use
of a special measure or combination of special measures authorised by an order
under section 8 or under this subsection (referred to as the “earlier order”), an
order varying or revoking the earlier order, or

15

(b) where the current arrangements for taking the witness’s evidence do not include
any special measure, an order authorising the use of such special measure or
measures as the court considers most appropriate for the purpose of taking the
witness’s evidence.
20

(3)

An order under subsection (2)(a) above varying an earlier order may—
(a) add to or substitute for any special measure authorised by the earlier order such
other special measure as the court considers most appropriate for the purpose of
taking the witness’s evidence, or
(b) where the earlier order authorises the use of a combination of special measures for
that purpose, delete any of the special measures so authorised.

25

(4)

The court may make an order under subsection (2)(a) above revoking an earlier order
only if satisfied that—
(a) the witness has expressed a wish to give or, as the case may be, continue to give
evidence without the benefit of any special measure and that it is appropriate for
the witness so to give evidence, or

30

(b) that—
(i)

(ii) that risk significantly outweighs any risk of prejudice to the interests of the
witness if the order is made.

35

(5)

Subsection (6) of section 8 applies to the making of an order under subsection (2)(b) of
this section as it applies to the making of an order under subsection (5) of that section
but as if the references to the witness were to the witness within the meaning of this
section.

(6)

In this section, “current arrangements” means the arrangements in place at the time the
review under this section is begun.

40
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Procedure in connection with orders under sections 8 and 9
(1)

In section 5 (power to regulate procedure etc. in the Court of Session by act of sederunt)
of the Court of Session Act 1988 (c.36), after paragraph (d) there is inserted—
“(da) to regulate the procedure to be followed in proceedings in the Court in
connection with the making of orders under sections 8(1) and (5) and
9(2) of the Vulnerable Witnesses (Scotland) Act 2003 (asp 00) (“the
2003 Act”);

5

(db) to regulate, so far as not regulated by the 2003 Act, the use in any
proceedings in the Court of any special measures authorised by virtue of
that Act to be used;”.

10

(2)

In section 32(1) (power of Court of Session to regulate civil procedure in the sheriff
court) of the Sheriff Courts (Scotland) Act 1971 (c.58), after paragraph (e) there is
inserted—
“(ea) regulating the procedure to be followed in connection with the making of
orders under sections 8(1) and (5) and 9(2) of the Vulnerable Witnesses
(Scotland) Act 2003 (asp 00) (“the 2003 Act”);

15

(eb) regulating, so far as not regulated by the 2003 Act, the use of special
measures authorised by virtue of that Act to be used;”.
11
20

Vulnerable witnesses: supplementary provision
(1)

Subsection (2) below applies where—
(a) a party is considering for the purposes of a child witness notice or a vulnerable
witness application which of the special measures is or are the most appropriate
for the purpose of taking the evidence of the person to whom the notice or
application relates, or
(b) the court is making an order under section 8(1) or (5) or 9(2).

25

(2)

The party or, as the case may be, the court must—
(a) have regard to the best interests of the witness, and
(b) take account of any views expressed by—
(i)

30

the witness (having regard, where the witness is a child witness, to the
witness’s age and maturity), and

(ii) where the witness is a child witness, the witness’s parent.
(3)

For the purposes of subsection (2)(b) above, where the witness is a child witness—
(a) the witness is to be presumed to be of sufficient age and maturity to form a view if
aged 12 or older, and
(b) in the event that any views expressed by the witness are inconsistent with any
views expressed by the witness’s parent, the views of the witness are to be given
greater weight.

35

(4)
40

In this section—
“parent”, in relation to a child witness, means any person having parental
responsibilities within the meaning of section 1(3) of the Children (Scotland) Act
1995 (c.36) in relation to the child witness,
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“the witness” means—
(a)

in the case referred to in subsection (1)(a) above, the person to whom the
child witness notice or vulnerable witness application relates,

(b) in the case referred to in subsection (1)(b) above, the person to whom the
order would relate.

5

12

Crown application and saving provision
(1)

Sections 7 to 11 of this Act apply to the Crown.

(2)

Nothing in section 8 or 9 of this Act affects any power or duty which a court has
otherwise than by virtue of those sections to make or authorise any special arrangements
for taking the evidence of any person in any civil proceedings.

10

13

The special measures
(1)

The special measures which may be authorised to be used by virtue of section 8 or 9 of
this Act for the purpose of taking the evidence of a vulnerable witness are—
(a) taking of evidence by a commissioner in accordance with section 14,
(b) use of a live television link in accordance with section 15,

15

(c) use of screen in accordance with section 16,
(d) use of a supporter in accordance with section 17, and
(e) such other measures as the Scottish Ministers may, by order made by statutory
instrument, prescribe.
(2)

20

14

An order under subsection (1)(e) above is not to be made unless a draft of the statutory
instrument containing the order has been laid before and approved by a resolution of the
Scottish Parliament.
Taking of evidence by a commissioner

(1)

Where the special measure to be used is taking of evidence by a commissioner, the court
must appoint a commissioner to take the evidence of the vulnerable witness in respect of
whom the special measure is to be used.

(2)

Proceedings before a commissioner appointed under subsection (1) above must be
recorded by video recorder.

(3)

A party to the proceedings—

25

(a) must not, except by leave of the commissioner, be present in the room where such
proceedings are taking place, but

30

(b) is entitled by such means as seem suitable to the commissioner to watch and hear
the proceedings.
(4)
35
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The recording of the proceedings made in pursuance of subsection (2) above is to be
received in evidence without being sworn to by witnesses.
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15

5

23

Live television link
(1)

Where the special measure to be used is a live television link, the court must make such
arrangements as seem to it appropriate for the vulnerable witness in respect of whom the
special measure is to be used to give evidence by means of such a link.

(2)

Where—
(a) the live television link is to be used in proceedings in a sheriff court, but
(b) that court lacks accommodation or equipment necessary for the purpose of
receiving such a link,
the sheriff may by order transfer the proceedings to any sheriff court in the same
sheriffdom which has such accommodation or equipment available.

10

(3)

An order may be made under subsection (2) above—
(a) at any stage in the proceedings (whether before or after the commencement of the
proof or other hearing at which the vulnerable witness is to give evidence), or
(b) in relation to a part of the proceedings.

15

16

Screens
(1)

Where the special measure to be used is a screen, the screen must be used to conceal the
parties to the proceedings from the sight of the vulnerable witness in respect of whom
the special measure is to be used.

(2)

However, the court must make arrangements to ensure that the parties are able to watch
and hear the vulnerable witness giving evidence.

(3)

Subsections (2) and (3) of section 15 apply for the purposes of use of a screen under this
section as they apply for the purposes of use of a live television link under that section
but as if—

20

(a) references to the live television link were references to the screen, and
(b) the reference to receiving such a link were a reference to the use of a screen.

25

17

Supporters
(1)

Where the special measure to be used is a supporter, another person (“the supporter”)
nominated by or on behalf of the vulnerable witness in respect of whom the special
measure is to be used may be present alongside the witness for the purpose of providing
support whilst the witness is giving evidence.

(2)

No person who is or is to be a witness in the proceedings may be the supporter.

(3)

The supporter must not prompt or otherwise seek to influence the vulnerable witness in
the course of giving evidence.

30

Establishment of grounds of referral to children’s hearings: restrictions on evidence
35
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Establishment of grounds of referral to children’s hearings: restrictions on
evidence
After section 68 (application to sheriff to establish grounds of referral) of the Children
(Scotland) Act 1995 (c.36) there is inserted—
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“68A
(1)

Restrictions on evidence in certain cases involving sexual abuse
This section applies in relation to—
(a) an application under section 65(7) or (9) of this Act in which the ground
of referral to be established is a condition mentioned in—
(i)

5

paragraph (b) of subsection (2) of section 52 of this Act where that
condition is alleged to be satisfied by reference to sexual
behaviour engaged in by any person,

(ii) paragraph (d), (e) or (f) of that subsection where that condition is
alleged to be satisfied by reference to a relevant offence, or
(iii) paragraph (g) of that subsection, or

10

(b) an application under section 85 of this Act for a review of a finding that
any such ground of referral is established.
(2)
15

In hearing the application, the sheriff shall not admit, or allow questioning
designed to elicit, evidence which shows or tends to show that the child who is
the subject of the application or any other witness giving evidence at the
hearing (such child or other witness being referred to in this section and section
68B of this Act as “the witness”)—
(a) is not of good character (whether in relation to sexual matters or
otherwise),
(b) has, at any time, engaged in sexual behaviour not forming part of the
subject matter of the ground of referral,

20

(c) has, at any time (other than shortly before, at the same time as or shortly
after the acts which form part of the subject matter of the ground of
referral), engaged in such behaviour, not being sexual behaviour, as
might found the inference that the witness is not a credible or reliable
witness, or

25

(d) has, at any time, been subject to any such condition or predisposition as
might found the inference referred to in paragraph (c) above.
(3)

In subsection (1)(a)(ii) above, “relevant offence” means—
(a) an offence mentioned in paragraph 1 or 4 of Schedule 1 (offences against
children under the age of 17 to which special provisions apply) to the
Criminal Procedure (Scotland) Act 1995 (c.46), or

30

(b) any other offence mentioned in that Schedule where there is a substantial
sexual element in the alleged commission of the offence.
35

(4)

In subsection (2)(b) and (c) above—
(a) “the subject matter of the ground of referral” means—
(i)

40

in the case of an application in which the ground of referral to be
established is the condition referred to in paragraph (a)(i) of
subsection (1) above, the sexual behaviour referred to in that
paragraph,

(ii) in the case of any other application, the acts or behaviour
constituting the offence by reference to which the ground of
referral is alleged to be established, and
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25

(b) the reference to engaging in sexual behaviour includes a reference to
undergoing or being made subject to any experience of a sexual nature.
68B
(1)
5

Exceptions to restrictions under section 68A
The sheriff hearing an application referred to in subsection (1) of section 68A
of this Act may, on an application by any party to the proceedings, admit such
evidence or allow such questioning as is referred to in subsection (2) of that
section if satisfied that—
(a) the evidence or questioning will relate only to a specific occurrence or
occurrences of sexual or other behaviour or to specific facts
demonstrating—

10

(i)

the character of the witness, or

(ii) any condition or predisposition to which the witness is or has been
subject,
(b) that occurrence or those occurrences of behaviour or facts are relevant to
establishing the ground of referral, and

15

(c) the probative value of the evidence sought to be admitted or elicited is
significant and is likely to outweigh any risk of prejudice to the proper
administration of justice arising from its being admitted or elicited.
(2)

In subsection (1) above—
(a) the reference to an occurrence or occurrences of sexual behaviour
includes a reference to undergoing or being made subject to any
experience of a sexual nature,

20

(b) “the proper administration of justice” includes—
(i)

appropriate protection of the witness’s dignity and privacy, and

(ii) ensuring the facts and circumstances of which the sheriff is made
aware are relevant to an issue to be put before the sheriff and
commensurate with the importance of that issue to the sheriff’s
decision on the question whether the ground of referral is
established.

25

(3)

30

In this section, “the witness” means the child who is the subject of the
application referred to in section 68A(1) or other witness in respect of whom
the evidence is sought to be admitted or elicited.”.

PART 3
MISCELLANEOUS AND GENERAL
Abolition of the competence test

35

19

Abolition of the competence test for witnesses in criminal and civil proceedings
(1)

40

The evidence of any person called as a witness (referred to in this section as “the
witness”) in criminal or civil proceedings is not inadmissible solely because the witness
does not understand—
(a) the nature of the duty of a witness to give truthful evidence, or
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(b) the difference between truth and lies.
(2)

Accordingly, the court must not, at any time before the witness gives evidence, take any
step intended to establish whether the witness understands those matters.
Commencement and short title

5

20

Commencement and short title
(1)

This Act (except this section) comes into force on such day as the Scottish Ministers
may by order made by statutory instrument appoint.

(2)

Different days may be appointed under this section for—
(a) different courts or descriptions of court,
(b) different proceedings or types of proceedings, or

10

(c) other different purposes.
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(3)

An order under this section may contain such transitional, transitory and saving
provision as the Scottish Ministers consider necessary or expedient.

(4)

This Act may be cited as the Vulnerable Witnesses (Scotland) Act 2003.
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EXPLANATORY NOTES
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Executive in order to assist
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have
not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a
section or schedule, does not seem to require any explanation or comment, none is given.
THE BILL
4.

The Bill is in 3 parts.

5.
Part 1 (Criminal Proceedings) deals with evidential and procedural matters for vulnerable
witnesses giving evidence in criminal proceedings. The Criminal Procedure (Scotland) Act 1995
will be amended to define the categories of vulnerable witness and the special measures
available. This part also provides for evidence of previous identifications and expert evidence
regarding the subsequent behaviour of complainers to be admitted by the court in certain cases.
A discretionary power is also introduced to prohibit the accused from personally conducting his
own defence in cases involving vulnerable witnesses.
6.
Part 2 (Civil Proceedings) deals with evidential and procedural matters for vulnerable
witnesses in civil proceedings. The Bill also restricts the extent to which evidence can be led
regarding the character and sexual history of a witness in referrals from the children’s hearing
system.
7.

Part 3 (Miscellaneous and General) abolishes the competence test for all witnesses.

COMMENTARY ON SECTIONS
PART 1 – CRIMINAL PROCEEDINGS
Section 1 – Evidence of children and other vulnerable witnesses: special measures
8.
This section replaces section 271 of the Criminal Procedure (Scotland) Act 1995 with
new sections 271 to 271N. These sections define “vulnerable witness” and set out the special
measures available to these witnesses and the procedure to be followed in criminal proceedings
to enable such measures to be used.
Section 271 – Vulnerable witnesses: main definitions
9.
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•

a child (i.e. a person under 16 at the time the complaint or indictment is served on the
accused); or

•

an adult witness whose "quality of evidence" (as defined in subsection (4)) may be
diminished either as a result of a mental disorder (as defined by section 328 of the
Mental Health (Care and Treatment) (Scotland) Act 2003), or due to fear or distress
of the witness associated with giving their evidence.

10.
Subsection (2) sets out a range of factors, which must be taken into account by the court
when it determines whether an adult witness is vulnerable.
11.
Subsection (5) makes it clear that the provisions on vulnerable witnesses apply only to
proceedings in the High Court and sheriff court, although the Bill confers a power on the
Scottish Ministers by order to apply the provisions to proceedings in the district court (see
section 271N).
Section 271A – Child witnesses
12.
Subsection (1) entitles all child witnesses to give their evidence with the help of at least
one special measure. Under subsections (2) and (13) the party calling the witness must submit a
notice to the court and at the same time intimate it to the other parties at least 14 clear days
before the trial, setting out which special measures the party considers to be the most
appropriate. Where a child has expressed a view then details of the child’s view must be included
in the notice.
13.
The court must consider the child witness notice within 7 days of the notice having been
lodged. In the event that the court is satisfied with the special measure sought the court can
make an order granting the use of that measure for the child witness giving evidence. This order
can be made in the absence of the parties. Subsections (5) and (10) enable a hearing to be held in
cases where the court is not satisfied and the parties are to be given an opportunity to address the
court at this hearing. These hearings can be conjoined with an existing diet already set down for
the case.
14.
In the event that a child witness notice is not lodged in time the court also has power
under subsections (7) and (8) to either order such a notice to be lodged or to arrange a diet to be
held before the trial.
15.
Subsections (5)(a)(ii) and (10)(b) enable the court to order that the child witness is to give
evidence without the benefit of any special measure. Subsections (2)(b), (6)(b) and (11)
however have the effect that such an order can be made in only two circumstances: if the child
has expressed a wish to give evidence without any special measure and the court considers that
appropriate, or if the use of a special measure would give rise to a significant risk of prejudice to
the trial and that risk significantly outweighs any risk of prejudice to the interests of the child.
Section 271B – Further special provision for child witnesses under the age of 12
16.
This section provides a general rule that children under 12 are to give evidence away
from the court building in certain cases. These cases (listed in subsection (2)) involve offences
3
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of a sexual or violent nature. This means that the special measures that would be appropriate in
these cases would either be evidence on commission or a live television link to a remote location.
17.
Subsection (3) creates the general rule and sets out two exceptions to it. The first
exception is for cases where a child witness chooses to give evidence in court and it is
considered appropriate by the court for the child to do so. The second exception would be where
taking the child’s evidence outwith the court would give rise to a significant risk of prejudice to
the trial and that risk significantly outweighs any risk of prejudice to the interests of the child.
Section 271C – Vulnerable witnesses other than child witnesses
18.
This section sets out the requirements associated with an application for special measures
to help an adult vulnerable witness give their evidence.
19.
Under subsections (2) and (9) the party calling the witness must submit an application to
the court and at the same time intimate it to the other parties at least 14 clear days before the
trial, setting out which special measures are most appropriate. Where the witness has expressed
a view then details of the witness’s view must be included in the application.
20.
The court must consider the vulnerable witness application within 7 days of the
application having been lodged. In the event that the court is satisfied that the witness is
vulnerable and it is appropriate for them to use the special measure sought then the court can
make an order granting the use of that measure for the vulnerable witness giving evidence. This
order can be made in the absence of the parties. Subsections (5) and (6) enable a hearing to be
held in cases where the court is not satisfied and the parties are to be given an opportunity to
address the court at this hearing. These hearings can be conjoined with an existing diet already
set down for the case.
21.
The court in deciding whether to make an order granting the use of a special measure for
the witness must also give consideration to a number of factors set out in subsection (7). These
factors are:

22.

•

the possible effect on the witness if they are not allowed to use special measures;

•

whether there is a chance that they will be more able to give their evidence with
special measures than without; and

•

the list of factors set out in the new section 271 (2).

Subsection (4) allows the court to accept an application which has been made late.

Section 271D – Review of arrangements for vulnerable witnesses
23.
This section enables the court at any time, up to and including when a vulnerable witness
is giving evidence in a trial, to review the arrangements for the taking of their evidence. The
court may make an order regarding the arrangements at the request of the party who is calling the
witness or of its own accord. Such an order may add a special measure, or substitute a special
measure in the previous order for another special measure which is considered more appropriate.
Where a previous order contains a combination of special measures, the number of measures to
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be used can be reduced. An order that special measures may no longer be used can only be
made in two types of instance. One is where the court is satisfied that it is appropriate to revoke
the use of special measures where the witness does not wish to use them. Another is if the court
is satisfied that there is a significant risk of prejudice to the fairness of the trial significantly
outweighing the risk of prejudice to the witness.
24.
Subsection (2)(b) allows the court to make an order for a special measure to be used by a
vulnerable witness in circumstances where an order has not previously been made. In making
such an order, the court must take into account the factors listed in section 271C(7).
Section 271E – Vulnerable witnesses: supplementary provision
25.
Subsections (1) to (3) require the party calling the witness and the court in determining a
special measures order to consider the best interests and views of the witness when deciding the
special measure most appropriate for the purpose of taking the evidence. With regard to child
witnesses the views of the child’s parent are also to be considered unless that person is the
accused.
26.
This section ensures that children over 12 are presumed to be able to give a view and in
the case of children under 12, the age and maturity of the child is to be considered in determining
whether they can express a view on the special measures to be used. In the event that the views
of the child and the parent differ, then the views of the child are to be given greater weight.
Section 271F – The accused
27.
This section sets out the provisions for allowing an accused, if considered to be
vulnerable, to give his or her evidence with the use of a special measure. The provisions of
sections 271 to 271M will apply to the accused as a vulnerable witness, but with certain
modifications.
28.
Section 271 is modified for the accused by amending the factors to be taken into account
under section 271(2) in determining vulnerability, including the fact that the accused is entitled
to or will have legal representation. The accused is also not entitled to use screens as a special
measure for the giving of his or her evidence.
29.
In most cases it will not be known whether the accused is to give evidence until the last
minute. The modifications made by this section ensure that special measures are considered for
the accused in advance of the trial but on a contingent basis.
Section 271G – Saving provision
30.
This section ensures that the existing common law powers to make or authorise special
arrangements for vulnerable witnesses’ evidence are not removed by the new sections 271A to
271F.

5
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Section 271H – The special measures
31.
Subsection (1)(a) to (e) lists the special measures that will be available to vulnerable
witnesses to help them give their evidence. Subsection 1(f) confers on the Scottish Ministers a
power to make provision for other special measures by way of statutory instrument.
Section 271I – Taking of evidence by a commissioner
32.
This section enables evidence on commission to be used as a special measure for
vulnerable witnesses. The court is empowered to appoint a commissioner to take the evidence of
a vulnerable witness in advance of the trial.
33.
The accused may only be present with the agreement of the commissioner but at least
must be able to watch and listen by some means while the witness’s evidence is taken e.g. by a
live TV link.
Section 271J – Live television link
34.
This section allows witnesses to give evidence by live TV link. Subsection (1) imposes a
duty on the court to make suitable arrangements for the evidence of a vulnerable witness to be
given from outside the court-room by a live television link. Subsection (2) allows for this to
happen from either another part of the court building or any suitable place that can be identified
away from the court building. Subsection (3) confirms that when a live link is used in these
proceedings it will be treated as taking place in the presence of the accused.
35.
Subsection (4) allows for the sheriff to transfer a case or part of a case in which it is
intended that a live television link be used from a sheriff court that does not have either the
suitable accommodation or equipment to another sheriff court within the same sheriffdom that
does.
Section 271K – Screens
36.
Subsection (1) provides for the use of screens when a vulnerable witness is giving
evidence in a criminal trial. The purpose of the screen will be to conceal the accused from the
sight of the vulnerable person whilst that witness is giving evidence.
37.
Subsection (2) imposes a duty on the court to ensure that the accused is able to see and
hear the witness giving evidence e.g. by way of a TV monitor that relays the image of the
witness to the accused.
Section 271L – Supporters
38.
This section allows for a person to be nominated by a vulnerable witness to accompany
the witness into the court-room or the room where the witness is to give evidence by live TV
link. The supporter can not be a witness in the trial. The supporter will not be allowed to prompt
the witness while the vulnerable witness is giving their evidence in the case.
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Section 271M – Giving evidence in chief in the form of a prior statement
39.
Subsections (1) and (2) allow for a previous statement made by a vulnerable witness and
which has been reliably recorded on video or in some other way to be used as their main
evidence without the need for the witness having to adopt the statement.
40.
Section 260 of the Criminal Procedure (Scotland) Act 1995 Act already allows prior
statements to be admitted as evidence in criminal proceedings, but subsection (2) of section 260
requires that during the course of the proceedings the witness must confirm in court that the
statement was made by him or herself and is adopted as evidence.
41.
Subsection (3) of section 271M enables the provisions already contained in section 260 of
the 1995 Act to also apply to statements lodged in evidence under this section, by making some
minor modifications to section 260, principally to ensure that the witness does not have to adopt
the statement.
Section 271N – Application of sections 271 to 271M to proceedings in the district court
42.
This section confers on the Scottish Ministers a power to apply sections 271 to 271M
with modifications to proceedings in the district court by way of statutory instrument.
Section 2 – Consideration before the trial of matters relating to vulnerable witnesses
43.
This section imposes a duty on the court to consider at a hearing whether there are any
vulnerable witnesses in the case. The court must fulfil this duty at an intermediate diet in sheriff
summary proceedings, a first diet in sheriff solemn proceedings and at either a preliminary diet
or the start of the trial diet in High Court proceedings.
Section 3 – Evidence of vulnerable witnesses at proofs in relation to victim statements
44.
This section inserts a new section 15A into the Criminal Justice (Scotland) Act 2003
which applies the special measures provisions in sections 271 to 271M of the Criminal
Procedure (Scotland) Act 1995 (as inserted by the Bill) to proofs ordered in relation to victim
statements. Subsection (3) of the new section ensures that any witness who gives evidence using
a special measure during the trial will also be able to use that special measure if they are giving
evidence at any subsequent proof ordered in relation to a victim statement. A notice can be
lodged or application made seeking the use at the proof of special measures for a vulnerable
witness who has not previously used a special measure in the case.
Section 4 – Evidence of identification prior to trial
45.
This section inserts a new section 281A into the Criminal Procedure (Scotland) Act 1995.
Subsection (1) of the new section provides that if the witness has previously identified the
accused in an identification procedure before the start of the trial, then there is no need for the
witness to make a dock identification at the trial. A report is lodged instead naming the person
the witness has identified in the procedure as the accused.

7
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46.
Subsection (2) of the new section states that a prosecutor has to serve a copy of the report
and a notice on the accused, at least 14 clear days before the start of the trial, showing he or she
intends to rely on this evidence in court. The accused has no more than 7 days after receiving
the notice to say if he or she intends to challenge the report. In special circumstances the court
may allow extra time for the accused to challenge the report.
Section 5 – Expert evidence as to subsequent behaviour of complainer
47.
This section inserts a new section 275C into the Criminal Procedure (Scotland) Act 1995
which enables certain expert evidence to be admitted in cases involving sexual offences as
defined by section 288C of the 1995 Act (as inserted by the Sexual Offences (Procedure and
Evidence) (Scotland) Act 2002). This evidence may only be admitted for the purpose of
explaining the behaviour of the victim of the offence to rebut any inference adverse to the
credibility or reliability of the complainer which might otherwise be drawn from the behaviour.
48.
Subsection (4) ensures that this provision does not restrict the use of expert evidence that
can currently be admitted by the court.
Section 6 – Power to prohibit personal conduct of defence in cases involving vulnerable
witnesses
49.
Section 6 inserts a new section 288E into the Criminal Procedure (Scotland) Act 1995.
This section provides that a person may be prohibited from conducting their own defence in any
case other than a sexual offence case (where there is already an automatic prohibition) if a
vulnerable witness is giving evidence in the trial.
50.
Subsection (2) enables the court to make an order prohibiting the accused from
conducting their own defence where it is satisfied that this is in the interests of the vulnerable
witness.
51.
Subsection (3) prevents the court from making such an order where there is a significant
risk of prejudice to the fairness of the trial, which outweighs any prejudice to the interests of the
vulnerable witness which may arise from allowing the accused to conduct their own defence.
52.
Subsection (5) provides that once the court has decided that a person will be prohibited
from conducting their own defence the same procedure as set down in section 288D of the 1995
Act applies. That section provides for the appointment of a solicitor by the court for the accused.
PART 2 – CIVIL PROCEEDINGS
Section 7 – Interpretation of this Part
53.
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This section defines a vulnerable witness in any civil proceedings as being:
•

a child (i.e. a person under the age of 16 at the commencement of proceedings); or

•

an adult witness whose “quality of evidence” (as defined in subsection (4)) may be
diminished either as a result of a mental disorder (as defined by section 328 of the
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Mental Health (Care and Treatment) (Scotland) Act 2003), or due to fear or distress
of the witness associated with giving their evidence.
54.
Subsection (2) sets out a range of factors, which must be taken into account by the court
when it determines whether an adult witness is vulnerable.
55.

Subsection (5) defines civil proceedings to include referrals from children’s hearings.

Section 8 – Orders authorising the use of special measures for vulnerable witnesses
56.
This section sets out the procedure for child witness notice and vulnerable witness
applications in civil proceedings.
57.
Subsections (1) to (3) specify the procedure for child witness notices. The party calling
the child witness must lodge a notice outlining the special measures sought. The court is required
to make an order authorising the use of the most appropriate special measure to enable the child
witness to give their evidence or to make an order stating that the child witness will be giving
their evidence without the benefit of a special measure. The latter order can only be made if
either the child witness has expressed the wish not to use a special measure or the risk of
prejudice to the fairness of the trial significantly outweighs the risk of prejudice to the interests
of the child witness.
58.
Subsections (4) to (6) give the court a power, on application by the party intending to call
the witness, to authorise the use of a special measure for an adult vulnerable witness. Before
making such an order for the most appropriate special measure the court must be satisfied that
the witness is vulnerable. In reaching this decision the court must take into account a range of
factors.
59.
Subsection (6) sets out the range of factors which must be taken into account by the court
when determining whether to make an order:
•

the possible effect on the witness if they are not allowed to use special measures;

•

whether there is a chance that they will be more able to give their evidence with
special measures than without; and

•

the list of factors set out in the section 7(2).

Section 9 – Review of arrangements for vulnerable witnesses
60.
This section enables the court at any time, up to and including when a vulnerable witness
is giving evidence in a proof, to review the arrangements for the taking of their evidence. The
court may make an order regarding the arrangements at the request of the party who is calling the
witness or of its own accord. Such an order may add a special measure, or substitute a special
measure in the previous order for another special measure which is considered more appropriate.
Where a previous order contains a combination of special measures, the number of measures to
be used can be reduced. An order that special measures may no longer be used can only be made
in two types of instance. One is where the court is satisfied that it is appropriate to revoke the
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use of special measures where the witness does not wish to use them. Another is if the court is
satisfied that the risk of prejudice to the fairness of the proceedings significantly outweighs the
risk of prejudice to the witness.
Section 10 – Procedure in connection with orders under sections 8 and 9
61.
This section provides for Rules of Court to be put in place for the procedure in
connection with the making of orders for vulnerable witnesses.
Section 11 – Vulnerable witnesses: supplementary provision
62.
This section requires the party calling the witness and the court in determining an order to
consider the best interests and views of the witness when deciding the special measure most
appropriate for the purpose of taking the evidence. With regard to child witnesses the views of
the child’s parent are also to be considered.
63.
Subsection (3) ensures that children over 12 are presumed to be able to give a view and in
the case of children under 12, the age and maturity of the child is to be considered in determining
whether they can express a view on the special measures to be used. In the event that the views
of the child and the parent differ, then the views of the child are to be given greater weight.
Section 12 – Vulnerable witness: Crown application and saving provision
64.
Subsection (1) makes clear that the special measures provisions apply to the Crown as a
party to civil proceedings.
65.
Subsection (2) ensures that the existing common law powers to make or authorise special
arrangements for vulnerable witnesses’ evidence are not removed by sections 7 to 11.
Section 13 – The special measures
66.
Subsections (1)(a) to (d) list the special measures that will be available to vulnerable
witnesses to help them give their evidence. Subsection 1(e) confers on the Scottish Ministers a
power to make provision for other special measures by way of statutory instrument.
Section 14 – Taking of evidence by a commissioner
67.
This section enables evidence on commission to be used as a special measure for
vulnerable witnesses. The court is empowered to appoint a commissioner to take the evidence of
a vulnerable witness in advance of the proof or other hearing.
68.
Parties to the proceedings may only be present with the agreement of the commissioner
but at least must be able to watch and listen by some means while the witness’s evidence is taken
e.g. by a live TV link.
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Section 15 – Live television link
69.
This section allows witnesses to give evidence by live TV link. Subsection (1) imposes a
duty on the court to make suitable arrangements for the evidence of a vulnerable witness to be
given from outside the courtroom by a live television link. Subsection (2) allows the sheriff to
transfer a case in which it is intended that a live television link be used from a sheriff court that
does not have either the suitable accommodation or equipment to another court in the same
sheriffdom that does.
Section 16 – Screens
70.
Subsection (1) provides for the use of screens when a vulnerable witness is giving
evidence in a civil proof. The purpose of the screen will be to conceal all parties from the sight
of the vulnerable person whilst that witness is giving evidence.
71.
Subsection (2) imposes a duty on the court to ensure that the parties who are screened
from the witness are able to see and hear the witness giving evidence e.g. by way of a TV
monitor that relays the image of the witness to the accused.
Section 17 – Supporters
72.
This section allows for a person to be nominated by a vulnerable witness to accompany
the witness into the courtroom or the room where the witness is to give evidence by live TV link.
The supporter can not be a witness in the trial. The supporter will not be allowed to prompt the
witness while the vulnerable witness is giving their evidence in the case.
Section 18 – Establishment of grounds of referral to children’s hearings: restrictions on
evidence
73.

This section inserts 2 new sections into the Children (Scotland) Act 1995.

Section 68A – Restrictions on evidence in certain cases involving sexual abuse
74.
This new section creates a general rule that evidence or questioning with reference to
character and sexual behaviour is not admissible in children’s referrals. The prohibition applies
to the child who is the subject of the referral or any other witness in respect of whom the
evidence is to be admitted.
Section 68B – Exceptions to restrictions under section 68A
75.
Subsection (1) allows a hearing to be held where an application has been made to admit
evidence which would fall within the general restriction. The court can admit this evidence if
satisfied that it comes within the factors set out in paragraphs (a) to (c).
76.
Subsection (2) of the new section requires the court to take account of the need to protect
the privacy and dignity of the witness in determining whether to admit this type of evidence.

11


41

These documents relate to the Vulnerable Witnesses (Scotland) Bill (SP Bill 5) as introduced in
the Scottish Parliament on 23 June 2003

PART 3 – MISCELLANEOUS AND GENERAL
Section 19 – Abolition of the competence test for witnesses in criminal and civil proceedings
77.
This section prohibits the use of the “competence test” in criminal and civil proceedings.
The court is no longer entitled to ask preliminary questions of the witness regarding whether the
witness understands the difference between truth and lies and the duty to give truthful evidence.
——————————

FINANCIAL MEMORANDUM
INTRODUCTION
78.
The provisions in the Bill will increase the range of statutory special measures, and allow
more people to use them when giving their evidence. The costs will come from additional work
associated with applying for and making arrangements for special measures, and using special
measures, including providing appropriate facilities such as live television links, and facilities for
recording on video the statements of vulnerable witnesses.
79.
Of particular financial relevance is the fact that more witnesses will give their evidence
from outwith the court building, by way of a live television link, or by video recorded evidence
on commission. There will be a presumption that a child witness under 12 who has to give
evidence in a sexual or violent case will give his or her evidence by one of these methods.
80.
The costs on the Scottish Administration associated with these provisions will fall mainly
on the Crown Office and Procurator Fiscal Service, the Scottish Court Service, legal aid, judicial
salaries and the Scottish Children’s Reporter’s Administration. There will also be some
additional costs for the police and local authorities, and individuals in civil cases.
CALCULATING THE NUMBER OF VULNERABLE WITNESSES
81.
In order to estimate the costs it is necessary to estimate the number of vulnerable
witnesses who are cited to give evidence, and those who then go on to actually give their
evidence. There are no figures currently available which detail exactly the number of child or
other vulnerable witnesses.
Child witnesses
82.
To try to estimate the number of child witnesses, the Executive has drawn on a detailed
research study on numbers of child witnesses in the High Court, Crown Office figures on the
numbers of cases each year, and figures from the Witness Service database, which records the
age of the witness to whom a service is being provided.
83.
The Witness Service figures by their very nature under-estimate the numbers of child
witnesses, since not all witnesses use the service. For the purposes of calculating child witness
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figures for this memorandum, the database has only been used where it gives a higher number of
child witnesses than calculated elsewhere.
84.
In criminal proceedings the Executive has estimated that there are around 6700 child
witnesses cited to give evidence each year, of whom around 2000 will go on to give their
evidence.
85.
Child witnesses under 12 in sexual and violent cases will automatically give their
evidence away from the court building, either by evidence on commission or a remote live
television link. These measures will be more expensive, so the likely uptake of these measures
and the likely costs have been estimated separately. Using the child witness research, and
Executive statistics on numbers of sexual or violent cases, the Executive estimates that there may
be 250 uses each year of evidence on commission, and 400 uses of remote live television link.
Adult vulnerable witnesses
86.
The Bill widens the definition of vulnerable witness and there is therefore likely to be
more widespread use of special measures than at present, but it is very difficult to predict with
accuracy what the level of increase in demand will be.
87.
The Executive has drawn on two sources of information to estimate the number. The
Home Office has supplied some figures for England and Wales, and in particular for Merseyside,
where they are piloting similar provisions to those contained in the Bill. Information has also
been obtained from the Witness Service database, which records information such as disability,
ethnicity, age, the nature of the case, and any referring agency (social work departments, the
police, voluntary sector organisations such as Women's Aid etc.).
88.
Home Office calculations for England and Wales estimate that overall there could be
vulnerable witnesses in around 5% of cases. The Witness Service database supports this 5%
headline figure, and breaks it down to 12% of High Court cases, 7% of sheriff solemn cases and
4% of sheriff summary cases.
89.
Using these figures results in an estimate of 150 adult vulnerable witnesses each year in
the High Court, of whom 50 will go on to give their evidence, 370 vulnerable witnesses each
year in sheriff solemn proceedings of whom 175 will go on to give their evidence, and 1500
vulnerable witnesses each year in sheriff summary proceedings of whom 400 will go on to give
their evidence.
Civil proceedings
90.
There will be relatively few vulnerable witnesses in civil proceedings, largely due to the
nature of many civil proceedings (such as small claims disputes) and the fact that very few cases
go to proof. The Executive still estimates that there will be vulnerable witnesses in civil
proceedings, for example witnesses with a mental disorder, or intimidated witnesses in family
proceedings. The Executive estimates that there could be around 230 actions each year
involving vulnerable witnesses which proceed to proof.

13
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COSTS ON THE CROWN OFFICE AND PROCURATOR FISCAL SERVICE
91.
The main costs on the Crown Office and Procurator Fiscal Service (COPFS) are expected
to be additional staff costs arising from preparing applications and notices for special measures,
and attending hearings required to deal with these, as it is expected that the vast majority of
vulnerable witnesses will be called by the Crown. There will also be staff costs and outlays
associated with the use of certain special measures.
Applications and notices for special measures
Preparing applications and notices
92.
COPFS estimate that the preparation of a notice or application for special measures in the
High Court will cost around £146 per witness. In addition reports (such as psychiatric reports) to
support vulnerable witness applications or notices may have to be commissioned at an estimated
cost of £300 each. If there are 300 child witnesses and 150 adult vulnerable witnesses in the
High Court each year the total would be around £200,000 each year.
93.
In sheriff and jury cases the preparation of a notice or application for special measures is
estimated to cost around £89 per witness, and again expert reports may be needed for all child
witnesses and half of all adult vulnerable witnesses at a cost of £300 each. If there are 450 child
witnesses and 370 adult vulnerable witnesses this would give a total cost of around £263,500
each year.
94.
In sheriff summary cases the preparation of a notice or application for special measures is
estimated to cost around £79 per witness, and expert reports may be needed for around a quarter
of all vulnerable witnesses at a cost of £300 each. If there are 6000 child witnesses and 1500
adult vulnerable witnesses this would give a total cost of around £1,155,000 each year.
95.
COPFS estimate their total additional staff costs and outlays associated with applying for
special measures as about £1.62 million per year.
96.
COPFS have also estimated that there will be a one off cost of £50,000 to build a
vulnerable witness tracking system into their existing IT facilities.
Hearing applications
97.
A hearing will not be necessary for the court to deal with an application or notice, but for
the purpose of costing the Bill it has been assumed that the court may wish to hear evidence in
around 2000 applications or notices each year, perhaps in 150 High Court cases, 350 Sheriff
solemn cases and 1500 summary cases. In practice such a hearing may be a separate hearing, or
(as is more likely to be the case) part of an initial hearing such as an intermediate diet. Either
way there will be additional work to do for those involved.
98.
Assuming the average hearing lasts half an hour and allowing time for preparation and
follow up work, COPFS estimate that this will cost £180 in a High Court case, and £53 in a
sheriff court case. This results in a total cost of attending hearings of around £130,000 per year.
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Using special measures
99.
There will also be additional costs to COPFS associated with the use of certain special
measures, such as evidence on commission, live television links to remote locations and the use
of prior video-recorded statements. These measures will be used mainly for children under 12 in
sexual or violent cases, but will also be appropriate for some older child witnesses and adult
witnesses, especially victims of sexual abuse or intimidation.
Evidence on commission
100. The Executive estimates that there may be 250 uses of evidence on commission each year
and 400 uses of live television link to a remote location.
101. It is assumed that the costs will be met by the COPFS, as the party most likely to be
calling the vulnerable witness. If 200 of the commissions each year are in High Court cases
COPFS estimate the cost at £200,000 for their own staff costs, and £164,000 for the
commissioners. If there are 50 Sheriff court cases a year, COPFS staff costs will be around
£12,500, and £31,000 for the commissioners.
102. In addition there will be costs associated with having an operator set up and use the
recording equipment for the commission. This will cost £75 per commission, giving a total cost
of £18,750 a year.
103.

This combines to give a total of around £426,000 each year.

Remote television link
104. The estimated cost to COPFS associated with the use of live television link to a remote
location is £10,000 a year for the connection time.
Prior video-recorded statements
105. It is difficult to know exactly how many prior statements will be recorded and used.
COPFS have suggested that it might be the norm for all young witnesses (those under 12), other
child witnesses who are victims of sexual or violent abuse, and adults in serious sexual abuse
cases. As mentioned above (see paragraph 99) there may be others such as domestic abuse
victims for whom such measures are appropriate.
106. The Executive estimates that there could be 1550 under 12s across the different
proceedings, and around 750 other vulnerable witnesses of the kind mentioned above. This
combines to give an estimated total of up to 2300 prior recorded statements a year.
107. If each interview lasts for around 2 hours (COPFS estimate) and the cost of transcribing
them is around £100 per hour this gives a total cost of around £500,000 each year.
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Total costs for COPFS
108. Overall, COPFS estimate that the total additional costs to them arising from full
implementation of the Bill’s provisions would be around £2.686 million per year.
COSTS ON THE SCOTTISH COURT SERVICE AND JUDICIAL SALARIES
109. The Bill’s provisions will result in both capital costs to the Scottish Court Service and
recurring costs to the Scottish Court Service and Judicial Salaries.
Capital equipment costs
110. There will be capital costs for the equipment of buildings with the necessary facilities in
terms of technology and refurbished rooms. Currently, nine of the 52 courts are equipped with
CCTV. There may need to be a further modest provision for improved CCTV evidence in a
number of key court locations, to which cases involving child witnesses could be directed. Ten
courthouses could be equipped at a cost of £55,000 each. The total capital cost to the Scottish
Court Service resulting from the provisions of the Bill is therefore estimated at £550,000.
Considering notices and applications for special measures
111. Notices and applications are to be considered in chambers by the judge and in the absence
of parties. There could be nearly 9000 notices and applications each year (6,700 notices, 2020
applications). Scottish Court Service estimate that each notice or application could take on
average 15 minutes to consider in chambers. 9,000 would equate to approximately 2.5 full-time
equivalents. This would add £246,000 per annum to judicial salaries.
Hearing applications for special measures
112. The main recurring costs will arise if there is an increased number of hearings required to
deal with applications for special measures. Estimates have been based on the assumption that in
the majority of cases involving vulnerable witnesses, applications will be made at an early stage
in the proceedings, so a separate hearing for consideration of special measures may be required.
113.

As mentioned in paragraph 97 there may be around 2000 such hearings needed each year.

114. The Scottish Court Service has estimated that on average the cost of such a hearing
(assuming the average hearing lasts half an hour) would be £200, which includes the cost of the
judge, clerks and any administrative support required. 77% (£154) of this cost is judicial salaries
and the rest (£46) is court costs. If there are 2000 hearings each year in criminal cases this will
cost £308,000 a year to judicial salaries, and £92,000 a year to the Scottish Court Service. There
could also be hearings in 230 civil cases, costing £35,000 a year to judicial salaries, and £11,000
a year to the Scottish Court Service. There could also be hearings in 200 children's referrals
hearings, costing £31,000 a year to judicial salaries, and £9,000 a year to the Scottish Court
Service.
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Using special measures
115. There will also be costs associated with the use of special measures. Whilst special
measures used in the court itself such as screens, live television link to another room, or a
supporter will not represent any additional cost to the Scottish Court Service, measures such as
evidence on commission and live television links to remote locations will. In such cases the
party calling the witness will pay for the special measure in question, but the court may require
an official to be at the remote location. The estimated additional cost to the Scottish Court
Service is around £14,000 each year for evidence on commission, and £28,000 a year for live
television links.
Total costs on the Scottish Court Service and judicial salaries
116. These figures combine to give total additional recurring costs of £774,000, of which
£620,000 will be Judicial Salaries, and £154,000 will fall to the Scottish Court Service.
COSTS OF LEGAL AID
Hearings regarding special measures
117. The main cost to legal aid arises from the increased number of hearings relating to
applications for special measures. Estimates have been based on the assumption that in the
majority of cases applications will be made at an early stage in the proceedings, so a separate
hearing for consideration of special measures may be required.
118. Hearings in summary cases will be covered by the fixed payments system. It is
anticipated that a relatively small percentage of summary cases will involve vulnerable witnesses
and thus the extra costs will be minimal.
119. In High Court cases defence counsel will be present at any hearing, resulting in costs of
£500 per hearing, assuming that all accused are eligible for legal aid. There will also be
preparatory work done by the defence solicitor, estimated at £50. If there are 150 hearings each
year in the High Court, this would result in additional costs to legal aid of around £82,500 each
year.
120. For solemn cases in the Sheriff Court, it is assumed that counsel would not normally need
to appear and the solicitor will appear at any hearing. If there are 350 such cases, it is estimated
that the cost would be about £50 per hearing, with a total cost of £17,500 per annum.
121. This gives a total cost associated with hearings regarding special measures to legal aid of
£100,000 per annum.
Special measures
122. It is assumed that in the vast majority of criminal cases, vulnerable witness will be called
by the Crown, and they will therefore meet associated costs. However, for evidence on
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commission, defence counsel will be present. The estimated cost for such attendance is £500 per
commission. If the uptake is 250 per year this will cost legal aid around £125,000 a year.
Civil cases
123. Parties will have to pay for special measures in civil cases, although where legal aid is
involved, in effect the legal aid fund would bear the costs. The Scottish Legal Aid Board’s good
track record in supporting successful cases means that in practice much of the cost may be
recovered from judicial expenses. It is therefore estimated that the additional the legal aid costs
in civil cases will be marginal.
Total costs of legal aid
124. Overall, the additional burden on the Legal Aid fund resulting from implementation of
the Bill’s provisions is estimated to be £225,000 each year.
COSTS ON THE SCOTTISH CHILDREN'S REPORTER ADMINISTRATION
125. Last year around 2000 cases were referred from the children’s hearing system to the
Sheriff Court, and evidence was heard in 600 of these.
126. Potentially special measures could be considered in each of the 2000 cases. However,
given the more informal nature of the proceedings, it is estimated that there may only need to be
an additional 200 hearings to deal with special measures.
127. The SCRA has estimated that implementation of the Bill’s provisions would result in
additional staff costs in respect of making applications and arrangements for special measures
totalling around £200,000 per year.
COSTS ON THE POLICE
128. Costs on the police are dealt with in the section below on local authorities. Police and
social workers frequently conduct interviews with vulnerable witnesses jointly, and so costs such
as training, and providing appropriate facilities will be met jointly with key partners.
COSTS ON LOCAL AUTHORITIES
129. Police officers and social workers will be required to conduct and record video
interviews, which may then be used as a vulnerable witness’s main evidence.
130. Suitable locations will have to be identified and rooms equipped with the necessary
technology. In practice, the locations of such rooms may vary across Scotland. In England a
variety of Court Service buildings, police stations, hospitals and other health centres, and local
authority social work premises are used. Multi-agency teams will need to identify the most
suitable locations in their areas. The Executive estimates that 30 such rooms across Scotland
may need to be equipped. Suitable video equipment would cost £7000 per room, giving a total
capital cost of £210,000.
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131. There will also need to be extra rooms which can be joined via a live television link to
court buildings. Fitting such rooms will cost around £20,000 per room. If 10 are equipped
around Scotland then this will cost £200,000.
132. There will be a maintenance cost associated with the new equipment. Typically a
maintenance contract can cost 15% of the capital outlay per year. This would be around £30,000
a year for the live television link equipment, and £30,000 a year for recording equipment, a total
of £60,000 per year once all the equipment has been purchased.
133. There is also scope to join up with work led by other Executive departments and agencies
elsewhere requiring similar facilities. Whilst the funding set out above will meet the
requirements in terms of hours of need, by sharing resources as appropriate it will be possible to
maximise the geographic spread of facilities.
134. There will also be training costs. The Executive estimates this at £200,000 to develop
and provide initial training programmes to existing staff. Future costs could be absorbed into
regular training programmes.
135. This gives a total of £610,000 as an initial non-recurring cost to local authorities of
implementing the provisions of the Bill, and a recurring cost of £60,000 per annum.
COSTS TO OTHER BODIES, INDIVIDUALS AND BUSINESSES
136. There will be some cost to individuals calling vulnerable witnesses in civil cases. As
discussed above, many of these costs will in practice be met by the legal aid fund. The expected
small numbers of civil cases means that this will impact on very few individuals, although
theoretically up to around 200 people a year who are not eligible for legal aid will have to pay
for special measures. These will be people who have not been granted legal aid. The cost will
be related to the measure applied for. It is not anticipated that there will be a charge for
measures which involve the use of existing court facilities such as screens, or live television link.
MARGINS OF UNCERTAINTY IN ESTIMATES
Witness numbers
137. The methods of calculation of numbers of witnesses who will be able to benefit from the
provisions in the Bill are explained in paragraphs 81 to 90 above and those uncertainties should
be borne in mind when considering the resulting cost calculations.
Costs and level of uptake of new provisions
138. In calculating the likely financial impact of the Bill, the Executive has proceeded on the
basis of anticipating a high level of uptake. However, the figure on the numbers of eligible
witnesses is an estimate, as is the predicted uptake of the more expensive special measures,
especially for the early years of implementation when the routine use of special measures for
vulnerable witnesses will still represent a change from normal practice. Some applications for
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special measures may be rejected, or indeed some potentially vulnerable witnesses may choose
to give their evidence in the normal way in open court.
139. Applications are already made for special measures, mainly for child witnesses, in some
cases each year. Because no accurate figures are currently kept of the numbers of such
applications, this memorandum has costed the total work associated with special measures,
rather than assessing the level of additional work implementation of the Bill’s provisions would
involve. If predictions about numbers of eligible witnesses and uptake of special measures are
borne out it is likely that overall additional costs may be less than are estimated here.
140. The Executive also hopes that in practice, a hearing to decide the matter of special
measures will not be necessary in as many cases as has been estimated, and that in many cases
the court will be able to reach a conclusion that the special measures applied for are appropriate
as a paper exercise on the basis of the written notice or application lodged. In addition, it may
not be necessary in practice for specialist reports to be supplied with every notice or application,
especially for children, who will have an automatic entitlement to special measures. These may
be required more frequently initially, but the Executive hopes that over time the use of special
measures for child witnesses will become more routine and decisions to award certain special
measures will be made without the need for as many hearings or specialist reports. The numbers
of hearings assumed to be required and the costs associated with them may accordingly be overestimated. The Executive has erred on the side of caution since it is not possible to know how
many (if any) applications will be granted without hearings or to what extent specialist reports
will in practice be required by the court. Much will be depend on the approach taken in practice
by the court and by the parties to cases.
OVERLAP WITH OTHER DEVELOPMENTS
141. The Bill has been costed on a stand-alone basis. In reality some of the costs attributed to
it may be offset against spending which may result from other ongoing and prospective changes
to court practices and procedures. Some of the changes which the Bill’s provisions will bring
about will have benefits in other areas, and developments in other areas may result in savings in
costs which have been attributed to this Bill. For example, the increasing use in the courts
generally of modern technology will assist in the presentation of all kinds of evidence, not just
that of children and other vulnerable witnesses. The changes in High Court procedures
recommended by Lord Bonomy, on which legislation is also proposed in 2003-04, will, if
implemented, ensure that the great majority of preliminary procedural matters would be dealt
with at a hearing on a set date before the trial. This would obviate the need for a special hearing
to be set to deal with arrangements for vulnerable witnesses and mean that the costs attributable
directly to this Bill would be reduced.
142. For child witnesses, a specialised child witness service, again currently the subject of
consultation, might support the process of assessment and application for special measures and
result in some decrease of the costs falling on COPFS.
TIMESCALES OVER WHICH COSTS ARE EXPECTED TO ARISE
143. Assuming that the Bill receives Royal Assent during the first Parliamentary year of the
current Parliamentary session, it is anticipated that implementation could start early in 2005,
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taking account of the time needed for the courts to make the necessary changes to procedure
rules by way of Acts of Adjournal (criminal) and Sederunt (civil). While the Executive wishes
to see provisions benefiting vulnerable witnesses brought into effect as soon as practicable, it
may be appropriate to dovetail such changes with others (such as the proposed reform of High
Court procedures), to ensure maximum effectiveness.
144. Plans for implementation will be developed by the Executive in partnership with all
stakeholders. Implementation will involve developing radically new ways of working for many
people and the Executive envisages that implementation will best be phased, to allow for piloting
of new methods and rolling-out of training within the agencies involved.
145. All the costs given in this memorandum assume full implementation. The Executive
considers that phasing of implementation will allow it to meet such costs of the Bill as arise up to
April 2006 from within existing resources. The main capital costs arising during the
implementation phase (i.e. principally those falling on the Scottish Court Service and on local
authorities) could be spread over a number of years, by making use initially of existing
resources, with additional facilities being developed as capital budgets of the implementation
partners allow.
146. As regards recurring costs, it will take time for new procedures to bed in and for staff to
be trained. Implementation could be phased in a variety of ways and it is unlikely that the full
revenue costs for each agency would need to be incurred in the first year of the provisions having
effect. It is therefore expected that such costs as arise up to April 2006 will be able to be
absorbed within current spending plans.
147. Costs arising from April 2006, both capital and recurring will be taken account of in
budget allocations following the next spending review.
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SUMMARY
OF
ANNUAL
IMPLEMENTATION)*
Special
measure
Applications/
notices
(pre- hearing)
(criminal)
Applications/
notices
(hearing)
(criminal)
Applications
(civil)
Applications
(children's
referrals)
Prior video
evidence
Evidence on
commission
CCTV
Total

Scottish Judicial
Court
salaries
Service

RUNNING

COSTS

FULL

SCRA

Local
authority
costs**

Total

-

-

£1.866
million

£92,000 £308,000 £130,000 £100,000

-

-

£630,000

£11,000

£35,000

-

-

-

-

£46,000

£9,000

£31,000

-

-

£200,000

-

£240,000

-

-

£500,000

-

-

£30,000**

£14,000

-

£426,000 £125,000

-

-

£0.53
million
£565,000

-

£246,000

COPFS Legal aid

(ASSUMING

£1.62
million

-

£28,000
£10,000
£30,000** £68,000
£154,000 £620,000 £2.686 £225,000 £200,000 £60,000** £3.95
million
million

*Figures used in these summary tables refer to figures highlighted in bold throughout the
financial memorandum.
**These are costs associated with the maintenance of new equipment such as video recording
facilities and live television links. In practice these facilities could be housed in a range of
different premises, not all of which will be local authority owned.
SUMMARY OF ONE-OFF COSTS
Scottish Court
Service
COPFS
Police and local
authorities
Total
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£550,000
£50,000
£610,000
£1.2 million
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EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE
148. On 19 June 2003, the Minister for Justice (Cathy Jamieson) made the following
statement:
“In my view, the provisions of the Vulnerable Witnesses (Scotland) Bill would be within
the legislative competence of the Scottish Parliament.”
——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
149.

On 20 June 2003, the Presiding Officer (Mr George Reid) made the following statement:
“In my view, the provisions of the Vulnerable Witnesses (Scotland) Bill would be within
the legislative competence of the Scottish Parliament.”
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VULNERABLE WITNESSES (SCOTLAND) BILL
——————————

POLICY MEMORANDUM

INTRODUCTION
1.
This document relates to the Vulnerable Witnesses (Scotland) Bill introduced in the
Scottish Parliament on 23 June 2003. It has been prepared by the Scottish Executive to satisfy
Rule 9.3.3(c) of the Parliament’s Standing Orders. The contents are entirely the responsibility of
the Scottish Executive and have not been endorsed by the Parliament. Explanatory Notes and
other accompanying documents are published separately as SP Bill 5–EN.
POLICY OBJECTIVES OF THE BILL
2.
The Scottish Executive is committed to improving the way witnesses are treated by the
justice system. The Executive’s proposals are aimed at enabling better protection and assistance
to be given to vulnerable witnesses, particularly children. It is also intended that the Bill will
help to support the development of a culture within the justice system which enables children
and other vulnerable witnesses to participate fully.
3.

The policy objectives of the Bill are:
•

to widen the categories of witness who may be considered ‘vulnerable’ and in
consequence eligible to benefit from the use of special measures when giving
evidence;

•

to improve the quality of evidence given by vulnerable witnesses, in particular
children; and

•

to enable and encourage greater use of special measures for these witnesses in all
types of court proceedings.

Background
4.
On 27 February 2003 the Deputy First Minister launched the Vital Voices: Helping
Vulnerable Witnesses Give Evidence policy statement. The proposals contained in the statement
were aimed at enabling vulnerable witnesses to give better evidence. Many of the proposals
required legislative change. The Executive’s programme of work on the law of evidence started
in November 1998 when the Scottish Office issued a Consultation Document, entitled Towards a
Just Conclusion, on vulnerable and intimidated witnesses in criminal and civil cases. This paper
was followed by an Action Plan, published in June 2000, which made commitments in relation to
both the cross-examination of witnesses in sexual offence cases and in relation to vulnerable
witnesses more generally. The Sexual Offences (Procedure and Evidence) (Scotland) Act 2002
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fulfilled the first commitment. The Vulnerable Witnesses (Scotland) Bill follows through on the
commitment in paragraph 2.12 of the Action Plan to improve the treatment of vulnerable and
intimidated witnesses by changes to the law of evidence and court procedure.
5.
This Bill also complements many of the aims of the Lord Advocate’s Working Group on
Child Witness Support, which made a number of recommendations, some of which are addressed
by the child witness support consultation document. The proposals contained in that document,
which was issued for consultation in October 2002, apply to child witnesses and/or victims under
the age of 16 who are involved in the criminal justice system or children’s hearing court
proceedings. The Bill is also consistent with Lord Bonomy’s review of the practices and
procedures of the High Court.
Consultation – general
6.
The consultation document Vital Voices: Helping Vulnerable Witnesses Give Evidence
published on 1 May 2002 invited comments on whether further changes to the law of evidence
and related court procedures were needed to support vulnerable witnesses in giving evidence.
The paper discussed the current definition of “vulnerable person” and whether this should be
extended; changes to the current procedures for existing special measures; the possibility of
introducing new special measures to assist such witnesses to give evidence; the range of
proceedings across which special measures should apply; and the competency test for children or
other vulnerable witnesses.
7.
In total almost 700 copies of the consultation document were distributed to a wide range
of stakeholders including local authorities, professional bodies, universities and academics,
equality groups, members of the judiciary, individuals and voluntary organisations throughout
Scotland. The consultation process ended on 31 July 2002, and although a number of responses
were received after that date, all were fully considered. A total of 76 responses were received.
The last response was received late on 24 September 2002.
8.
The Executive published the report on the analysis of responses to the consultation on
Friday 20 December 2002. A copy of this report was sent to the 76 individuals and organisations
that responded to the consultation. This report sets out in detail the views of the various
consultees on the Executive’s proposals.
9.
The Executive published on 27 February 2003 the policy statement referred to in
paragraph 4 above. This document set out the Executive’s proposals for this area and was sent to
a number of interested individuals and organisations, including the 76 individuals and
organisations that responded to the consultation.
10.
The policy statement was not specifically issued for consultation. The Executive did,
however, meet with a number of interested parties to discuss the proposals, including voluntary
organisations representing the interests of victims and witnesses.
11.
All 3 documents (the consultation paper, report analysing the responses and the policy
statement) are available on the Scottish Executive website (www.scotland.gov.uk/publications).
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DEFINITION OF VULNERABLE WITNESSES (PART 1, SECTION 1)
12.
It is recognised that some witnesses need extra help to enable them to give their evidence.
This may be because the witness has been intimidated or the evidence they have to give is
particularly distressing. The use of special measures such as giving evidence by way of a live TV
link can help a vulnerable witness to be able to speak up in court. At present, the law allows a
“vulnerable person” to be eligible to use special measures in criminal trials in certain restricted
circumstances. It defines a “vulnerable person” as a person who comes within one of three
categories:
•

a person aged under 16;

•

a person aged 16 or over who is the subject of one of a number of mental healthrelated court orders; and

•

a person aged 16 or over who suffers from significant impairment of intelligence and
social functioning.

13.
There is no automatic entitlement for special measures. The party calling the witness (i.e.
the Crown or the defence) must make a specific application for a particular special measure. The
court must be satisfied that the witness falls into one of the above three categories and only in
such circumstances can it then exercise its discretion to allow the use of the special measure.
14.
One of the aims of the new provisions is to widen the categories of witnesses eligible to
use special measures. It is recognised that the current categories of eligibility are very narrow
and exclude many witnesses who would benefit from assistance to help them give their best
evidence in court. There will now be two categories of witness:
•

those automatically entitled to use special measures; and

•

those witnesses who have a discretionary entitlement to use special measures.

Automatic Entitlement
Children
15.
This Bill will give children (aged under 16) an automatic entitlement to use special
measures when they give evidence. This means that children will now have a right to use a
special measure although they can express a wish to waive their entitlement. The main benefit of
automatic entitlement is that it enables the witness to know what to expect from the trial
experience at an early stage.
16.
At the moment, if a child witness turns 16 before the trial starts then they lose their
eligibility for special measures. This Bill, however, ensures that if a child is under 16 at the start
of criminal proceedings then they will not lose their right to use special measures.
17.
Further protection will be given to particularly vulnerable young children. In criminal
cases about sexual or violent matters, the Executive’s policy is that, other than in the most
exceptional cases, no child witness under 12 should have to attend court to give their evidence.
The intention is to create a general rule that children under 12 in such cases will give their
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evidence by a method which does not require their personal attendance at court e.g. by remote
TV link, or on commission.
Discretionary entitlement
Mental disorder
18.
Any person who has a mental disorder that affects their ability to give evidence will
qualify for consideration for special measures. The definition of “mental disorder” is taken from
section 328 of the Mental Health (Care and Treatment) (Scotland) Act 2003 and will cover a
wide range of witnesses, including those with a learning disability.
Taking wider circumstances into account
19.
The external circumstances of the witness will be able to be taken into account in
determining whether the witness should be able to use special measures. This category would
cover any witness where fear or distress means that there is a significant risk that the ability of
the witness to give evidence in the normal way will be diminished. The amended section 271 of
the Criminal Procedure (Scotland) Act 1995 sets out the factors that the Court should take into
account in determining whether the person is a vulnerable witness and should be able to benefit
from the use of special measures when giving evidence. This category is intended to help,
amongst others, victims of sexual offences, hate crimes, domestic abuse or witnesses who have
been intimidated.
Procedure
20.
The Court will have a duty to find out if there are any vulnerable witnesses in a case and
to ensure that appropriate arrangements are made for them to give evidence. Parties to cases (i.e.
the Crown and the defence in a criminal case, and all sides in a civil case) will have to consider
whether any witness they wish to call may qualify as a vulnerable witness, and if so, what, if
any, special measure they would benefit from. The party calling the witness will have to take
into account the views of the witness in deciding which special measure is the most appropriate.
This is in accordance with the UN Convention on the Rights of the Child which states that
children who are capable of forming a view should be given the right to express their views
freely in all matters affecting them and that their view is to be given due weight in accordance
with the child’s age and maturity.
Consultation
21.
There was majority support from consultees for widening the current definition of
“vulnerable person” so that more witnesses would be eligible for special measures. 52
consultees considered whether the external circumstances faced by a witness should be taken
into account when deciding whether they should be eligible for special measures. 44 consultees
were in favour of this proposal. The main reason given for extending the definition of
“vulnerable person” was on the basis that it was seen as too restrictive. Only 15 consultees were
supportive of the proposition that all categories of witness should be allowed to use special
measures.

4
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Alternative approaches
Eligibility for special measures for victims of specific offences
22.
It is the Executive's policy that any vulnerable witness should be eligible for
consideration for special measures. The vulnerability may be due to the nature of the evidence
that they are to give, but other additional factors may be relevant, such as the age or mental
capacity of the witness or the relationship between the accused and the witness.
23.
The Bill gives an automatic entitlement to special measures for children and an eligibility
to use such measures for witnesses who have a mental disorder. This still leaves many other
witnesses who may be vulnerable for other reasons and in the Executive’s view the wider
circumstances of the witness need to be taken into account. The Executive considered the
possibility of having a number of defined categories of witness. Such a category could relate to a
certain type of offence, for instance any witness in a sexual offence.
24.
The drawback of making victims or witnesses of specific offences eligible is that it would
still have been necessary to have a wide discretionary category. This might have the effect of
creating a "hierarchy of vulnerability", giving the impression that some types of witness are more
vulnerable than others, and making it harder to justify special measures for those witnesses not
so easily defined.
25.
On balance, a general category designed to catch all other vulnerable witness was
preferred over specific categories. The Executive considered that specific categories would
inevitably exclude those witnesses where the nature of the vulnerability was more complex or
individual. Equally, any category unless made prohibitively narrow would run the risk of giving
special measures to those who may not need them.
Automatic entitlement to special measures
26.
In the consultation paper Vital Voices: Helping Vulnerable Witnesses Give Evidence the
Executive asked “Which vulnerable witnesses, if any, should be automatically entitled to use
special measures?”
27.
The answers received ranged from no one, or each individual should be considered on a
case by case basis, through to a wide range of categories such as victims of domestic abuse,
victims of sexual offences, anyone with a mental illness. The most consistently suggested
category was children, and the Executive is proposing to give all children an automatic
entitlement.
28.
The wide-ranging discretionary category is designed to be flexible enough to help any
vulnerable witness. In practice this approach rules out having any automatic entitlement for
witnesses other than child witnesses, as by its very nature, this wide-ranging category requires
individual witnesses to be considered on a case by case basis.
29.
The Executive considers that children are a particularly special case and should always, if
they wish it, receive extra assistance to give their evidence. If there were to be further automatic
categories it could compound the problems set out above with regards to creating a hierarchy of
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vulnerability, and run the risk of excluding some vulnerable witnesses and stigmatising others.
For instance, for most older people, it would be unnecessary to automatically treat them as
though they were vulnerable.
Communication and physical disabilities
30.
The Executive considered whether witnesses with communication and physical
disabilities should come within the “vulnerable witness” definition. Some of the consultees
voiced concerns that witnesses can be vulnerable as a result of communication needs and/or
physical disabilities. For instance, a person who uses BSL to communicate may find the court
process more intimidating and inaccessible than someone with normal hearing.
31.
The Executive agrees that there may be occasions when a physical disability may be
relevant to issues of vulnerability as part of a set of wider circumstances. In general terms,
however, communication or physical access needs should not automatically lead to a person
being a vulnerable witness. These needs should be met automatically as a result of standard
practices and procedures required to comply with obligations at common law, and under the
Disability Discrimination Act 1995. Any vulnerability of a witness should accordingly be
assessed on the basis that all necessary arrangements to meet their communication needs, or to
accommodate a physical disability, will automatically be made.
The accused
32.
The Bill acknowledges that in certain circumstances, for instance when the accused is a
child, he or she may require the use of special measures to give evidence.
33.
At the same time, there are some important differences between an accused person and a
vulnerable witness. For instance the accused can choose whether or not to give evidence and he
or she also has a right to legal representation. Another factor is that certain special measures
such as screens are only appropriate as a special measure for vulnerable witnesses rather than an
accused, as they are used to shield witnesses from the accused.
SPECIAL MEASURES
34.

At the moment there are 3 statutory special measures:
•

video evidence on commission;

•

screens; and

•

live television link (CCTV).

35.
There is also one special measure available which is not set out in statute, namely the use
of a supporter.
36.
The wider categories of eligibility for special measures should ensure that these measures
are used more frequently to help vulnerable witnesses give evidence. The Bill also makes a
supporter a statutory special measure. A “supporter” is a person who is allowed to accompany a
vulnerable witness into the courtroom. The person who acts as a “supporter” should be someone

6


59

This document relates to the Vulnerable Witnesses (Scotland) Bill (SP Bill 5) as introduced in
the Scottish Parliament on 23 June 2003
whose physical presence alongside the witness will be comforting and give moral support to the
witness. As a general rule, the only person who should not be able to undertake this role is a
person who is also a witness in the particular trial. This should mean that a relative could
undertake this role providing he or she is not directly involved in the case.
37.
The Bill makes provision about the admission of prior statements (a previous statement
made by the witness, which has been reliably recorded on video or some other way.) It makes it
possible for a prior statement of a vulnerable witness to be used as the whole or part of his or her
main evidence (“examination in chief”). This should enable greater use of video recorded police
interviews with witnesses to be introduced in evidence. This proposal may be of particular
benefit to child witnesses or victims of sexual offences.
38.
It will be possible for more than one special measure to be used for a vulnerable witness
e.g. the use of a supporter and screens, or a prior statement along with cross examination by live
TV link.
Consultation
39.
A wide range of consultees were supportive of the use of currently available special
measures, and a number of consultees expressed views on how measures such as CCTV,
evidence on commission etc. could be better used. 32 consultees agreed that written guidance to
clarify the role of the supporter would be helpful. One consultee was against this proposal.
Alternative approaches
Video recording of cross-examination
40.
The Executive considered whether video recording cross-examination should be a special
measure. The video recording of the witness being cross-examined would take place before the
trial and the video would be played to the judge and/or jury during the trial. Evidence on
commission and video cross-examination are similar procedures and would both have to take
place in the presence of all parties to the case such as the prosecution, defence and judge or a
commissioner. The accused would also need to be present or at least be able to hear the evidence
given against him or her. Evidence on commission involves the witness being examined and
cross-examined and their testimony being video recorded in order that the recording can later be
played in court. The Bill would also enable a witness’s prior statement to be admitted as their
main evidence and in such cases the commission would mainly involve the cross-examination.
41.
There is provision for the use of video cross examination in England and Wales although
to date it has not been implemented. Evidence on commission is not a special measure available
for vulnerable witnesses in England and Wales.
42.
The Executive considers that separate provision for video cross-examination would have
no added benefits over evidence on commission.
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Intermediaries
43.
The Executive also considered the use of intermediaries as a new special measure. The
role of an intermediary is to enable a witness to communicate effectively with the court e.g.
where a witness can only communicate by a form that only a few people can understand.
Intermediaries are allowed in other jurisdictions such as South Africa. There are, however,
practical difficulties in using intermediaries due to problems in determining who should act as
intermediaries, what qualifications they should possess and the precise role that they should
adopt or because their role has been severely limited by the court.
44.
Consultees were divided on whether the use of intermediaries would be of benefit. 22
consultees were supportive of the measure but 10 were not in favour. The rest of the consultees
who addressed this issue were either in favour of limited use, preferred to await the outcome of
the pilot scheme on intermediaries in England and Wales or were undecided on the issue. Of
those who were in favour, some expressed the view that intermediaries would aid
communication and could be beneficial in cases involving children or the mentally ill.
Consultees against the proposal expressed the view that an intermediary could contaminate the
evidence and that there could be problems in identifying suitable people to conduct this role.
45.
There is provision for the use of intermediaries in England and Wales although this is still
to be implemented. This appears to be due to the authorities experiencing difficulties in finding
enough trained professionals to act as intermediaries, deciding who these should be and having
them assessed and registered.
46.
Pilot schemes on the use of intermediaries will be shortly starting in England and Wales
and the Executive has decided to await the outcome of these before considering whether to
propose similar provisions for Scotland.
Amicus curiae
47.
23 consultees were in favour of the use of an amicus curiae (literally “friend of the
court”) although there was some confusion on what the role of the amicus would be. Those
consultees in favour considered an amicus would be beneficial in certain cases, particularly in
sexual offence or child abuse cases. 21 consultees were against such a proposal and cited reasons
such as the cost and the fact that the use of amicus curiae is unnecessary and would overlap with
the role of the lawyers and the judge.
48.
The Executive does not consider that the use of amicus curiae as a special measure is
necessary. The Executive’s proposals to enable more witnesses to be eligible to use special
measures and the extra measures available should reduce the need to have a person to be
specially appointed by the court for the specific purpose of protecting the interests of a witness.
The court must ascertain if there are any vulnerable witnesses and what arrangements are
proposed for them. Once it has come to the attention of the court that a person is a vulnerable
witness and requires to use a special measure, then the court itself has to ensure that appropriate
arrangements are made for the witness to give evidence.

8
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DOCK IDENTIFICATIONS (PART 1, SECTION 4 )
49.
The Lord Advocate’s Working Group on Child Witness Support recommended full
implementation of the Scottish Law Commission’s recommendation on identification procedure
in court. A witness would no longer have to identify the accused in court where there has been a
previous identification. It will be possible for the Crown to instead submit evidence to the court
of the previous identification such as a police identification parade. This will make it
unnecessary for the witness to have to make a “dock identification” which could be distressing,
particularly for vulnerable witnesses such as children.
Consultation
50.
Only 2 consultees opposed the implementation of the Scottish Law Commission’s
proposals on identification evidence with 25 consultees being in favour of the proposal.
EXPERT EVIDENCE (PART 1, SECTION 5 )
51.
The Bill will ensure that it is admissible to lead expert evidence in sexual offence cases to
explain why a witness behaved in a particular way.
52.
In the case of Grimmond v HMA the Crown sought to lead the evidence of a child
psychologist with extensive experience of cases of sexual abuse. The accused had already been
convicted of indecency involving two young boys. Subsequently, one of the children had made a
fuller disclosure, which alleged that much more had taken place than the boys had originally
revealed. The second child then confirmed this and the accused was charged with sodomy. The
prosecution wanted to lead evidence from a psychologist on how common it was for child
victims of sexual abuse to give a full account in stages over a period of time. This evidence was
to help counter any negative inference regarding the credibility of the boys due to their staged
disclosure. The Crown was refused permission by the court to lead this expert evidence.
53.
The Bill will enable certain expert evidence to be admitted when it is relevant to the case.
This is considered necessary as most people do not have any knowledge of how the behaviour of
such victims can be affected and expert evidence can provide additional information to the judge
or jury to help them reach their decisions. This type of evidence can be necessary to advise the
court on why victims of particular offences, such as sexual abuse, may behave in a particular
way such as disclosing details of the alleged offence over a period of time.
Consultation
54.
34 consultees were in favour of greater use being made of expert evidence in cases
involving vulnerable witnesses. 11 consultees were against this proposal.
RESTRICTIONS ON THE PERSONAL CONDUCT OF DEFENCE (PART 1,
SECTION 6)
55.
The Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 changed the law so
that the accused in a rape or sexual offence case must be legally represented throughout the
whole trial. This prevents the accused from personally cross-examining the alleged victim. At
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present the accused has the right to defend him or herself in person in all other cases if he or she
so wishes. There may, however, be circumstances in such cases where a victim or witness may
be intimidated or otherwise inhibited in giving evidence for example where there was a previous
relationship between the accused and the witness which it is alleged was abusive.
56.
The Bill will give the court a discretionary power in non-sexual offence cases to prevent
an accused conducting his or her defence personally in any case where vulnerable witnesses are
involved and to require the accused to be legally represented. The court would not prevent the
accused conducting his or her own case if this was contrary to the interests of justice, but the
interests of the vulnerable witness are to be taken into account by the court when reaching a
decision on this matter.
Consultation
57.
33 consultees supported the prohibition of personal cross-examination by accused in
sexual offence cases being extended to other types of case. 12 consultees did not agree with this
suggestion.
Alternative approaches
Automatic prohibition of personal conduct of defence
58.
An alternative to giving the court a discretionary power to prohibit the accused from
conducting his or her own case is to link the prohibition to special measures. This could mean
for example that wherever screens or a live television link are to be used for a witness, a notice
would be served prohibiting the accused from conducting his or her own defence.
59.
There would, however still need to be a discretionary prohibition to cover other cases,
where perhaps other special measures were being used.
60.
The Executive considers that the policy intention of protecting vulnerable witnesses from
personal questioning by the accused can be achieved in those cases where it is necessary, by
giving the court the discretionary power to impose such a restriction. In practice, there are few
cases, other than sex offence cases, where the possibility of the accused defending him or herself
would be an issue of concern in the case.
CIVIL PROCEEDINGS (PART 2, SECTIONS 7 TO 17)
61.
Vulnerable witnesses in civil court proceedings will be able to use special measures (live
TV link, screens, the use of a supporter and evidence on commission). Procedure in the different
kinds of civil proceedings is largely governed by rules made by the court itself using its own
statutory powers. The Bill amends those powers to allow specific rules to be made regarding the
provision and use of special measures in civil proceedings. In line with the normal position in
civil proceedings, the party calling the witness would be liable for any costs incurred by the use
of that special measure. The witnesses eligible for special measures will be similar to the
categories for criminal proceedings.

10
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Automatic entitlement
62.
Children under 16 will be automatically entitled to use special measures. There is to be
no rule about children under 12 giving evidence away from the court, because that provision is
linked to certain types of criminal offence.
Discretionary entitlement
63.
Anyone with a mental disorder will be eligible to make an application for the use of
special measures.
64.
The circumstances of a witness will be able to be taken into account in determining
whether the witness should be able to use special measures. This category would cover any
witness where fear or distress means that there is a significant risk that the ability of the witness
to give evidence in the normal way will be diminished.
Consultation
65.
45 consultees supported special measures being made available in civil proceedings. 2
consultees were against the proposition.
Alternative approaches
Special rule for under 12s in certain civil proceedings
66.
The Executive is not proposing that there should be a rule that children under 12 in
certain civil proceedings should be automatically entitled to give their evidence from a building
outwith the court. In criminal proceedings the entitlement is linked to certain types of criminal
cases. There is no equivalent set of cases in civil proceedings. Unlike in criminal proceedings
where the type and nature of the offence can readily point to the vulnerability of the witness from
the start of the trial, in civil cases this can be much more difficult to establish.
67.
A party calling a witness will still be able to apply for special measures such as a live
remote television link or evidence on commission, and such applications will be considered on a
case by case basis.
State meeting costs for the use of special measures in civil proceedings
68.
A small proportion of consultees addressed the issue of costs. The majority of these were
in favour of the costs being met from the public funds, possibly through the legal aid system
whilst others suggested that the costs should be met by either the party calling the witness or the
parties to the proceedings generally.
69.
There is a significant difference between the funding arrangements for civil and criminal
proceedings. Criminal trials are publicly funded and where special measures are available these
are provided through the Scottish Court Service at public expense. In civil proceedings the onus
is on the parties to present a case and pay for the process as necessary unless they happen to be
in receipt of legal aid. A party calling a witness is responsible for meeting that witness’s
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expenses and the Executive considers it is reasonable for the party to meet the cost of any special
measures that a witness may require. Where existing court facilities e.g. screens or CCTV, where
available, are used, no additional charges will be levied but a party seeking to use a witness’s
prior statement, or take their evidence by TV link from a remote location, or by way of a
commission, would be responsible for any costs involved in this.
SPECIFIC PROVISIONS FOR COURT PROCEEDINGS
CHILDREN’S HEARINGS (PART 2, SECTION 18)

ARISING

FROM

Restrictions on use of character and sexual history evidence
70.
When the Reporter to the Children’s Panel receives information that a child may be in
need of compulsory measures of care, he or she will arrange a children’s hearing to deal with the
case. The grounds for referral to the hearing may not be accepted or accepted only in part, by the
child and/or the relevant person, such as the parent. In such cases the Reporter, if directed to by
the children’s hearing, must apply to the sheriff to find that the grounds for referral are
established. Many of these cases referred to the Sheriff may involve sexual abuse allegations
being made against the parent or carer. Unlike in criminal proceedings there is no statutory
restriction on the use of sexual history or character evidence. It is intended that there should be
restrictions on this type of evidence being lead and that it should only be allowed where it is
relevant to establishing the grounds of referral.
Consultation
71.
41 consultees supported the restrictions on use of character and sexual history evidence in
criminal trials being introduced to referrals from the children’s hearing system to the sheriff
court. 5 consultees did not support this proposal.
Alternative approaches
Written applications to admit sexual history or character evidence
72.
The Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 introduced a
procedure requiring a prior written application to be submitted before the sexual history or
character of a witness could be led. The Executive is not proposing to extend this formal written
application to court proceedings arising from children's hearings, but to allow parties to make an
oral application.
73.
The procedure used in referrals from children hearings is deliberately more informal and
flexible than in criminal proceedings and the Executive has no wish to depart from this approach.
The written application procedure is considered too inflexible for these proceedings and oral
applications are more in keeping with existing procedures.
THE COMPETENCE TEST (PART 3, SECTION 19)
74.
The competence test is to be abolished for all witnesses. The test is mainly used for
children to establish whether the child understands the difference between “truth” and “lies” and
the need to tell the truth in court. It usually involves a judge asking questions of the child to
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determine whether the child is competent (i.e. able to give evidence). Competence is assumed
for adults but a party can still challenge the competence of an adult witness. For example, it may
be argued that an adult with a significant learning disability does not understand the concept of
“truth” and “lies”. The main drawback of this test is that it does not test whether the witness will
tell the truth. Instead, the test concentrates on whether the witness understands abstract concepts
such as “truth” and “lies”. If a witness does not pass the competence test then he or she is not
allowed to give evidence. This means that the evidence of some young witnesses and adults is
never heard.
75.
The Executive considers that it is important that all witnesses, particularly the most
vulnerable, are given the opportunity to be heard. The court should also be able to consider all
the relevant evidence in a case. The abolition of the competence test means that there will no
longer be a preliminary examination of these witnesses by the judge. The court will still be able
to exercise discretion regarding whether to put the witness on oath. The abolition of the
competence test will mean that there will be no preliminary questioning of a child before they
can be allowed to give evidence in the case. It will be left to the judge or jury to decide if the
testimony is reliable and credible in light of all the evidence led in the case.
Consultation
76.
There was little support for retaining the competence test in its current form. With regard
to child witnesses the majority of consultees were in favour of either abolishing (34 consultees)
or modifying (12 consultees) the test. Only 9 consultees were in favour of retaining the test in its
current form. In the case of all witnesses 27 consultees wanted the test abolished, 12 wanted it
modified with only 9 expressing the view that the test should be retained.
EFFECTS
ON
EQUAL
OPPORTUNITIES,
HUMAN
RIGHTS,
ISLAND
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.
Impact on equal opportunities
77.
The policy is designed to promote the best interests of justice by ensuring that vulnerable
witnesses are able to give their best evidence in criminal and civil court proceedings. The
Executive considers that vulnerable witnesses should be given access to the necessary measures
that will assist them to participate fully in the justice system. It is acknowledged that vulnerable
witnesses may currently find the court experience particularly traumatic and unsettling. The Bill
should empower these witnesses so that they are as able as any other witness to give their
evidence.
78.
The Executive understands that whilst there is nothing about an individual’s sexuality or
being physically disabled, older or from a minority ethnic community, which in and of itself
makes a witness vulnerable, any one (or indeed a combination) of these factors can be a part of a
witnesses’ vulnerability when coupled with other factors. These other factors could be as overt
as harassment or intimidation or could be more subtle. By making these equality areas a
necessary part of the consideration of vulnerability it should mean that there is a routine
assessment of a witness against these elements.
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Impact on human rights
79.
The Executive considers that the Bill is compatible with the European Convention on
Human Rights.
80.
The Executive considers that only two provisions of the Bill raise possible human rights
issues, in particular in respect of Article 6 of the Convention:
(a)
(b)

the provisions which do not give parties an automatic right to object to special
measures proposed for witnesses; and
the provisions which allow the court to prevent an accused defending himself
personally at trial.

81.
As regards (a), the Bill entitles all child witnesses to give their evidence with the help of
at least one special measure. The initial order can be made in the absence of the parties,
although a hearing is enabled to be held in cases where the court is not satisfied. The parties are
to be given an opportunity to address the court at this hearing. There is a similar procedure in
relation to vulnerable witnesses other than children. In both cases there is also a further
opportunity later for the parties to come in and be heard in terms of section 271D.
82.
As regards (b), the Bill gives the court a discretionary power to preclude the accused
from conducting his own defence if it is satisfied that it is in the interests of the vulnerable
witness. The court is also given power to impose a lawyer on the accused if for some reason he
is not represented. There is already an automatic ban on an accused in a sexual offence case
conducting his defence personally in terms of the provisions introduced by the Sexual Offences
(Procedure and Evidence) (Scotland) Act 2002, and the same power to impose a lawyer.
83.
Generally ECHR jurisprudence suggests that special measures may be compatible with
the Convention, provided they are properly regulated. Provided the accused can examine the
witness, there is not an unlimited right to normal procedures. Indeed in the case of sexual
offences and child witnesses there is a requirement to protect the victim. Whether there is a right
to an oral hearing on the question is determined by the extent to which fairness dictates that it is
necessary. This is assessed by factors such as the nature of the hearing, its meaning in the
context of the proceedings as a whole, and the importance of what is at stake for the parties.
84.
In the Executive’s view there is no absolute right for a party to be allowed formally to
object to a witness being protected. This is not a matter that is central to the fairness of the trial.
It is incidental to the trial proceedings. It in no way infringes the accused’s rights to object to
any evidence led or his rights to cross-examine witnesses, which are the central fairness rights
stressed in the jurisprudence. Similarly with the right to conduct one’s defence personally, the
ECHR jurisprudence makes it is clear that there is no absolute right of an accused to conduct his
own defence, provided he has the opportunity to be properly represented. The rights of the
accused, the victim and society have to be balanced. The Executive considers that, as regards
both the possible issues, ECHR considerations have been properly taken into account, and the
Bill achieves a reasonable balance between the rights of the accused and the rights of the
witness.
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Impact on island and rural communities
85.
The Executive considers that the Bill has no disproportionate effect on island and rural
communities. The Bill retains flexibility for cases to be moved to different court buildings,
which may have the appropriate facilities e.g. remote television link. This is likely to be
particularly important for rural areas.
Impact on local government
86.

The Bill will not have a significant impact on local government.

87.
The greater use of prior statements should mean that more police interviews are video
recorded. This has some resource implications not only for the police but also for social workers,
who often attend these interviews if a vulnerable witness is involved. There are likely to be
training requirements for social workers and the police in conducting such interviews.
88.
Consideration is also being given to the most appropriate place outwith the court where
young children can give evidence by remote TV link. This is likely to vary from one local area to
another. For instance in England a variety of Court Service buildings, police stations, hospitals
and other health centres, and local authority social work premises are used. As part of
implementation, suitable locations will have to be identified and rooms equipped with the
necessary technology. Some of the rooms identified may be in local government premises.
Impact on sustainable development
89.
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Justice 2 Committee
4th Report, 2003 (Session 2)
Stage 1 Report on Vulnerable Witnesses (Scotland) Bill
The Committee reports to the Parliament as follows—
INTRODUCTION
1.
The Vulnerable Witnesses (Scotland) Bill (SP Bill 5) was introduced on 23
June 2003 by the Minister for Justice, Cathy Jamieson. On 24 June the Parliament
designated the Justice 2 Committee as lead committee on the Bill and the Justice
1 Committee as secondary committee. Under Rule 9.6 of the Parliament’s
Standing Orders, it is for the lead committee to report to the Parliament on the
general principles of the Bill.
2.
The Justice 2 Committee received reports from the Finance Committee and
the Subordinate Legislation Committee. These are attached as Annexes A and B.
3.
All oral evidence and associated written evidence given to the Justice 2
Committee is also included in Annexe D to this report.
Background and consultation
4.
The purpose of the Bill is to enable better protection and assistance to be
given to vulnerable witnesses and to support the development of a culture within
the justice system which enables children and other vulnerable witnesses to
participate fully. Its intention is to widen the categories of witnesses who may be
considered vulnerable and therefore eligible for special measures when giving
evidence; improve the quality of evidence given by vulnerable witnesses; and
enable and encourage greater use of special measures for these witnesses
5.
The Executive consulted on the need for changes to support vulnerable
witnesses in the document Vital Voices: Helping Vulnerable Witnesses Give
Evidence which was published on 1 May 2002. Seventy-six responses were
received and the Executive published an analysis of these responses on 20
December 2002. This was followed by publication of a policy statement in
February 2003 which set out the Executive’s proposals. Although this document
was not issued for consultation the Executive did meet with a number of interested
parties to consider these proposals.
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6.
The Committee considers, and our witnesses agreed, that the Executive has
conducted a wide consultation on the policy intentions of the Bill. We are therefore
satisfied that the Executive has consulted adequately.
EVIDENCE TAKEN BY COMMITTEE
7.
The Committee issued a call for evidence on 24 June 2003 and received 25
written responses. On the 2 September we took oral evidence from the Crown
Office and Procurator Fiscal Service, Victim Support Scotland and the Executive
Bill Team. On 16 September we took oral evidence from ENABLE, Justice for
Children Child Witness Support Group and the Scottish Child Law Centre. On 23
September we took oral evidence from the Scottish Human Rights Centre, the Law
Society of Scotland, the Faculty of Advocates and Scottish Women’s Aid. Finally,
on 30 September we took oral evidence from the Deputy Minister for Justice.
8.
As part of its consideration of the Bill, the Committee also felt that it was
important to seek the views of vulnerable witnesses who had either already given
evidence or who were due to give evidence in court.
9.
We issued a questionnaire to support groups for vulnerable witnesses inviting
these witnesses to submit their views to the Committee anonymously. The
questionnaire was also available on the Parliament’s website. We received 15
responses and the issues raised in the responses are summarised in annexe E of
this report.
10. We also undertook confidential interviews with young vulnerable witnesses
and their carers. A note of these interviews is also attached in annexe E of this
report.
11. We would like to thank all of those who took the time to be interviewed or to
complete the questionnaires. We found the evidence received very helpful in
assisting us in our scrutiny of the legislation.
ISSUES CONSIDERED BY COMMITTEE
Categories of vulnerable witnesses
12. The Bill defines a vulnerable witness as someone who falls within one or
more of the following three categories—
•

a person aged under 16;

•

any person who has a mental disorder that affects their ability to give evidence;
and

•

any witness where fear or distress means that there is a significant risk that the
ability of the witness to give evidence in the normal way will be diminished.

13. Witnesses under the age of 16 will be automatically entitled to benefit from
special measures when they give evidence. In addition, in criminal cases about
sexual or violent matters, children under the age of 12 will not be expected to give


76

Justice 2 Committee, 4th Report, 2003 (Session 2)

evidence in court, unless under exceptional circumstances. It is proposed that
these witnesses will give evidence by a means which will not require them to
attend court, for example by a remote TV link or on commission.
14. All witnesses who have a mental disorder as defined by section 328 of the
Mental Health (Care and Treatment) (Scotland) Act 2003 will have discretionary
entitlement to special measures.
15. Discretionary entitlement will also apply to a broad category of witness where
there would be a significant risk that the ability of the witness to give evidence in
the normal way would be diminished. This category aims to help, for example,
victims of sexual offences, hate crimes, domestic abuse or witnesses who have
been intimidated. External circumstances will be taken into account by the court
when determining whether the witness is vulnerable. The range of factors which
must be taken into account are set out in the proposed new section 271(2) in the
Criminal Procedure Act 1995, inserted by section 1 of the Bill.
16. In all cases the court will have the duty to find out if there are any vulnerable
witnesses in a case and to ensure that appropriate arrangements are made for
them to give evidence. Parties to cases will also have to consider whether any
witness they wish to call may qualify as a vulnerable witness and the type of
special measure they would benefit from.
Definition of vulnerable witness
17. We heard from a number of witnesses who had specific concerns about the
factors listed in the Bill which the court must take into account when considering
whether someone should be classified as a vulnerable witness.
18. The Disability Rights Commission in Scotland called for the definition under
this section of ‘any physical disability the person has’ to refer to the definition of
disability given in the Disability Discrimination Act 1995. It considered that using
this definition would assist the court in ‘ensuring that vulnerable witnesses with
non-visible physical disabilities were entitled to the support and assistance
available under the Bill’ 1. We welcome the Executive’s commitment to meet with
the Disability Rights Commission in Scotland to examine this issue in more detail.
19. In its submission, the Scottish Association for Mental Health (SAMH) sought
clarification on the type of information that would be required in order for the court
to be satisfied that a witness had a ‘mental disorder’ and whether this evidence
would be made public 2. We concur with SAMH’s view that making such
evidence public could be potentially discouraging and stigmatising for
people with mental disorders and may form a barrier to these witnesses
giving evidence. We therefore welcome the Executive’s commitment to
examine this issue in more detail and to produce further guidance where it is
required.
20. On a more general point, the Committee questioned the use of terms in the
Bill which may not have a legal definition, and, which may therefore leave courts in
1
2

DRC, written submission, page 2
SAMH, written submission, page 2
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doubt as to where they should focus their attention when assessing the
vulnerability of witnesses for example, “ethnic origins” and “sexual orientation”.
We, however, accept the Executive’s view that the legislation is sufficiently
descriptive and prescriptive to ensure that the widest range of issues is considered
and that it would be a matter for the courts to interpret. 3
Categories of witnesses automatically entitled to special measures
21. The Committee heard evidence from a number of witnesses who were
concerned that the definition of witnesses eligible for automatic entitlement to
special measures was too narrow. They were concerned that some witnesses
might be overlooked when entitlement to special measures was considered and
argued that, in order to avoid this happening, the categories of witnesses
automatically entitled to special measures should be extended to include some
categories of adult witness.
22. Rape Crisis Scotland, Equality Network and the Commission for Racial
Equality Scotland submitted joint evidence which called for an extension of
automatic entitlement to special measures to victims in cases involving sexual
offences, offences aggravated by a hate motive and domestic abuse offences.
They argued that such provision would give these witnesses greater certainty from
the beginning of the case as to what their rights would be. 4
23. ENABLE argued that most people with a learning difficulty would benefit from
the use of special measures and were concerned that, as it is not always apparent
that someone has a learning difficulty, they may not be identified as being in need
of special measures. They would have to rely on one of the parties to the case
identifying them as having a learning disability and this might be missed. ENABLE
believed that this could be resolved by giving people with learning difficulties
automatic entitlement to special measures. 5
24. The Law Society of Scotland argued that people with mental disorders should
also automatically qualify for special measures to ensure that their needs are met.
25. The Committee is sympathetic to these concerns. We recognise the
Executive’s reluctance to list categories of adult vulnerable witnesses as there is a
danger that some individuals would be excluded if they did not fall into these
categories. We understand that the Bill is intended to ensure that the definitions
are flexible enough to allow every witness to be considered as an individual and
that the facts and circumstances of each case will be examined on their own
merits. We further note that the intention is that each individual is considered on a
case by case basis to ensure that the broadest range of witnesses have access to
special measures. However, we do accept on the basis that non-visible
disabilities are the most difficult to identify and assess, that in the case of
witnesses with a mental health disorder or witnesses with a learning
disability, there should be automatic entitlement to be treated as a
vulnerable witness. Whilst this automatic entitlement to be considered as a
3

OR, 195, 30 September 2003
Rape Crisis Scotland, Equality Network and the Commission for Racial Equality Scotland joint
written evidence
5
OR, 67, 16 September 2003
4
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vulnerable witness will ensure that no-one falls through the net, it will not
always be the case that special measures are required. We also recognise
that, similarly, victims in cases involving sexual offences or domestic abuse
offences will benefit from automatic entitlement to be treated as a vulnerable
witness. The Executive may wish to give these areas further consideration
before commencement of Stage 2.
Definition of a child
26. The Bill defines a child as someone under the age of 16. The
Human Rights Centre and Justice for Children suggested that, for the
consistency, the definition of a child in the Bill should be brought in line
United Nations Convention on the Rights of the Child which defines a
anyone under the age of 18.

Scottish
sake of
with the
child as

27. The Bill further provides that, in cases about sexual or violent matters, any
child under the age of 12 should not be expected to give evidence in court, unless
under exceptional circumstances. Justice for Children argued that this age should
be extended from 12 to 16 unless the court was satisfied that ‘these measures
would not be in their best interests’ 6. They argued that there should be a clear
assumption that children would not appear in court and that they should not be
subjected to the adverserial cross-examination system in operation in the courts.
28. The Executive argued that 12 is already recognised within the legal system
as an age of maturity for children when they are able to give their views and
opinions. It further noted that it is a basic assumption that all witnesses will give
evidence in court and that there must be good reason for any exception to this
rule. It therefore concluded that special measures that would not require a witness
to appear in court should only be authorised for the most vulnerable of children.
The Executive also noted that the Bill as drafted does not exclude children over 12
from benefiting from such special measures, it is merely a presumption that these
children will appear in court unless it is not in their interests to do so.
29. The Committee notes the arguments for extending the definition of a child to
someone who is under 18 years of age. However, we are not convinced that
making such amendments would be consistent with the rights of young people to
take decisions and be treated like an adult at the age of 16, for example to get
married or to leave school. We therefore accept the Executive’s view that the
age of 16 is appropriate as it is compatible with other legal ages for children.
We accept also the Executive’s opinion that the age of 12 is an age at which
a child is more likely to be able to give evidence in court and we welcome
the Executive’s assurance that there is sufficient flexibility to protect those
who are older than 12 or indeed 16 and who require additional support 7. We
are therefore satisfied that the definitions in the legislation as it currently
stands are appropriate.

6
7

Justice for Children, written evidence, page 3
OR, col 172, 30 September 2003
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Identification of vulnerable witnesses
30. The Bill places a duty on the court in both criminal and civil cases to
determine whether there are any vulnerable witnesses in a case and to ensure
that appropriate arrangements are put in place to allow them to give evidence. It
will be the responsibility of the parties to cases to consider whether any witness
they wish to call may qualify as a vulnerable witness and the type of special
measure that would most benefit them. The views of the witness would have to be
taken into account in deciding what special measure would be the most
appropriate.
Early identification of a vulnerable witness
31. In order for the legislation to be as effective as possible and to avoid any
delays in cases coming to trial it is essential that any vulnerable witness is
identified as early as possible in the process. This issue was raised by a number
of witnesses and we believe that consideration needs to be given to the practical
implications involved.
32. The Crown Office and Procurator Fiscal Service (COPFS) noted that in
criminal cases witnesses could be identified by the police at the point where
reports are submitted to the procurator fiscal. The COPFS noted that a review of
the standard police report was currently in progress and that work needed to be
carried out in conjunction with the police to ensure that, where vulnerable
witnesses were involved, agencies were alerted to this fact promptly. The
Committee requests that the Executive considers placing a duty on
agencies, in particular the police, to cooperate in the identification of
vulnerable witnesses.
33. The Committee is aware that it is not exclusively the responsibility of the
police and that all agencies have a role in identifying vulnerable witnesses. For
example Scottish Women’s Aid and Victim Support Scotland both confirmed in
evidence that they currently play a role in identifying vulnerable witnesses.
34. We understand the importance of identifying vulnerable witnesses as early as
possible in the process, usually at the point where the witness comes in contact
with the police or other agencies. We welcome the Executive’s assurances that it
will continue to have discussions with the COPFS and the Scottish Court Service
to address these issues. However, we also seek a commitment from the
Executive to ensure that adequate resources and training are available for
agencies to carry out this function.
Child witness support service
35. The establishment of a child witness support service as recommended by the
Lord Advocate’s Working Group on Child Witness Support was called for by a
number of witnesses. The purpose of this service would be to meet the support
arrangements for the child prior to and post court appearance. It would also
support the early identification of child witnesses.
36. The Scottish Child Law Centre called for such a service to be located in the
Scottish Executive Justice Department to ‘ensure that its operating principles were
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part of the work of the Department and that policy and practice that might impede
the service’s operation could be considered and tackled immediately’ 8. The Justice
for Children campaign document, “The welfare of children in the justice system:
report and recommendations”, sets out a model for such a service and calls for
every case which involves a child witness to be referred to the service.
37. We welcome this recommendation and note that the existence of such a
service would support the early identification of child witnesses. We are
however concerned that the service should work with other agencies and
not as a standalone provision and we seek assurances that if such a service
is established that it will be integrated with to the support available for child
witnesses, for example from the police, Victim Information and Advice (VIA),
and the court witness service.
Entitlement to special measures
38. Under the legislation it is for the court to decide whether a witness is eligible
for special measures and if so, what type of special measure should be used. The
factors that the court must take into account in considering whether to grant the
use of special measures are set out in the Bill.
Consistency of application
39. The Committee is concerned that discretionary entitlement to special
measures could be open to inconsistent interpretation and application. The Law
Society of Scotland highlighted the need for criteria which are clearly defined and
comprehensive to prevent the development of inconsistencies and unfairness in
the availability of special measures 9.
40. The Executive noted that the Bill sets out the factors which the court should
take into account when considering whether a witness is vulnerable and believed
that this should encourage consistency in application of the measures. However, it
wished to avoid becoming too inflexible given the danger of some vulnerable
witnesses not falling into clearly defined categories and so not being considered
for special measures.
41. The Committee understands the need for flexibility and that ultimately it is for
the court to decide who is considered a vulnerable witness. We believe that it is
impossible to legislate against occasional “bad decisions” being taken in applying
these measures. However, we do note the dangers in relation to inconsistent
application of the measures and we welcome the Executive’s commitment to
providing training and guidance to ensure that the legislation is applied as
consistently as possible.
Applications for special measures
42. The Bill sets out the procedure for making a notice or application for special
measures. As the legislation is currently drafted the court will only order a hearing
when it is not satisfied that an order authorising the use of special measures
should be made. It is only at this point that the view of the other party to the case
8
9

SCLC, written evidence, page 2
Law Society of Scotland, written evidence, page 2
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can be heard and therefore under normal circumstances when considering an
initial application or notice it is likely that the court will only have heard from one
party to the proceedings. The Law Society noted that this is a departure from
current procedure where the court will not determine an application for the use of
television link without first hearing the parties. 10
43. The Faculty of Advocates argued that the Bill should provide an opportunity
for the party against whom the witness is to be called to be heard in relation to the
application for special measures 11. The Law Society of Scotland argued that there
should be provision for both parties to the case to be heard when making an
application. It, however, recognised that such a hearing should not cause delays in
the process further.
44. Victim Support Scotland supported the view that hearings for special
measures should be properly integrated into existing trial diets 12. We note the Law
Society of Scotland’s view that diets when such hearings can take place already
exist or will exist under the proposed reforms to the High Court 13. Such provision
will reduce the potential for delay and will also ensure that all parties to the case
have the opportunity to be heard.
45. We note these views and are particularly concerned that parties should have
more say at the stage where application for special measures is made. We
therefore suggest that any application for special measures should also be
served on the other party who would then have the right to submit any
objections in writing. The sheriff should then be obliged to consider these
objections when deciding whether to grant the application or order a
hearing.
46. On a related issue, the Committee noted that, when an application is made
for special measures, there is no requirement in the Bill for the application to
include information as to why the party citing the witness believes the witness to
be vulnerable. The Executive asserted that applications would have to contain
sufficient information for the court to make a decision and as such the application
would have to include reasons why the party considers the witness would be
vulnerable. It believes therefore that there is no need to set out in detail what
should be contained within the application. However, we welcome the Executive’s
commitment to examine this point in more detail to ascertain whether any further
provision is required.
Appeal mechanism
47. As stated earlier, under the legislation it is for the court to decide whether a
witness is eligible for special measures and if so, what type of special measure
should be used. The Committee examined the need for an appeal process in
circumstances where: the party calling the witness does not agree with the witness
that they require special measures; the witness does not agree that the special

10

Law Society of Scotland, written evidence, page 3
Faculty of Advocates, written evidence
12
Victim Support Scotland, written evidence, page 4
13
OR, col 124, 23 September 2003
11
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measure granted is appropriate for their needs; or the court has refused to
authorise the use of special measures.
48. The Executive explained that in circumstances where there are
disagreements between the party and the witness, the witness’ views would be
stated on the notice and the disagreement would therefore be apparent to the
court. It would then be appropriate for the court to order a hearing on the
application for special measures.
49. The Executive noted that it is also the duty of the court and the party calling
the witness to take the best interests of the witness into account. It therefore
believed that this ruled out the need for an appeal process. It argues that the
introduction of such a process could also increase the likelihood of delays.
50. The Executive also confirmed that the proposed new section 271D in the
Criminal Procedure Act 1995, inserted by section 1 of the Bill, introduces a review
provision which would allow an application for special measures to be made, in the
course of the trial.
51. We note the Executive’s assurances that an appeal process would be
unnecessary. We agree that, where a hearing has been granted by the sheriff
at the application stage, then there should be no scope for appeal as both
parties will already have been heard. However, we believe that in
circumstances where the application has been granted without a hearing,
the other party should have the right to appeal and seek a hearing where
both parties can be heard.
52. We have also received submissions calling for witnesses to have the power
to apply for special measures on their own behalf. The Law Society of Scotland
noted that this would be particularly relevant where there were conflicting views
from the party to the proceedings and the witness as to whether special measures
were necessary 14.
53. The Committee welcomes this suggestion as it would address the situation
where the party calling the witness did not agree with the witness that they require
special measures. We understand that it would only be in rare cases that this
provision would be needed and we therefore conclude that the provision
should be introduced as a safeguard to ensure that witnesses have as wide
access to special measures as possible. We welcome the Executive’s
commitment to give the matter further consideration and we reserve the
right to explore the issue further at later stages.
Right to overturn automatic entitlement
54. Although the Bill automatically entitles children under the age of 16 to special
measures, there are two circumstances in which a child will give evidence without
the use of special measures.
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55. Firstly, a child has the right to choose to give evidence in court if they wish
and under these circumstances the child will be allowed to give evidence in court if
the court considers that appropriate.
56. Secondly, the court has a duty to consider whether there is a significant risk
of prejudice to the trial by granting the use of special measures. If the court deems
this to be the case it can order the child to give evidence without the benefit of
special measures.
57. The Justice for Children Child Witness Reform Group argued that, under
these circumstances, children in fact do not have the right to special measures,
they only have the right to ask for special measure and that the court is under no
compulsion to grant this request 15. The Scottish Child Law Centre believed that by
retaining this provision it will be argued in almost every case where a child witness
is involved that the use of a special measure will prejudice the fairness of the
trial 16.
58. The Executive argued that the test set out in the Bill of whether a special
measure would create a “significant risk of prejudice to the fairness of the trial” is a
high test and as such would only be met in exceptional circumstances 17. It serves
as a safeguard to protect the right of the accused to a fair trial and as such does
not diminish the child’s automatic entitlement to special measures.
59. The Committee understands the concern that the introduction of judicial
discretion to the process of application of special measures may result in a degree
of uncertainty for child witnesses. However, we believe that the test to be applied
is sufficiently high that these powers will only be used in exceptional
circumstances. We recognise the responsibility of the judge to ensure that fairness
of the trial is not prejudiced. We therefore conclude that judicial discretion
needs to be retained to protect the rights of the accused and for the
interests of justice to be served.
Fairness of trial
60. On a related issue, the Faculty of Advocates highlighted a concern relating to
the wording of certain sections of the Bill regarding the fairness of the trial.
61. This concern relates to the proposed new sections 271A(11), 271B(3),
271D(4), 288E(3) in the Criminal Procedures (Scotland) Act 1995 inserted by
section 1 and sections 8(3) and 9(4)(b) in the Bill. These sections set out the
criteria by which a court may decide not to authorise the use of special measures.
Under the Bill the court is first required to consider whether the use of special
measures will give rise to significant risk of prejudice to the fairness of the trial.
The court then has to decide whether that risk significantly outweighs any risk of
prejudice to the interests of the child witness if the order is made.
62. The Faculty of Advocates argued that under these circumstances the court is
being asked to legitimise a trial where it has already deemed that there is a
15
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significant risk that the trial will be unfair. In other words the court is being asked to
decide that, although there is a significant risk of an unfair trial, it is in the interests
of the witness to sacrifice that fairness. The Faculty of Advocates was concerned
that this contradicts the principle that the accused has the right to a fair trial 18. The
Sheriffs’ Association raised a further concern in relation to the use of the phrase
‘unduly prejudice the rights of the accused’. It was concerned that the right to a fair
trial is absolute and cannot be qualified in this way. 19
63. The Committee believes that these are issues of concern and we
therefore call on the Executive to examine these points in more detail and
respond to the issue at Stage 2.
Special Measures
Supporters
64. A number of witnesses were concerned that the Bill does not allow a
supporter of a vulnerable witness also to be a witness in the case. ENABLE
pointed out that it will very often be the case, particularly with child witnesses, that
the person from whom they would be seeking support will also be a witness in the
trial and as such, under the current provisions, excluded from providing support in
the court. 20
65. We believe that, as there is no restriction on someone who has already
given evidence being able to sit in the public gallery in the courtroom, there
should also be no impediment to them being able to act as supporter to a
vulnerable witness once they had given evidence themselves. We believe
that amending the Bill along these lines will enable young vulnerable
witnesses to receive the support they require and we are encouraged by the
Executive’s commitment to examine the issue in more detail. We do,
however, accept the need for the Executive to first examine issues of
propriety in considering this point to ensure that this provision could not be
exploited by the defence.
Impact of giving evidence on witnesses
66. The Law Society of Scotland identified a need for the court, in considering
witnesses entitlement to special measures, to consider the impact that giving
evidence would have on the witness, as well as considering whether there is the
risk that the quality of the evidence will be diminished. The Law Society therefore
requested that the focus of the Bill be changed to take account of this issue 21.
67. We are sympathetic to the Law Society’s concern and highlight this
issue to the Executive.

18

Faculty of Advocates, written evidence, page 2
Sheriffs’ Association, written evidence
20
OR, col 72, 16 September 2003
21
OR, col 118, 23 September 2003
19


85

Justice 2 Committee, 4th Report, 2003 (Session 2)

Evidence taken before a trial
68. The Bill introduces the use of a number of special measures which involve
the taking of evidence before the trial takes place. These include giving evidence
on commission and the giving of evidence-in-chief in the form of a prior statement.
We appreciate the value of such provisions, particularly in dealing with very
vulnerable witnesses such as children under the age of 12. However, in evidence
some concerns have been raised by witnesses with regard to these provisions
which we feel require to be addressed.
Evidence on commission
69. The legislation empowers the court to appoint a commissioner to take the
evidence of a vulnerable witness in advance of the trial. This is a welcome
measure and should assist very vulnerable witnesses. However, a number of
witnesses have expressed concern that provision exists in the Bill for the accused
to be present, with the agreement of the commissioner, while evidence is being
given in such a way.
70. Scottish Women’s Aid made the point that this provision would defeat the
purpose of this special measure as it could ultimately be more intimidating for the
witness giving evidence in close proximity to the accused than giving evidence in
open court 22. Rape Crisis Scotland, Equality Network and the Commission for
Racial Equality Scotland in their joint submission concurred with this point, noting
that the accused will be able to watch and hear proceedings by television which
would be sufficient to fulfil the right of the accused to hear evidence being led
against them 23.
71. The Executive explained that the presumption would be that the accused
would not be present and that it would be the exception to the rule for them to
attend. The provision exists in order to protect the rights of the accused. It is likely
that it would only be used in cases that did not involve vulnerable witnesses, for
example if the witness is incapacitated or hospitalised. However, situations like
these are different from cases involving vulnerable witnesses. In cases where the
reason for taking evidence on commission is that the witness is, for example, in
hospital there is no reason why, but for the hospitalisation, the witness could not
appear in court in the presence of the accused. In cases involving vulnerable
witnesses, the reason for taking evidence on commission is that the accused
cannot give his/her best evidence in the presence of the accused. Therefore, the
Committee believes that there should be no circumstances, in the context of
this Bill, in which the accused should be present. The only other consideration
is whether the absence of the accused prejudices his/her right to a fair trial, but
that is a matter that will already have been taken into account by the sheriff when
deciding to grant the particular special measure
72. The Faculty of Advocates also questioned why the decision to allow the
accused to be present rests with the commissioner and not the judge. The
Executive explained that it was considered appropriate that the commissioner
22
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would decide whether to allow the accused to be present rather than the court
because it was felt that the commissioner would be in the best position to make
this judgement based on the circumstances on the day. However the Executive
indicated that it was open to the suggestion that it should be the court that makes
that decision and committed to examining the issue further 24.
73. We agree that the decision is an issue for judicial discretion and we
therefore concur with the Faculty of Advocate’s view that it should be the
court that makes the decision. We therefore welcome the Executive’s
commitment to consider this issue further 25.
Evidence-in-chief in form of a prior statement
74. The Bill makes provision for evidence-in-chief by a vulnerable witness to be
made in the form of a prior statement which has been reliably recorded, for
example on video or in some other way 26.
75. Rape Crisis Scotland, Equality Network and the Commission for Racial
Equality Scotland in their joint evidence noted that this provision could have a
number of benefits for women in sexual offence trials 27. The Faculty of Advocates
however, was concerned that the defence should have the right to challenge the
admissibility of this evidence. It believed that there is no safeguard in the
legislation to confirm that the evidence has been obtained fairly and that the Bill
does not require the way in which the statement was obtained to be transparent. It
was also concerned that the recording must make clear what questions had been
asked in order to obtain the evidence to expose any inappropriate leading of the
evidence 28.
76. The Executive confirmed that it is the responsibility of those who obtain the
evidence to ensure that is has been recorded accurately and that any such
statement would have to authenticated by the court and would be subject to the
general rules on admissibility of evidence 29. It would also be tested by the defence
in the normal way.
77. We welcome the Executive’s explanation that this evidence would be
tested in the same way as any other evidence-in-chief and that the witness
would therefore appear in court to be cross-examined by the defence. We
therefore believe that this addresses the Faculty’s concerns.
Other matters
Expert evidence
78. Section 5 of the Bill introduces a new provision which enables certain expert
evidence to be admitted in cases involving sexual offences for the purpose of
explaining the behaviour of the victim of the offence and to rebut any inference
24
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adverse to the credibility or reliability of the complainer which might otherwise be
drawn from the behaviour.
79. The Faculty of Advocates raised a number of concerns in relation to this
provision. It argued that it is a basic principle that it is for the jury to assess the
credibility and reliability of a witness and that any departure from this principle
would need to be carefully considered. It was concerned that the provision only
applied to the complainer and queried why expert evidence could not be led to
support, as well as to rebut, an adverse inference 30.
80. The Faculty was also concerned that this provision will open up the likelihood
of the vulnerable witness being examined by at least two experts, even before they
give evidence and that the trials could become "bogged down in battles between
experts as to whether or not an adverse inference ought to be drawn” 31.
81. The Executive clarified that the purpose of introducing this provision is to
allow explanation as to the subsequent behaviour of a complainer in a sexual
offence case to be made. Its purpose is to overturn the decision made in a sexual
offence case 32 where evidence was not admitted which was intended to explain
why children may make staggered disclosures of abuse. It is not intended for this
type of evidence to be led as a matter of course but only where the defence has
chosen to lead evidence that draws an adverse inference from the subsequent
behaviour of the complainer. The provision is limited to the complainer as the
Executive wishes to avoid courtrooms becoming “battlefields for the experts”. 33
82. We are sympathetic to the concerns of the Faculty of Advocates and we
accept that it is generally for the jury to assess the credibility and reliability
of a witness. However, we understand the Executive’s argument for the
need for this provision and the assurance that it would only be used on a
limited basis. On this basis we accept the provision in the Bill.
Prohibition of personal conduct of defence in certain cases
83. Section 6 of the Bill provides that a person may be prohibited from
conducting their own defence in any case (other than a sexual offence case) if a
vulnerable witness is giving evidence in the trial. This prohibition already applies in
sexual offence cases through the provisions in the Sexual Offences (Procedure
and Evidence) (Scotland) Act 2002. Under the Vulnerable Witnesses (Scotland)
Bill it is for the court to decide whether allowing such a prohibition is in the
interests of the vulnerable witness, and to ensure that there is no significant risk of
prejudice to the fairness of the trial.
84. Scottish Women’s Aid argued that these provisions did not go far enough. It
was concerned that in order to protect victims of domestic abuse, the prohibition
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on self-defence in these cases should be automatic and not a matter for the
court’s discretion 34.
85. However, the Scottish Human Rights Centre was concerned that under this
section there may be a potential breach of Article 6 of the European Convention
on Human Rights (ECHR) which establishes the right to a fair trial. It asserted that
proper application of special measures should provide witnesses with sufficient
protection to allow the accused to conduct their own defence and as such there
would be no need for this prohibition 35.
86. The Law Society of Scotland raised the same concerns as it did during the
passage of the Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 as
to the practical considerations involved in introducing this prohibition. These relate
to the nature of the client/solicitor relationship and the difficulty of requiring an
accused person to accept representation. The Law Society was particularly
concerned at the requirement for the court to appoint a solicitor if the accused
failed to do so. It foresaw difficulties for the solicitor in trying to act in the best
interest of a client where the client has given no instructions, inadequate
instructions or perverse instructions. It also considered that it was too early to
examine how effectively the provisions within Sexual Offences (Procedure and
Evidence) (Scotland) Act 2002 were working in practice and that it would be
appropriate to wait and see how well these provisions work before extending them
to other categories of witness. 36
87. The Committee understands the concerns raised by the Law Society and the
Scottish Human Rights Centre and the difficulties that this provision presents. We
are, however, also aware that victims of domestic violence would be reluctant to
give evidence if there were a threat of being cross-examined by their alleged
abusers. Therefore, on balance we believe that it is appropriate that these
measures apply in cases of domestic violence and we therefore support the
provisions in the Bill on this basis.
Delays
88. The Committee received a number of submissions that highlighted the
number of delays in cases coming to trial and the impact that this has on the
experience of vulnerable witnesses. We heard the experiences of a number of
people who submitted anonymous questionnaires and it was particularly apparent
from these and the interviews conducted with young vulnerable witnesses that it
was common for cases to be postponed or delayed, often at the last minute. One
of these witnesses chose not to exercise their right to special measures as it was
likely that this would delay the case further 37.
89. We understand that the issue of delays will be considered as part of the
recently introduced Criminal Procedure (Amendment) (Scotland) Bill (SP Bill 10)
and the review of summary justice being carried out by Sheriff Principal McInnes.
We are concerned that the provisions in the Vulnerable Witnesses (Scotland)
34
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Bill should not exacerbate the problem of delays and postponements of
cases and we therefore urge the Executive to take the necessary steps to
ensure that this does not occur.
Drafting of Bill
90. The Committee acknowledges that the Bill will be a working tool not only for
court practitioners but also for the judiciary. We are therefore concerned at the
somewhat unwieldy structure of the Bill which requires constant cross-referencing.
We believe that this will not be an easy document on which to make reference in
the course of consideration of arguments being presented. For example,
numerous provisions are defined by cross-references which could cause problems
in the practical application of the legislation. The Committee therefore asks the
Executive to bear this in mind in considering the legislation at later stages.
Resources and implementation
91. Throughout our scrutiny of this Bill it has been apparent that the Bill will only
be effective if appropriate training and guidance is provided for all agencies
responsible for its implementation.
92. We note the need for witnesses to receive appropriate support before
appearing in court. We have heard evidence through our interviews with
vulnerable witnesses that such support is provided by a variety of agencies and its
provision is currently patchy across the country. It was also apparent in responses
to the anonymous questionnaire that such support would be welcome and would
make the experience of giving evidence much easier 38. We therefore believe that it
is important that all agencies cooperate to ensure that this support is provided.
93. Agencies such as the police, the Crown Office and Procurator Fiscal Service,
the Scottish Court Service, voluntary organisations and social work departments
all have key roles to play in ensuring the early identification of and providing
appropriate support for vulnerable witnesses. Victim Support Scotland noted the
importance of establishing systems to help identify vulnerability across a diverse
group of people. We therefore seek assurances from the Executive that
appropriate training, guidance and resources are provided to ensure that the
provisions of the Bill can be put into practice as effectively as possible.
Guidance and training
94. The COPFS accepts that there are a large number of practical implications
involved in implementing the provisions in the Bill. This will require multi-agency
training and changes to the working practices of the Service. It will also require
revised procedures and enhanced IT systems to ensure that vulnerable witnesses
are dealt with appropriately. 39 The Law Society of Scotland also confirms that
appropriate training should be extended to solicitors who practise in the courts. 40
95. We accept the COPFS’ view that, in time, judicial interpretation will lay down
standards for what is expected of all agencies in the application of the Bill. The
38
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process will be tested in court and that this will set standards for all parties as to
how the legislation will be implemented in practice 41. However, we believe that in
order for agencies to have a clear understanding of their roles and responsibilities
in the process it is essential that appropriate guidance is provided as early as
possible. In particular we are aware that guidance and training will be required to
ensure that the application of discretionary rights to special measures is
consistent.
96. We note the intention to establish an implementation group to oversee
the implementation of the Bill which will include representation of all
agencies involved 42. We understand that this group will examine the need
for training and guidance and we urge the Executive to ensure that this
training and guidance is appropriate to the needs of all agencies involved in
the process and that they are all able to benefit from training offered. We
reserve the right to scrutinise any guidance produced.
97. We accept the Law Society’s view that the effectiveness of provisions should
be monitored in practice to ensure that the needs of vulnerable witnesses are
being properly addressed 43. We note that Executive will be monitoring the
implementation of the provisions and we will therefore continue to scrutinise how
effectively this is being carried out.
Resources
98. The Committee is concerned that insufficient resources could aggravate the
problem. We therefore seek assurances from the Executive that sufficient
resources have been identified to meet the needs identified by all services
involved in the implementation of the Bill.
99. We are concerned that the court infrastructure will require substantial
modernising and updating to ensure that the facilities are available in all courts in
order to avoid delays and the need for vulnerable witnesses to travel extensively in
order to benefit from special measures. We note the proposal to phase the
implementation of the Bill and are concerned that this may disadvantage
witnesses in parts of the country where provisions for appropriate special
measures do not yet exist 44.
100. We are also concerned that adequate resources be made available to
provide training for all agencies and we therefore call on the Executive to
ensure that the necessary finances are made available.
101. We welcome the Finance Committee’s report on the Financial Memorandum
which accompanies the Bill. In its report the Finance Committee raises a number
of issues in relation to the resources allocated. In particular, in oral evidence the
Scottish Legal Aid Board (SLAB) explained that it had not been consulted in the
production of the Financial Memorandum and that it had a number of concerns
relating to the methodology employed to calculate the number of potential cases in
41
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civil and criminal proceedings which may use special measures. We are
concerned that SLAB was not consulted in the production of the Financial
Memorandum. However, we do welcome the Executive’s commitment to engage
in dialogue with SLAB during the implementation of the Bill.
102. We are aware of the practical considerations involved in implementing the Bill
and accept that it is inevitable that this will be done in phases. We note the
Executive’s position that this phased implementation of the Bill will allow for
additional funding to be secured from future spending reviews should the costs
prove to be higher than provided for by the current Financial Memorandum.
However, in its joint consideration of the draft budget 2004-05 with Justice 1
Committee, the Committee raised concern at the over-reliance on Spending
Reviews to fund legislative proposals and on this basis we call on the Executive
to identify the funds required to meet the requirements of the legislation.
103. We note the Finance Committee’s view that there is a need to confirm what
mechanisms are available to the Scottish Executive to monitor the numbers and
costs of cases utilising vulnerable witness protection during the phased
implementation of the Bill. We have already noted our concerns that such phased
implementation process may be disadvantageous to witnesses in remote or rural
parts of the country and so while welcoming the commitment from the Executive to
ensuring broad geographical spread in relation to availability of resources, we
seek assurances that all parts of Scotland are adequately covered and we reserve
the right to examine this implementation. We therefore request that the
Executive confirm what monitoring mechanisms it intends to employ in this
exercise.
Subordinate legislation
104. We welcome the comments made by the Subordinate Legislation Committee
in its report to the Justice 2 Committee on the proposed delegated powers
provision within the Bill.
105. In particular we note the Subordinate Legislation Committee’s comments on
the provisions within section 20 regarding the commencement of the Bill. This
section allows for a phased implementation of the provisions in the Bill, allowing
them to come into force in different courts on different days. The Executive argued
that phased implementation would allow it to take account of the availability of
necessary facilities and equipment, to allow for piloting of new methods and the
rolling out of training 45.
106. It is standard practice that commencement orders are not subject to any
procedure before the Parliament. However, the Subordinate Legislation
Committee notes that if the power here is to be used to test out procedures rather
than simply allow the necessary practical arrangements to be put in place then the
Justice 2 Committee should consider whether this implementation might be a
matter that the Parliament would want to debate and therefore whether a degree
of Parliamentary control should be applied.
107. We accept this point and commit to considering it further at Stage 2.
45
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Conclusion
108. In conclusion, we believe, subject to the comments made in this report, that
the Executive has struck the right balance between the protection of vulnerable
witnesses and the rights of the accused to a fair trial. The committee therefore
recommends that the Parliament agrees to the general principles of the Vulnerable
Witnesses (Scotland) Bill.
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ANNEX A – REPORT FROM FINANCE COMMITTEE

Finance Committee
Report on the Financial Memorandum of the Vulnerable Witnesses
(Scotland) Bill
The Committee reports to the Justice 2 Committee as follows—
Background
1. Under Standing Orders, Rule 9.6, the lead committee in relation to a Bill must consider and
report on the Bill's Financial Memorandum at Stage 1. In doing so, it is obliged to take account
of any views submitted to it by the Finance Committee.
2. This report sets out the views of the Finance Committee in relation to the Financial
Memorandum published to accompany the Vulnerable Witnesses (Scotland) Bill, for which the
Justice 2 Committee has been designated by the Parliamentary Bureau as the lead committee
at Stage 1.
Introduction
3. At its meeting on 9 September 2003, the Finance Committee took evidence on the Financial
Memorandum from—
Ed Morrison, Director of Finance;
and Jackie Robeson, Head of Practice, Scottish Children’s Reporter Administration;
John Ewing, Chief Executive;
and Cliff Binning, Head of Operational Policy and Planning, Scottish Court Service;
Philip Shearer, Solicitor (Technical), Scottish Legal Aid Board.
4. At a separate session on the 16 September, the Committee took evidence on from the
following Scottish Executive officials—
Barbara Brown, Head of Civil Justice and Evidence Branch;
Lesley Napier, Head of Bill Team;
and Merlin Kemp, member of Bill Team, Scottish Executive.
Lindsey Anderson, Principle Depute, Policy Group
and Stephen Woodhouse, Finance, Crown Office.
5. In addition to the oral evidence taken at these meetings, we received written evidence from the
Scottish Legal Aid Board (via the Justice 2 Committee) and from the Scottish Court Service.
The submission from the Scottish Court Service is reproduced at Annexe A and we would like
to express our gratitude to all who took time to provide us with evidence in relation to this
Financial Memorandum.
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Financial Memorandum
6. The Financial Memorandum published to accompany the Bill sets out the cost of its
implementation as well as any annual recurring costs. It acknowledges that, as well as the
Scottish Executive, there will be costs on the Crown Office and Procurator Fiscals Office, the
Scottish Court Service and judicial salaries, Scottish Legal Aid Board, the Scottish Children’s
Reporters Administration and local authorities.
7. The Memorandum contains tables summarising the annual running costs and the one–off
costs, giving an overall cost of £5.15m. The Memorandum also provides some detail on the
margins of uncertainty in reaching this figure and suggests that the Executive has, in its
calculations, erred on the side of more expense. The majority of the costs are arrived at by
estimating, albeit in an educated way, factors such as numbers of eligible witnesses and take
up of special measures.
8. The Committee agrees that the Financial Memorandum for the Vulnerable Witnesses
(Scotland) Bill complies with standing orders and welcomed the level of detail given in the
Financial Memorandum in relation to the estimated number of cases and estimates of costs.
Summary of Evidence
9. During its oral evidence session, the Committee heard a number of concerns which it raised
with the Scottish Executive. These concerns are outlined below.
Scottish Children’s Reporters Administration (SCRP)
10. The SCRP welcomed the Bill, especially the extension of provisions to adult vulnerable
witnesses. It is this additional protection which has contributed significantly the estimate of
£200,000 for implementing the Bill for the SCRP.
11. The SCRP is confident that the £200,000 represents the best estimate of the additional costing
of the Bill.
12. The figure of 200 hearings on special measures is the SCRP’s best estimate based on
historical data. The SCRP recognised that there will necessarily be some unreliability in the
figures, given that the Bill potentially introduces a change in culture in the courts. The SCRP
believes that as the implementation is phased there will be clarity about the special measures
46
that are available .
13. The SCRP noted that there was a risk that additional costs (not detailed in the Financial
Memorandum) could arise during children’s referral proceedings when parents and children
who have legal aid make use of the vulnerable witness provisions.
Scottish Court Service (SCS)
14. The Scottish Court Service had been in discussions with the Justice Department of the Scottish
Executive during preparation for the Financial Memorandum of this Bill and is broadly content
with the financial assessments made in it.
15. In relation to additional CCTV provision, the SCS are content that the upgrade of a further 10
courts will enable them to handle 80% of all court business. In addition they have access to
mobile CCTV facilities which will enable them to offer CCTV in other perhaps more remote
areas. The SCS does, however recognise that there may be occasions when court cases are
moved to other courts in order to access CCTV facilities, 47 and that there may be some costs
associated with this which are not highlighted in the Financial Memorandum.
16. The SCS is confident that the figure of 9,000 notices and applications a year for special
measures is based on reasonably reliable information for the High Court and solemn business
46
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in the sheriff courts. However they noted that the extrapolation with regard to summary
business is not as robust (although the estimate provided is at the maximum end). 48
17. Likewise the SCS is confident that the costing estimates in the Financial Memorandum are
robust and believe that although some costs could be higher if, for example, an advocate is
used to take evidence on commission, in reality the costs will be lower as sheriffs may take on
this work. The SCS did however note that the costing estimates were one of the unknown
variables of this Bill, although they had no basis on which to challenge this estimate 49.
18. In evidence to the Committee, the SCS stated that it is essential to allow the phased
introduction of the Bill as this will enable the SCS to gain better information about the take up
of the provisions before moving to each subsequent phase of the implementation. This is
significant given the questions over data reliability in relation to summary cases.
Scottish Legal Aid Board (SLAB)
19. The Scottish Legal Aid Board raised several concerns in relation to the financial implications of
this Bill. It noted that whilst it had contributed to the original consultation Vital Voices: Helping
Vulnerable Witnesses Give they had not been directly consulted on the Financial Memorandum
to the Bill.
20. The SLAB had specific concerns regarding the methodology employed to calculate the number
of potential cases in civil and criminal proceedings who may use vulnerable witness provisions.
In evidence to the Committee, it stated that it was not clear from the Financial Memorandum
whether the figures on potential uptake of the Bill’s provisions included defence witnesses, as
opposed to just witnesses for the Crown. In addition, the SLAB was not clear how the figures in
the Financial Memorandum relate to civil proceedings 50.
21. In both these circumstances the SLAB expressed concern that no estimated costings on the
SLAB fund were given in the Financial Memorandum.
22. In relation to the fixed fees currently paid to solicitors, the SLAB noted that there may be a
need to revisit the fixed fee level in response to the pressure to increase the level of core fixed
notices or prescribe a separate block fee for all work in connection with a Child Witness
Notice 51.
23. The SLAB questioned some of the costs ascribed to some of the functions carried out during
cases given that the costs of staff carrying out work such as commissions can vary.
24. The SLAB also expressed some concern that the Financial Memorandum allocates no funding
to cover the costs of defence witnesses and supporters. The SLAB indicated that they could
perceive that defence witnesses may seek vulnerable witness protection and it was unclear
from where these costs would be recovered.
25. Finally the SLAB noted that the Financial Memorandum had assumed that in civil cases the
costs of vulnerable witness protection would be recovered through damages awarded as part
of the case. The SLAB questioned this assumption given that vulnerable witness protection
would be more usually utilised in family cases where it was unlikely that damages would be
sought.
Scottish Executive
26. The Scottish Executive reported to the Committee that it had carried out a range of
consultations in relation to the Financial Memorandum. These included direct consultation with
the Scottish Court Service, the Crown Office and the Scottish Executive’s Justice Department
which works with Police and Legal Aid. It had also carried out a series of meetings with other
48
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bodies such as Scottish Women’s Aid where the impact of the Bill was more generally
discussed 52.
27. The Scottish Executive acknowledged that whilst they had not directly consulted with the
SLAB, there was still a lot of work to be undertaken in implementing the Bill where they would
work with SLAB.
28. In relation to the methodology used to estimate the number of cases, the Scottish Executive
recognised that the figures were estimates, although in the case of High Court cases and
Sheriff Court Solemn cases these estimates were based on some existing data collection such
as the witness service database. In relation to summary cases where there is less data
available the Scottish Executive believes that it has erred on the side of caution in estimating
the number of cases which may occur, i.e. it has opted for the highest estimates.
29. Both the Scottish Executive and the Court Service noted that the phased implementation of the
Bill was essential in that it would highlight any areas where case numbers had been
inaccurately predicted especially in relation to summary cases.
30. The Executive acknowledges that some costs may be higher than the estimates used, e.g.
£500 for commissions but believes that these are reasonable average costs.
31. Both the Scottish Executive and the Crown Office were content with the overall costings
provided in the Financial Memorandum but stressed that the phased implementation of the Bill
was essential as it allowed for additional funding to be secured from future spending reviews
should the costs prove to be higher than provided for by the current Financial Memorandum 53.
32. The Bill has a range of implications for the workloads of solicitors and advocates. The
Executive acknowledged that whilst some of the new procedures may involve additional work,
other changes would be more in line with modernising practice and should not therefore attract
additional funding. The Executive did not consider that the fixed payments for solicitors should
be reviewed at this stage. They did however acknowledge that this was something that could
be considered in the future as part of a review of fixed payments. In addition the Scottish
Executive stated that whilst they had considered a separate block fee for Child Witness
Notices, they had rejected this concept as it was important that dealing sensitively with
vulnerable witnesses should be considered part of the mainstream work of the legal profession
and police 54.
33. The Scottish Executive confirmed that there are no costs attached to supporters who are
currently available in the court system. Such supporters are not paid but where they are
involved in taking a witness to court may claim back expenses. The Scottish Executive argued
that the specific inclusion of the role of supporters in the bill would not therefore require any
additional funding. The Executive does, however, intend to bring forward guidance on the role
of supporters. The Scottish Executive also argued that as supporters do not normally attract
any payments this would militate against professional supporters being used (e.g.
Psychologists).
34. In relation to CCTV provision, the Scottish Executive and the Court Service are content that the
initial 19 courts to be equipped with CCTV will be satisfactory to enable good provision across
Scotland. There are no specific plans for the Scottish Executive to allocate further funding to
address those remaining courts without CCTV provision. However, the Executive indicated that
it would expect the Scottish Court Service to continue to improve the technology infrastructure
across its estate as has been the practice to date.
35. Finally, in closing, the Scottish Executive and the Court Service stated that they believed that
the additional funding provided in the Financial Memorandum accurately reflected the balance
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between the acknowledged additional cost of the implementing the bill and those that would be
absorbed through a cultural change in the justice system.
Recommendations and Conclusions
36. The Committee welcomed the detailed nature of the Financial Memorandum which enabled the
Committee to undertake its scrutiny role in a satisfactory way.
37. The Committee concluded that whilst case figures and costings given in the Financial
Memorandum were estimates, where sufficient data was available, the Executive had been
cautious in their financial provision.
38. The Committee would recommend however that the Justice 2 Committee explore with the
Minister the mechanisms available to the Scottish Executive to monitor the numbers and costs
of cases utilising vulnerable witness protection during the phased implementation of the Bill.
This would ensure that any potential shortfalls in funding could be identified as soon as
possible.
39. The Committee would also recommend that there is continued dialogue between the Scottish
Executive and the Scottish Legal Aid Board to ensure that the balance between modernising
practice and appropriate remuneration is maintained.
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ANNEX A – WRITTEN EVIDENCE
SUBMISSION FROM SCOTTISH COURT SERVICE
VULNERABLE WITNESSES (SCOTLAND) BILL - FINANCIAL MEMORANDUM
During the evidence session before the Finance Committee on 9 September, the Convenor invited
the Scottish Court Service to read the written submission made by the Scottish Legal Aid Board on
the above Bill and offer comments upon it if we wished.
I have now read the submission made by SLAB. The extent to which the cost to Legal Aid has
been addressed within the Financial Memorandum is a matter for the Scottish Executive Justice
Department. However, I would offer the following observations which may assist the Committee in
setting the SLAB concerns in context.
I understand that the detailed procedural arrangements to give effect to the Bill’s provision will be
set out in subordinate legislation and rules of court. It is to be hoped that these will provide for
arguments relating to the use of special measures to take place during one of the existing
procedural hearings which apply in most criminal or civil cases, such as the intermediate diet in
summary criminal cases. The proposed introduction of mandatory preliminary hearings in the High
Court will also provide an opportunity for these matters to be addressed without the need for an
additional hearing for this purpose. Since the Legal Aid Board already funds the appearance of
defence agents at such hearings, this should help reduce any incremental cost of implementing the
provisions in the Bill.
The Committee were concerned about the overall estimate of the number of applications,
particularly in summary cases which I suggested might vary by up to 1,000 from the total quoted. It
might be help the Committee to set this in context if I point out that in recent years the sheriff courts
have dealt with around 100,000 summary criminal complaints each year. Thus a variation of 1,000
applications in summary cases represents only 1% of the total cases coming to the courts and well
within the level of fluctuations seen year on year.
The figures used in the Financial Memorandum can only be an estimate at this stage since the
eventual impact of the legislation will be influenced by a range of unquantifiable factors, including
future decisions by the courts on the acceptability of the use of special measures in individual
cases.

JOHN EWING
CHIEF EXECUTIVE
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ANNEX B – REPORT FROM SUBORDINATE LEGISLATION COMMITTEE
Report of the Subordinate Legislation Committee
On Delegated Powers Provisions
Stage 1
Committee remit
1. Under the terms of its remit, the Committee considers and reports on proposed powers to make
subordinate legislation in particular Bills or other proposed legislation and on whether any proposed
delegated powers in particular Bills or other legislation should be expressed as a power to make
subordinate legislation.
2. The term “subordinate legislation” carries the same definition in the Standing Orders as in the
Interpretation Act 1978. Section 21(1) of that Act defines subordinate legislation as meaning “Orders
in Council, orders, rules, regulations, schemes, warrants, bye-laws and other instruments made or to
be made under any Act”. “Act” for this purpose includes an Act of the Scottish Parliament. The
Committee therefore considers not only powers to make statutory instruments as such contained in a
Bill but also all other proposed provisions conferring delegated powers of a legislative nature.
Background
3. The Bill, introduced on 23rd June 2003, was referred to the Committee under Rule 9.6.2 for
consideration of the provisions that confer power to make subordinate legislation. The Bill contains
eight such powers. The Executive has produced the customary Memorandum to assist the
Committee detailing each such power with the reasons why it considers that the power is necessary.
The Memorandum is reproduced at Appendix 1.
The Bill’s provisions
4. The policy background to the Bill and an outline of the Bill’s provisions are set out in the
Explanatory Notes and Policy Memorandum that accompanied the Bill on introduction and is
summarised in the Memorandum to the Committee. The Bill is intended to improve the treatment of
vulnerable and intimidated witnesses by changes to the law of evidence and court procedure.
5. The Memorandum explains that the Bill deals with both criminal and civil proceedings. On the civil
side (Part 2 of the Bill) its scope is confined to matters of evidence, in particular, protecting witnesses
and enabling them better to give their evidence. On the criminal side (Part 1 of the Bill), the scope of
the Bill is slightly wider but it is still largely confined to issues of evidence and witnesses in particular.
Part 3 of the Bill abolishes the competence test for all witnesses and also deals with commencement
of the Bill and other miscellaneous matters.
Delegated Powers
Rules of Court
6. Many of the new delegated powers consist of powers conferred on the courts to make rules in
connection with matters ancillary to the new procedures introduced by the Bill. The relevant sections
of the Bill are, in relation to criminal proceedings, section 1(1), which inserts sections 271A (3) (b),
271C (3) (b) (ii) and 271H (3) into the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”) and, in
relation to civil proceedings, section 10.
7. The matters to be dealt with by Rules of Court are all technical matters of detail relating to court
procedure that it seems to the Committee to be entirely proper to leave to the Court itself to determine.
The appropriate Acts of Adjournal or Acts of Sederunt will be statutory instruments but will not, as is
usual, be subject to any Parliamentary procedure. The Committee therefore approves the following
powers without further comment: inserted sections 271A(3)(b), 271C(3)(b)ii, 271H(3), sections 10 and
13(1)(e).
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Part 1: Criminal proceedings
Section 271H (1) (f) of the 1995 Act (inserted by section 1(1) of the Bill)
The special measures (criminal proceedings)
Background
8. Section 271H defines the “special measures” that can be used under the new provisions for taking
the evidence of a vulnerable witness in criminal proceedings. They include the use of a live television
link and the use of a screen to conceal the witness.
9. In addition to the specified measures, section 271H(1)(f) confers on the Scottish Ministers power
to add other measures by order made by way of statutory instrument subject to affirmative procedure.
The Executive explains that this is designed to allow the range of special measures to be kept up to
date with developments, for example, with advances in technology. The Executive does not consider
that it would be appropriate for parliamentary time to be taken up by requiring any variation of the
proposed special measures to be effected by way of primary legislation. Any additional special
measures may however have financial implications and affirmative procedure is considered
appropriate.
Report
10. It seems clear that in such a sensitive area with implications for the rights of both witnesses and
accused that the special measures that may be used to take evidence from vulnerable witnesses
should require full consideration and approval by the Parliament as the Executive has provided in this
Bill.
11. It is equally plain that, as the Executive states, technology is always changing and it may well be
appropriate to authorise additional procedures in the future.
12. The question for the Committee was whether the use of primary legislation for this purpose would
be unduly burdensome and therefore that powers should be conferred on Scottish Ministers to add to
the list in the Bill by means of statutory instrument. The Committee observed that no power is
conferred on the Scottish Ministers to amend the list of measures presently in the Bill by removing or
altering an item. The delegated powers can be used only to add new measures to the list and to
amend or remove such additions.
13. After consideration, the Committee agreed that it is content with the proposed delegation of power
and the subject matter is of sufficient importance for instruments made under it to merit affirmative
procedure as proposed. The Committee therefore reports that view to the lead committee.
Section 271N (1)

Application of sections 271 to 271M of this Act to proceedings in the district
court

Background
14. Section 271N(1) confers power on the Scottish Ministers to extend by order made by statutory
instrument the special measures provisions in sections 271 to 271M to proceedings in the district
court.
15. The Executive explained that it is highly likely that those sections would have to be modified for
the purposes of their application to district court cases. The application of the provisions to district
court cases is also likely to require further consequential amendments and transitional and other
ancillary provision. Paragraphs (a) and (c) of subsection (3) enable such provision to be made.
Paragraph (b) of that subsection enables the provisions to be applied differently for different types of
court or cases.
16. Again, as justification for proceeding by way of subordinate rather than by primary legislation, the
Executive claimed that it would not seem appropriate for Parliamentary time to be taken up by
requiring this to be effected by way of primary legislation but, as it would have financial and procedural
implications, it should be subject to affirmative rather than negative procedure.
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Comment
17. It was not entirely clear to the Committee why the Bill proceeds by introducing the new procedures
into the High Court and sheriff court by way of primary legislation yet subordinate legislation is
deemed sufficient in the case of the district court. There was nothing in the accompanying documents
that threw light on the matter. It seemed to the Committee that if the proposals are considered
sufficiently important for primary legislation in the case of the higher courts then there might be a case
for similar considerations to apply also in the case of the district court.
18. In addition, leaving the matter to subordinate legislation means that the introduction of the scheme
in the district courts is left entirely to the discretion of Ministers. A power can be exercised form time
to time and there is no obligation on Ministers to make an instrument unless they wish. It was not
clear whether the power was included because Ministers are unsure as to whether the scheme should
be extended to the district courts or because they have not had time before introduction of the Bill to
work out the detail of the necessary adaptations of the legislation relating to the district court. The
Committee therefore asked the Executive for further explanation.
19. It also appeared to the Committee that the proposed power to modify new sections 271 to 271M is
unfettered relative to the powers the Executive proposes to take under the sections that apply to the
High Court and sheriff court in this regard. Given the nature of the provisions and the implications for
the rights of those affected, the Committee asked the Executive to clarify how it proposes to exercise
the power.
20. On a lesser, drafting point, the Committee noted that the power to apply the specified provisions
of the Bill in 271N extends to section 271H (1) (f). It was not clear technically how the two new
sections interact. The Committee asked if, for instance, it would be considered necessary to cite both
powers as enabling powers if it was intended to extend the list of measures available in the district
court or would section 271N provide sufficient vires for the purpose. As the exercise of each power
would require affirmative resolution procedure, the Committee did not see any procedural difficulties in
this respect but indicated that nevertheless the Executive’s views on the point would be welcome.
21. Lastly on this section, the Committee noted that subsection (2)(b) permits a statutory instrument
under the section to make different provision “for different district courts or descriptions of district
courts or different proceedings or types of proceedings.” The Committee asked for explanation of this
provision.
22. Whilst the Committee could see that there may be reasons to differentiate between different
proceedings or perhaps types of proceedings and between different types of district court it seemed
less obvious why the special measures should vary according to the location of the court where a
case is tried. Given the importance of the subject matter, the Committee was concerned as to
whether the correct balance has been struck between primary and subordinate legislation. The
Committee had some concerns about the delegation of such powers to Ministers even though their
exercise will be subject to affirmative procedure.
Answer 1
23. The Executive’s response is reproduced at Appendix 2. The Executive explains that the current
regime of special measures for vulnerable witnesses under section 271 of the Criminal Procedure
(Scotland) Act 1995 does not cover district courts. When drafting the Bill, the Executive considered
whether the district court should be included under the new procedures from the outset but decided
against firstly, because it is not aware that there was a significant need for special measures in these
courts and, secondly, because it seems to the Executive that the future of district courts is unclear
pending the outcome of Sheriff Principal McInnes’s independent review of summary justice. This
review may propose radical changes to the way the district courts operate.
24. In light of these points the Executive considered it appropriate to continue to exclude the district
courts for the time being, but to seek a power to extend the legislation to these courts in the future,
should this appear appropriate following the completion of the Summary Justice Review.
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25. Primary legislation is not considered necessary, as the legal framework would have already been
approved by the Scottish Parliament. There would, however, be cost and practical implications and
possibly some modifications of the provisions to suit the circumstances of district courts and
accordingly affirmative procedure was deemed appropriate in order to ensure parliamentary scrutiny.
26. The power to modify the provisions in their application to the district courts would be construed
narrowly within the purposes of the legislation. The Executive, in exercising the power, would ensure
that any modifications proposed were the minimum necessary to ensure the effective operation of the
special measures regime in the district court context.
27. As regards the interaction of section 271N with section 271H(1)(f), the Executive’s view is that
section 271N does not of itself provide sufficient vires to create new types of special measures for the
district courts alone. Any additional special measures for the district court would be dependent on an
order for the new special measure having been made under section 271H(1)(f) for the other courts.
The powers in section 271N are secondary to this provision being applied.
28. The provision in the new section 271N(2)(b) is intended to permit phased implementation in the
event that the provisions are extended to the district courts, should that be necessary. It is likely that it
would be easier and quicker to equip court premises and train justices in some district courts than in
others. It may, therefore, be appropriate not to extend the provisions of the Bill to all district courts at
the same time. A power to differentiate between different district courts would permit this. It should be
noted, however, that if the provisions were to be extended to district courts the intention would be for
them all to be covered as quickly as practicable.
Report 1
29. The Committee noted the additional information supplied by the Executive and agreed to refer the
matter to the lead committee and the Parliament for their consideration.
30. The Committee is prepared to accept the use of delegated powers in the way the Executive
proposes noting that the affirmative procedure chosen is particularly appropriate in this
instance as it will allow the Parliament and lead committee an opportunity to consider carefully
how any extension of the provisions to district courts is applied.
31. The Committee also suggests that the Executive consider again the interaction of section
271N with section 271H(1)(f) to clarify the operation of the enabling powers.
Part 2: Civil proceedings
Section 13 (1) (e)

The special measures

Background
32. This section confers power on the Scottish Ministers to add to the special measures that the court
may authorise in civil proceedings by order made by way of statutory instrument. This power is the
same as the power in 271H (1) (f) which covers criminal proceedings and the reasons for
parliamentary procedure are the same.
Report
33. The Committee referred a question to the Executive on this provision in error. The Committee
approves the power and affirmative procedure chosen as appropriate.
Part 3: Miscellaneous and General
Section 20

Commencement and short title

Background
34. The section empowers the Scottish Ministers to bring the provisions of the Bill into force by order
made by statutory instrument.
Section 20(3) allows any such commencement order to include
transitional and saving provisions. This is necessary in order to enable the phased implementation of
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the provisions of the Bill. As is standard practice, commencement orders under section 20 are not
subject to any procedure before the Parliament.
Question 2
35. Whilst this is a commencement provision in common form, the Committee noticed that subsection
(2)(a) allows for provision to be made for the Bill to come into force in different courts (as well as
different descriptions of court) on different days. This provision seems to raise similar concerns as
section 271N above. The Committee was uncertain about the justification for a difference in the
treatment of vulnerable witnesses on what would amount to no more grounds than the geographical
location of the court where the proceedings are to take place. The Committee asked for further
explanation.
Answer 2
36. Subsection 20(2)(a) is intended to allow phased implementation of the legislation. It will be
necessary to phase implementation to take account of the availability of necessary facilities and
equipment and to allow for piloting of new methods and rolling out of training within the agencies
involved, such as the Police and Crown Office. Phased implementation will also enable monitoring of
how the provisions are working in practice to ensure that they are rolled out as effectively as possible.
This power will allow the provisions to be implemented at different times in the High Court and Sheriff
Courts and in some geographical locations before others, should that be appropriate.
Report 3
37. Whilst implementation of primary legislation is a matter of policy for the Executive, it seems to
the Committee that there may be a case for saying that a simple power of commencement is here
carrying too great a burden. Whilst commencement orders are made as statutory instruments, they
are not subject to any Parliamentary procedure. However, staged implementation might be a matter
that the Parliament would wish to debate.
38. There are, therefore, arguments that, particularly if the power is to be used to test out procedures
rather than simply allow the necessary practical arrangements to be put in place, then perhaps this
should be achieved in another way that allows a degree of Parliamentary control. This is what is
provided for in the application of the proposed measures above for the district courts.
39. The Committee therefore draws the attention of the lead committee and the Parliament to
these points for their consideration.
40. There are no further delegated powers provisions in the Bill of concern to the Committee.
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Appendix 1

MEMORANDUM TO THE SUBORDINATE LEGISLATION COMMITTEE BY THE SCOTTISH
EXECUTIVE

VULNERABLE WITNESSES (SCOTLAND) BILL
Provisions Conferring Power to Make Subordinate Legislation

Purpose
This Memorandum has been prepared by the Scottish Executive to assist the Subordinate Legislation
Committee in its consideration, in accordance with Rule 9.6.2, of the provisions in the Vulnerable
Witnesses (Scotland) Bill which confer power to make subordinate legislation. It describes the
purpose of each such provision and explains the reasons why these matters have been left to
subordinate legislation rather than included in the Bill.
Background to the Bill
The Bill is intended to improve the way witnesses are treated by the justice system. This Bill is part of
the Executive’s programme of work on the law of evidence which started in November 1998 when the
Scottish Office issued a Consultation Document entitled Towards a Just Conclusion on vulnerable and
intimidated witnesses in criminal and civil cases. An Action Plan was then published in June 2002,
which made commitments regarding both the cross-examination of witnesses in sexual offence cases
and in relation to vulnerable witnesses more generally. The first commitment was fulfilled by the
Sexual Offences (Procedure & Evidence) (Scotland) Act 2002. This Bill will fulfil the second
commitment.
The Executive has undertaken a recent consultation regarding vulnerable witnesses. This Bill follows
through on the commitment in paragraph 2.12 of the Action Plan to improve the treatment of
vulnerable and intimidated witnesses by changes to the law of evidence and court procedure. The
“Vital Voices: helping vulnerable witnesses give evidence” consultation document was published on
st
1 May 2002. This document invited comments on further changes to the law of evidence and 700
copies were distributed to a wide range of stakeholders. 76 responses were received and the Scottish
Executive published the report on the analysis of the responses on 20th December 2002. This
document was followed by the publication of the “Vital Voices” policy statement on 27th February
2003.
Outline and Scope of The Bill
The Bill deals with both criminal and civil proceedings. On the civil side its scope is confined to
matters of evidence, in particular, protecting witnesses and enabling them better to give their
evidence. On the criminal side, the scope of the Bill is slightly wider but it is still largely confined to
issues of evidence and witnesses in particular.
The Bill is in three parts:
Part 1 (Criminal Proceedings) deals with evidential and procedural matters for vulnerable witnesses
giving evidence in criminal proceedings. The Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”)
will be amended to define the categories of vulnerable witness and the special measures available.
This part also provides for evidence of previous identifications and expert evidence regarding the
subsequent behaviour of complainers to be admitted by the court in certain cases. A discretionary
power is also introduced to prohibit the accused from personally conducting his own defence in cases
involving vulnerable witnesses.
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Part 2 (Civil Proceedings) deals with evidential and procedural matters for vulnerable witnesses in
civil proceedings. The Bill also restricts the extent to which evidence can be led regarding the
character and sexual history of a witness in referrals from the children’s hearing system.
Part 3 (Miscellaneous and General) abolishes the competence test for all witnesses and also deals
with commencement of the Bill and other miscellaneous matters.
DELEGATED POWERS
Part 1 Criminal Proceedings
Section 1(1) (references to sections in this part are to sections inserted into the 1995 Act)
Section 271A(3)(b)

Child Witnesses

Power conferred on:
The High Court of Justiciary
Power exercisable by: Act of Adjournal
Parliamentary procedure:
None required
Section 271A makes provision for a notice specifying the type of special measure(s) to be used by a
child witness to be lodged with the court and intimated to other parties in the proceedings. Section
271A(3)(a) specifies that the notice must contain or be accompanied by a summary of any views by
the child witness and his/her parent. Section 271A(3)(b) allows for an Act of Adjournal to prescribe
any other information which must be included in or accompany the notice.
As this power relates to the technical content of court documents, it is appropriate for it to be
exercised by Act of Adjournal. The general provisions regarding Acts of Adjournal are to be found in
section 305 of the 1995 Act – such instruments are not subject to any procedure before the
Parliament.
Section 271C(3)(b)(ii) Vulnerable witnesses other than child witnesses
Power conferred on:
The High Court of Justiciary
Power exercisable by: Act of Adjournal
Parliamentary procedure:
None required
Section 271C makes provision for an application specifying the type of special measure(s) to be used
by an adult vulnerable witness to be lodged with the court and intimated to other parties in the
proceedings. Section 271C(3)(b)(i) specifies that the application must contain or be accompanied by a
summary of the views of the adult vulnerable witness. Section 271C(3)(b)(ii) allows for an Act of
Adjournal to prescribe any other information which must be included in or accompany the application.
As this power relates to the technical content of court documents, it is appropriate for it to be
exercised by Act of Adjournal. The general provisions regarding Acts of Adjournal are to be found in
section 305 of the 1995 Act – such instruments are not subject to any procedure before the
Parliament.
Section 271H(1)(f)

The special measures

Power conferred on:
The Scottish Ministers
Power exercisable by: Order made by statutory instrument
Parliamentary procedure:
Affirmative resolution of the Scottish Parliament
Section 271H(1)(f) confers on the Scottish Ministers power to add to the special measures that the
court may authorise in criminal proceedings by order made by way of statutory instrument. This is
designed to allow the range of special measures to be kept up to date with developments, for example
with advancements in the field of technology. It would not seem appropriate for parliamentary time to
be taken up by requiring any variation of the proposed special measures to be effected by way of
primary legislation. Any additional special measures may however have financial implications and
affirmative procedure is considered appropriate.
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Section 271H(3)

The special measures

Power conferred on:
The High Court of Justiciary
Power exercisable by: Act of Adjournal
Parliamentary procedure:
None required
Sections 271I to 271M govern the use of special measures. Rules of court will be made by Act of
Adjournal governing the procedure for the use of special measures in the High Court and the sheriff
court, in so far as it is not already covered by these sections. For example, an Act of Adjournal could
specify the procedural arrangements for evidence on commission. As this power relates to the finer
details of court procedure it is appropriate for it to be exercised by Act of Adjournal.
Section 271N(1)
district court

Application of sections 271 to 271M of this Act to proceedings in the

Power conferred on:
The Scottish Ministers
Power exercisable by: Order made by statutory instrument
Parliamentary procedure:
Affirmative resolution of the Scottish Parliament
Under section 271N(1), the Scottish Ministers may by order made by statutory instrument extend
special measures provisions in sections 271 to 271M to proceedings in the district court. It is highly
likely that those sections would have to be modified for the purposes of their application to district
court cases. The application of the provisions to district court cases is also likely to require further
consequential amendments and transitional and other ancillary provision. Paragraphs (a) and (c) of
subsection (3) enable such provision to be made. Paragraph (b) of that subsection enables the
provisions to be applied differently for different types of court or cases. It would not seem appropriate
for Parliamentary time to be taken up by requiring this to be effected by way of primary legislation, but
it would have financial and procedural implications, and so should be subject to affirmative rather than
negative procedure.
Part 2 (Civil Proceedings)
Section 10

Procedure in connection with orders under sections 8 and 9

Power conferred on:
The Court of Session
Power exercisable by: Act of Sederunt
Parliamentary procedure:
None required
Under section 10 rules of court will be made by Act of Sederunt governing the procedure for the use
of special measures in civil procedure in the Court of Session and the sheriff court. It allows for this by
amending section 5 of the Court of Session Act 1988 and section 32 of the Sheriff Courts (Scotland)
Act 1971, which already allow for civil procedure to be governed by Act of Sederunt.
Section 13 (1)(e)

The special measures

Power conferred on:
The Scottish Ministers
Power exercisable by: Order made by statutory instrument
Parliamentary procedure:
Affirmative resolution of the Scottish Parliament
Section 13(1)(e) confers on the Scottish Ministers power to add to the special measures that the court
may authorise in civil proceedings by order made by way of statutory instrument. This power is the
same as the power in 271H(1)(f) which covers criminal proceedings and the reasons for parliamentary
procedure are the same.
Part 3 (Miscellaneous and General)
Section 20
Power conferred on:
Power exercisable by:
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Parliamentary procedure:

None

This section empowers the Scottish Ministers to bring the provisions of the Bill into force by order
made by statutory instrument.
Section 20(3) allows any such commencement order to include
transitional and saving provisions. This is necessary in order to enable the phased implementation of
the provisions of the Bill. As is standard practice, commencement orders under section 20 are not
subject to any procedure before the Parliament.
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Appendix 2

VULNERABLE WITNESSES (SCOTLAND) BILL
On 9th September 2003, the Committee wrote in the following terms:
“The Subordinate Legislation Committee today considered the above Bill and requests an
explanation of the matters raised below.
Section 271N(1)
court

Application of sections 271 to 271M of this Act to proceedings in the district

It is not clear to the Committee why the Bill introduces the new procedures for vulnerable witnesses
into the High Court and sheriff court by way of primary legislation but subordinate legislation is
evidently considered sufficient in the case of the district court. The Committee cannot find an
explanation for this approach in the accompanying documents to the Bill and asks the Executive to
explain the reasons for proposing to take subordinate powers to introduce the new procedures in
the district court.
Also, it appears to the Committee that, without taking issue with the power in principle, the
proposed power to modify new sections 271 to 271M, is unfettered relative to the powers the
Executive proposes to take under the sections that apply to the High Court and sheriff court in this
regard. Given the nature of the provisions and the implications for the rights of those affected, the
Committee asks the Executive to clarify how it proposes to exercise the power.
On a lesser, drafting point, the Committee notes that the power to apply the specified provisions of
the Bill extends to section 271H (1) (f). It is not clear technically how the two new sections
interact. The Committee asks if it would it be considered necessary to cite both powers as
enabling powers if it was intended to extend the list of measures available in the district court or
would section 271N provide sufficient vires for the purpose? It seems to the Committee that, as
the exercise of each power would require affirmative resolution procedure, there may be no
problems in practice but would nevertheless be grateful for a view.
Lastly on this section, the Committee notes that subsection (2)(b) permits a statutory instrument
under the section to make different provision “for different district courts or descriptions of district
courts or different proceedings or types of proceedings.” The Committee would be grateful for
explanation of this provision.
Whilst the Committee can see that there may be reasons to differentiate between different
proceedings or perhaps types of proceedings and between different types of district court it seems
less obvious why the special measures should vary according to the location of the court where a
case is tried. Given the importance of the subject matter, the Committee is concerned as to
whether the correct balance has been struck between primary and subordinate legislation. The
Committee has concerns about the delegation of such powers to Ministers even though their
exercise will be subject to affirmative procedure.
Part 2: Civil Proceedings
Section 13(1)(e)

the special measures

The Committee observes that the power is equivalent to that in section 271H(1)(f) covering criminal
proceedings and considers that the same issues arise. The Committee therefore asks the
Executive to address those questions also in relation to this provision.
Part 3:
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Section 20

Commencement and short title

Whilst this is a common form of commencement provision, the Committee notes subsection
20(2)(a) which allows for provision to be made for the Bill to come into force in different courts (and
descriptions of court) on different days.
This provision seems to the Committee to raise similar concerns as section 271N. It is not entirely
clear to the Committee that, in the particular circumstances of the Bill, this is an appropriate use of
a commencement power that will not be subject to any Parliamentary procedure. The committee
asks for further explanation of the provision.”
The Executive responds as follows:
Section 271N(1)
the district court.

Application of sections 271 to 271M of this Act to proceedings in

The current regime of special measures for vulnerable witnesses under section 271 of the Criminal
Procedure (Scotland) Act 1995 does not cover District Courts. When drafting the Bill, the Executive
considered whether the District Court should be included under the new procedures from the outset
but decided against this for 2 reasons:
we were not aware that there was a significant need for special measures in these
courts and
the future of District Courts is unclear pending the outcome of Sheriff Principal
McInnes’s independent review of summary justice. This review may propose radical
changes to the way the District Courts operate.
In light of these points we considered it appropriate to continue to exclude the District Courts for the
time being, but to seek a power to extend the legislation to these courts in the future, should this
appear appropriate following the completion of the Summary Justice Review. Primary legislation is
not thought to be necessary, as the legal framework would have already been approved by the
Scottish Parliament. There would, however, be cost and practical implications and possibly some
modifications of the provisions to suit the circumstances of District Courts and accordingly
affirmative procedure was deemed appropriate in order to ensure parliamentary scrutiny.
The power to modify the provisions in their application to the District Courts would be construed
narrowly within the purposes of the legislation. The Executive, in exercising the power, would
ensure that any modifications proposed were the minimum necessary to ensure the effective
operation of the special measures regime in the District Court context.
As regards the interaction of section 271N with section 271H(1)(f), the Executive’s view is that
section 271N does not of itself provide sufficient vires to create new types of special measures for
the District Courts alone. Any additional special measures for the District Court would be
dependent on an order for the new special measure having been made under section 271H(1)(f)
for the other courts. The powers in section 271N are secondary to this provision being applied.
The provision in the new section 271N(2)(b) is intended to permit phased implementation in the
event that the provisions are extended to the District Courts, should that be necessary. It is likely
that it would be easier and quicker to equip court premises and train justices in some district courts
than in others. It may, therefore, be appropriate not to extend the provisions of the Bill to all District
Courts at the same time. A power to differentiate between different District Courts would permit
this. It should be noted, however, that if the provisions were to be extended to District Courts the
intention would be for them all to be covered as quickly as practicable.
Part 2: Civil Proceedings
Section 13(1)(e)

The special measures

We regret that we are not clear as to the questions the Committee wishes answered in relation to
this section. The section is, as the Committee identifies, the equivalent for civil proceedings to
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section 271H(1)(f) for criminal proceedings. The Committee has not questioned the existence of
the power to prescribe new types of special measure in relation to criminal proceedings but only
enquired as to the legal mechanics of its exercise in relation to District Courts. Since District Courts
do not deal with civil proceedings such questions do not arise in relation to section 13(1)(e).
Part 3: Miscellaneous and General
Section 20

Commencement and short title

Subsection 20(2)(a) is intended to allow phased implementation of the legislation. It will be
necessary to phase implementation to take account of the availability of necessary facilities and
equipment and to allow for piloting of new methods and rolling out of training within the agencies
involved, such as the Police and Crown Office. Phased implementation will also enable monitoring
of how the provisions are working in practice to ensure that they are rolled out as effectively as
possible. This power will allow the provisions to be implemented at different times in the High Court
and Sheriff Courts and in some geographical locations before others, should that be appropriate.

Justice Department
Scottish Executive
th
11 September 2003
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ANNEX C – EXTRACTS FROM MINUTES
JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
2nd Meeting, 2003 (Session 2)
Tuesday 24 June 2003
Present:
Jackie Baillie
Colin Fox
Mike Pringle
Karen Whitefield (Deputy Convener)

Scott Barrie
Miss Annabel Goldie (Convener)
Nicola Sturgeon

Vulnerable Witnesses (Scotland) Bill: The Committee considered and agreed its
approach to the Bill at Stage 1.


113

Justice 2 Committee, 4th Report 2003 – Annex C

JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
4th Meeting, 2003 (Session 2)
Tuesday 2 September 2003
Present:
Jackie Baillie
Colin Fox
Mike Pringle
Karen Whitefield (Deputy Convener)

Scott Barrie
Miss Annabel Goldie (Convener)
Nicola Sturgeon

Vulnerable Witnesses (Scotland) Bill: The Committee took oral evidence on the
general principles of the Bill at Stage 1 from—
Shona Barrie, Head of Victims, Witnesses and Vulnerable Accused Team, Crown
Office and Procurator Fiscal Service
David McKenna, Chief Executive and Barry Jackson, Policy Officer, Victim
Support Scotland
Peter Beaton, Head of Civil Justice & International Division, Barbara Brown, Head
of Civil Justice & Evidence Policy Branch, Lesley Napier, Vulnerable Witnesses
Bill Team Leader and Merlin Kemp, Vulnerable Witnesses Bill Team Member,
Scottish Executive.
Vulnerable Witnesses (Scotland) Bill: The Committee considered written
evidence received at Stage 1 and agreed to invite oral evidence from the Faculty
of Advocates, Justice for Children, the Law Society of Scotland, the Scottish
Association for Mental Health, the Scottish Child Law Centre, the Scottish Human
Rights Centre and Scottish Women’s Aid.
The Committee also agreed to appoint Jackie Baillie as a reporter with a remit of
gathering evidence from vulnerable witnesses.
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JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
5th Meeting, 2003 (Session 2)
Tuesday 16 September 2003
Present:
Jackie Baillie
Miss Annabel Goldie (Convener)
Nicola Sturgeon

Scott Barrie
Mike Pringle
Karen Whitefield (Deputy Convener)

Apologies were received from Colin Fox.
Vulnerable Witnesses (Scotland) Bill: The Committee took oral evidence on the
general principles of the Bill at Stage 1 from—
Mike Holmes, Director of Campaigns & Marketing and Nicola Smith, Solicitor,
ENABLE
Justice for Children: Margaret McKay, Chief Executive, Children 1st, Maggie
Mellon, Head of Public Policy, NCH Scotland and Anne Houston, Director,
ChildLine Scotland
Alison Cleland, Convenor, Scottish Child Law Centre
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JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
7th Meeting, 2003 (Session 2)
Tuesday 23 September 2003
Present:
Jackie Baillie
Colin Fox
Mike Pringle

Scott Barrie
Miss Annabel Goldie (Convener)
Karen Whitefield (Deputy Convener)

Apologies were received from Nicola Sturgeon.
Vulnerable Witnesses (Scotland) Bill: The Committee took oral evidence on the
general principles of the Bill at Stage 1 from—
Rosemarie McIlwhan, Director, Scottish Human Rights Centre
Anne Keenan, Deputy Director, Law Reform, Murray Macara, member of the
Criminal Law Committee and Hilary Patrick, member of the Mental Health and
Disability Committee, the Law Society of Scotland
Simon Di Rollo QC and Jamie Gilchrist, the Faculty of Advocates
Rowan Steele, National Co-coordinator and Heather Coady, National Children's
Rights, Scottish Women’s Aid.
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JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
8th Meeting, 2003 (Session 2)
Tuesday 30 September 2003
Present:
Jackie Baillie
Miss Annabel Goldie (Convener)
Maureen Macmillan
Karen Whitefield (Deputy Convener)

Colin Fox
Mike Pringle
Nicola Sturgeon

Vulnerable Witnesses (Scotland) Bill: The Committee took oral evidence on the
general principles of the Bill at Stage 1 from—
Hugh Henry, Deputy Minister for Justice, Barbara Brown, Head of Civil Justice &
Evidence Policy Branch and Lesley Napier, Vulnerable Witnesses Bill Team
Leader.
Vulnerable Witnesses (Scotland) Bill (in private): Jackie Baillie reported back
to the Committee on her recent interviews with vulnerable witnesses. The
Committee also reviewed the evidence received and considered its approach to its
stage 1 report.
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JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
12th Meeting, 2003 (Session 2)
Tuesday 28 October 2003
Present:
Jackie Baillie
Miss Annabel Goldie (Convener)
Nicola Sturgeon

Colin Fox
Maureen Macmillan
Karen Whitefield (Deputy Convener)

Apologies were received from Mike Pringle.
Items in private: The Committee agreed to take item 5 in private and to take any
discussion of the draft Stage 1 report on the Vulnerable Witnesses (Scotland) Bill
in private at any future meeting.
Vulnerable Witnesses (Scotland) Bill (in private): The Committee considered a
draft Stage 1 report.
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JUSTICE 2 COMMITTEE
EXTRACT FROM MINUTES
14th Meeting, 2003 (Session 2)
Tuesday 11 November 2003
Present:
Jackie Baillie
Miss Annabel Goldie (Convener)
Mike Pringle
Karen Whitefield (Deputy Convener)

Colin Fox
Maureen Macmillan
Nicola Sturgeon

Vulnerable Witnesses (Scotland) Bill (in private): The Committee agreed its
Stage 1 report.
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ANNEX D – ORAL EVIDENCE AND ASSOCIATED WRITTEN EVIDENCE
4th Meeting, 2003 (Session 2) 2 September 2003
Written Evidence
Victim Support Scotland
Oral Evidence
Crown Office and Procurator Fiscal Service
Victim Support Scotland
Scottish Executive
5th Meeting, 2003 (Session 2) 16 September 2003
Written Evidence
ENABLE
Justice for Children
Scottish Child Law Centre
Oral Evidence
ENABLE
Children 1st
ChildLine Scotland
Scottish Child Law Centre
7th Meeting, 2003 (Session 2) 23 September 2003
Written Evidence
The Faculty of Advocates
Oral Evidence
Scottish Human Rights Centre
Law Society of Scotland
The Faculty of Advocates
Scottish Women’s Aid
8th Meeting, 2003 (Session 2) 30 September 2003
Oral Evidence
Hugh Henry, Deputy Minister for Justice
Scottish Executive
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4th Meeting, 2003, (Session 2), 2 September 2003
SUBMISSION FROM VICTIM SUPPORT SCOTLAND
The Vulnerable Witnesses (Scotland) Bill represents a significant step in recognising the need to
improve the treatment of witnesses within the justice system in Scotland. It is unfortunately
commonplace for witnesses to suffer distress or trauma during criminal proceedings and especially
when giving evidence. This impacts not only on the witness at the time of the proceedings, but
also on their life and work, their family and friends. The distress of presenting evidence may also
negatively impact on the quality of the evidence itself.
Victim Support Scotland strongly welcomes this Bill. In conjunction with the necessary culture
change that is required to understand and account for the needs of victims and witnesses within
the justice system, this Bill should substantially improve the position of witnesses. As an
organisation which supports victims and witnesses, we favourably endorse measures which should
serve to reduce the distress or trauma that is so often experienced. With this we anticipate
improved delivery of evidence resulting in better access to justice.
Background
The UN Declaration of the Basic Principles of Justice for the Victims of Crime and Abuse of Power
states that “victims should be treated with compassion and respect for their dignity”. Section 6
states that:
“The responsiveness of judicial and administrative processes should be facilitated by:
•
“Providing proper assistance to victims throughout the legal process;
•
“Taking measures to minimize inconvenience to victims, protect their privacy, when necessary,
and ensure their safety, as well as that of their families and witnesses on their behalf, from
intimidation and retaliation”
The European Convention on Human Rights gives everyone the right to a fair trial:
“In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pronounced publicly but the press and
public may be excluded from all or part of the trial in the interests of morals, public order or national
security in a democratic society, where the interests of juveniles or the protection of the private life
of the parties so require, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice.”
Rights of victims are codified within the European Council Framework Decision of March 2001
which states that each Member State shall:
•
“continue to make every effort to ensure that victims are treated with due respect for the dignity
of the individual during proceedings”
•
“ensure that victims who are particularly vulnerable can benefit from specific treatment best
suited to their circumstances”
COMMENTS ON THE BILL
Children under 16
Victim Support Scotland supports the provision of automatic entitlement to special
measures for those under 16 at the start of the trial. It is widely recognised that children require
specialist support and may be particularly exposed to fear or distress in judicial proceedings. The
justice system in Scotland – and in particular court proceedings – is of an adversarial nature. The
court environment is formal and intimidating. Often sight of the accused or the conduct of a
defence agent may be particularly distressing. As such it is not an environment that is naturally
conducive to gaining the best evidence from children.
Many aspects of giving evidence can cause children to become fearful or distressed. It is not just
participation within a trial – anticipation of proceedings may also give rise to anxiety. The child’s
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home life can be adversely affected, and withdrawal at school, or from family and friends is also
often apparent.
Although previously under 16s may have been generally eligible for special measures, there are
many cases where access was not available. Instances occurred where children were still
subjected to the pressures of appearing at a court trial without any special measures available.
This is a situation that should not be repeated. Accordingly the automatic entitlement is a vital
step in improving the experience of children in the justice system.
Children under 12
When giving evidence, younger children may be particularly vulnerable to intimidation, fear or
distress. It is certainly the case that greater support and assistance will be required. Children
under 12 often are often less able to understand the proceedings facing them. Accordingly,
Victim Support Scotland strongly supports the Executive’s view that no child under 12 in
cases involving sexual or violent matters should have to personally give evidence in court.
Continuing entitlements
The removal of a special entitlement because a birthday has passed may cause distress and
adversely affect the quality of the evidence that the young person is able to present. It is
reasonable that special measures adopted at the start of proceedings are continued throughout.
Victim Support Scotland supports the provision that the child witness’s age at the
commencement of proceedings should indicate automatic entitlement to special measures.
Discretionary Entitlements
Many witnesses suffer fear or distress when faced with a court appearance. This often
compounded by meeting the accused in the public areas of the court. The adversarial nature of the
system makes some witnesses feel as if they are on trial.
Beyond the court setting itself, some witnesses may have experienced intimidation. This can lead
to the witness suffering additional fear and distress and can diminish the quality of evidence.
There is a variety of situations where the witness may require special measures in order to be able
to present best evidence while at the same time having access to appropriate support. Victim
Support Scotland strongly supports the wide ranging set of factors which a court may take
into account when assessing eligibility for special measures.
We recognise that any discretionary entitlement is subject to the parties identifying witness’s
vulnerability and ultimately to the court considering that indeed the witness is vulnerable. The Bill
provides useful guidance as to who may suffer fear or distress. Importantly it is essential that
agencies within the justice system at present are sufficiently trained to recognise vulnerability. It is
our experience that statutory criminal justice agencies could benefit from improved victim
awareness. Further training and policy guidance will be necessary to ensure that the Bill is applied
effectively.
Victim Support Scotland calls for training for criminal justice professionals in identifying
and working with vulnerable witnesses. Guidance and policy should be developed
throughout criminal justice agencies to ensure that the provisions of this Bill are
appropriately met.
Special Measures
Special measures are vital tools in enabling vulnerable witnesses to present best evidence. Victim
Support Scotland supports the measures provided by Bill. We recommend that training and
guidance in the correct application of special measures is required.
In addition, we would like to ensure that all special measures are available in all cases where
witnesses require them. Travelling to another court area causes both difficulty and distress for
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witnesses and their families who accompany them.
provision of special measures in all court areas.

Victim Support Scotland calls for the

Delays
In our experience, delays are major causes of distress to victims and witnesses. It is often the
case that the witness has prepared themselves to attend court and give evidence. Delays and
adjournments often cause additional distress and upset.
Victim Support Scotland recommends that hearings for special measures are properly
integrated into existing trial diets. It is important for the assessment to take place as early on as
possible (as has been provided for in the Bill).
Uncertainty over whether a witness will be entitled to special measures in itself may lead to distress
and concern. An understanding of the practical arrangements of giving evidence may be extremely
important to the witness – especially where the witness is vulnerable or suffering concern and
distress.
We are interested to ensure that early assessment of the witness’s vulnerability takes place to
ensure special measures hearings are integrated the first trial diets. Victim Support Scotland
recognises that strong judicial guidance is necessary to ensure that applications for special
measures are lodged in good time.
Significant risk
The Bill provides that some witnesses who may have special measures applications lodged on
their behalf may be denied these in cases where there is “significant risk to the fairness of the trial”
that outweighs “risk of prejudice to the interests of the witness”. Victim Support Scotland
recommends that further guidance and monitoring is established to ensure that the
intention of this Bill is not diminished by the effects of this provision.
Conclusion
It is our view that this Bill will materially improve the experience of witnesses within the Scottish
justice system. For many years Victim Support Scotland has been greatly concerned by the impact
of the giving evidence on victims and witnesses. We are pleased to lend our support to this
valuable step forward.
Yours sincerely
Barry Jackson
Policy and Information Officer
Victim Support Scotland
21 August 2003
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Scottish Parliament
Justice 2 Committee
Tuesday 2 September 2003
(Afternoon)
[THE CONVENER opened the meeting at 14:30]

Vulnerable Witnesses (Scotland)
Bill: Stage 1
The Convener (Miss Annabel Goldie): I
welcome members to the fourth meeting this year
of the Justice 2 Committee. The purpose of this
afternoon’s meeting is to take evidence at stage 1
of the Vulnerable Witnesses (Scotland) Bill, for
which we will be joined by various witnesses.
I want first to welcome Betty Businge, who is an
assistant editor of Hansard in the Parliament of
Uganda. She will be shadowing our official
reporters at today’s committee meeting. I wanted
to let members know who Betty is and to extend a
very warm welcome to her—I hope that she finds
the proceedings interesting.
We are fortunate to be joined by Shona Barrie,
who is head of the victims, witnesses and
vulnerable accused team in the Crown Office and
Procurator Fiscal Service. Members will be
genuinely pleased to have her as a witness and I
am sure that we will find her information extremely
helpful.
I have asked members to be as comfortably
brief as possible in their questions to ensure that
we get as much information as we can. In turn, I
am happy for Shona Barrie to make an opening
statement if she wishes. On the other hand, it
would be equally agreeable to us if she would
rather we pressed ahead to ask questions and
elicit information.
Shona Barrie (Crown Office and Procurator
Fiscal Service): Thank you for the invitation to
appear before the committee; I am pleased to be
here. The agenda sets out for members my job
title and the areas that I examine in the policy
group, which include children as witnesses and
offenders. As a result, the work on the bill fell to
me and my team. The Crown Office is very
supportive of the bill and its enhanced provisions.
We think that it will be a useful tool for presenting
evidence to courts.
The Convener: That is helpful.
I will set the ball rolling with a general question.
Are there any existing provisions for vulnerable
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witnesses? Do court acts or court proceedings
attempt to accommodate such witnesses or is that
left to individual courts?
Shona Barrie: There are a number of aspects
to that question. Provisions exist under section
271 of the Criminal Procedure (Scotland) Act
1995, which is the current legislation. The bill
seeks to amend that section to extend the
definition of the word “vulnerable”.
The Lord President’s memorandum on the
treatment of child witnesses in court sets
standards for judges with regard to convening
parties around a table, the removal of wigs and
gowns and so on. The memorandum contains
rules on best practice for the conduct of cases
involving children.
Section 271 is limited in its application and
narrow in its scope, as it applies to children under
16 and those who have certain mental disorders
that are recognised by court orders. Members
might also be aware of common-law applications
that permit vulnerable adults to use screens. In the
recent case of Her Majesty’s Advocate v Hampson
and others, the Crown sought the common-law
powers of the court to make whatever
arrangements were deemed suitable.
The Convener: The judge had discretion to
make a determination.
Shona Barrie: Yes. The case ended up in the
appeal court, which was happy with the
application. The fact that vulnerable adults were
deemed at common law—if the case is made
out—to be permitted to use screens was a slight
innovation.
Scott Barrie (Dunfermline West) (Lab): I have
a question on current practice. What sanctions, if
any, are available if the Crown feels that a witness
has not been able to give their evidence
satisfactorily because of limitations of the court
environment? Perhaps the court might not have
screens or a video link. Can the Crown ask for a
trial to be moved to more suitable premises or
does a case have to go ahead in the court in
which it is cited?
Shona Barrie: At present, the availability of
screens, closed-circuit television and so on is an
issue—those matters are catered for by the
Scottish Court Service. If a case falls within the
jurisdiction of a procurator fiscal in which there is
no access to CCTV, existing legislation provides
for the case to be transferred to another sheriff
court where the facilities are available.
Jackie Baillie (Dumbarton) (Lab): The bill
gives children under 16 an automatic entitlement
to be treated as vulnerable witnesses, but other
potentially vulnerable witnesses are given only an
almost discretionary entitlement. Why is there
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such a distinction? Does the bill cater for all
potentially vulnerable witnesses as well as it might
do?
Shona Barrie: I do not want to stray into the bill
team’s territory. The bill takes a two-pronged
approach to vulnerable adults. A witness must be
deemed to be vulnerable and the bill lists criteria in
that regard. The party who makes the application
for a witness to be deemed vulnerable will have to
gather and assess information in view of those
criteria. Thereafter, the question is which special
measure is to be used.
I assume that Jackie Baillie is interested in
giving automatic entitlement to special measures
to vulnerable adults. The bill tries to entitle
anybody who would suffer from distress or
intimidation through giving evidence in court to
have an application for special measures made on
their behalf. Obviously, the bill does not give an
automatic entitlement to such people, but it entitles
anyone in that category to make an application to
have special measures invoked. I am not sure
whether that answers the question.
Jackie Baillie: It provides an answer, although it
might not be the answer for which I am looking.
The Law Society of Scotland suggested that, given
the vulnerability among a cross-section of adults,
perhaps there should be an opportunity for people
to self-refer. Would that be welcome?
Shona Barrie: I understand the sentiment
behind the view that self-referral would be helpful.
However, the strict legal position is that a witness
is not a party to proceedings and does not have
the locus to make the application themselves.
Therefore, it falls to the parties who call the
witnesses—the Crown or the defence—to
consider whether a witness is vulnerable and
requires special measures. The bill will allow the
court to make inquiries of its own volition to find
out whether special measures should be invoked
for someone who is vulnerable.
Jackie Baillie: I have one further question about
the impact of the bill. You have experience of the
present system. What is the key difference that the
bill will make, if it is passed?
Shona Barrie: Over the past few years, there
have been a number of attempts to put in place
pragmatic and practical support measures such as
the witness service. The bill will provide
practitioners such as me, who engage with
vulnerable witnesses, an early certainty that, if
those witnesses fall within the right categories, the
trial process can be managed in a different way. I
hope that that will enhance all the other support
measures that people are working to put in place
and that it will make people feel more secure
about the process.
Nicola Sturgeon (Glasgow) (SNP): I will
approach Jackie Baillie’s question from a slightly
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different angle. Children’s automatic entitlement to
special measures under the bill can be overruled
by the court, albeit only in two circumstances.
Does that cause you any concern? Courts that are
steeped in a system whose tradition is adversarial
may be only too prepared to see potential
prejudice to a trial and to view that as a reason to
overturn the right. Is there a concern that children
might lose that automatic entitlement?
Shona Barrie: To give credit to the courts, they
have become used to screens, CCTV and so on
being used with children. That is fairly routine now.
What might be called the escape clause in the bill
sets a high standard. It mentions
“prejudice to the fairness of the trial”

in relation to the accused. That is something to
which the court always has to have regard
anyway. Members may wish to raise that matter
with the bill team. I suspect that there might be a
requirement under the European convention on
human rights for such a safeguard. That reflects
the status quo. In any case, I am not aware that
the issue that Nicola Sturgeon describes has been
a problem in practice.
The Convener: I will come back to Nicola
Sturgeon, but Colin Fox has a related question.
Colin Fox (Lothians) (SSP): I wish to follow up
on Nicola Sturgeon’s point about the adversarial
character of the court. Do you think that the
measures in the bill impact on the rights of the
accused in such a way as to reduce their
opportunity to give a full and thorough defence?
Are there any measures that might detract from
that right?
Shona Barrie: Under article 6 of the ECHR, the
accused must have every opportunity properly to
test the evidence that is led against him. As I see
it, the bill provides for witness support measures to
be introduced that do not counter the basic rights
of the accused. The special measures of screens
and CCTV are already available. When they were
developed, anxieties were expressed about the
accused being able to see the witness, who was
behind a screen. I do not know whether members
have seen screens in operation: there is a
television screen for the accused to see the
witness behind the screen. He is not prejudiced by
not being able to see the reaction of the witness
and gauge their general conduct; he does not just
hear a voice in a vacuum, as it were. Practical
arrangements to secure the accused’s article 6
rights are therefore already in place.
Nicola Sturgeon: It is fundamentally important
that evidence is tested in a criminal trial, but some
of the written evidence that we have taken has
said that it is the adversarial system and all that
goes with it that makes giving evidence in court
hard and unpleasant for all witnesses, not just
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vulnerable ones. As well as legal changes to
protect vulnerable witnesses, there has to be a
cultural change in the system to make the whole
process of giving evidence less intimidating,
without compromising the need to test that
evidence. In your opinion, is that cultural change
continuing in the Crown Office, which you are
representing today? Does any such change
adequately complement the proposed change in
legislation?
Shona Barrie: The people in my department
tend to be the ones who lead the vulnerable
witnesses and not the ones who conduct the
cross-examination. From my point of view—
dealing with the co-operation of witnesses,
bringing people to court and seeing justice done—
there is no difficulty with that culture on the Crown
Office side.
On the nature and conduct of crossexamination, there are common-law duties on the
prosecutor to object to harrying, abusive or
aggressive cross-examination. The judge also has
a responsibility to intervene. That the trial context
is intimidating goes without saying. Practical
support has been put in place and the bill might
assist people while their evidence is being tested
by allowing them to have a supporter sitting next
to them, for example. Nicola Sturgeon is right to
say that there is an issue to do with a general
cultural change in the treatment of witnesses in
the courts, but that change is well under way.
14:45
Mike Pringle (Edinburgh South) (LD): The
concern is the identification and protection of
vulnerable witnesses. How do you envisage that
the Crown Office will decide on who is a
vulnerable witness and who is not? That brings us
back to the arbitrary cut-off point of a child who is
aged 12. Who will decide who is a vulnerable
witness and what procedures will there be for that
process?
Shona Barrie: There are a number of aspects
to that. To identify child witnesses and therefore
those who have automatic entitlement, we have
fields in the electronic police reports that are
submitted to procurators fiscal in which the date of
birth of the witness is inserted. That means that,
when the procurator fiscal receives a report from
the police, child witnesses are highlighted. We run
a programme on our computer system to ensure
that the fact that there is a child witness is
highlighted in the entry of the case in our
database, so that the involvement of a child
witness is known about throughout the handling of
the case.
In relation to adults, the bill provides a degree of
guidance on who would be deemed vulnerable
and therefore eligible for consideration of special
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measures. There will have to be engagement with
the support groups in identifying who is vulnerable.
We will also have to work with the police to
capture that information at the earliest stage in a
case’s life. A review exercise is being conducted
on the fields in the standard police report. We
have already adapted our information technology
systems to ensure that we can capture details
about vulnerability. We must develop that work
with the police to ensure that if they have
information from when they attended an incident,
they can convey it to us at the outset. That will
make matters as automated as possible.
The review of the standard police report also
impacts on the wider integration of Scottish
criminal justice information systems, which all the
criminal justice agencies share. It will ensure that
information about vulnerability can be shared by
all the agencies interacting with the witness.
Mike Pringle: One of the problems to do with
the intimidation of people who come to court is the
length of time from the calling of the case through
to the intermediate diet and the trial diet. Are there
any measures that could help the vulnerable
witnesses who have been identified in that
process, who will be anxious about attending
court? Often, the period between when it is
identified that they will have to go to court and
when they actually have to go to court can be
protracted. Can anything be done to shorten that
period?
Shona Barrie: The work that is being carried
out as part of the High Court reforms and the
McInnes review of summary procedure will no
doubt produce interesting recommendations about
the delays that can be incurred once matters
arrive at court. The provision of information is the
best form of assistance that we can give to
vulnerable witnesses in that process. People need
to know about adjournments and new court dates.
Perhaps this is a timely point at which to refer to
victim information and advice, which the Crown
Office established to fulfil that purpose. We have
identified categories of vulnerable witnesses with
VIA, which provides a head start in identifying
such witnesses—I can provide the committee with
any information that it requires on that matter.
Such victims and witnesses are invited to opt in to
receive case progress information, which is an
important aspect of coping with any delays that
may occur.
Scott Barrie: Is the Crown Office and
Procurator Fiscal Service supportive of the call by
the Lord Advocate’s working group on child
witness support to set up a child witness support
service?
Shona Barrie: The Crown Office was
represented on the implementation group that was
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established to act on the Lord Advocate’s
recommendations. I think that there was crossagency involvement in the Lord Advocate’s
working group, too. Its recommendations have
been around for some time. A range of
recommendations are being taken forward by the
implementation group and the Crown Office would
support all aspects of that work.
Scott Barrie: Are you aware of the document
“Justice for Children”—I have it here—which was
produced by a number of children’s organisations?
Shona Barrie: I recognise the cover, but I
cannot say that I am totally intimate with the
document’s contents.
Scott Barrie: I wonder—
The Convener: In fairness to our witness, Mr
Barrie, you should explain whether there is a
specific area that you want to ask about.
Scott Barrie: I was going to say that if Shona
Barrie cannot answer my question just now, I
would appreciate her getting back to the
committee as that would be useful.
In section 7 of “Justice for Children”, there is a
flow chart that envisages how the service would
work. I would appreciate your comments on how
your service views the proposed model. The
model is specific and it would be useful to know
whether you think following it would be worth
while.
Shona Barrie: Do you know whether that
document has been put before the implementation
group?
Scott Barrie: I understand that it has been.
Shona Barrie: Perhaps I could raise the matter
with the convener of the implementation group.
Scott Barrie: That would be useful. The
document sets out a clear model and the Scottish
Child Law Centre’s written evidence clearly
supports it. It would be useful to know whether
other organisations also support it.
The Convener: Would it be possible for you to
get back to the committee with that information?
Shona Barrie: Yes. I will raise the matter with
the convener of the implementation group.
The Convener: Thank you very much.
Colin Fox: My question pertains to VIA and
case progress information, which you mentioned.
What other roles do you envisage VIA filling for
witnesses?
Shona Barrie: Do you mean in relation to the
bill?
Colin Fox: Yes.
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Shona Barrie: I see a role for VIA in identifying
vulnerability and in engaging with those who are
reported to us and who are going to be cited as
witnesses, such as children and their guardians,
about the special measures that would suit them.
Jackie Baillie: I want to pick up on a number of
points. A clear model is emerging for how the bill
would operate for children who are under 16, but I
am concerned that there is much more mist
around how vulnerable adults will be dealt with.
You mentioned the police picking up and
identifying vulnerable adults early enough, but that
would work only if there were specific and tightly
set criteria, which there are not in the bill. I am
desperately
worried
that
there
will
be
inconsistencies in the application of the bill in
relation to vulnerable adult witnesses. Do you
have any comments to make about that?
Shona Barrie: I regret if I left you with the
impression that we would simply rely on the police
to pick up on aspects of vulnerability. I intended to
portray the fact that we will be looking to identify
such aspects as early as possible. The police are
a source of information. We have held discussions
with them on this matter, and I understand that
they are content.
I spoke about the role of VIA once matters are
reported to the procurator fiscal. Our service is
already engaging with a wide range of vulnerable
witnesses and we hope that VIA will be able to
engage with them too. All that should be prefaced
with the understanding that detailed guidance
would have to be provided to all practitioners and
everybody else who deals with vulnerable
witnesses. Substantial training will be required
across agencies and I envisage a multi-agency
approach being taken towards that to ensure, as
you say, that all vulnerable adult witnesses are
identified and given the opportunity that the bill
affords them.
Jackie Baillie: I want to press you on that point.
Is there a danger that there will be inconsistencies
because one power is discretionary and the other
is automatic?
Shona Barrie: I do not understand the term
“inconsistencies”. The bill makes a clear distinction
when it comes to children who, by right, are
deemed to be vulnerable and are entitled to use
the provisions in the bill. The bill requires an
assessment of vulnerability to be made. We have
to ensure that we engage with people and gather
as much information as possible across agencies
to ensure that we can make that assessment and
therefore make applications where necessary.
Jackie Baillie: The inconsistencies that I
referred to are specific, in the sense that
determining whether an adult is a vulnerable
witness is open to interpretation and can be
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interpreted differently in different circumstances in
different geographical areas. The inconsistency is
found in the entirely different way in which children
are determined to be vulnerable witnesses,
because that is the automatic interpretation.
Shona Barrie: Yes, that happens automatically
rather than in a discretionary way. You may wish
to raise that point with the bill team as, obviously,
that is how the provisions are currently drafted.
We are one of the criminal justice agencies that
will be implementing the provisions when they are
finally enacted, so it would be for us to ensure that
we had trained people, issued guidance, and were
seeking to ensure that a consistent approach was
being taken.
Mike Pringle: A supporter often comes with a
witness, and some people have suggested that
that supporter could also be a witness. Is there
any reason why that provision should not be
available to vulnerable witnesses, so that they
have support in giving evidence?
Shona Barrie: I understand the point. As
drafted, the bill would exclude the supporter being
cited to give evidence as a witness. It is already
the practice in cases involving child witnesses that
if a guardian is cited, whether for the Crown or the
defence, they will give evidence first, so that they
can be present when the child gives evidence.
The Convener: For clarification, there is a
technical issue about the purity of evidence that is
available to a court, which can properly come only
from a witness, in the technical sense of the word.
Is that what you are alluding to?
Shona Barrie: Yes. There would be scope for
questions of impropriety. The tradition in Scottish
courts is that witnesses do not sit in and listen to
evidence until they have given evidence, so the
order in which witnesses are taken can be
important. The parties who call witnesses try to
manage that as best they can.
The Convener: Do you think that a supporter is,
in a sense, analogous to an interpreter, where the
interpreter becomes not a witness but the
facilitator for the provision of information from the
witness to the court?
Shona Barrie: Yes, that would be a fair
analogy. The bill is quite clear that the supporter’s
role is not to intermit in the witness giving
evidence in any way.
Nicola Sturgeon: Could I clarify that point? I
understand why the bill has been drafted in that
way. Is it your view that, if supporters could also
be witnesses in the case and if they were called
first, there would be no inherent problem with them
sitting through the trial with the vulnerable
witness? There is a way that allows supporters to
be called as witnesses, if that is otherwise
appropriate.
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Shona Barrie: We have examples of that
happening.
Nicola Sturgeon: So it is not absolutely
necessary that that provision in the bill stays as it
is to preclude supporters being witnesses in any
circumstances.
Shona Barrie: I would be interested in the views
of the Faculty of Advocates and the Law Society of
Scotland on that matter, but all I can say at the
moment, based on my practical experience, is that
such situations are managed by calling the
witness ahead of the victim, so that they can then
sit in and provide support for the victim.
15:00
The Convener: At the moment, however, the
qualifying criterion is that the supporter is a
witness in his or her own right anyway, is it not?
Shona Barrie: Yes, and that he or she has
given evidence.
Scott Barrie: What training and guidance do
you think would be required to implement the bill,
not just for prosecutors but for other players in the
court procedure?
Shona Barrie: I can see myself getting into
trouble if I were to suggest what the training for the
Law Society should be. I can speak only on behalf
of my own department.
The Convener: We do not mind you getting into
trouble.
Shona Barrie: There will certainly have to be a
detailed training programme for COPFS staff on
the bill’s provisions, the practicalities of the
support measures and the mechanisms for
applications
and
notices.
That
will
be
supplemented by changes to our IT system to
ensure that there are automated procedures and
that the styles for applications and notices are
available. We tend to turn to support agencies for
help with awareness raising on vulnerability
issues, and I am sure that I will approach them yet
again to assist in training COPFS staff along those
lines.
Scott Barrie: I note your reluctance to talk
about other players in the court procedure, but I
remember some of the discussions held by the
previous Justice 2 Committee during the passage
of the Criminal Justice (Scotland) Act 2003.
Different organisations representing people
involved in the court procedure had assumed that
it was other people’s responsibility to protect
certain witnesses. We certainly heard some
persuasive evidence from the Sheriffs Association
which suggested that sheriffs expected the
prosecutor to be able to jump up and say that a
line of questioning from the defence was wrong. If
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all parts of the process do not get together and
join everything up, we are in danger of replicating
such artificial divisions, and we would fail in what
we are trying to achieve.
Shona Barrie: Looking further down the line,
there will be judicial interpretation of those aspects
of the process and of the provisions in the bill.
That will lay down standards for what is expected
of all agencies, never mind the legal requirements
that the legislation will impose on them. We must
bear it in mind that the process will be tested in the
courts, and that will set standards for the defence,
for the Crown and even for the judiciary as to how
the legislation is to be implemented. That is our
tradition.
I am aware that the Judicial Studies Committee
for Scotland has a comprehensive training
programme. It is alive to those issues and has
approached other support agencies to come and
train the judiciary. If you were to raise that
question with the other players in the criminal
justice system, they could give you more
information than I can. I should say that I believe
that there is hope for multi-agency training, as I
mentioned earlier.
Karen Whitefield (Airdrie and Shotts) (Lab):
How do you anticipate the provisions of the bill
being implemented? Will that have practical
implications for the Crown Office and Procurator
Fiscal Service?
Shona Barrie: There will be great practical
implications for how we go about our business,
which is why it will be crucial to preface the
changes
with
a
comprehensive
training
programme and guidance for our staff. The bill will
change the way in which we prepare for cases and
the way in which we engage with victims to identify
vulnerability and discuss options with them.
I said earlier that we will require adjustments to
our IT system to ensure that indictments,
complaints, applications and notices that we make
conform to and fit the bill—literally. There might be
additional hearings to discuss and settle on the
appropriate support measures for individual
victims and witnesses. There will be profound
practical considerations for us.
Karen Whitefield: Given that there will be so
many practical implications for you, do you think
that, as detailed in the financial memorandum,
there will be sufficient resources for you to be able
to fulfil your obligations?
Shona Barrie: Your previous question was
about implementation and I understand that an
implementation group will be established. It is
important not to lose sight of the fact that the bill
will be contemporaneous with High Court reforms,
which will provide procedural hearings and greater
judicial
management
of
cases.
The
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implementation group, along with the agencies
involved, will decide on the proposals for
implementation. The financial memorandum states
that the Crown Office believes that the phased
implementation costs can be absorbed.
Karen Whitefield: The infrastructure of and
circumstances in courts around Scotland vary. Do
you believe that, for the implementation of the bill,
there will have to be additional infrastructure in
courts? If so, what additional support will be
required?
Shona Barrie: Are you referring to the basic
hardware in courts, such as screens and closed
circuit television connections?
Karen Whitefield: Yes.
Shona Barrie: The capital programme for the
Scottish Court Service envisages a lot of work in
that regard in any event. I am probably not best
placed to talk about that; the bill team might be
more familiar with the subject. There are plans to
roll out the special measures, which will be a
crucial part of the implementation programme.
The Convener: Are we talking about sheriff
courts and the High Court?
Shona Barrie: Yes.
The Convener: One of the observations made
to the committee is that the provisions should
apply to all criminal courts in Scotland, which
presumably would involve district courts. Is there a
view on that? Is there a feeling that the need for
protection of vulnerable witnesses is to be found
principally in the higher courts—sheriff courts and
the High Court? Is there no perceived need for it in
the lower criminal courts?
Shona Barrie: A number of factors feed into
that. Child witnesses cannot be cited in district
courts for example, so that aspect of need is not
reflected in the district court profile. Many cases in
district courts tend to relate to statutory offences.
Court buildings can vary greatly. The witness
service is not available in the district court—it is a
question of what business takes place there. I
have not taken a view on the availability of
protection measures in the district court.
The Convener: That is fair enough.
Mike Pringle: Are you saying that child
witnesses are never called in the district court?
Shona Barrie: They are never called for the
Crown.
Mike Pringle: But they can be called for the
defence.
Shona Barrie: Yes. I have limited experience of
that.
Mike Pringle: They could be vulnerable
witnesses just the same. Vulnerable witnesses will
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not necessarily always give evidence for the
Crown—they could sometimes give evidence for
the defence. Surely they should be treated in
exactly the same way. Perhaps the provisions
should apply to the district court when child
witnesses are called.

not agree with that view. Other commentators will
say that it does not go far enough. Perhaps that is
true, but I think that the bill is of such substance
that it meets the needs of witnesses in our court
system and will continue to do so for the
foreseeable future.

The Convener: I do not think that it is fair to ask
Shona Barrie to express an opinion on that point,
because she is here in a technical capacity to
comment on the areas of activity covered by the
bill as drafted.

I do not imagine that this will be the last piece of
legislation that comes before the Scottish
Parliament on the subject of witnesses and
victims, but I hope that the lessons that will be
learned from the bill, which will introduce
substantial changes to our justice system, will
enable us further to improve the situation in the
years ahead.

Would Shona Barrie like to say anything else in
conclusion?
Shona Barrie: No, unless the committee
requires any further information from me.
The Convener: On behalf of the committee, I
thank you for coming before us this afternoon.
Your evidence has been extremely helpful.
I welcome to the meeting David McKenna and
Barry Jackson. David McKenna is the chief
executive of Victim Support Scotland and Barry
Jackson is a policy officer. You are both welcome.
If you wish, you may make a preliminary
statement; alternatively you might be happy to go
straight to questions from committee members,
who have had the benefit of your written
submission.
David McKenna (Victim Support Scotland):
Thank you. We are delighted to have the
opportunity to give evidence to the committee.
I will say a few words by way of introduction.
The Vulnerable Witnesses (Scotland) Bill is
probably the most important and substantial piece
of legislation in living memory in relation to victims
and witnesses in the criminal justice system. We
have not only welcomed the proposals; we have
welcomed them warmly.
The bill is important in three key ways. The first
is in relation to the public interest and the interests
of justice in Scotland. We have substantial
evidence that witnesses are unwilling to come
forward. Witnesses who have been through the
system say that they would not do it again. Our
process of justice suffers as a result of the
increasing lack of participation by key players—
witnesses in the court setting.
Secondly, the bill provides opportunities to bring
additional evidence before the courts and to
ensure that evidence that comes before the courts
is the best possible.
Thirdly, the bill recognises the importance of the
witness and the victim in our criminal justice
st
process in the 21 century by affording them
dignity and respect within the court setting. It
recognises that they are important players.
I appreciate that some commentators and
observers will say that the bill goes too far, but I do
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I hope that the Justice 2 Committee and the
Parliament will support the bill, which will bring
about great changes to the justice system that will
meet the needs of justice and of witnesses.
The Convener: Thank you. We will proceed to
the question-and-answer session. One of you
might have greater expertise in certain areas than
the other, and you may make your own
determination as to which questions are answered
by whom.
David McKenna: Yes, and I have brought along
my witness supporter.
The Convener: I am sure that he will support
you ably.
15:15
Jackie Baillie: For me, the heart of the matter
relates to definitions, so I would like to probe
whether the bill goes too far or not far enough.
A child under the age of 16 is automatically
entitled to be treated as a vulnerable witness
whereas an adult has only a discretionary
entitlement related to a number of eligibility
criteria. Do you agree with that distinction?
David McKenna: In an ideal world, everybody
would have special measures, as people have
differing reasons for why they should be due them.
I reserve judgment on the issue until I am able to
consider the situation after the bill is implemented.
The bill proposes a major change that is probably
big enough for the time being. It would be useful to
see how that pans out before suggesting further
changes.
Jackie Baillie: Let me press you on that. Some
people have suggested that the Disability
Discrimination Act 1995 should be used for
definitional purposes. Others wonder whether it
should be necessary for a general practitioner to
give evidence of the existence of a mental
disorder and whether we need to assume that
special measures might not be necessary in
certain cases of mental disorder. Equally, some
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people have said that, while somebody with a
mobility problem clearly does not require a special
measure to help them give evidence, someone
with a chronic heart condition who is under a great
deal of stress would, although the problem would
not be visible.

are in place from the police stage onwards? That
goes back to the question about when
communication
between
witnesses
and
procurators fiscal takes place, which can happen
only if identification of vulnerable witnesses takes
place at the police stage.

There is concern that there will be
inconsistencies in interpretation across various
geographical areas and professions. Will those
inconsistencies be ironed out over time or will they
develop into continuing problems?

David McKenna: All the justice agencies and
many voluntary sector organisations are far better
at identifying vulnerability at an early stage. That
goes for the police service, the fiscal service and
the courts. However, more work has to be done to
ensure that proper systems are in place to identify
vulnerability across the diverse group of people
who come into contact with the police service at
the earliest stages and to ensure that account is
taken of that vulnerability throughout the process,
from the time that a crime is committed, and in and
out of court.

David McKenna: It would be possible to
prescribe conditions that would automatically
entitle people to special measures. However, the
unintended consequence of that might be that
many people who would get access to special
measures under the bill’s proposals might end up
not getting it.
On inconsistencies, the approach of the
judiciary, the prosecution service and others to
ensuring that there are national standards for
assessment is an issue. At the end of the day, it is
for the judge to decide whether special measures
are appropriate. I do not want to speak for the
Crown Office, but I suspect that it will have to
consider the processes that will enable judges to
make decisions about when special measures are
appropriate. Judges might have to be given
evidence to enable them to make a decision.
Jackie Baillie: Given that part of the desire is to
identify a vulnerable witness as early as possible,
often the decision will not be left to a judge to
make at a late stage. Is there room for selfreferral? Would that ensure that absolutely every
gap was plugged?
David McKenna: I might be misreading the bill,
but I find it unlikely that a witness who wanted to
be considered for special measures would not be.
If a witness explained to a procurator fiscal the
nature of their disability or the adverse impact that
giving evidence would have on them and asked for
special measures to be considered, I cannot
imagine that the procurator fiscal would say no.
Jackie Baillie: That assumes that the witness
has the ability to communicate their disability to
the fiscal.
Do you think that the bill gets the balance right
between the rights of child witnesses and the
court’s ability to overrule or waive that automatic
entitlement?
David McKenna: The bill has got the balance
right. However, we say in our submission that it
will be important to monitor outcomes in court. The
bill is intended to protect witnesses and to promote
better evidence. We have to ensure that that
happens in practice.
The Convener: Are you content with the
facilities for identifying vulnerable witnesses that

Mike Pringle: Your submission says that court
proceedings are
“of an adversarial nature. The court environment is formal
and intimidating. Often the sight of the accused or the
conduct of a defence agent may be particularly distressing.”

You do not go on to say how that might be
changed.
David McKenna: Barry Jackson wrote those
words, so I will let him say a few words about that.
Barry Jackson (Victim Support Scotland):
That statement was made with particular reference
to children. It is true that the court environment is
one with which children are not familiar and that it
can be distressing for them for that reason. People
have also commented that, because our legal
system is of an adversarial nature, defence agents
might have to try to undermine witnesses’
credibility. It might not go that far, but we have
heard witnesses say that they feel like they are
being put on trial. The purpose of the special
measures will be to enable witnesses to be taken
out of that environment if they are feeling
vulnerable. For example, if evidence will be taken
on commission, witnesses will not necessarily
have to bear the same brunt of the adversarial
nature of defence agents’ questioning.
David McKenna: We recognise that the form of
justice that we have in Scotland is adversarial in
nature. In recognising that, we also acknowledge
that there will be an element of testing the
evidence. That is quite right—not all witnesses tell
the truth.
However, we are also coming to recognise that
the system does not always work for the witness.
Barry Jackson touched on the issue of attempts to
undermine the character of witnesses. That is fair
enough if there are grounds for it—it is part of how
the system works. However, we must bear in mind
the fact that victims do not understand the nature
of the process and that, often, what happens in
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court in relation to them is very personal. What
might be described by a judge or a sheriff as
assertive cross-examination might be described by
the victim or witness as aggressive questioning.
People take it personally and feel that they are
being accused of lying or that their credibility is
under attack.
Colin
Fox:
Victim
Support
Scotland’s
submission calls for training for criminal justice
professionals so that they are aware of the
circumstances that vulnerable witnesses can find
themselves in. What kind of training do you
envisage and who should provide it?
David McKenna: There is a need across the
whole criminal justice arena—and, for that matter,
the
social
justice
arena—for
improved
understanding and awareness of the impact of
crime on individuals and their families. That should
be taken into account in the training processes of
all the agencies concerned. In my view, everyone
in the criminal justice arena who comes into
contact with a victim or a witness should be
required to have undergone basic training to
understand their needs and the issues arising from
being a witness to a crime.
That does not happen. There is a lot of
understanding and sympathy, and I know that
colleagues throughout criminal justice want to do
more to improve the lot of victims of crime, but the
training is nowhere near being up to scratch.
There needs to be an understanding of what
vulnerable witnesses go through and of what the
issues for them might be. It is about being
sympathetic to the victim or witness and, where
possible, looking out for them.
A good example is what is happening right now
in this room. I am giving my evidence sitting down,
not standing up. I do not have to ask to sit down. If
I want, I can take a drink of water from the glass of
water provided. In a court, I would have to ask for
it. Simple things could be done, such as providing
water in the court in advance, where that is
appropriate, or making provision to allow the
person to sit down. If people are not aware of the
perspective of the victim or witness, they will not
think about those things.
If you see a police officer of 20 years’ service
giving evidence in court, you will see the beads of
sweat appearing on his forehead. If giving
evidence in court is a distressing experience that
makes even a professional police officer nervous,
what must it be like for someone who has never
seen the inside of a court in their life?
Colin Fox: Who would provide the training for
the professionals?
David McKenna: A number of agencies have
the potential to provide such training. Victim
Support provides external training, but the issue
for us is that, although we have the knowledge
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and understanding, and we have the modules, we
do not have the resources. To be candid, I have
never seen much evidence that agencies want to
buy in or pay for training on the wide-ranging scale
that is needed to bring about the culture change
that we would like to see.
Colin Fox: Perhaps a better question is what
the measure of success would be for whatever
agency that provides the training. How would you
measure whether the training was valuable,
effective and successful?
David McKenna: We have been working to
consider how independent standards can be set
for the quality and content of the training that we
provide. For example, when we train a volunteer to
support a victim of crime, the content of that
training is at Scottish vocational qualification level
and people must meet the occupational standards.
Any training that we would deliver on how to deal
with vulnerable witnesses would be independently
verified.
Nicola Sturgeon: You said that it is important to
assess vulnerability as early as possible in the
process. When we start to talk about how that
happens, we quickly run up against some of the
bill’s limitations. The bill deals with the support that
is to be given to vulnerable witnesses when a case
is in court, but before vulnerable witnesses are in
court, they are often vulnerable victims.
Sometimes, the things that make people
vulnerable as a witness also make it difficult for
them to report a crime in the first place. What
support could be made available to victims at an
earlier stage, whether by way of legislation or
otherwise, to help to complete the process that the
bill is trying to achieve?
David McKenna: Obviously, the bill does not
stand by itself. Mention has already been made of
the court reform bill, which will also strengthen the
proposals in the bill. The Executive has produced
a number of other policy documents that increase
awareness among the other agencies of the need
to support people in the aftermath of crime.
From our perspective, as one of the key
agencies that work with people who have been
affected by crime, it is important to have a joinedup service. We need to ensure that people know
what service we provide and how to access it.
Then, once people access our services, we need
to be able to provide support all the way through
the process, from when the crime was committed
right through to court and out of court again. That
is the key element. At the moment, we have a
community-based victim service that works in our
communities and a very successful witness
service that works in our sheriff courts and now
the High Court. As part of a Government review,
Victim Support Scotland is considering how we
can join up those services so that, from witnesses’
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or victims’ perspective, there is a seamless service
that people can access at the earliest point.
There is no doubt that if people are provided
with practical and emotional support at an early
stage their overall experience of the criminal
justice system is improved—there is plenty of
international research to support that. The further
down the road that people are provided support,
the less satisfactory their experience and the
outcomes for them.
The Convener: I have just realised that the
committee members, never mind people in court,
have no water.
Scott Barrie: I return to Colin Fox’s point about
training and guidance. The Victim Support
Scotland submission talks specifically about
special measures being vital tools in enabling
vulnerable witnesses to present best evidence.
The paper goes on to say that it is important that
proper training is provided in that area. What
training is necessary, who would undertake it and
what would such training achieve?
15:30
David McKenna: The content of the training
would include a basic victim awareness element,
but it would also be about understanding from
witnesses’ perspective what the needs of
witnesses are and being sensitive to those needs
in a range of areas. It is not just about special
measures; it is about understanding the needs of
people from a different background, culture and
ethnicity. The diverse nature of our communities
should be encapsulated in our approach to
supporting people, so that their needs are met at
an early stage.
We want witnesses to be able to give evidence
because that is what they tell us they want to do.
However, most of them say that the whole system
works against them. They can be called as a
witness once, twice or three times and have it
cancelled each time. When they turn up at court,
they do not get information about what is
happening with their case. Recently, a witness
whose case finished at half past 10 in the morning
was told at half past 4 that they could go home.
That is not unusual. It is about understanding,
from the witness’s perspective, what needs must
be met, and doing that on an individual basis. It
involves making an assessment of individual need
and following that through. From the point of view
of reporting crimes, it is important to identify what
the issues might be and to build on that all the way
through the criminal justice process. Whoever is
responsible within the court setting for the needs
of the individual then has the information they
need to ensure that the individual’s situation is
catered for.
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The Convener: There is provision in the bill for
the accused to be present when evidence is taken
on commission. Does Victim Support have a view
on that?
David McKenna: Ideally, we would not want the
accused person routinely to be present while
evidence was being taken on commission. We
recognise that there are potential human rights
issues for the accused. The bill team can perhaps
explain this better, but my assumption is that the
possibility that that might be required on occasion
is not being ruled out. I cannot imagine any
circumstance in which a commissioner would rule
that the accused should be present, but there
might be circumstances in which it could happen.
That is another area that we would want to monitor
closely.
Mike Pringle: On supporters who come with
vulnerable witnesses, a number of people have
suggested that provision should be made so that a
witness can also be a supporter. How do you view
that conflict?
David McKenna: Again, that is not my area, but
I will give you my best guess. I would assume that
if a witness had not given evidence, they could not
support another witness. However, if they had
given their evidence and were no longer a witness,
I cannot see any difficulty. My colleagues should
be able to clarify that.
The Convener: I think that the issue is that
there is a possibility that someone who is a
supporter but not a witness in a case—who has
not been involved in the case at all—could occupy
the role of witness in a case. Do you have a view
on that?
David McKenna: I did not catch the last part of
that.
The Convener: Sorry. A view is emerging that it
might be possible for a supporter who is not a
witness in a case nevertheless being included as a
witness in the case to better support a vulnerable
witness. Do you have a view on that?
David McKenna: To be honest, I am not sure
what that would achieve.
Nicola Sturgeon: I just want to clarify what you
said because you gave an interpretation of the bill
that differs from mine. Are you saying that the bit
in the bill that says that a supporter cannot be a
witness would not preclude a supporter who had
given evidence in a case—and who was therefore
excused and no longer a witness—from giving
evidence at a prior stage of a trial?
David McKenna: Yes, that is right. That is my
understanding of what I read.
Nicola Sturgeon: I think that I will have to clarify
that with the bill team.
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Karen Whitefield: I have a few questions about
implementation. You are obviously passionate
about the bill, Mr McKenna. How do you expect
the bill to be implemented? Do you agree with
Shona Barrie, who gave evidence to us earlier,
that the bill is likely to be phased? If so, do you
believe that phasing could have a detrimental
effect on the outcomes and success of the bill?
David McKenna: To be honest, I am not up to
date with the Executive’s current proposals for the
bill’s implementation. I am sure that a number of
groups will consider that issue and that Victim
Support will be invited to participate.
I think that phased implementation would be a
sensible approach. The bill will make a huge
change to the provision for witnesses and to the
delivery of evidence in Scottish courts—certainly
in the High Court and the sheriff courts.
Undoubtedly, lessons will have to be learned. I
think that phased implementation of the bill would
allow lessons to be learned and would ensure that
the bill’s provisions work in the interests of both
justice and witnesses.
Karen Whitefield: In earlier evidence you
indicated that you might be called upon to offer
training. Do you think that the bill’s implementation
will have implications for Victim Support Scotland
in relation to training and other aspects? If so, will
you have sufficient resources to be able to fulfil
your obligations?
David McKenna: It would take me four hours to
give an answer on the question of resources.
There is no doubt that the bill has implications for
our workers. We are beginning an assessment of
how the bill will impact on our work and we will
obviously alter the organisation of our services to
meet whatever is in the eventual act. I hope that
the necessary resources to meet the bill’s
provisions will be made available not only to Victim
Support Scotland but to all the agencies that will
have to change their working practices
substantially. The resources must be made
available to allow them to do that effectively. I
would like a strong commitment to be made to
training in relation to the bill and to the provision of
the resources to make that happen for Victim
Support Scotland and other agencies.
Karen Whitefield: Have you had an opportunity
to look at the financial memorandum that
accompanies the bill? If so, do you think that the
proposals outlined in the memorandum will
provide sufficient resources?
David McKenna: That is obviously a difficult
issue for me to comment on in as much as I was
not involved in putting together the memorandum.
It seems to me that the bill’s financial framework is
generally okay, but time will tell.
The Convener: Is Victim Support satisfied with
the extent of consultation on the bill?
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David McKenna: Yes. We responded to the
white paper and we had a meeting with the bill
team to go through the bill bit by bit and put across
our views. This is one of those ideal situations for
a voluntary organisation when, without too much
prompting, the Government delivers something
that is close to what we were looking for.
For many years, I have been involved in
campaigning for changes to the way in which
witnesses are treated in the courts. That goes right
back to the famous—or was it infamous?—report
called “Towards a Just Conclusion”, which began
this whole process seven or eight years ago. I am
pleased with the Government’s proposals and
support the Government in bringing about these
changes.
The Convener: Is Victim Support Scotland
satisfied with what the bill says about the district
courts? The bill’s provisions can be applied to the
district courts through subordinate legislation if
Scottish ministers so decide.
David McKenna: It was mentioned earlier that
there is a witness service in the High Court and in
the sheriff court, but no witness service in the
district court. District courts have seemed a little
like Johnny-come-lately—or is it Janice-comelately? The district courts are often missed out
when we consider improvements to the system. In
due course we will have to consider the district
courts, but I am a little reticent about saying too
much at the moment because the summary justice
review group is likely to make proposals that will
change the structure of summary justice. We
should wait until we hear the outcome of that and
then see whether, as part of the review, we can
bring the district courts—or whatever they are
going to be—up to scratch and up to speed with
the other courts in Scotland.
The Convener: Is Victim Support involved in the
support of witnesses in the district courts? Is that a
large part of your work?
David McKenna: In our experience, the district
courts are where witnesses experience the vast
majority of intimidation, harassment and threats.
That is because of the nature of the courts: they
are high-volume and the buildings are generally
older and harder to police. They can be a very
hostile environment for witnesses and we feel that
there is a need to support people. If someone who
is going to a district court comes to Victim Support
to ask for support, we will ensure that they get it.
However, that is the exception rather than the rule.
The Convener: So your service is more likely to
be provided in the sheriff courts or the High Court?
David McKenna: Yes—certainly in the sheriff
courts and the High Court.
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Mike Pringle: I endorse what Mr McKenna said
about the district courts. We will have to address
that issue.
I want to ask about something that we have not
covered, concerning children under the age of 12.
In your submission, you say:
“Victim Support Scotland strongly supports the
Executive’s view that no child under 12 in cases involving
sexual or violent matters should have to personally give
evidence in court.”

Do you think that 12 is the right age?
David McKenna: To be honest, I am not sure
what the right age is. In our organisation, we have
a cut-off point at 14—people over 14 and people
under 14 have different types of access. I presume
that 12 has been chosen to fit in with Scottish law.
In other instances, the age limit is set at 12, so I
presume that that is why 12 has been chosen.
Mike Pringle: Do you accept that the figure is
perhaps arbitrary?
David McKenna: I suspect that it is, although I
know that the Executive is giving some thought to
why it should be 12. I am not saying that the issue
is not important or that, three years from now, we
will not be arguing that the figure should be
changed, but, for the moment, we are satisfied
that the bill is a start.
The Convener: There seem to be no further
questions. Do Mr McKenna and Mr Jackson wish
to say anything in conclusion?
David McKenna: Nothing at all. Thank you for
being so kind to us. Welcome us back any time.
The Convener: On behalf of the committee, I
thank both of you very much for attending. Your
evidence has been very helpful indeed.
Members, you have been so good and succinct
with your questions and responses that you are
being rewarded with a coffee break.
Members: Hooray!
The Convener: The bill team is already here to
give evidence, so we will reconvene shortly.
15:43
Meeting suspended.
15:55
On resuming—
The Convener: I welcome the Executive bill
team, which comprises Barbara Brown, Lesley
Napier, Peter Beaton and Merlin Kemp. We are
pleased that you have been able to join us today.
There are a number of subjects about which we
would like to ask questions. It might be that one of
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you will have a greater expertise or experience
than the others in each of those subjects, so I will
leave it to you to determine who is to respond—
the two men can nudge the women on the
shoulder or the women can glare at the men, as
the whim takes you.
Is there a comment that Peter Beaton or the
team would like to make? You might prefer to get
down to answering questions—it is entirely up to
you.
Peter Beaton (Scottish Executive Justice
Department): We are in your hands, convener.
Following our earlier informal discussions, we are
pleased to be at the committee today. At the time
of those discussions, we made an initial statement
that is sufficient for the purpose. We are happy to
follow the committee’s order of questioning and
will try to organise ourselves as to who deals with
each question.
The Convener: Thank you. That is helpful.
Scott Barrie: We have received a number of
submissions, not least of which was from the
Scottish Child Law Centre and Justice for
Children, in support of the establishment of the
child witness support service that was envisaged
in the Lord Advocate’s working group’s report. Will
you comment on the report—I think it was
published about four or five years ago—and on
whether the Executive has considered the
establishment of such a service?
Barbara Brown (Scottish Executive Justice
Department): Yes, the Executive has carefully
considered the Lord Advocate’s report. The
committee might be aware that we issued a
consultation document some months ago; the
establishment of a child witness support service
was one of the issues out for consultation.
Scott Barrie: The submissions that we have
received suggest that the operation of the bill and
of such a service would be quite closely twined;
indeed, some of the evidence suggests that the
two would be intertwined. Notwithstanding the fact
that a policy development is awaited, do you go
along with that assertion?
Barbara Brown: The bill is about the legal
framework. The support services around that are
important, but I cannot at this point comment on
whether there is to be a child witness support
service.
Mike Pringle: In its submission, the Scottish
Human Rights Centre calls for the definition of
children to be brought into line with the
international legal definition of a child as someone
who is under 18 years old. It also proposes that
the protection that is afforded to children under 12
should be extended to all children under 18. How
was 16 arrived at as the age for a child who would
be eligible for special measures under the bill?
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Lesley Napier (Scottish Executive Justice
Department): The current position is that 16 is the
age for discretionary eligibility under the Criminal
Procedure (Scotland) Act 1995. We consider that
to be a good age; it is in line with other legal ages
for children, such as those for leaving school or
getting married, so it seems to be sensible. We
are also aware that the younger the child, the
more serious would be the cases in which he or
she might be called as a witness. It therefore
seems to be more appropriate for the age for
special measures to be 16, because 17 or 18year-olds could be called in less serious cases
and therefore might not be so vulnerable.
Mike Pringle: Would not it be up to the court to
decide who was a vulnerable witness?
Lesley Napier: Very much so. We wanted to
aim the automatic entitlement for children at the
most vulnerable because, to a degree, the
situation is inflexible—such entitlement will be a
right for them all. A 17 or 18-year-old could still be
considered as being a vulnerable adult. As you will
be aware, one of the factors to be considered in
that regard is the age of maturity. That could be
relevant for 17 or 18-year-olds.
16:00
Mike Pringle: Have you considered extending
to all children under 16 the provisions that would
be available to children under 12?
Lesley Napier: We gave very careful
consideration to the age limits at which we arrived.
We chose 12 because a lot of research evidence
suggests that 12 is an age of maturity for a child,
at which they are able to give their views and
opinions. A number of presumptions also back up
the choice of 12. As I said earlier, children under
12 tend to be called in the most serious cases—
cases in which they really are necessary as
witnesses. The general rule for children under 12
is that they will give evidence outwith the court.
That is quite a major step. We think, therefore, that
it is appropriate for the most vulnerable children.
Merlin Kemp (Scottish Executive Justice
Department): The bill does not say that a child of
under 16 but over 11 years old would be excluded
from the special measures that are available to
those under 12; there is simply a different
presumption about what special measures they
would get. Obviously, each case would be
considered on its individual merits; if an older child
witness was especially vulnerable, he or she could
still end up giving evidence on commission or
through a closed-circuit television link from a
building outwith the court.
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evidence from children be given on commission as
a matter of course and that only under exceptional
circumstances should children be required to give
evidence in court. Have you considered that? In
doing so, you would have to consider the rights of
the person on trial. How would you square those
considerations?
Lesley Napier: The general way in which
evidence is given in Scotland is in an open court in
front of the accused. When we make exceptions to
that, we obviously have to have good reasons for
doing so, which is why we decided that an
automatic entitlement was appropriate for only the
most vulnerable of children. As my colleague
Merlin Kemp indicated, that does not mean that
special measures are ruled out for other
witnesses, but that there is a general presumption
that they are most appropriate for younger
children.
Mike Pringle: You ruled out the possibility that
all children who had been deemed vulnerable
witnesses by whichever authority could give their
evidence on commission regardless of their age,
but you did not see fit to say that.
Lesley Napier: All children under 16 are
considered to be vulnerable witnesses. That is an
automatic entitlement regardless of what type of
case they are involved in. All children under 16 will
get the help and protection that they need to be
able to give their evidence to the court. In deciding
what special measures are most appropriate, the
party calling them—and, indeed, the court—will
have to decide what is in the child’s best interests,
including taking into account the child’s views. We
think that those are important safeguards to
ensure that those children’s needs are met.
The Convener: Let us turn to a slightly more
technical aspect: the taking of evidence on
commission. At the moment, when evidence is
taken on commission in a criminal case, is the
accused present?
Lesley Napier: Under special measures, the
accused could be present by leave of the
commissioner. However, there is a presumption
that the accused will not be present. The accused
would have to ask to be present and I imagine that
there would have to be a good reason for their
being there. That is what we are following on with
our provision. It is not the general rule that the
accused would be present—there are obvious
circumstances in which that would not be
appropriate. However, the accused could be
present by leave of the commissioner if, for some
reason, that was deemed necessary.
The Convener: You used the phrase
“by leave of the commissioner”.

Mike Pringle: Whether or not you meant it to,
that leads neatly on to my next question. A
number of witnesses have requested that all
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Is that an appealable exercise of function? Can
the accused challenge that?
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Barbara Brown: We have not written any
specific appeal provisions into the bill regarding
the decision about special measures. There is no
specific appeal for that.
The Convener: Would there be a danger of
contravention of the ECHR if an accused were to
be denied the right to be present when a witness
was giving evidence on commission?
Lesley Napier: We feel that none of the special
measures in the bill is prejudicial against the
accused. They all allow the accused to see and
hear the evidence that is brought. We are satisfied
that all the special measures are ECHR compliant.
The Convener: Some of the submissions that
we have received have expressed concern at
even the potential for the accused to be present
when a vulnerable witness gives evidence on
commission. The natural questions are whether
that right has to be stated in the bill or whether
there is any intention to remove that right.
Lesley
Napier:
We
understand
those
sentiments. The reasoning behind that provision is
that it might be that evidence on commission is
chosen not because the witness is in any way
intimidated or in fear of the accused. It could even
be a defence witness giving evidence on
commission. There may be perfectly good reasons
for the accused to be in the room, which would not
cause any difficulty. That is why we think that it is
reasonable, as a general rule, for the accused not
to be present but for them to have the possibility of
being present if it is appropriate.
The Convener: I presume that the various
agencies that are involved before the procedural
step to take evidence on commission is arrived at
will co-ordinate to ensure that a witness giving
evidence is informed of the likelihood of the
accused’s seeking to be present, and that
appropriate support will be put in place.
Lesley Napier: That is reasonable. Any special
measure that is chosen has to be in the best
interests of the witness. If there is a possibility that
that could be undermined by the accused’s
presence, it may not be the most appropriate
special measure. The general rule will be that the
accused will not be present; therefore, the onus
will be on the accused to state why his presence is
required, rather than the other way round.
The Convener: Another technical aspect relates
to district courts. In relation to criminal cases, the
bill does not expressly extend the provisions to the
district courts but provides a facility to do so by
exercise of Scottish ministers’ discretion through a
statutory instrument. It might help the committee to
know the reasoning behind that. People who have
made submissions to us have asked why the
provisions are not available through all courts.

48

Barbara Brown: We thought carefully about the
extent of the provisions and whether we should
include the district courts. Members may be aware
that the current provisions, under section 271 of
the Criminal Procedure (Scotland) Act 1995, do
not cover the district courts. We were not given
any evidence to suggest that there was a
significant need for special measures to be
available in district courts across the board. Given
that—as has been mentioned—the review of
summary justice that is being conducted under
Sheriff Principal McInnes has not yet reported, we
did not feel that it was appropriate to change the
status quo. However, as you say, there is a power
in the bill to extend the provisions if to do so is
considered to be appropriate. We will monitor the
situation and, if there is a real need to extend the
provisions to the district courts, we will consider
that in the fullness of time.
The Convener: Is it the case that, having regard
to the physical nature of district courts throughout
Scotland, there would be practical implications
concerning infrastructure and the courts’ ability to
provide facilities for vulnerable witnesses?
Barbara Brown: Such issues will be examined
in general terms in the McInnes report and we will
take note of the report’s recommendations when it
appears.
Nicola Sturgeon: The bill allows for the
automatic entitlement of children to special
measures
to
be
overruled
in
certain
circumstances. Some written submissions to us
have suggested that, strictly speaking, that means
that the entitlement is not automatic. Will you talk
us through the reasons for the provision to allow
the entitlement to be overruled?
Lesley Napier: We consider the entitlement to
be automatic. It is an automatic entitlement to
special measures, which are chosen according to
circumstances and what is most appropriate for
the child. There are two main exceptions under
which a child could give evidence without special
measures. The first is when the child wants to give
evidence in open court. That exception is
important for empowerment of children—if they
want to give evidence in that way, it is possible.
The second exception is subject to a high test of
whether a special measure would create a
“significant risk of prejudice to the fairness of the trial”.

That risk would have to be significantly higher
than the risk of prejudice to the witness. That high
test means that if there were a risk that the
accused would not have a fair trial, and that risk
outweighed the prejudice to the witness, the
possibility would exist for the witness to give
evidence in open court. Because that is a high
test, it would be applied only in exceptional
circumstances. However, it is an important
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safeguard, because the accused’s right to a fair
trial is fundamental. Anything that would prejudice
that right would have to be taken into account. We
are satisfied that the test is high, so it does not
diminish the automatic entitlement. It is just a
safeguard.
Nicola Sturgeon: Nobody would object to the
first exception. If somebody wants to give
evidence in open court, I do not see why they
should be prevented from doing so. To the extent
that concern was felt, I suppose that it was about
the fact that the courts and the people who
practise in them are steeped in the adversarial
system, so too much willingness might be felt to
see prejudice to a trial that does not exist in reality.
Will any monitoring take place?
Lesley Napier: Yes. The test specifies
“significant risk”, so it is a high test. As I explained,
courts will not consider only the test. The interests
of the witness will also be paramount in the minds
of judges. If the bill is passed, we will monitor how
all the provisions work in practice. We are certainly
satisfied that the safeguard is subject to a high
test, so it will also protect vulnerable witnesses.
Jackie Baillie: The bill specifies that the right to
be treated as a vulnerable witness is automatic for
a child under 16 and discretionary for all other
categories. What is the reason for the distinction?
That question is not surprising from me. As others
have suggested, might that distinction lead to
inconsistent interpretation and application of the
bill?
Lesley Napier: An important element of the bill,
particularly for vulnerable witnesses, is its flexibility
to consider every witness as an individual and to
examine the facts and circumstances of the case,
so that witnesses can receive the help that they
need. We concluded that children are particularly
vulnerable because of their age and level of
maturity, so they need that automatic entitlement
as a right. However, it is also important to look on
vulnerable adults as individuals and to give them
consideration.
We are satisfied that the bill provides legal
duties to ascertain whether vulnerable witnesses
are involved in a case and to ensure that their
needs are met once they are identified. That
should be sufficient. If we gave specific adult
witnesses automatic entitlement, we might exclude
individuals who did not fall within the categories.
Making eligibility flexible and discretionary means
that each witness can be considered as an
individual.
Jackie Baillie: How do you ensure that
interpretation is consistent? Some evidence—
including a submission from the Law Society of
Scotland—suggests that unless the criteria are
clearly defined and comprehensive, unfairness will
be built into the system.
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Lesley Napier: That is why the bill sets out a list
of factors that the courts must take into account.
That list will help to encourage consistency in
dealing with matters. If the bill were too stringent,
people might fall through the gaps because they
might not fit into strict categories. It is better to
have factors that the court must consider in
determining vulnerability, instead of categories
that might not catch all vulnerable witnesses.
Jackie Baillie: There is a suggestion that, as a
result of that provision, too much emphasis will be
placed on the circumstances of the case or the
quality of the evidence, rather than on the impact
of the experience of giving evidence on the
potentially vulnerable witness. Has the Executive
given further thought to how that issue could be
teased out?
Lesley Napier: With most vulnerable witnesses,
it is likely that, if they do not get the help they
need, their evidence will be diminished. That issue
is at the heart of the bill—it is about enabling
vulnerable witnesses to speak up so that all the
evidence is put before the court. The test of
whether the evidence will be diminished will
enable vulnerable witnesses who need help to get
it.
16:15
Peter Beaton: It is important to understand that
one of the principles behind both the bill and our
general approach to witnesses is that we want to
sustain as much as possible the autonomy of the
witness. Clearly, vulnerability has a number of
characteristics, some of which relate to identifiable
characteristics of the witness. However, some of
the factors that are listed in the passage of the bill
to which my colleague Lesley Napier referred
relate to the circumstances of the crime or to
behaviour perpetrated towards a witness on behalf
of or by the accused.
There is a balance to be struck. It is important to
realise that none of those factors is individual—
they are collective—and that there is not a
hierarchy. Just because the passage to which
Jackie Baillie referred is the first in a list, that does
not mean that it will be given precedence. The
court will be under a duty to take all the factors
into account, while having regard to the autonomy
of the witness and the general overall purpose of
the bill, which is to facilitate, in the interests of
justice and witnesses, the giving of evidence by
people who otherwise might be unable to, or
deterred from, doing so.
Jackie Baillie: I assure Mr Beaton that I
understand that whether something comes first or
last in a list might be irrelevant. I gave the
interpretation that has been put on the bill by
organisations from which we have received
evidence. It would be enormously helpful if we had
clarity about the Executive’s intentions.
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I will move on to test further issues of definition
that have been raised with us in evidence. The
Disability Rights Commission in Scotland asks that
the definition of disability in the Disability
Discrimination Act 1995 be used in the bill, which
is eminently sensible. What is the Executive’s view
on that?
Lesley Napier: We will certainly consider that
issue further. One of our concerns is whether that
definition might be more restrictive than the
present provision. However, we note the Disability
Rights Commission’s response and we will
consider it.
Jackie Baillie: The Scottish Association for
Mental Health has concerns about witnesses with
mental disorders on which it seeks clarification.
Will additional medical evidence be required for
people with a mental disorder? Will a witness’s
mental condition be made public?
Lesley Napier: If a mental disorder is the main
reason for an application for special measures, it
is likely that that will have to be backed up by a
medical report. On whether the reason would be
made public, under the bill at present, the
application would be served on the court and the
other party, so it would be a court document. We
note the matters that SAMH raised in its
submission and we will consider them.
Jackie Baillie: I have one final question, to
which I assume you will give a similar answer. The
Law Society of Scotland made the interesting
suggestion that the bill should have a catch-all
provision that allowed for self-referrals. Will you
consider that suggestion?
Lesley
Napier:
Yes.
We
have
met
representatives of the Law Society. One of the
difficulties with self-referrals, which was probably
elaborated on by the earlier witnesses to the
committee, is that witnesses are not a party to the
proceedings. There are other difficulties, such as
the fact that because vulnerable people will be
involved, self-referrals might be difficult. We
consider that, given that under the bill the parties
must take into account the best interests of the
witness and ascertain their views, there are clear
ways in which witnesses’ views can be channelled
to judges so that their needs are met. We are
content that the bill has sufficient safeguards and
that self-referrals are not necessary.
Colin Fox: I turn to civil proceedings. A lot of
submissions have raised concerns about the
peculiarity of the proposal to make the party who
wishes to call a vulnerable witness pay for special
measures. Has the Executive considered
amending the bill so that the Scottish ministers, for
example, would pick up the tab for that?
Lesley Napier: My colleague Merlin Kemp will
answer that question.
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The Convener: He is the one who has just gone
white.
Merlin Kemp: The Scottish ministers’ view is
that, in line with the nature of civil proceedings,
parties should instruct and pay for their own
cases—there is party autonomy in civil cases,
unlike in criminal cases.
Colin Fox: So the answer is no.
Peter Beaton: The answer is no because it is a
matter of principle that in civil proceedings, parties
organise witnesses in accordance with their
needs. It has to be borne in mind that for certain
civil proceedings, legal aid is available and would
normally cover issues such as special measures.
We also have to remember that costs might be
hidden. The provision of equipment will not
necessarily be an on-cost if it is available in the
court. The Scottish Court Service is unlikely to
charge a fee for the use of equipment that is
available in the court. If the special measures in
civil proceedings involve equipment that is
available in the court, there should be no on-cost
as such. There is already a charge for parties’
bringing witnesses to the court in civil proceedings
so there is no change in the law in that respect.
The Convener: Is it the case that evidence is
more likely to be adjusted by a joint minute of
admissions in civil cases than in criminal cases?
Peter Beaton: For many of the proceedings that
we are talking about, the current trend in civil
justice is a major decline in the taking of evidence
to resolve issues. For example, in family actions
involving parental responsibility, in certain courts
there is rarely, if ever, a proof. Family sheriffs in
Glasgow have set themselves the objective not to
have proofs in relation to parental responsibility,
which is an area where vulnerable witnesses are
likely to be found.
The other main area where vulnerable witnesses
are likely to be found in civil proceedings is in
relation to proof hearings for the establishment of
grounds of referral for children’s hearings. Special
measures are already available there, because
when the Children (Scotland) Act 1995 was
implemented, the opportunity was taken to build
on common-law powers, which the Court of
Session reasserted following a petition to the
nobile officium by the principal reporter to the
children’s hearing, indicating that special
measures could be granted as a matter of inherent
power of the court. Rules of court support
proceedings under part 2 of the act, which have
been in place since 1996. The rules cover
proceedings such as the establishment of grounds
of referral. The experience has been that the rules
work perfectly well. In such cases the situation is
slightly different to other civil cases. It is more akin
to the situation in criminal proceedings, because
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the main party is a state institution, namely the
Scottish Children’s Reporter Administration.
Nicola Sturgeon: You commented on selfreferral a few minutes ago. What recourse do you
envisage being available to witnesses first, where
they think that they are a vulnerable witness, but
the party calling them does not agree and
secondly, where they believe that the special
measures that have been granted are not
appropriate for their needs and they would prefer
other such measures?
Lesley Napier: The first example that you give
is probably quite unlikely. It is obviously in the
interests of the party calling the witness to get
them the help that they need to be able to speak
up in court. The party has a duty to ascertain
whether a witness is vulnerable and I hope that
they will take that duty seriously.
I understand your second point that there could
be a disagreement between the party calling the
witness and the witness over which special
measure is most appropriate. To a degree, that is
why the witness’s views on that will be stated on
the notice and application. It will therefore be quite
clear that the party is seeking a special measure
that is different from what the witness wants. We
would certainly envisage that, in such
circumstances, it might be appropriate for the
court to ask for a hearing on the special measure
application and notice, rather than just grant it in
chambers. Consideration could then be given as
to why the special measure sought is different
from the one that the witness requires or wants.
Nicola Sturgeon: Is the court’s decision at that
stage appealable?
Lesley Napier: No. We are satisfied that it
should not be appealable because the court and
the party have the duty to take into account the
best interests of the witness, including their views.
Nicola Sturgeon: Most court decisions in the
process of a trial or civil case are appealable at
any stage. Is there any particular reason why this
sort of decision would not be appealable?
Lesley Napier: One reason is that we want the
court process for dealing with vulnerable
witnesses to be as efficient as possible and to be
without further delays. That is why we think it
important to build in safeguards as to what must
be taken into account when deciding what is
appropriate for a vulnerable witness rather than to
provide for further appeals. Appeals could also be
made against a special measure for a witness.
Appeals could lead to further delays in the
process.
Nicola Sturgeon: I appreciate that we are
getting into theoretical territory, but what if a
witness thinks that the judge did not take their best
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interests into account and believes that, if he had,
he would have made a different decision? Most
other decisions that a judge makes in the course
of a trial are in themselves appealable. Apart from
the need to avoid delays, I do not see why in
principle the decision on special measures should
not be appealable.
Lesley Napier: I am not aware that the
particular issues relevant to witnesses are as a
general rule appealable.
Barbara Brown: A decision has to be made.
The view is that the court has the duty to take the
best interests of the witness into account and
decide what the appropriate measure is. That
should be the end of the matter at that point.
Otherwise, there is scope for delay.
Nicola Sturgeon: One could say that a judge
has a duty to decide whether somebody is guilty or
innocent and that a decision has to be made.
However, the decision is still appealable if the
person who is found guilty does not agree with it.
The provision strikes me as being out of kilter with
other court decisions.
Lesley Napier: Another factor within the bill that
may slightly alleviate your concerns is the review
provision, which allows for an application for a
vulnerable witness to be made even if it has not
been made before the trial. If it becomes apparent
during the trial that the witness feels vulnerable—
the witness may even say so themselves—there is
provision for a special measure to be applied for
and used at that time. The court can also do that
of its own accord. There is another opportunity,
even close to the time at which the witness has to
give evidence, for such things to be taken into
account. That could be an additional help on that
matter.
Peter Beaton: The bill will have implications—
although they perhaps lie more in the margins of
the bill than in the bill itself—for interagency and
intra-agency working, which will be required in
order for the bill to function. In other words, one of
the bill’s implications will come through the
implementation strategy. It must be remembered
that the bill is part of an overall move towards
making the processes in the formal courts rather
more person centred than they were in the past.
Those processes have been the subject of
tensions and, one might say, justified criticism. On
that issue, the Scottish ministers are clearly
moving on several different fronts.
One implication of that is the culture change to
which David McKenna referred in his evidence
earlier. One part of that is that the person-centred
nature of the processes will start long before the
formal court proceedings. Theoretically, the
question may have some merit in it, but the point
is that in practice it will be ensured that, to the
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greatest extent possible, the arrangements focus
on the individual witnesses, whose interests and
views will be taken into account at a much earlier
stage of the process than is the case at the
moment.
The spine policy of the bill intends to achieve
that and it involves a good deal more than only
creating the legal framework, which we do in the
bill. When push comes to shove, a balanced
decision must be taken as to what is best for
witnesses. We think that, realistically, the
instances where it is likely that there will be a
major disagreement between the witness and the
interests bringing them will be so rare that it would
create a major imbalance if an appeal provision
were included in the bill. Such an appeal provision
would imply a good deal of procedural
infrastructure, which we think would tilt the
balance against efficacy and practicability.
16:30
Mike Pringle: The bill suggests that a supporter
cannot be called as a witness. Is that correct?
Merlin Kemp: I will try to give a slightly less
succinct answer than the previous one. I will clarify
what was said earlier. As the bill stands, a witness
in proceedings cannot be a supporter. We have
had representations about the matter from various
agencies, as has the committee. In the light of that
and what has been said earlier in the proceedings,
we are prepared to consider the issue again. We
will have to go back and give more thought to it.
Lesley Napier: I will explain why we reached
the decision not to allow witnesses to be a
supporter. We were working on the basis that
there could be concern and objections if a
supporter had already given evidence in the case
against the accused and was then supporting the
witness. Part of the defence could be that the
supporter had coached the witness; it could
appear to be prejudicial. That was the basis of why
we thought in general that witnesses should not
act as supporters.
Mike Pringle: Take as an example a serious
case where a young child of 11 has been raped
and the only person to whom she has turned is her
mother. The mother has witnessed the rape and is
called as a witness prior to the child being called.
You are suggesting that in that situation the one
person who might give some stability to the child
when she is giving evidence could not do so. The
person who is the supporter would be made aware
of the proposed section 271L(3), which states:
“The supporter shall not prompt or otherwise seek to
influence the witness in the course of giving evidence.”

It would surely only be right for the mother to be
able to sit and offer some comfort in the court
while proceedings were being taken.
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Barbara Brown: The danger in such a situation,
which is why we decided on the wording that we
did, is that, as Lesley Napier said, it can easily be
exploited by the defence, which can say that the
child has been influenced or coached by her
mother. When we were trying to decide how to
define a supporter, we thought carefully about
whether we should list people who should or
should not be allowed to be supporters. We were
aware that the question of a supporter being a
witness was the most sensitive area where there
might be cause for dispute in a case, so we
thought that it was appropriate to exclude
witnesses. That signals that in general other types
of individual should be allowed to be supporters in
most circumstances.
Having heard what has been said today by our
colleagues in the Crown Office and elsewhere, we
will consider the matter again and see whether a
modification needs to be made.
Mike Pringle: If somebody is close to the
person who is giving evidence—in the scenario
that I mentioned the mother—is it not assumed
that they will probably have discussed the case
before they came to court anyway? The person
has already given their evidence and, having given
their evidence, might be at the back of court and
not influencing anything at all. The thrust of the bill
is to help vulnerable witnesses. In a situation such
as the one that I have outlined, someone might not
give evidence because the person whom she
wants to have as a supporter is not allowed to be
there because they have already been called as a
witness.
Barbara Brown: We take that point. We are
concerned not to get into a situation in which the
existence of a particular supporter undermines the
effectiveness of the individual witness’s evidence
by being used as a way to exploit what has
happened but, as I said, we are open to
reconsidering the provision.
Mike Pringle: Good.
The Convener: Does Nicola Sturgeon want to
comment?
Nicola Sturgeon: In the light of the commitment
that Barbara Brown has made, I will let the matter
lie and come back to it at another stage.
The Convener: I will turn to some practical
aspects and to implementation in particular. How
does the Executive propose to put the bill’s
provisions into practice?
Barbara Brown: It is obviously early to plan
implementation in any detail. We will have to find
out what the final shape of the bill is. However, as
Shona Barrie indicated earlier, we are planning to
set up an implementation group, which will include
representatives of all the various agencies that will
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need to be involved in implementation. That will
include the Crown Office, the Scottish Court
Service, the police and social work agencies—all
the different bodies that will have a role to play.
We will consider everything that will need to be
done. It is clear, as you have heard in evidence
this afternoon, that a lot of guidance needs to be
prepared and a lot of training needs to be planned.
We will have to work closely with all the agencies
that will be involved to find out how best to do that.
The Convener: Is there a time scale for that and
is there a framework for guidance?
Barbara Brown: We do not have a firm time
scale yet for what we can implement at what
stage. That will depend very much on talking to
the agencies and finding out what is practicable for
them as far as getting training in place and
guidance drafted is concerned. The Executive is
committed to bringing the bill into force as soon as
is practicable.
The Convener: So the bill is viewed with a
degree of urgency.
Barbara Brown: Yes.
The Convener: Are there are any practical
considerations to do with the implementation of
the bill? Will any barriers need to be overcome? I
refer principally to barriers in infrastructure. The
bill will require certain physical changes to courts
and facilities and perhaps changes to personnel
resource. Are those being quantified at the
moment?
Barbara Brown: We will talk to colleagues in
the Scottish Court Service and the Crown Office
about those matters. We are aware that there are
equipment needs in the Court Service, which will
have to put into place additional facilities for
closed-circuit television, for instance. However, we
think that sufficient facilities are in place in various
places around the country to allow us to start
implementation in phases and, we hope, roll it out
as more equipment and other things that are
needed become available.
The Convener: You talk about phasing
implementation. The bill either comes into force or
it does not. If it comes into force, it is presumably
the right of any vulnerable witness or whoever
represents that individual to seek to invoke the
provisions of the act.
Barbara Brown: We say in the financial
memorandum that we will probably implement the
bill in phases, which means that different
provisions could be brought into force at different
stages.
Merlin Kemp: There are timing issues over how
quickly certain parts of the bill can be
implemented.
Certain
elements
can
be
implemented fairly quickly; others will require
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greater infrastructure and training and will take
longer. That will inevitably lead to a phasing of
implementation.
We
want
to
implement
procedures for monitoring as soon as we can so
that we can constantly gather information about
how implementation is working. Perhaps
implementation will have to be revised constantly
as processes are developed and implementation
goes on.
The Convener: Who will be charged with
responsibility for the monitoring?
Barbara Brown: We will obviously want to
monitor how effective the bill’s provisions are. We
will need to work with the agencies involved in
implementation to find out how best we can build
monitoring systems into the processes that they
are putting in place. Monitoring will be a joint
responsibility, but we will be keen to gather
information about implementation as the plans roll
out.
Karen Whitefield: On resources, is it the
Executive’s intention that every court in
Scotland—all the sheriff courts and the High
Court—will eventually be able to provide for
special measures?
Barbara Brown: That would probably be the
ideal situation.
Karen Whitefield: What would be the ideal time
scale for that?
Barbara Brown: I am not in a position to
answer that question at the moment. You might
want to come back to that issue at a later stage.
Karen Whitefield: What would be the minimum
requirement for courts in Scotland to allow you to
implement the bill?
Merlin Kemp: We have had a good deal of
discussion with the Scottish Court Service about
what equipment is already in place and what is
likely to be required as the bill’s provisions are
rolled out. The minimum requirement is that we
ensure an adequate geographical spread,
regardless of the number of vulnerable witnesses
who are dealt with. There should be a bare
minimum that avoids the need to transfer cases
from one end of Scotland to the other. We have
had discussions with the SCS and we are
confident that that can be achieved fairly quickly. It
is then a matter of beefing up the available
equipment further down the line.
Karen Whitefield: Has that bare minimum been
achieved already or will we have to work to reach
it? If so, is there sufficient money to allow us to
reach it?
Merlin Kemp: At present, we have not reached
the bare minimum in every respect, because we
envisage that certain elements—for example, the
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use of a remote live television link—will require the
preparation of rooms outwith court buildings. To
date, that method has not been used much, so
there is work to be done in that area.
The courts have an on-going programme of
technological advancement, which we think will be
sufficient to enable them to meet the bare
minimum requirements for implementation.
Karen
Whitefield:
On
the
financial
memorandum, what assurances can you give the
committee that there are sufficient resources not
only to provide for the bare minimum in relation to
special measures in courts, but to provide for the
training that Victim Support Scotland might be
asked to provide to allow for implementation of the
bill. As we have heard, the witnesses from VSS
believe that money would be required for such
training. The Crown Office’s computer and IT
services will be the subject of additional resource
demands. How can you assure us that sufficient
money will be available to allow the bill to be
implemented?
Merlin Kemp: IT equipment for the Crown
Office is one of the elements that is costed in the
financial memorandum. We worked closely with all
the relevant agencies when we drafted the
financial memorandum, so I am fairly satisfied that
that point has been covered.
We have had preliminary discussions with
agencies about what training is already provided.
For example, we have had discussion with police
colleagues and the Association of Chief Police
Officers in Scotland about the training that is
provided. A significant amount of existing training
can be modified or added to; it is not simply a
question of providing brand new training
programmes. At the moment, it is difficult to say
how much new training will be needed and how
much it will cost. We will have to work closely with
the agencies to ensure that such training is
provided. We undertook close consultation with
those colleagues when we prepared the financial
memorandum.
Karen Whitefield: The Association of Directors
of Social Work’s submission to the committee
suggested that it thinks that the resources stated
in the financial memorandum will be insufficient to
allow the bill to be implemented. It believes that
that there will be insufficient resources to support
the other agencies that will be relied on to make
the bill’s provisions workable and to allow
vulnerable witnesses to be identified. Do you
agree that that is the case?
Barbara Brown: We undertook some
consultation with the Convention of Scottish Local
Authorities and we thought that we had accounted
for all the costs that we could identify. If people
come to us and say, “That is wrong”, we will have
to re-examine the issue.
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Merlin Kemp: We have spoken to the ADSW
and we would be happy to speak to it again about
its concerns. The ADSW was helpful in discussing
relevant agencies that will be affected and
providing us with contacts. We would be happy to
speak to those agencies about their concerns as
well.
Karen Whitefield: How much of the financial
memorandum
relies
on
the
phased
implementation
of
the
bill?
Is
phased
implementation essential to allow the bill to be
workable?
Barbara Brown: The financial memorandum
states that all the costs “assume full
implementation”. We are saying that phasing will
allow us to meet the costs that arise to April
2006—therefore, there must be some phasing.
However, it is important to remember that the
matter is not just about money; it is about people
learning to do things differently and adopting a
different culture, which takes time. New ways of
working are required, which is as much a reason
for phasing as resource issues.
Jackie Baillie: Could the Scottish Legal Aid
Board be included in your further discussions, as it
has raised concerns?
Barbara Brown: Certainly.
Jackie Baillie: In addition, would you share with
the committee information about baseline
provision and your intentions vis-à-vis roll-out?
There seems to be some interest about such
matters.
On a separate matter, we have received a
number of representations, one of which is from a
Donald MacKinnon. His representation is
supported by ChildLine Scotland and Justice for
Children. Will you clarify the position? Is the issue
that he raises one for another bill? If so, when is
the legislative opportunity likely to arise?
Barbara Brown: The matter is not one for the
bill in question, as the law of defamation is not
within the bill’s scope. I am afraid that we are not
in a position to answer your final question.
Jackie Baillie: Can you find out when a
legislative opportunity is likely to arise? The matter
has been raised before with Cathy Jamieson when
she was the Minister for Education and Young
People.
The Convener: I am sorry, Jackie, but I must
intervene. I do not think that the matter is germane
to the purpose of the committee, the meeting or
our questioning of the witnesses. You should
properly raise the matter as an MSP directly with
the Executive.
I thank Mr Beaton and his team for attending—
their input has been extremely helpful.
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In the interests of the convener, I declare a brief
comfort break of three minutes.

The Convener: I am certainly sympathetic to
that view. Would you like to add something,
Jackie?

16:46
Meeting suspended.

Jackie Baillie: I was going to say something
slightly different—that I think that the Law Society
of Scotland could have a valuable input. Although
its evidence was received later than the rest, I
believe that it merits an invitation. I would
obviously support the inclusion of an organisation
such as SAMH, as that would ensure that we had
tested the bill robustly.

16:49
On resuming—
The Convener: We move on to item 2 on the
agenda, which is the committee’s requirement to
consider the written evidence that we have
received at stage 1 of the bill. By way of
background information for members, the
Parliamentary Bureau has agreed that stage 1
should be completed by 21 November, so it is
planned that all evidence will be gathered by the
October recess, with a view to a report being
agreed by the beginning of November. That is a
fairly tight time scale. The clerks have produced a
helpful paper outlining a summary of the
responses to the call for evidence. In addition to
that, we have now received responses from the
Law Society of Scotland and from the Association
of Directors of Social Work.
Members will be aware that we are due to take
further oral evidence on 16, 23 and 30 September,
with the minister giving evidence on 30
September, so there is some time available for the
committee to hear from a further five individuals or
organisations during stage 1. If the committee
wants, we can also schedule additional meetings
to take further evidence. I invite members to
consider the summary of evidence. It is suggested
that, in order to hear a broad range of views, the
committee might consider inviting a further five
organisations to give oral evidence. The
organisations suggested are Scottish Women’s
Aid, the Scottish Child Law Centre, Justice for
Children, the Faculty of Advocates and the
Scottish Human Rights Centre. Collectively they
represent a pretty broad spectrum of experience
and background. I ask members to consider that
suggestion and to indicate whether they agree that
we should call those organisations to give us
further oral evidence.
Scott Barrie: I have no objection to the five
organisations that are suggested, but I would like
to pick up on Jackie Baillie’s point, which she has
laboured quite extensively this afternoon, about
the difference between the legal position of
children and that of other vulnerable witnesses.
Should we consider hearing evidence from
another organisation about the latter group? I
cannot think of one instantly, although I wonder
about the Scottish Association for Mental Health or
a similar organisation. That would give us some
balance, so that we are not hearing just the same
evidence again.
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Karen Whitefield: I do not want to prolong this
discussion, but in the light of Jackie Baillie’s
questions today I think that it would be helpful to
hear from an organisation such as SAMH, which
could contribute to our evidence taking. Although I
have no problem with the Faculty of Advocates, if
we had to limit who we were to hear evidence
from, it might be more appropriate to hear from the
Law Society of Scotland than from the Faculty of
Advocates.
The Convener: That is helpful.
Nicola Sturgeon: As somebody who is not yet
persuaded—far from persuaded, in fact—by
Jackie Baillie’s point, despite her extensive
labouring of it, I wonder whether she has views on
the right organisation to invite to give evidence on
that point. I am not sure, to be honest.
The Convener: She is suggesting the Scottish
Association for Mental Health.
Jackie Baillie: There are probably other
organisations that we could invite, but we have not
invited SAMH to give evidence at all and perhaps
it is not up to speed with the proposals. Despite
labouring my point, my concern is consistency.
Nicola Sturgeon: I know what your concerns
are and I do not think that we should rehearse the
debate here. I would be interested in hearing more
evidence, because I am not persuaded by the
point that you are making. If SAMH is the best
organisation, I am happy to go along with that.
The Convener: There is consensus among
those of us who are present that we would be
willing to include SAMH. I have no problem with
inviting the Law Society of Scotland. I should
declare an interest, as I am a member of the Law
Society, but that is incidental.
In terms of time scale, I do not think that we
need to cut anybody out. I think that we can
accommodate the list of five. The questions might
arise whether, if we ask the Faculty of Advocates,
the Law Society of Scotland is duplicative or, given
the mere fact that we have asked the Faculty of
Advocates, we should in all fairness include the
Law Society of Scotland, because it will come at
the issue from a slightly different standpoint. If
time permits, and I understand from my

63

2 SEPTEMBER 2003

consultation with the clerks that it does, do we
agree to take the five organisations that are listed
in the clerks’ paper, and to add to it the Law
Society of Scotland and the Scottish Association
for Mental Health?
Members indicated agreement.
The Convener: That is helpful. As members will
see from the paper, we also have the specific
component of our desire to seek the views of
individual vulnerable witnesses. A questionnaire
has been circulated, and information has been
available on the Parliament’s website over the
recess. We have a deadline of 15 September. The
clerks tell me that so far four responses have been
received, which I think are from individuals.
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real test is that we have elicited a lot of information
this afternoon. I am grateful to members for their
co-operation.
Our away day is on 8 September, and the next
meeting of this committee will take place on the
afternoon of Tuesday 16 September, when we
shall be taking further oral evidence on the bill.
Meeting closed at 16:58.

Perhaps we need to consider organising a
suitable interview forum for individuals who may
come within the definition of a vulnerable witness.
Clearly, it would have to be a sensitively structured
interview. I wish to consult the committee on the
desirability of taking that forward. If the committee
agrees that we should try to structure an interview
or interviews with individual vulnerable witnesses,
it might be sensible for the committee to agree that
a member of the committee should be a reporter
or an interviewer with a remit, in conjunction with
the clerks, to attend to that matter and, in due
course, report back to the committee. Does the
committee agree?
Members indicated agreement.
The Convener: I ask for a nomination for
someone, in conjunction with the clerks, to be the
interviewing member of the committee for this
purpose. If she agrees, I was going to suggest
Jackie Baillie, because she has experience in the
general field, which might commend her to the
task, but I am entirely in her hands.
Jackie Baillie: Thank you very much, convener.
The Convener: I do not think that it will be time
consuming.
Jackie Baillie: If there is an absolute guarantee
of that, I am happy to oblige.
The Convener: Is that agreeable to the rest of
the committee?
Members indicated agreement.
The Convener: I will leave the clerks to liaise
with you, Jackie, on the arrangements that will be
put in place.
That is as far as we can take matters today. I
thank committee members for attending, and
extend a personal note of appreciation on the
exemplary questioning. I must tell the committee
that it took all our witnesses by surprise. Not only
did we keep to the schedule, at one point we were
actually ahead of what we were trying to do. The
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SUBMISSION FROM ENABLE
Summary
ENABLE broadly welcomes the proposed Bill to assist and protect vulnerable witnesses including
those with learning disabilities. Giving evidence in Court can be an intimidating and difficult
experience for any witness. However, people with learning disabilities are particularly vulnerable
and without full and proper support are likely to have difficulties giving evidence. ENABLE has
consulted with its members, including those with learning disabilities, on the proposed Bill. Our
position is that in some areas the Bill could go even further towards improving the ability of people
with learning disabilities to give evidence. These are detailed below. We would also emphasise
that people with learning disabilities usually need additional help before the case reaches Court.
While we recognise the introduction of this Bill is a positive step forward there needs to be a
continuing evaluation and review of the way vulnerable witnesses are treated at every level of the
criminal justice and civil court systems.
ENABLE’s position can be summarised as follows: •

All people with learning disabilities should automatically be entitled to use of a special
measure. The exception to this would be where the person has decided, after receiving
appropriate information about their rights, that they would prefer to give evidence without using
a special measure.

•

People with learning disabilities who are cited to appear as a witness, accused of a crime or a
party in a civil case should be able to apply to the court themselves to use a special measure

•

The proposal to abolish the competence test is a progressive and positive step. It removes an
arbitrary, unnecessary and irrelevant barrier to people with learning disabilities giving evidence.

•

A person who has given evidence in a court case should be allowed to be a supporter.

•

The use of the special measures for people with learning disabilities should be carefully and
closely monitored.

•

The proposals do not tackle the particular difficulties of those with profound and complex
needs. More research needs to be carried out in this area.

Introduction
The Scottish Executive’s review of learning disability in 2000 -The Same as You?” – estimated that
there were 120 000 children and adults with learning disabilities in Scotland. Around 15-20 000 of
these need a lot of help to cope with daily life. These figures are likely to rise by around 1% per
year over the next 10 years.
ENABLE is the largest voluntary organisation in Scotland of and for people with learning disabilities.
We have a strong voluntary network and over 500 national members throughout Scotland. Around
a third of our members have a learning disability. We also have around 4000 members in 68 local
branches. We provide information and legal advice as well as campaigning for people with
learning disabilities and their carers.
Automatic Entitlement to a Special Measure
People with learning disabilities are currently at a significant disadvantage in the justice system.
They often have difficulties with communication, understanding procedures and getting information
in an appropriate form. They may be vulnerable to pressure and intimidation. As a result the
anticipation and actual experience of being in Court is particularly difficult and their ability to give
evidence is affected. An automatic entitlement to help in giving evidence would be a progressive
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and empowering step.
The Bill currently gives children an automatic right to use a special measure. In this specific
instance ENABLE sees great benefit in people with learning disabilities being treated the same. An
automatic entitlement would place a clear and definite duty on parties to speak to any person with a
learning disability about how they could best be supported in Court. It would place people with
learning disabilities in a position where they had an enforceable right to use a special measure. As
the Bill stands they will be dependent on a third party to identify their disability then decide whether
or not they need a special measure. ENABLE is concerned that the discretionary nature of special
measures may devalue them and result in applications not being made. An automatic right would
also provide people with learning disabilities with reassurance at the earliest possible stage in
proceedings that they will be given the help they need.
The right to self-refer
The identification of a witness as vulnerable is a practical as well as a legal issue. People with
learning disabilities should not have to rely on parties to a case to identify their disability then
decide whether or not a special measure should be used. Self-referral would not remove the
obligations of the parties. It would provide an additional safeguard and may help identify
vulnerable witnesses early in the procedure.
ENABLE believe that those best placed to decide if, and how, they need supported are people with
learning disabilities and their carers. Vulnerable witnesses should be able to ask the Court for a
special measure to be used. The fact there is no precedent for a witness to make an application to
the Court appears to us to be a procedural issue rather than an argument against self-referral.
The competence test
ENABLE strongly supports the abolition of the competence test. We believe this is an unnecessary
additional barrier to people with learning disabilities giving evidence. The ability to understand,
explain or give examples of terms such as “the truth” and “a lie” has little or no bearing on whether
a witness’s recollection of events is likely to be accurate. People with learning disabilities should be
treated in the same way as other witnesses. Their evidence should be heard and a view taken as
to its credibility or reliability in the light of the evidence as a whole.
Pre-Court Support
The ability to give evidence is about much more than what happens in Court. People with learning
disabilities often need support and assistance throughout the entire process. In our experience
there are currently few positive experiences of the justice system. There is normally a lack of
communication and information is not provided in an accessible form. There are numerous
difficulties such as understanding citations, knowing rights and getting to Court. There is little
awareness of the appropriate adult scheme. Assistance depends on whether the person already
has a strong and proactive support network in place. Those who had pre-court visits and
accessible information felt much better placed to give their evidence. These measures could
potentially help all witnesses not just those with a learning disability. ENABLE believes that what
happens before the day in court is extremely important to the quality of a person’s evidence. We
would like to see a broader review to identify other potential areas of support.
Supporters
ENABLE welcomes the provisions to introduce supporters. However, anyone who has already
given evidence in the case is excluded from this role. We see no reason for this exclusion. There
will be instances when someone close to the person with a learning disability is also a witness.
Every witness who has a learning disability should have a right to have a supporter with them.
Wherever possible the supporter should be the person they want even if they have already given
evidence in the case.
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Witnesses with profound and complex needs
The proposals may not assist those with profound and complex needs. Many people with
disabilities use non-verbal communication methods. In some instances they may use a recognised
communication system. If this is the case they should be able to give evidence. In other cases
only those close to the person are able to communicate. ENABLE understands a pilot project
using intermediaries is planned in England and Wales. We hope this will be monitored and the use
of intermediaries kept under review.
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SUBMISSION FROM JUSTICE FOR CHILDREN
Justice for Children was established in 2001 due to strong lay and professional concern that the
interests of children should be compatible with, and indeed enhanced by, the Scottish Justice
system. Justice for Children works to secure respect for the human rights of children who give
evidence in civil and criminal proceedings in Scotland. A focus on the rights and interests of the
child is clearly compatible with the accused’s right to a fair trial.
The Justice for Children Child Witness Reform Group comprises some 60 organisations and
individuals, including CHILDREN 1ST, ChildLine Scotland, NCH Scotland and the Scottish Child Law
Centre.
Introduction
The Justice for Children Child Witness Reform Group welcomes the Vulnerable Witnesses
(Scotland) Bill as a crucial first step forward in ensuring that children can give their best possible
evidence in court. The Bill acknowledges that a significant cultural shift is necessary in order to
ensure that children and young people are able to give their best evidence. We believe that a
crucial weakness in the Bill is the failure to guarantee the provision of special measures, both as a
matter of right and resource.
While the focus of this submission is on children we recognise that vulnerable adults are also
expected to benefit from the Bill. We note that in the Scottish Executive’s consultation Putting our
Communities First: A Strategy for Tackling Anti-Social Behaviour that the provisions of the Bill may
apply to adult witnesses in anti-social behaviour cases. (p. 21, Section 1 Protecting and
Empowering Communities),
The measures proposed in the Bill are based on a recognition that legal reform is necessary to
ensure that the justice system and legal professionals have due regard to the rights and welfare of
children and young people. The adverse consequences of the way in which cases are currently
conducted cannot be overestimated. It is our experience that, when giving evidence in court,
children feel like it is they who are the accused. We find that the negative impact of abuse on
children – including feelings of fear and powerlessness and loss of trust in adults – is often
reinforced by their experiences in the courts. When disclosure of abuse leads to further suffering
for a child, the threats made by the abuser of dire consequences should they ever tell anyone are
borne out by the child’s subsequent experiences.
The principles and rights enshrined in the UN Convention on the Rights of the Child are not
currently upheld when children appear as witnesses. When cases collapse because child
witnesses are inadequately supported and fail to give their best evidence, the consequences for
the children involved are devastating. The wider consequences – in terms of under-reported crime,
witnesses who are reluctant to come forward and, ultimately, the low prosecution and high failure
rate for these cases – are adverse for children generally.
Over the last two years, Justice for Children has worked with professionals, lay people and
academics to develop solutions that preserve the judicial rights of accused persons, and of
defenders or pursuers, whilst at the same time safeguarding and promoting the rights and interests
of children and young people. From that work, we recognise that there are two major omissions
from the Bill:
•

The establishment of a ‘Child Witness Support Service’, as recommended by the Lord
Advocate’s Working Group, to meet the support arrangements for the child prior to and post
the court appearance – in consultation with the child and appropriate others. In defining users
of this service we would expect it to apply to all children and young people under the age of 18.

•

The establishment of a statutory function within the justice service to protect the rights,
interests and welfare of children. We recommend a ‘Children’s Justice Section’ within the
Justice Department which would have the responsibility to co-ordinate the conduct of all cases
concerning children’s evidence. This would include specialist procurators fiscal, childcare and
legal/police personnel. The Section would work closely with the Children’s Hearing service, the
Victim Information and Advice Service (VIAS), the police, local child protection and social
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services agencies and health services, co-ordinating the work of these agencies in relation to
the conduct of cases involving children.
Human Rights
All legislation which is presented to the Scottish Parliament must be compatible with the Human
Rights Act 1998. Justice for Children believes that this Bill is founded on balancing the human
rights principles of:
•
•
•

The need to respect the inherent dignity of people, of all ages, who give evidence in court.
That human right applies equally to children!
The need to ensure a fair trial.
The right to respect for private and family life, home and correspondence.

The human rights of children and young people must be respected in the legal process, particularly
the obligation to protect their dignity in what is currently perceived as a very traumatic experience:
“My friend went to court last year. She’s still really upset and has awful dreams about it”.
“I’m in a really bad situation – I’m worried about going to court and I can’t sleep.” 12 year old
girl.
In fact the fear of giving evidence in court can mean that some of the most serious crimes are
never reported:
”I wish I’d told someone he’d raped me, but I don’t want to go to court. I couldn’t handle it.” 13
year old.
“My uncle raped me four years ago. He went to court but was found not guilty – no one
believed me. Something else has happened; I’m not telling anyone this time” 13 year old.
(These quotes come from children who called ChildLine).
Ultimately the Bill will only be successful in achieving its objectives if there is cultural and
operational change on the part of all those involved in administering the civil and criminal law.
Purpose of the Bill
Justice for Children believes that the measures proposed in Bill are not sufficient to meet the
declared objectives to:
• Improve the quality of evidence given by vulnerable witnesses
• Enable and encourage the use of special measures in all types of court proceedings
• Widen the category of witnesses who may be considered as vulnerable to include all children
and young people under 18.
Justice for Children believes that action is required on the following to achieve the declared
objectives:
• Cultural change
• Proper support services for children
• Creating an environment where children and other vulnerable witnesses are able to give their
best evidence.
“Rights” set out in the Bill
“This Bill will give children (aged under 16) an automatic entitlement to use special, measures
when they give evidence. This means that children will now have a right to use a special measure
although they can express a wish to waive their entitlement.” (Policy Memorandum, Paragraph 15)
The commitment to a ‘right’ is disingenuous. Only the Policy Memorandum refers to a ‘right’. In
fact children and young people have no protection from an arbitrary decision not to grant the
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special measure(s) requested. The child/young person who is a witness has only the right to ask
for a special measure(s) but no entitlement to receive the specific measures or measure requested.
The Bill as introduced gives children no right to special measures
Special measures are essential to ensure that children give their best evidence, particularly in
criminal courts, where the high standard of proof means that the credibility and reliability of their
evidence will be severely tested. The Bill as introduced provides that a criminal court shall make an
order authorising the use of special measures if satisfied that the test is fulfilled. The test is that
“the special measure or measures specified in the notice is or are the most appropriate for the
purpose of taking the child witness’s evidence.” [Part I, s271A (6)(a)].
The use of the “most appropriate” test is a fatal flaw in the Bill. The court is not required, as it is in
civil cases, to have regard to the possible effect on the child of giving evidence without the benefit
of special measures. There is no presumption that giving evidence without such measures would
be detrimental to the child’s interests. The test leaves the court to use its discretion with no
guidance.
The Justice for Children campaign reminds the Committee of the cultural change that will be
required to ensure the Bill’s success. It is essential that, to enable that cultural change, the Bill sets
down standards that courts must follow. Without those standards, the campaign believes that the
courts will continue to regard evidence given in any other way than live and unaided in the witness
box as inherently suspect and will be reluctant to order special measures.
The “most appropriate” test should be removed from the Bill and replaced by a principle that states
that children have rights to special measures unless, for example, the court is satisfied that these
measures would not be in their best interests.
In addition, the ability of the court to revoke a previous order for special measures must be
removed from the Bill. The existence of this power undermines the Bill’s purpose and means
continuing uncertainty for the child, who may find the arrangements for the giving of her/his
evidence changed at the last minute.
The Bill must deliver a right to special measures for children and young people. A right guarantees
a certain level of treatment. So if children and young people are to have a right to special
measures, they must have the power to enforce this right
Problems with the General Principles of the Bill
It continues to permit discretion in the use of special measures for children and young people who
are vulnerable witnesses
“It is intended that the Bill will help to support the development of a culture within the justice system
which enables children and other vulnerable witnesses to participate fully.” (Policy Memorandum,
paragraph 2). We agree that on its own, the Bill cannot deliver the culture change which is
necessary to ensure that the needs and interests of children and young people are fully protected.
It is therefore very important to seek information at Stage 1 on what other measures will be
introduced, along with timescales, to achieve a real cultural change amongst all court staff and
professions involved in the legal process.
“The main benefit of automatic entitlement is that it enables the witness to know what to expect
from the trial experience at an early stage.” (Ibid., paragraph 15). How will the child/young person
know what to expect given that they have no power to control the process? It is up to the Sheriff to
decide what and how many special measures will be granted. This principle must be thoroughly
debated at Stage 1 and the safeguards that we request above added.
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OTHER ISSUES
Effect of Being a Witness in the Current System
As stated above, it is essential to acknowledge that the current system causes distress and
confusion to children and young people. There is no system for identifying and flagging up child
witness cases. When children come to court as witnesses, VIAS are often the first to realise They
are children.
Special Measures
Special measures are about enabling witnesses to give their best evidence and thus getting to the
truth. Innocent persons have, therefore, nothing to fear from special measures such as giving
evidence in chief in the form of a prior statement. [Part I, s271M].
However it is very disappointing that one of the special measures, the power to take evidence from
a child/young person on commission outside court premises, is significantly and unnecessarily
diluted in both civil and criminal proceedings, as the accused may be in the room with the consent
of the commissioner. [Part I, s271I & Part II s14].
Clarification is needed on the circumstances it is envisaged that the Court could use the power not
to grant a special measures order. The Bill allows this to happen if:
“(i) the taking of the evidence of the child witness without the child witness being so present would
give rise to a significant risk of prejudice to the fairness of the trial or otherwise to the interests of
justice, and (ii) that risk significantly outweighs any risk of prejudice to the interests of the child
witness if the order is made.” [Part I s271A (11) & s271B (3)].
It is the experience of those involved in working with child witnesses that current measures to get
the best evidence from children are insufficiently used. There is, therefore, a real fear that this
power to refuse special measures will be routinely used. We are also opposed to this power in
principle.
Denying a special measure(s) is denying a child justice and potentially the right to dignity. It is in
the public interest that witnesses are enabled to give their best evidence in court and it is in the
public interest that the court hears the truth.
There is also a need for sufficient investment in the staff and technology required to deliver the
‘special measures’ such as support workers. We believe that there should be sustained investment
across the country to ensure that special measures are available and in place in every sheriff court.
Only thus, and with automatic entitlement, will the desired change of culture begin to be effected
across the whole system. The costs associated with the introduction and implementation of this Bill
are high: £3.95 million annual running costs and start up costs of £1.2 million. This is especially so
since the latter costs do not include special measures such as e.g. live TV links in every sheriff court
(see Part II, s15). Practically, the arrangement for moving from one sheriff court without the facility
of a live television link to another sheriff court within the same sheriffdom which does have such a
link, may cause significant administrative problems and unnecessary disruption to other cases and
possible delays for the case in which the child/young person is involved.
£1.87 million is given for applications and notices pre-hearing. Automatic entitlement to and
arrangements for, the provision of special measures would cut these and other administrative
costs. Such processes will, we believe, add further strain and confusion to an overburdened
service, putting pressure on court time and potentially leading to a backlog of cases.
Support
During the passage of the Bill, clarification should be obtained on the general principle of the
support given to children and young people. Section 271 L states “The supporter shall not prompt
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or otherwise seek to influence the witness in the course of giving evidence.” [Part I, s271L (3)]. Staff
from voluntary organisations, such as CHILDREN 1ST, who have experience of being supporters,
say that they have been fearful even of offering a tissue to a crying child in case it is interpreted by
the judge or portrayed by the defence as prejudicing the child’s evidence in some way.
Delays
Children and young people already have to wait for long periods of time before the case is called
and it is not unusual for cases to be repeatedly delayed. By adding an additional tier, pre-trial
hearings, there is a real danger that cases will be delayed even further. This is certainly not in the
interests of children and young people.
Training
Training is required for all those involved in child witness cases. Training will enhance awareness
about dealing with children, about the needs of children and relevant child development issues as
well as of the dynamics of abuse, particularly the impact of the power relation between the abuser
and child. This general principle of mirroring legal change with training must be acknowledged.
Child Protection: making the court a safe environment for children
In the small number of cases in which we envisage children electing to give evidence in court, there
must be a duty on the court to ensure it is a safe environment for children. It's everyone's job to
make sure I'm alright, the Report of the Child Protection Audit and Review, makes clear at several
points the importance of bringing to justice perpetrators of abuse, for example: “The reasons why
children were not protected in our sample were similar to the reasons why children were not
protected in other research studies. Many of the children in our sample and in previous studies
expected the criminal justice system to protect them by convicting the abuser and delivering justice,
but only a very small proportion of identified cases of abuse or neglect lead to a prosecution and
even when cases do proceed to court there may not be a conviction… The small number of
children in our sample who were involved in the court system indicated … that the court process
has a damaging effect on them. Where the abuser is not found guilty they feel they have not been
believed and have endured a distressing experience ‘for nothing’.” (7.3, p.124).
The Report emphasises that the Scottish Executive's vision for Scotland's children is 'A Scotland in
which every child matters, where every child, regardless of his or her family background, has the
best possible start in life.' The Foreword, states that:
“All children in Scotland deserve to be cared for and protected from harm and to grow up in a safe
environment in which their rights and needs are respected. Unfortunately, not all children are
properly cared for or protected and sometimes the environments in which children live are harmful to
their development and wellbeing. Every adult in Scotland has a role in ensuring all our children live
safely and can reach their full potential.” (p.4).
The Court must ensure it is a safe environment for children too!
The Review outlines the progress which has been made in the past decade to improve protection for
Scotland's children, particularly:
• the sound legal framework of the Children (Scotland) Act 1995 which places meeting children's
needs to the fore;
• the readiness of many services to embrace joint working in order to secure children's welfare;
and
• the committed goodwill and sustained efforts of professionals in those services.
• (Ibid., p.4)
However the Review acknowledges that “…the task of protecting children is never done. There are
still persistent and serious problems to be tackled in Scotland, as this report outlines. This is the
right time to take the opportunities presented by earlier improvements:
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•
•

to boost the performance of agencies which have a major role in protecting children from harm
and neglect, not only individually but - since no one holds all the pieces - as partners; and
to secure much better improvements for children's lives from the extensive efforts and
resources, which are committed to protecting them from harm.” (Ibid., pp.4-5).

This Bill focuses on those agencies which deliver justice in Scotland and must be recognised as
just one part of a wider strategy to deliver that vision for children and young people who are
witnesses.
Defamation
We believe the Committee must explore the relationship of defamation law to this Bill and its
declared principle which is to enable vulnerable witnesses to report instances of abuse by enabling
better protection and assistance to be given to vulnerable witnesses.
Conclusion
It is important that the Justice 2 Committee clarifies if there is general agreement on the nature of
the situation which child witnesses face. Justice for Children believes that the fundamental problem
with Scotland’s system of justice is that the needs and rights of children are not central and that the
law and the culture has to change for the system to get at the truth in each and every case!
Justice for Children is supportive of the Bill as a first step in improving experiences for children and
young people, but it does not go far enough. Justice for Children wishes to see several major
changes to the general principles of the Bill which are:
•
•
•
•

evidence on commission for all children up to 12 and for a choice for those over 12 with the
assumption that they give evidence on commission unless they decide otherwise;
the establishment of a Children's Justice Section within the Justice Department
the implementation of Child Witness Support Service;
compulsory training and accreditation of those involved in the delivery of justice.

Margaret McKay
Chief Executive
st
Children 1
Maggie Mellon
Head of Public Policy
NCH Scotland
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Director
ChildLine Scotland
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SUBMISSION FROM SCOTTISH CHILD LAW CENTRE
The Scottish Child Law Centre is a charity that promotes the rights and welfare of children and
young people under the age of 18, by undertaking advice, training, and policy work and the
provision of information on the law as it affects under 18s in Scotland. The Centre provides a
telephone advice line service on child law and related legal matters, with a freephone for children
and young people.
This document contains comments only on measures relating to those witnesses under age 16,
involved in both criminal and civil proceedings. For the avoidance of doubt, the Centre welcomes
the Bill’s provision to abolish the competence test for child witnesses. This is consistent with the
view that children are no more or less likely than adults to tell the truth and the court should be able
to judge their evidence once it has been heard. The Centre would point out, however, that it is
particularly important for any court, whether civil or criminal, to be confident that the system for
hearing the child’s evidence does not put the child at a disadvantage. The present system does
that, and without the suggested amendments, the Bill will not change that position.
In responding to previous Scottish Executive consultations on the issue of vulnerable witnesses,
the Centre urged that reform should take account of certain issues, without which, in the Centre’s
view, reform will, at best, have limited success and at worst, fail in its objectives. The attention of
the committee is drawn to these issues and the Centre asks the committee to consider the Bill as
introduced in the context of these issues. Understanding this context will, the Centre hopes, allow
the committee to appreciate the significant flaws contained in the Bill, and the need for substantial
amendment.
Institutional inertia in court system means change must be mandated
The corner-stone of the adversarial system of criminal justice is the principle that an accuser is
innocent until proved guilty. The right to cross-examination is an essential adjunct to that principle.
In the Centre’s view, it will be extremely difficult to change the long-established practice in criminal
proceedings of trying to discredit witnesses by any means in cross-examination. The change in
mind-set is simply too great. To succeed in its aim of improving children’s experiences in court,
legal reform must force changes in the way courts deal with all child witnesses, so that the cases
are sufficiently different that long-established patterns are not repeated.
Three points demonstrate the institutional inertia that exists in relation to reform of criminal justice
proceedings. First, the recommendations resulting from the Lord Advocate’s working group which
met in 1995 have not been acted upon. Second, there is only patchy use of live TV link and
evidence on commission is not used. Third, the rules on cross-examination allow the very type of
inappropriate questioning that is so damaging to children and to the quality of their evidence. In
previous consultation documents, the executive has accepted that leading questions do not assist
the fact finder, when questioning children. The acknowledgement of the limitations of traditional
questioning of children in court is based on understanding of children’s psychological and linguistic
development, which differs from that of adults. The premise is that children are confused by
complex questions, and that the use of traditional cross-examination techniques makes it
impossible for children, in most cases, to give their best evidence. It is the Centre’s view, however,
that it is likely that most criminal practitioners would disagree with this, despite its being supported
by psychological and linguistic evidence. Any proposed reform must take account of that and
ensure that there is no discretion in the application of new laws.
Child Witness Support Service essential
Supporting child witnesses is essential to delivering justice in cases involving children and to
achieve this, all those involved in the process require to see the child at the centre of the system. A
Child Witness Support Service is therefore essential and should be located within the Justice
Department. This would ensure that its operating principles were part of the work of the
Department and that policy and practice that might impede the service’s operation could be
considered and tackled immediately. More important, it is essential that the child witness support
service is not viewed as an “add-on”. The Centre refers the Committee to the “Justice for Children”
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campaign document, entitled “The welfare of children in the justice system: report and
recommendations”, of which the Centre is supportive, particularly in respect of the model for a child
witness support service set out there. In every case which potentially involves a child witness, a
referral should be made to the child witness support service and the court in which the case will be
heard must be satisfied that such a referral has been made before allowing the case to proceed.
Children’s evidence should be given by video, not “live,” in most cases
It is a key principle of ensuring justice for child witnesses that alternatives to giving “live” evidence
are used routinely in such cases. It is the Centre’s view that a long-term goal of the justice system
should be to replace the child’s evidence in its entirety with a video of the child giving evidence and
being cross-examined. The Centre is fully aware that this proposal would have far reaching
consequences and would require considerable ancillary amendments. The Centre would welcome
the opportunity of addressing the committee on this issue.
The reason for this principle is that criminal courts are adult-centred and must regard fairness to
the accused as the paramount consideration. The Centre’s view is that children’s evidence should
in most criminal cases be given by video, to avoid the need for the child to appear in court at all.
The interviewing system put in place should have as its aim the obtaining of evidence on video that
can then be used in court. It is essential that those involved in the system should be advised that it
should be in exceptional cases only (such as where the child him or herself strongly wishes to give
evidence in court) that a child should give “live” evidence in a criminal case. In the Centre’s view,
this is one of the most appropriate ways for the criminal justice system to minimise damage to child
witnesses. In relation to civil cases, the need to destroy the credibility of the witness is usually not
so pressing. It is possible to lead hearsay evidence to support the evidence given by the child. And
therefore if a child in a civil case becomes confused giving evidence hearsay can be used to
supplement the child’s story. It is therefore the Centre’s view that cross examination in civil cases is
likely to be less aggressive and the need for video less pressing.
Use of intermediaries if children’s evidence to be given “live”
Once the principle has been established that children under 16 should only rarely appear in court to
give evidence (with the attendant measures to ensure their evidence is available on video instead),
the next step is to ensure that if a child is, in an exceptional case, to give evidence, that an
intermediary is used when the child is to be questioned. It is the centres view that intermediaries
would also be particularly helpful to the court in respect of young people with learning difficulties.
The use of an intermediary was canvassed in the executive’s consultation paper “Vital Voices:
Helping Vulnerable Witnesses Give Evidence” (paras 5.5 – 5.9).
The Centre has knowledge of the South African model. Under that model, the intermediary will put
questions to children in language that is appropriate to their age and stage of development. Such a
model enables an adult-centred legal system to acknowledge that children’s language and
cognitive processes differ from adults. Without such a facility to “translate” questions, the present
system obtains flawed and partial evidence from children. The Centre reminds the Committee that
South Africa has an adversarial criminal justice system, but has been able to accommodate
intermediaries in children’s cases since the 1970s. The Centre believes that it would be possible to
identify groups of appropriate professionals to act as intermediaries.
The Centre urges that reform should proceed with regard to the above four issues (1.Change must
be mandated; 2 Provision of a Child Witness Support Service; 3 Children’s evidence should be
given by video, not “live,” in most cases; 4. Intermediaries to be used when children give “live”
evidence). It will be seen that the Bill as introduced does not satisfy any of these principles. In
relation to 2, the provision of a child witnesses support service, that could be set up in separate
legislation. To be effective, however, this Bill should contain provisions that the court that will hear
the case must be satisfied that there has been a referral to the child witness support service, before
allowing the case to proceed.
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Problems with Bill as introduced:
There is no requirement that the court should be satisfied that a referral has been made to the child
witness support service before allowing a case involving a child witness to proceed to trial or proof.
This means that no-one will be required to ensure proper support for a child in the run up to the
court appearance.
The child has no right to special measures to allow him to give his best evidence. Although the
party intending to cite the child as a witness must lodge a child witness notice, the court may
nonetheless order that the child is to give evidence without the benefit of any special measure. This
should happen only in exceptional cases, or, as mentioned by the Bill, if the child has expressed a
wish to give evidence without the benefit of any special measure. The Bill does not state that
absence of special measures will occur only exceptionally. The Bill as introduced seems to allow
for the court’s intervention where it appears that a child witness may be called but no child witness
notice has been lodged. It should be made clear that no party may cite a child witness without a
child witness notice having been lodged in court. Since the presumption should be that it is
detrimental to children to give evidence without such measures, the court should only be able to
order this where satisfied that it would be in the child’s best interests.
The timescales are unrealistic. In criminal proceedings, the party intending to cite the child witness
need not lodge the child witness notice until 14 days before the trial. The court need not make a
decision until a week after the notice has been lodged, and may delay even longer, in order to hear
the parties. The provision for lodging of the notice after the time limit should be available only in
exceptional circumstances. The criminal justice system contains institutional inertia and is resistant
to change. That is likely to be particularly true in relation to any measure that will be seen as
potentially affecting the rights of the accused. The new law must make clear that child witnesses
are to be treated differently from other witnesses and that the onus will be on the party who wishes
this not to be the case to persuade the court of their point of view. The Centre advises that in most
early cases involving child witness notices, it is likely that the court will wish to take a decision only
after hearing oral representations from the accused. Much longer timescales are required to
accommodate these hearings. In civil proceedings, there is no time limit. The result of that is that
any child due to give evidence in a civil case could face anxiety up until a few days before the
proof, not knowing in what format the evidence will be taken. Additionally, there could be almost no
time to explain to the child the measures to be used.
The test to be applied by a criminal court in deciding whether to make an order authorising the use
of special measures is that they are “the most appropriate for the purpose of taking the child
witness’s evidence”. The phrase “the most appropriate” will not allow the Bill to achieve its
objectives. Its use effectively leaves the court with complete discretion as to what factors it may
consider, in deciding on appropriateness. The phrase would inevitably have to been interpreted by
caselaw. Until an authoritative judgement were to be given, judges and sheriffs would be free to
interpret the phrase as meaning, for example, “appropriate, having regard to the rights of the
accused to a fair trial”, or “appropriate, having regard to the primacy of oral evidence in the
adversarial process”. In other words, the courts could fall back on long-established, traditional ways
of viewing evidence, where suspicion falls on any evidence that is not delivered live and unaided in
the witness box. The requirement in civil proceedings, that the court must have regard to the
possible effect on the child of giving evidence without special measures, is child-centred and
useful.
The Bill contains provisions for review of arrangements in criminal and civil proceedings that could
be used to undermine the Bill’s purpose. The court may, on the application of a party intending to
cite the child witness, review arrangements and revoke an earlier order authorising special
measures. This means that a child considered to need special measures previously could now be
left to give evidence without the benefit of special measures. The result is continuing uncertainty for
the child, who cannot rely on the earlier authorisation for special measures remaining in place. The
main danger is that the court can review arrangements “at any stage in the proceedings”. A
different judge or sheriff could therefore come to a different view of the needs of a child witness.
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Again, because of institutional inertia, the Centre suggests that it should be possible only for
arrangements to authorise special measures where this was not previously authorised, or for a
variation to be made to the special measures to be used.
The list of special measures that may be authorised in criminal cases does not allow the child’s
entire evidence to be given by way of video, except where the evidence is to be taken by a
Commissioner. Taking of evidence by a commissioner is traditionally used in the Scottish system
only where witnesses are unable to attend at the proof or trial. The Centre believes that children’s
evidence is rarely, if ever, taken in this way. Even where evidence were to be taken on
commission, the commissioner will be a judge or sheriff and the process may take place in a court
room setting, albeit not the one in which the trial or proof will eventually take place. In other words,
the taking of evidence on Commission does not differ greatly from the taking of evidence in court.
The overall effect of existing practice is that there is still a presumption that the child will give
evidence in court and that cross-examination will take place in court. It is the giving of live evidence
in court and the ordeal of cross-examination that is so damaging and distressing to children and
that results, in many cases, in their being prevented from giving their best evidence. The list of
special measures does include the giving of evidence in chief in the form of a prior statement. The
Centre believes that the Bill should provide for children’s whole evidence to be given by way of
video, showing examination in chief and cross-examination, taking place outwith a court setting at
an earlier date. The giving of evidence by way of video is the only measure that would allow the
child to avoid attendance at court. As such, this measure should be favoured in the Bill, to
emphasise the fact that the giving of evidence in court is regarded, in almost every case, as
detrimental to the child’s interests. The Bill should provide that the court must consider whether to
authorise the taking of the child’s evidence by way of video, other than before a commissioner. The
list of special measures that may be authorised differs for criminal and civil proceedings only in that
evidence by way of prior statements cannot be given in civil cases. Such a provision is not
required, as hearsay evidence of the child’s statements can be heard in civil cases.
There is no provision for the use of an intermediary in either civil or criminal proceedings. This is a
serious omission that threatens to undermine the entire purpose of the Bill. One of the Bill’s
intentions with regard to child witnesses is to ensure that they are helped to give their best
evidence. Refusal to acknowledge that children’s psychological and linguistic development may be
quite different from that of adults allows children to be subjected to questions that are inappropriate
for their age and stage of development. The result is that children may not fully understand what
they are being asked, and their ability to tell their story and to explain their position to a court may
be undermined. The use of an intermediary addresses this problem, by ensuring that questions are
“translated” into child-appropriate language by experts who understand children’s psychological
and linguistic development. Without the use of intermediaries, especially with child witnesses who
are very young, the court cannot be sure that the evidence given represents all that the child is
able, or wishes, to tell the court. The Centre suggests that in a case where the child witness will be
below the age of 12 at the trial or proof, that the court should be obliged to consider the
authorisation of an intermediary in both criminal and civil cases. The Bill should provide that an
intermediary may be authorised to function within the court setting, or during the taking of evidence
on commission.
Suggested amendments to tackle problems with the Bill:
After the date of commencement of any civil or criminal proceedings, the court must, where it has
information that the trial or proof will involve a child witness, refer the case to the child witness
support service. No trial or proof involving the evidence of a child witness may take place, without
such a referral to the child witness support service having taken place.
No party in a civil or criminal case may cite a child witness without a child witness notice having
been lodged in court. A child witness notice must be lodged with the appropriate court no later than
28 clear days before the date of the trial diet of the date of proof. The court shall not, unless
satisfied that there are exceptional circumstances, allow a child witness notice to be lodged outwith
the stated time period. The court shall consider the child witness notice not later than 7 days after it
has been lodged.
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In criminal proceedings, in deciding whether to make an order authorising special measures, the
court shall take account of the following:
•

where the child witness will be under the age of 12 at the date of trial, it shall be presumed that
the child would benefit from the appointment of an intermediary;

•

the likely detrimental effects on the child witness of giving evidence without the benefit of any
special measures;

and the court shall not make an order that the child is to give evidence without the benefit of special
measures, unless satisfied that the child has expressed a wish to give such evidence, or that there
are other exceptional circumstances and that to do so would not be detrimental to the child’s
interests.
The court may, on the application of a party intending to cite the child witness, review
arrangements for taking evidence of a vulnerable witness. The court may make an order varying an
earlier order authorising the use of special measures, but may not revoke that earlier order. The
court may, on review, authorise the use of special measures where the current arrangements do
not provide for this.
The special measures which may be authorised shall include the use of an intermediary, and that
intermediary may be authorised to act in civil or criminal proceedings. Where the child witness will
be under the age of 12 at the date of trial or proof, it shall be presumed that the child would benefit
from the appointment of an intermediary. Scottish Ministers shall prescribe the qualifications,
appointment, remuneration, and remit of intermediaries by order made by statutory instrument.
The special measures which may be authorised shall include the recording of the whole of the
child’s evidence on video, whether or not in the context of the taking of evidence on commission,
and the playing of that evidence in court in lieu of the child’s appearance in court. The Scottish
Ministers shall prescribe measures to allow the recording of the child’s evidence by video,
otherwise than on commission, by order made by statutory instrument.
Alison Cleland
Convenor
August 2003
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Scottish Parliament
Justice 2 Committee
Tuesday 16 September 2003
(Afternoon)
[THE CONVENER opened the meeting at 14:04]

Vulnerable Witnesses (Scotland)
Bill: Stage 1
The Convener (Miss Annabel Goldie): I
welcome everyone to the fifth meeting this session
of the Justice 2 Committee. We hope to be joined
at some point by Colin Fox, who is making his way
back to Edinburgh from Sheffield.
I remind members to double-check that they
have turned off their mobile phones and pagers.
We invited the Scottish Association for Mental
Health to give oral evidence, but the association
declined the invitation as it felt that it did not have
much to add to the written submission that
members have received. We are very pleased that
representatives of Enable felt fit and enabled to
come and see us. We appreciate your submission,
which was most helpful, and your appearance at
the committee today.
We had hoped to have Louise Johnston of
Scottish Women’s Aid with us today, but
unfortunately she is unwell and cannot be here.
We hope that she will be fit enough for next
week’s meeting. If not, I understand that a
colleague from Scottish Women’s Aid will be
present to give evidence.
I extend a warm welcome to Mike Holmes and
Nicola Smith of Enable. As I said, your written
submission was very helpful. I would be delighted
if you would make some short introductory
remarks, but you might feel that, as members
have had the opportunity of looking at your
submission, we should just get on with the
questioning. If you would like to say anything,
please do not feel intimidated.
Mike Holmes (Enable): With your permission,
convener, we would like to put Enable in context.
We want to explain who we are to members of the
committee or to others who are listening to the
debate.
First, I thank the convener for the opportunity to
attend today’s meeting. Enable is a major
voluntary organisation of, and for, people with
learning disabilities and their carers. We are a
member-led organisation with around 4,000


160

66

members across more than 60 local branches in
Scotland. We are a fairly big player in the field of
learning disability and a well-established
organisation—next year we will be 50. We are a
large employer; we employ more than 800 people
who provide direct support to several thousand
people with learning disabilities across Scotland.
All people with learning disabilities will fall into
the category of vulnerable witnesses. The issue is
germane and central to us. I thank the committee
for inviting us to come along and answer
questions. Nicola Smith is a solicitor for Enable.
Between us, we hope to clarify any points that the
committee wants to raise.
The Convener: Thank you for that introduction,
Mr Holmes; it was very helpful. Without further
ado, we will proceed to questioning.
Jackie Baillie (Dumbarton) (Lab): I hope that
the witnesses do not find the process of being at
the committee too intimidating.
Your submission was very helpful. One of the
strongest points that leapt out at me was your view
that all people with learning disability should
automatically be entitled to the use of a special
measure. However, the bill, as drafted, affords that
automatic right only to children. Why should the
right be extended to those who are learning
disabled and not to other categories of disability?
What is wrong with the approach that is suggested
in the bill? Will that approach lead to insistency in
decision making in different courts in Scotland?
Nicola Smith (Enable): In preparing our
submission, we consulted people with learning
disabilities, their families and carers. They feel
very strongly that people with learning disabilities
should be placed in the same position as children
in this instance and that the right to use a special
measure should be automatic. We think that the
arguments that apply to children apply equally to
people with learning disabilities.
The vast majority of people with learning
disabilities are likely to need some help in giving
evidence in court. A few of those people will be
able to give evidence and will choose to do so;
they will choose not to use a special measure. A
small number of cases might involve someone
with a learning disability who might choose to use
a special measure when they give evidence.
However, that is already the case with children.
We feel that an automatic right would protect the
vast majority of people with learning disabilities
and we are concerned that a discretionary
measure might not be valued or used. For
st
example, the submission from Children 1
mentions the current use of what are essentially
discretionary measures in relation to children.
Although most of us would think that, in many
cases, screens or some other special measure
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should be used, the sheriff or judge appears to put
higher value on the interests of the accused. We
are concerned that the introduction of a
discretionary measure instead of an automatic
right would have the same result for people with
learning disabilities.
We are worried about identification, which will
also be a discretionary measure. People with
learning disabilities have to rely on one of the
parties to the case identifying that they have a
learning disability, which is not always immediately
apparent. Moreover, they have to rely on the same
party finding out whether they need a special
measure. As a result, a heavy weight is placed on
a party to litigation who probably has no learning
disability expertise. We feel strongly that
introducing an automatic right will benefit people
with learning disabilities.
Jackie Baillie: I want to press you on what
makes people with learning disabilities potentially
more vulnerable than any other category of
witness. What kind of special measures would be
required for people with learning disabilities under
the automatic right that you have described? For
example, some people might argue neatly that the
bill should list the different people who should be
automatically considered for such a right, even
though that would remove the court’s discretion
and ability to be flexible. Will you give me a sense
of the balance that leads you to propose that
people with learning disabilities should be
considered for an automatic right?
Nicola Smith: We recognise that there are
many categories of vulnerable witnesses and we
do not want to say that people with learning
disabilities are automatically more vulnerable than
children in such situations. When we spoke to
people with learning disabilities, they told us that
they would be scared to go to court because they
would not know anyone in the courtroom and they
would be asked a lot of hard questions. They
would also be worried about seeing someone who
had harmed or threatened them. Finally, they felt
that they would not understand the procedure and
that it would be helpful to have someone present
to assist them. We have based our position on
comments that were made by people with learning
disabilities, who confirmed overwhelmingly that a
special measure would help them.
Mike Holmes: People with learning disabilities
are not a militant lobby and are not good at
exercising their rights. I have been involved with
people with learning disabilities for years and often
I have not known whether someone has a learning
disability, even after I have spoken to them. It is
also difficult to identify the extent of people’s
disabilities. For example, we deal with people who
cannot read or write and others who can. Because
their disabilities might not be apparent, those
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people should have an automatic right to special
measures and the support that would enable them
to communicate and give evidence appropriately.
The Convener: I ask for members’ co-operation
in keeping questions as focused as possible. We
already know the contents of Enable’s written
submission. Members also know the areas from
which they will want to tease out further
clarification.
Nicola Sturgeon (Glasgow) (SNP): Regardless
of whether entitlement to particular measures is
automatic or discretionary, there will always be a
need to identify vulnerable witnesses early in the
process. The Crown Office indicated in its
evidence two weeks ago that it would do so
through engaging with support groups. Do you see
a role for Enable in that process? If so, what would
its role be? Secondly, what other steps would it be
important to take to ensure that vulnerable
witnesses are identified early in the process so
that they can be given the protection of special
measures?
14:15
Nicola Smith: One of the difficulties with the bill
is seeing where, and by whom, a vulnerable
witness will be picked up; it is not clear on whom
that responsibility will fall. Ultimately, responsibility
is on the court when the case is before it, but that
is late in the proceedings. We have spoken to
vulnerable witnesses and people who have gone
through the court process and they have indicated
that there has been a lack of proactive support for
them. The support that they have received has
been dependent on them having a good social
worker or a family member who has contacted
Victim Support Scotland and other support groups
and arranged a pre-court visit. The system has
relied on family members doing that, and the
services seem to have been reactive. There will
probably be difficulty in identifying vulnerable
witnesses early on in the procedure.
Members should consider how cases are
prepared, in particular on the criminal side. I am
not a procurator fiscal; a fiscal could probably
explain the system better. I understand that the
police would usually take statements and send
them to the Procurator Fiscal Service. The fiscal
would often use precognition agents to go out to
take statements. The fiscal may meet the witness
for the first time in court on the day of the trial. Will
the precognition agent have a duty to tick a box
and flag up the fact that the witness might be
vulnerable? Voluntary organisations and support
groups will have a role, but that depends on a
voluntary organisation or support group already
being involved in someone’s life or on a family
member or social worker contacting the
organisation or group to get them involved. That
will not happen automatically.
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We stated in our submission that we would like
people who consider themselves to be vulnerable
witnesses to self-refer to the court. That might not
solve the problem, but at least when those people
made contact with another group they could be
advised that they may be entitled to special
measures and they could make an application at
an early stage.
Nicola Sturgeon: We will discuss self-referral
later, but even that places the obligation on the
vulnerable person. Should the bill be more explicit
in specifying where the obligation should lie for the
identification of vulnerable witnesses in the precourt stage of the process?
Nicola Smith: We would like the obligation to be
placed quite strongly on the parties to meet
witnesses and provide something. A statement
could perhaps be provided to the court at an early
stage to state that they have met and spoken to
witnesses and to indicate whether any of the
witnesses are likely to be considered vulnerable.
Mike Pringle (Edinburgh South) (LD): You
have highlighted a huge issue within the system.
You say that, often, the day on which the
vulnerable witness—I am talking not only about
somebody whom you represent—goes to court
might be the first time that they have met the
procurator fiscal. Do you agree that the vulnerable
witness often does not even know who the
procurator fiscal is until they step into the witness
box?
Nicola Smith: I think that that is correct. The
procurator fiscal may have been given the case
only the night before, so they might not have had
an opportunity to speak to the vulnerable witness.
In court, the witness may have no familiar faces
around and no one to provide them with
information.
The Convener: Are you saying that if a
vulnerable witness is a witness for the Crown in
any case, it is desirable that the earliest possible
identification of the vulnerable witness should be
effected? That would usually be at the police
stage. No one is a witness until the police have
taken statements and decided to refer the case to
the fiscal.
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Scotland. What experience do you have of that
service? Has its introduction meant easier
identification of witnesses who may be vulnerable
and provision of support to them, which you have
said is needed, so that they know what will be
expected of them in court and are better prepared
to go into court and give evidence?
Nicola Smith: I have not come across the victim
information and advice service a great deal and
those people to whom we have spoken who have
recently gone through the court system have not
had much involvement with it. I might be wrong,
but I understand that the organisation is more of a
signposting organisation that provides information
and advice rather than additional support.
Scott Barrie (Dunfermline West) (Lab): I want
to turn to the possibility of an accused person’s
being present while evidence is being taken on
commission outwith the court, which is one of the
bill’s special provisions. Are you concerned about
that proposal?
Nicola Smith: Things will depend on the
circumstances of each case and on why evidence
is being taken on commission. If, for example, a
person is ill in hospital and cannot go to the court,
it might be appropriate for the accused to be there.
However, if there is another reason for evidence
being taken on commission—for example, the
person might find it too difficult and distressing to
come to the court—we would hope that measures
would be taken so that the person was not further
distressed by the presence of the accused when
evidence was taken.
Scott Barrie: So you would not go as far as
some people whose evidence we have taken. It
has been suggested that having the accused
present when evidence is being taken outwith the
court premises might be an impediment to the
person who is giving evidence.
Nicola Smith: It must come down to the
circumstances in each case. We hope that the
provisions will be applied in the spirit in which they
are intended and that sensitive decisions will be
taken. Television link-ups, for example, could be
used where they are appropriate.

Nicola Smith: I think that that is usually when
identification of a vulnerable witness would
happen, although later on in the proceedings the
fiscal would be able to identify on sight vulnerable
witnesses who may not have been identified by
the police. The responsibility must be on-going at
all levels. When a witness is identified, a basic
assessment should be made of whether they are
vulnerable.

The Convener: I want to turn to a more
technical matter—the competence test. Your
written submission says that you support the
abolition of the competence test, which the bill
provides for. If the test is abolished, is there a risk
and concern that a witness with learning
disabilities will end up in open court and will be
required to give evidence, albeit that they will be
subject to measures that the court might have
determined to be appropriate?

Karen Whitefield (Airdrie and Shotts) (Lab):
The Crown Office has been rolling out its victim
information and advice service throughout

Mike Holmes: There is concern that people with
learning disabilities in general will end up in court
giving evidence without special measures if there
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is no automatic entitlement. The competence test
simply establishes whether a person knows the
difference between a truth and a lie; it does not
establish whether a person is more likely to tell the
truth. Just because a person knows what is and is
not a lie does not mean that they will tell the truth.
In fact, some people would argue that the more
intelligent a person is, the more chance there is
that they will tell a lie in court—however, we will
put that matter aside. For such reasons, we want
the competence test to be abolished.
The Convener: Has the Executive consulted
adequately on the bill? Would it have been
appropriate for it to have examined any other
areas?
Nicola Smith: I do not know how much the
Executive has spoken to people who have been
vulnerable witnesses, although the bill team
certainly asked for Enable’s views. We introduced
the team to people who had been through the
criminal justice system, which I hope was a
positive experience. Obviously, we would like the
consultation of those whom the bill will affect to be
as wide as possible.
The Convener: I have one final question, which
was not covered in the earlier line of questioning.
Could pre-trial support be covered by a code of
practice, or something like that, rather than having
to be written into the bill? Could it be dealt with by
taking a commonsense approach in agreement
with the Crown Office and Procurator Fiscal
Service? I am talking about the pre-court element.
Nicola Smith: We hope that it could be dealt
with by taking a commonsense approach, but that
is not happening just now. Clearly, steps have to
be taken to ensure that that happens and that
people are properly supported.
It is difficult for me to say whether pre-trial
support should be included in the bill, because I do
not know how much research has been done on
what happens at the moment and what could help.
However, the people to whom we spoke who had
had pre-court visits or who had had information
explained to them properly found the process
beneficial and were a lot less apprehensive about
going to court. There can be huge benefits from
relatively straightforward practical measures.
The Convener: Are there any more questions
for our witnesses?
Mike Pringle: I have a question on self-referral.
You said that some witnesses called for provision
to be made to give witnesses the power to make
an application in their own right to be treated as a
vulnerable witness. Is self-referral desirable? If so,
are there any impediments to that facility being
made available? Could you expand on that?
Nicola Smith: Self-referral is important. As I
said, there is a high risk that witnesses will not be
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identified until late in the proceedings, which may
involve them turning up at court, being identified
as vulnerable, a new date being set, them
suffering distress at having to go to court in the
first place, and additional delays. Self-referral
would help from that angle.
As Mike Holmes said, identification of a learning
disability is not always as straightforward as
people may think. Sometimes, you may be able to
look at somebody and identify that they have a
learning disability, but often you will not be able to.
It is important that people who consider
themselves to have a learning disability, and
therefore to be vulnerable, can make that known
to the court at an early stage, rather than having to
rely on someone else identifying their disability
and then making the application.
Mike Pringle: Point 4 of your submission states:
“A person who has given evidence in a court case should
be allowed to be a supporter.”

Later, you state that you see no reason for
excluding from such a role people who have
already given evidence in the case. We have
raised that issue with others. Could you flesh out
your comments?
Nicola Smith: In a large number of cases, the
person who is best placed to be the supporter will
be someone who is known to the vulnerable
witness; often, they themselves may also be
witnesses. Normally, there is no restriction on
someone giving evidence then sitting in the public
gallery and hearing the rest of the case, so we
cannot see why there should be a restriction on
them sitting in front of the public gallery where
they can provide support.
Mike Pringle: Do you mean beside the witness?
You feel that that would be a good thing?
Nicola Smith: Yes, definitely.
Mike Pringle: I think that that is what others
have said.
14:30
The Convener: Thank you both for coming here
this afternoon and for the fullness of your
evidence, which I am sure my colleagues on the
committee have found to be very helpful. It has
assisted our understanding of the submission that
you made.
On behalf of the committee, I welcome the three
witnesses who are appearing under the umbrella
heading of justice for children. They are Margaret
st
McKay, chief executive of Children 1 ; Maggie
Mellon, head of public policy for NCH Scotland;
and Anne Houston, director of ChildLine Scotland.
We have received written submissions from our
witnesses that members have had an opportunity
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to consider. We have also received a very recent
submission that was immensely helpful. I hope
that members have had a chance to see that.
As I indicated to the earlier witnesses, we would
be pleased to hear any preliminary statement that
you would like to make. However, if there is
nothing in particular that you can add to the
evidence that you have submitted, you may think it
appropriate for us to proceed straight to members’
questions. Do whatever you feel is appropriate.
Margaret McKay (Children 1st): We would like
to make a few introductory comments.
I thank the committee for inviting us to meet it
this afternoon. The Vulnerable Witnesses
(Scotland) Bill is an issue of great importance to
children, but it is also an issue of great concern to
anyone who has an interest in child welfare and
the delivery of justice.
The convener has introduced my colleagues and
indicated that we are here both to give members
the benefit of our experience in child welfare
organisations and to draw on the experience of a
wider group of people in the justice for children
reform group.
We have welcomed the Scottish Parliament’s
commitment from its inception to addressing the
needs and rights of victims in Scotland and to
effecting a change in the balance between victims
and accused persons, without in any way
compromising the rights of the latter. We
recognise that the bill is an important first step, as
it acknowledges the vulnerability of certain groups
of witnesses. Children are clearly one such group.
We understand that today the committee is
examining the general principles of the bill. In that
context, we want to make the following points.
The bill as presently framed will make modest
improvements in the experience of children
appearing in courts as witnesses. However, it falls
far short of the reform that we believe is
necessary. We would be happy to talk further with
the committee about that. From our work, we know
of the trauma that children experience when they
appear as witnesses in our justice system, and of
the long-lasting effects that that has on them. At
the outset, it is important to point out that not all
child witnesses are victims. Some will be
bystanders who have witnessed criminal acts.
Others will be the focus of care-and-protection
proceedings or of marital disputes.
In our view, the bill in its present form serves to
soften the blow for child witnesses in adult courts,
but does not bring about the radical change that
we believe is both necessary and possible. We
have consulted widely with people with experience
of working with children as witnesses, with people
in the justice system and with academics, and we
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believe that our proposals are both practical and
implementable.
We believe that children’s needs should be
given the same weight as the rights of accused
persons, rather than counterposed against those
rights, as happens at the moment. That can be
done without compromising the tenets of justice.
There is an urgent need for change in the culture
and practice of our justice system. Children should
be removed from the adversarial crossexamination system and should have the right to
special measures, rather than there being
discretion for such measures. There should be a
clear assumption that children do not need to
appear in court at all. Evidence should be taken
routinely on commission or intermediaries should
be used except when a child or young person
clearly expresses a contrary view.
Above all, we want to see training for all those
who are involved in the management of child
witnesses, from the point at which children first
give their statement right through to the delivery of
a judgment. We think it important that people
receive training about children’s understanding of
what questioning involves and means. Such
training should be mandatory, not discretionary.
We are happy to answer any questions.
The Convener: That may have assisted
members in cutting down their questions. You
have covered areas that I know some members
wanted to explore. I am aware that Jackie Baillie
has a slight difficulty time-wise, so perhaps she
could go first.
Jackie Baillie: Those opening comments were
helpful, but I want to tease out the automatic right
to special measures. The bill as currently drafted
gives the courts the power to determine what
special measures should be put in place and,
indeed, even to deny special measures. My
understanding is that the bill currently provides no
right of appeal in the case of a court finding
against the need for special measures. First, do
you think that that is right? Secondly, does that
afford adequate protection for children?
Margaret McKay: I will pass that over to one of
my colleagues. Jackie Baillie may well know how
we would answer that question, but it would be
useful for one of my colleagues to contribute.
The Convener: Before you do that, perhaps I
could ask for your co-operation. There will
obviously be areas of questioning in which the
three of you will entirely agree about the response.
I am in your hands as regards choosing which
representative should respond. I am afraid that we
will run out of time if we have an answer in
triplicate to every question.
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Anne Houston (ChildLine Scotland): We must
consider the issue from the child’s perspective. At
ChildLine, we hear regularly that the major thing
that sometimes stops children even reporting what
has happened is the fear that they will have to give
evidence in front of the person who is accused.
That really terrifies them.
Our view is that children should have an
automatic right to special measures. We need to
provide that if we are to ensure that we can get at
the truth and enable children to give their best
possible evidence. We approach the issue from
that perspective, which comes directly from what
children and young people have said.
Children have also contacted us after an
experience in court where special measures have
not been taken and they have sometimes told us
that their experience in court was almost more
abusive. We are concerned about how rarely
special measures are implemented. We need a
major culture shift and to make that happen,
special measures have to become automatic.
Jackie Baillie: The right to appeal has been
raised by others. If a court refuses a special
measure, should there be a right to appeal?
Anne Houston: Yes.
Margaret McKay: The answer to that is
obviously yes, but our position is that special
measures should be automatic. That should not be
a matter for discretion. That is the point that we
want to make.
Nicola Sturgeon: The bill gives an automatic
right to special measures except where it is
considered that a trial may be significantly
prejudiced and that that risk outweighs any risk of
prejudice to the child. The Crown Office and
Scottish Executive officials whom we heard from
last week were quite strongly of the view that that
is an extremely tough test, which they did not
expect to be used very often. Notwithstanding that,
do you fear that that get-out clause—if I may call it
that—would be over-used and be open to abuse?
Maggie Mellon (NCH Scotland): The problem
with a discretionary entitlement is that there is
always room for error. Our view is that we should
take out the room for error and make the provision
of special measures automatic.
The very fact that we are beginning to think
about special measures shows that we believe
that justice can co-exist with providing a level
footing for people who might not otherwise be able
to give their best evidence. Once that point has
been conceded, there is no reason why special
measures should not be made automatic. That
would take out any room for what could be very
serious errors, which might end up in appeals and
draw everything out for everybody in a very
unhelpful way.
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Nicola Sturgeon: I think that you heard the
evidence from the previous witnesses, with whom
we explored the early identification of vulnerable
witnesses, which will be crucial regardless of
whether entitlement is automatic or discretionary.
It was suggested that the bill may not oblige
certain people, such as the police or other parties,
to identify vulnerable witnesses. Would you
support such an obligation?
Maggie Mellon: We highlighted in our report the
need for such early identification and for case
management, so that the best informed decisions
could be taken from the earliest point in the
process. We produced a flow chart that showed
how we thought that that would work. As our
colleagues from Enable were saying, when a child
or other vulnerable witness first makes a
statement—either as a witness or as the victim of
an offence—and people are aware that the matter
may end in court, decision making must be
brought to bear from that point onwards.
The Convener: That would normally be at the
police stage.
Maggie Mellon: That is right. We highlighted the
fact that, once the police have taken a statement
with a view to forwarding the case to the
procurator fiscal—or elsewhere, depending on the
type of case—that is the point at which decisions
should be made. We likened it to the children’s
hearings system, which was established with a
view to bringing together multidisciplinary
expertise in legal, welfare, health and mental
health matters, to allow informed decision making
about what is in the best interests of the child.
That is the approach that needs to be taken, rather
than everybody working away in their own field
and then suddenly appearing in court and
expressing a different view.
Nicola Sturgeon: I accept that, but is it your
firm view that, rather than early identification
happening only by way of good practice, there
should also be a statutory obligation on the
different agencies?
Maggie Mellon: Yes.
Nicola Sturgeon: Would those agencies be the
police alone, or the police and the fiscal, or would
defence agents be involved if the vulnerable
witness was a defence witness? Have you thought
about those details?
Margaret McKay: We are proposing that there
should be a children’s justice section within the
Justice Department that should be charged with all
aspects of anything material relating to child
witnesses, although we have not described how
that would work. That would cover the whole
process, from the point at which the children first
tell their story, usually to the police, right through
to the point at which they are given special
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measures. Our view is that they should not be
appearing in court. We want somebody in the
Justice Department to be charged with that
responsibility, because we do not think that a
culture change will come about otherwise.

have picked on 11, 13 or 15. Your submission
suggests that the age of a vulnerable child could
be anything below 18. Will you say a bit more
about why 18 and not 12 should be the cut-off
point?

The Convener: May I make a slightly
provocative point? I imagine that there will be
cases in which, with the full agreement of the
parents, a child—a child over 12, let us say—is a
witness, and the parents say, “We are perfectly
content for our child to be a witness in this case,
and we have discussed it with the child.” That
would beg the question of whether the automatic
entitlement is required. Is there wisdom in leaving
some flexibility in the system?

Anne Houston: The issue is a difficult and
subjective one, because children develop at
different rates and have different capabilities at
different ages. We must also consider how the bill
fits in with other legislation on the ages at which
children are considered to become adults. This
matter is exceedingly confusing for us, so what
must it be like for a child trying to understand
whether they are considered to be a child or an
adult in different circumstances?

Margaret McKay: Our stated position is that the
child’s entitlement should be automatic, but that
the child should be able to opt out of it if he or she
wishes. That is especially likely to be the case with
a teenager, who may feel that they want to stand
up and give their evidence in court. They may do
that for a variety of reasons; it may be their way of
managing the trauma that they have experienced.
The child’s interests should be paramount in
making that decision, but the entitlement should
be automatic.

All children under 12 should automatically be
considered to have their evidence taken on
commission, and the same should apply to
children over 12, but below 18. The age of 12 is
arbitrary: it is useful in many situations relating to
the expected age of capacity, but our view is that,
as Margaret McKay said, children should not have
to appear in court unless they wish to, and that the
age of 18 should be used so that the bill is
consistent with other legislation.

Maggie Mellon: I would like to add a quick rider
to that. It is very important that decision making is
informed, and that goes for parents, for children
and for young people. Parents need information
and advice from the people who are dealing with
the health or social work aspects of their child’s
case. People cannot just be left to make decisions
and then to pick up the pieces.
Margaret McKay: Parents tell us in retrospect
that if they had known what the experience would
be like, they would not have allowed their child to
be put in that position. That cannot be in the
interests of justice, nor is it in the interests of
democracy. One of the key tenets of democracy is
that people must be willing to bear witness. If
children learn that that is a negative or damaging
experience, that will undermine our democracy
further down the line. As well as practical issues,
there is an important philosophical point about the
kind of society that we are building.
14:45
Mike Pringle: I am grateful for that point, which
leads me to a question about age. In your paper
“Child witnesses talking”, Susan’s and Wendy’s
stories are good illustrations of the fact that
children do not enjoy going to court. We must do
something about that. You say that the age limit
under which children would not have to appear in
court should be 18—a matter that we have
explored in previous evidence sessions. I am not
sure why the bill has picked on 12; it could equally
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Maggie Mellon: That view is informed by the
United Nations Convention on the Rights of the
Child, to which Britain is a signatory. The
convention states that the age of childhood is
under 18. All the charities in justice for children
take the view that young people should not be
dealt with in adult courts until they are 18. We
support the extension of the children’s hearings
system to cover children up to that age. As young
people under 18 do not have the right to vote and
are not recognised as fully adult, it is logical to say
that they are in the domain of childhood. With
young people who are approaching adulthood,
one would expect fewer special measures to be
used, if they are used at all. However, where
necessary, children should have the right to use
them.
Nicola Sturgeon: I think that my question will
take us outwith the remit of the bill, but this
highlights the ridiculous situation that we have with
different ages being used for different purposes. I
understand your proposals and am quite
supportive of them, but if your definition of a child
were accepted, a young person who is married
with kids would be entitled to be treated as a child
before the adult courts. Is that sustainable?
Maggie Mellon: No. The matter is probably
outside the realms of the bill, but we agree that we
must examine the ages at which children are
entitled to do certain things and have certain
rights. The ages are all over the place: 8 is the age
of criminal responsibility, and people can get
married when they are 16, but they have to be 18
to vote. There are people who can be held
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criminally responsible, but cannot vote. Those
issues must be considered and we think that the
Parliament should do that.

have given the idea much attention. It is important
to recognise that such a service must be put in
place because children need it.

Scott Barrie: It is nice to see the witnesses
again. In your written submission, which was
welcome, you claim that there are two major
omissions from the bill, one of which is the
establishment of a child witness support service.
Why is it fundamental to include such a measure
in the bill?

Scott Barrie: Does justice for children support
fully the recommendations in the Lord Advocate’s
report, which has been around for some time, as
you said?

Margaret McKay: Our submission draws on our
experience. We have given examples of cases
and we will provide other evidence for the
committee on tape and through a visit. It is clear
from that evidence how isolating and frightening
the experience is for children and how unclear
children are about what will happen. For example,
children regularly describe the fiscal as “my
lawyer”, because if the accused has a lawyer, the
fiscal must be their lawyer.
A child witness support service is critical if we
are to protect children’s rights and ensure that
they give the best evidence. That is nothing to do
with coaching them; it is linked to supporting them.
At the moment, some people might see a child
weeping and feel unable to pass a hankie to them
in case they are slapped down for interfering with
justice. It is important to recognise what that is like
for children and that it is important to build in that
child witness support service from the beginning.
Such a service is needed not only when a child
appears in court, but throughout the process,
because children and families are often mystified.
They are at a loss and wonder what is happening,
what will happen next, who they should talk to and
what they should do in different circumstances.
Matters that they might have thought about and
then put behind them come up again. We think
that this important service should be part of our
justice service.
Anne Houston: Unfortunately, when gaps exist
in the information that children get about what is
going on, they often turn that into the idea that
they must have done something wrong and that
they have not been clear enough. They often
assume, wrongly, that it is their fault that things
are being held up and that they are not being
believed. That adds tremendous pressure to an
already pressurised experience for them.
Scott Barrie: How would a child witness support
service fit in with the existing court procedures,
including those concerning leading evidence?
Would we have to go back to the drawing board?
Margaret McKay: No. The Executive has
undertaken quite a bit of work on a child witness
support service. Between 1996 and 1999, the
famous Lord Advocate’s report was produced, so
we are not starting from scratch. Many people

Margaret McKay: We support elements of that
report, but we are concerned that provision is
nebulous. That is why it is important to have a
children’s section in the Justice Department. From
our experience, it is clear that coherent provision
is lacking where children are concerned. A body or
bodies must be charged with overseeing what
happens to children in our justice system, from
when they first give their statements to when the
case is closed and beyond.
The Convener: Justice for children’s letter to
the committee of 12 September included
harrowing
accounts
of
three
individuals’
experiences. I will return to Scott Barrie’s question.
Is anything happening that might have mitigated
those three individuals’ experiences? I ask
because I note that they were interviewed a year
ago and that some years have elapsed since what
happened in court.
Margaret McKay: A witness support service is
available for children in some places, but the
weakness is that it is not consistent or guaranteed.
Also, there is no statutory requirement for a child
witness support service. Such a service will
therefore exist sometimes in some places, and in
other places not at all. It might depend on a
particular organisation having the resources to
provide the service or being able to invest its time
in it. Overall provision is incoherent and cannot be
guaranteed. Our experience from talking to
children and young people is that they feel cut
adrift. That has not changed.
Anne Houston: Unfortunately, we still hear of
the same kind of things that happened in those
case examples.
Scott Barrie: The convener asked our previous
witnesses from Enable about the abolition of the
competence test. Why is that important and why
do you support abolition?
Maggie Mellon: Because of all the arguments
made by our colleagues from Enable. The test is
very subjective. It seems quite discriminatory to
apply it to one group of people and then, on the
basis of that test, to debar them from giving
evidence. We would therefore say that the test
should not exist at all. People’s evidence should
be taken from their statement, however they give
it.
Anne Houston: One thing that often confuses
children and young people is that they come to
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court to tell the truth, but then, once they have told
the truth, they are questioned again and again and
again, and made to believe that in some way they
have given the wrong answer. If anything confuses
them, it is that experience. The competence test
does not deal with that.
Karen Whitefield: In your written evidence, you
mentioned the need for training. Where will
training be required? Who will provide it and who
will be responsible for offering it?
Margaret McKay: Anyone involved in taking
statements from children, or interviewing them, or
examining their stories or evidence, should have
training in how to communicate with children. The
point that Anne has just made illustrates that very
well. Children will say things such as, “They asked
me a question and I answered it and told the truth,
but then they asked again.” If you ask a child the
same question three times, they begin to think that
they have got it wrong and will then say something
different. People who interview children need to
understand that. They need to understand that you
cannot subject children to multiple questioning. I
would suggest that you should not do that to
adults either. We believe that training in
interviewing children, questioning them, and
understanding their development is important for
all who are involved in taking statements, or are
involved through the justice service.
Maggie Mellon: Our report makes it clear that
that training should be mandatory. As Margaret
McKay has said, that is especially important for
people who have contact with children. However,
contact should be kept to an absolute minimum.
The bill does not address the number of
precognition agents or the number of times a child
will be interviewed. That whole process must be
managed by someone with the authority to ensure
that the child is not subjected to multiple interviews
by untrained—or even trained—people, or by
people who are not working to standards.
The Convener: This important subject has
already been touched on by Nicola Sturgeon. It
would help the committee if you could tell us what
should be done. You have spoken about a multiadvisory service that would kick in at the beginning
of the process. Does that need to be an especially
complicated procedure? Are you saying that, at
the stage at which a child witness is identified—I
cannot think that anyone would identify such a
witness earlier than the police, when they are
called to investigate an alleged crime—something
should be triggered to ensure that the child is dealt
with separately, interviewed appropriately and led
down a safe route through the criminal process?
Maggie Mellon: Absolutely. That captures our
argument well.
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15:00
Karen Whitefield: You said that training should
be mandatory. Would there be a need to review
that training and measure whether it is working
effectively? Your evidence has highlighted some
of the difficult experiences of children who have
gone to court. Any training that was offered would,
I assume, need to be benchmarked. If that is the
case, how would you envisage that being done?
Would that be a job for the youth justice section
that you propose within the Scottish Executive
Justice Department?
Margaret McKay: We envisage that such a
section would be responsible for commissioning
and evaluating training. It would test out the extent
to which change had taken place with users and
people who had gone through the training. It is
critical that that responsibility be lodged within the
Justice Department. Mandatory training is not a
strange idea. South of the border, judges who
hear children’s cases must have had statutory
training before so doing. That is not the system in
Scotland, but the idea is not completely strange.
The Convener: Are you satisfied with the
adequacy of the consultation process?
Maggie Mellon: It has, in some ways, been a
model consultation as far as we are concerned.
We have felt very consulted by the relevant
sections of the Scottish Executive Justice
Department, the police and the bill team. We
would probably always say that the voice of
children has not been heard well enough. If it had
been, more progress would have been made
towards the kind of far-reaching solutions that we
are considering.
Mike Pringle: I have two other questions. You
have all examined the bill and you obviously have
considerable experience of children in court. What
is your view of the fact that the bill excludes the
district courts from its primary provisions, but
might cover them through subordinate legislation?
Do you think that the district courts are any more
or less important than any of the other courts? I
am interested in your observations.
Margaret McKay: We can see why the district
courts might have been excluded. It would be rare
for children to be involved in cases that come
before a district court. If they were, the district
court should not be excluded. However, we have
not formed a strong view on that. That is probably
for the same reason that the district courts are not
covered by the bill: the sort of cases that come
before them. The same principle should apply as
with other courts.
Anne Houston: The issue for us is how a child
experiences the district courts. If a child were to
appear before a district court, the same issues
would arise.
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Mike Pringle: You devote quite a lot of the
ChildLine Scotland submission to the threat of
defamation action. We might hear from others
later about that, but I would like you to give us a bit
more reasoning why the threat of defamation
action should be taken away.
Anne Houston: Our main points are covered in
the submission from justice for children, with which
we are involved and which we support fully. We
discuss defamation at length in our own
submission, which was submitted in addition to
that from justice for children. I have had quite a lot
of contact in the past with Donald MacKinnon, who
raised the issue initially.
We do a tremendous amount of work with
children and young people who are being bullied.
That is a major aspect of our work, and it is the
issue that is raised most frequently in calls to our
service.
Mike Pringle: Roughly what percentage of calls
does bullying account for?
Anne Houston: It accounts for one in four calls.
Mike Pringle: So 25 per cent of the calls that
ChildLine Scotland gets relate to bullying.
Anne Houston: Yes. The calls are usually
about child-to-child bullying but, on occasion, they
are about bullying by adults—indeed, sometimes
by teachers—although such calls account for only
a small percentage.
Our concern is that children and young people
already find it difficult enough to come forward and
report incidents if an adult has treated them badly
and defamation cases can stop children and
young people reporting what can sometimes be
quite serious cases of bullying at the hands of an
adult. We have major concerns that such cases
are yet another barrier to something that it is
already difficult for children to do, particularly if the
adult concerned is a well-respected person or a
person in authority. We would hope that that
barrier could be removed if things were done
through an appropriate authority.
The
Convener:
From
your
collective
experience, how many defamation actions are you
aware of?
Anne Houston: I am not aware of there being a
huge number of them. However, we are
concerned that people will pick up on such cases
once they become aware of them. Children are
quick to pick up on concerns that exist in the
public arena. That is particularly relevant if such
concerns stop them speaking about issues.
Maggie Mellon: At the moment, children—or,
indeed, anyone—have only qualified privilege in
making allegations. We want that to be made into
absolute privilege if the allegation or report is
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made to the appropriate authority—not if it is
generally broadcast, used as gossip or bruited
about. The need for a child to report to the proper
authority—whether that is a head teacher, the
police, a social work department or the head of a
children’s home—is usually spelled out in child
protection guidelines.
Whoever the proper authority is, the onus should
be on them to conduct a proper investigation—the
onus should not be on the child. An appeal is
pending in the case that we are concerned about,
and we hope that it will be possible to demonstrate
that such privilege should have been extended to
the young people in that case. We believe that
doubt should be removed altogether.
Mike Pringle: I see that you covered that point
in your submission.
My next question is for Anne Houston. Do you
believe that there is a defect in the bill around
defamation? As far as I am aware, the bill does
not address that issue. Should it have done so?
Anne Houston: My view is that the problem
should be addressed. At present, the matter is not
being addressed anywhere and provisions to deal
with it appear to fit in with the aim of the bill. If the
bill does not address it, I hope that it will be
addressed elsewhere quickly.
The Convener: Let us be clear: the actual
number of defamation actions that are raised
seems small.
Anne Houston: Yes.
The Convener: I suppose that there is the
practical question: why sue a child, who might
have no assets?
Anne Houston: My concern is about the impact
of such cases on many children—it is not a
question of there being only a small number of
cases.
Mike Pringle: I have a further question, which
was prompted by what the convener just said. You
say that the number of cases is very small now,
which I accept. You made the point that children
read newspapers. Ten years ago, we perhaps did
not have the problems with antisocial behaviour
that we do now, and we did not have the problems
with defamation cases. Do you think that such
cases are likely to arise more often because those
that have taken place have been highlighted?
Anne Houston: Our concern is that defamation
cases could arise more frequently, and that that
would form a barrier to children coming forward
about relatively serious incidents.
Mike Pringle: Do you believe that that is
because it is a new phenomenon?
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Maggie Mellon: It is not so much because the
phenomenon might be new; if an action appears to
have been successful, there is a danger that
people will use the same avenue again.
The Convener: Once a case reaches court,
would not there be absolute privilege?
Maggie Mellon: Alison Cleland, who will give
evidence later on behalf of the Scottish Child Law
Centre, might be better qualified to speak about
legal matters. However, as far as I understand it,
absolute privilege applies in court but qualified
privilege applies in all the interviews that take
place under proper procedure.
The Convener: Your concern is about the precourt stage.
Maggie
Mellon:
Yes.
Although
adult
professionals might follow the procedure to the
letter, it is still possible for a young person or child
to be subject to a successful defamation action, as
the law currently stands.
The Convener: Thank you for your forbearance
and for your toleration of our many questions on
diverse subjects. Your evidence has been helpful
to us all.
I welcome Alison Cleland, from the Scottish
Child Law Centre, who has presented us with a
helpful submission. We appreciate your coming
before the committee to allow members to ask you
questions. If you would like to make some
preliminary remarks, please do so with a due
regard to brevity, but without compromising your
genuine points.
Alison Cleland (Scottish Child Law Centre):
The main point that I want to make to the
committee is that you are dealing with institutional
inertia. The criminal justice system has worked on
the basis of oral evidence for centuries and that is
the way in which its practitioners want to continue.
That does not mean that they hate child witnesses
or vulnerable witnesses; it means that, if you do
not insist that they change the way in which they
approach child witnesses and vulnerable
witnesses, they will continue to do what they do in
the way that they currently do it.
Unfortunately, although the bill has some good
principles behind it, it does not deliver that
mandating of change. That means that it might
well fail, which would be a dreadful shame,
particularly for children in Scotland.
Scott Barrie: I was struck by your phrase,
“mandating of change”. I am sure that that will
resonate with the committee.
You probably heard what I said to the
representatives of justice for children about the
importance that they place on the child witness
support service. What are your views on that
matter?
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Alison Cleland: That follows on from my point
about institutional inertia. We need to make a clear
statement to the court system that the situation
becomes different as soon as child witnesses or
other vulnerable witnesses are used.
The Convener: Just for clarity, are you drawing
a distinction between children under 12 and those
over 12?
Alison Cleland: No. I am not addressing any
specific issue about under-12s at the moment.
When I mention child witnesses, I mean those who
are under 16.
The Convener: Thank you.
15:15
Alison Cleland: As is suggested in the report
“Justice for Children: The welfare of children in the
justice system”, as soon as a child witness is
involved in a case, the child witness support
service would start a process of proper support for
and assessment of the child’s needs. Who else
would do that? Ask the fiscals, the defence agents
and the courts whose job that could possibly be.
No one has time to do that now.
As Margaret McKay said, a child will say that the
fiscal is “my lawyer”, but the fiscal is not her
lawyer; fiscals are there to present the case as
best they can, but they are not able to give the
necessary support. We know from what children
tell us that that lack of support makes it difficult for
them to be involved even before they get to court.
The child witness support service is an essential
step towards giving that support. Without that
service, no matter what measures are in place,
there will not have been enough support to
prepare the child for court, and we cannot be sure
that justice will be done because we do not know
that the child will be able to give their best
evidence.
Scott Barrie: How do you envisage the
proposed witness support service fitting in with
existing court structures? Do you think that we
need to go back to the drawing board?
Alison Cleland: At the risk of sounding as if I
am slightly ducking the question, I endorse the
Justice
for
Children
report
and
its
recommendations. It explains that the witness
support service would be based within the justice
service; it must be right in the heart of the justice
system and not just some add-on that a witness
might get a chance to go to if they happened to be
in an area that has a good service. It has to be
available in every case, so it must be based within
the Justice Department. To be honest, I am
probably better able to answer questions about
evidence and the detail of the court system rather
than questions about the Justice Department. I
hope that that is okay.
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Nicola Sturgeon: I hear the arguments for a
child witness support service, and they have merit.
In any case in which there are or might be child
witnesses, it is important to ensure that such
witnesses are identified as early as possible. One
of the problems with the existing system is that it
can be late in the day before that is obvious.
Previous witnesses have expressed support for
placing a statutory obligation on some of the
agencies, whether the police, the fiscals or the
defence agents, to take steps to ensure that they
identify child or other vulnerable witnesses early in
the process. Do you support that view?
Alison Cleland: Yes; that makes sense.
Scott Barrie: I will move on to special
measures. Do you think that the proposals in the
bill give sufficient protection to the rights of
children who give evidence? Do you think that
their rights should be strengthened in any way?
Alison Cleland: Children’s rights are not
sufficient and, yes, they need to be strengthened.
Scott Barrie: In what respect?
Alison Cleland: I ask the committee first to
accept one of the primary proposals in the Scottish
Child Law Centre’s submission, which is that we
must try to keep children out of court because the
adult-centred and combative court process is
distressing and damaging for them, particularly in
abuse cases. If we start from that principle and
consider the special measures, almost nothing will
be helpful.
If a live TV link is used, the witness is not in the
court but the process is the same. If screens are
used, the witness is in the court. If the witness has
a supporter, they are still in the court. A child could
be kept out of court by giving evidence on
commission and by giving evidence in chief on
video. However, a lot of children still go to court
and are subjected to a cross-examination process.
I would like to address the committee on that point
later.
We need to get children out of court and allow
them to give evidence on commission. I note that
many respondents, including the Association of
Chief Police Officers in Scotland, have said that
the courts do not fully take account of children’s
needs in the use of special measures.
Respondents have also noted that evidence on
commission is almost never used.
I apologise if I sound confused, but I am a bit
worried that, because of institutional inertia, courts
may think that evidence on commission means
simply that there is a different court in which the
judge, the lawyers, the accused and the child go
through exactly the same process and that it just
takes place somewhere else. The difficulty with
that is that it will still involve trauma for child
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witnesses because of the formality and the use of
questioning that tries to break the child down. That
is why I say that the provision of special measures
will not deliver.
As the beginning of your question hinted, the bill
as drafted does not provide children with a right to
special measures. However, that issue could be
dealt with by amendment.
Nicola Sturgeon: Do you support—I think that I
read in your written submission that you do—the
argument made by justice for children that there
should be no judicial discretion to override the
right to special measures, despite the fact that that
discretion is framed in the bill in such a way as to
make it quite a tough test to pass?
Alison Cleland: The bill makes that a tough
test. I will answer the question but first let me
describe the real test that the bill provides. The
court may not make an order allowing the child to
give evidence with special measures if that would
give rise to significant risk of prejudice to the
fairness of the trial. In my view, that is the test that
will be argued in almost every case involving a
child witness if the bill is left as drafted. We have
seen that happen when other new, supportive
measures have been introduced. I stress that that
will be the real test.
Let me answer the question. I would support a
system that required special measures to be
provided for under 16s unless—as I think I said in
my written submission—the child had particularly
requested to give evidence in open court.
However, as was mentioned in other written
submissions, I would also say that a child may not
be in a position to give an informed decision about
that. As the child will not know how terrible the
experience will be, if they wish to give evidence in
court, the court should consider whether that is
likely to be prejudicial to the child’s interests.
The test should be completely reversed from
what it is now: special measures should always be
used unless the child wishes to give evidence and
the court is satisfied that that would not be
detrimental to the child’s interests. As soon as we
have such a test, there would be a presumption
that it is detrimental to a child under 16 to give
evidence in court. The way to do it would be to use
that principle.
Scott Barrie: I have a great deal of sympathy
with the argument that Alison Cleland has
advanced. However, if everything that she has
said were to come to fruition and we were to
proceed in that way, how would courts, sheriffs
and juries view that new way of giving evidence?
Although our courts, which have historically used
an adversarial process, may take into account
some of the needs of vulnerable witnesses, at the
end of the day such witnesses still have to give
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their evidence, be cross-examined and go through
everything else that creates the intimidation that
has been mentioned. Even if we were able to
achieve what you have suggested, how would we
guarantee that we would get the outcomes that we
hope for and that people would not see two
different standards of evidence?
Alison Cleland: We could not guarantee the
outcomes—we have to be honest about that—but
at the moment we are in the worst of all possible
worlds. If special measures are introduced, they
will be seen as an add-on, as an extra and as
something odd that the jury will immediately be
suspicious about. The jury may not hear all the
arguments, but it will see the suspicion of the
defence lawyers, who might suggest that in some
way an attempt was being made to shield the child
because the child’s evidence was somehow
untrustworthy.
As soon as the system states that children need
special support and are different, witnesses,
people who are involved in the court and juries will
never ordinarily see children giving their evidence
live. They will not say, “That child was able to give
her evidence live, but this child isn’t, so there must
be something wrong with this child.” They will
immediately accept that children are different and
will be dealt with differently, and will come to
expect that.
I have spoken in detail about the matter with
Rita Blumrick, who is the chief prosecutor for child
abuse cases in South Africa and will visit Scotland
soon. I asked her that question and she said that it
is amazing how quickly a principle becomes
accepted once it is established. The difficulty is
that we have done something in a certain way for
centuries and if we do not draw a line under it and
change things, people will hark back. Change will
be positive.
The Convener: I want to be clear about the
matter. Without reference to the type of case—
which might be a sexual abuse case, a criminal
case involving assault or fraud or, indeed, any
case in which a child under 16 happened to be a
witness—is your view that, without any
discrimination, there should be a presumption that
the child does not give evidence in court?
Alison Cleland: Yes. That is based on the belief
that the status of a child’s psychological and
linguistic development is different from that of
adults. I mentioned in my written submission that,
in South Africa, an intermediary is used. That
intermediary asks a child witness questions, as the
system accepts that, if we use technical court
language or even ordinary language, children and
young people might not have the same
understanding of it, particularly in a court setting. I
would be delighted to provide the committee with
literature on the subject.
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The Convener: I would like to interject, as what
you are saying is important. In your judgment, the
deficiencies that you perceive would not be
adequately addressed by the bill’s provisions for
supporters, for example.
Alison Cleland: That is correct.
The Convener: If a 14 or 15-year-old, for
example, is giving evidence and is apparently
confident in doing so, in your judgment it should
not be possible for the accused or his advisers to
see that individual in person to make a judgment
about whether that person was being honest or
deceitful.
Alison Cleland: That is correct.
The Convener: Do you see any dangers in
that?
Alison Cleland: I do, but that is a matter for
others to speak to the committee about. How we
take a child’s examination in chief and crossexamination must be carefully considered. That is
important.
I have wide experience of representing children
and young people who are under 16 in family court
proceedings and children’s hearings proceedings
and have led many of my child clients as
witnesses. They have given evidence that has
been accepted by the court. It has been important
for the court to take account of that evidence, but
there is often no way in which the court can draw
on experience of what the child’s understanding
has been of the questions or the follow-up
questions.
An enormous amount of literature shows that
court questioning is different from other
questioning. Cross-examination is deliberately
designed to put presumptions to children; it is
about speculation and doing things that all our
information about linguistic and psychological
development tells us can be confusing.
I realise that it might be outwith the bill’s scope
simply to sweep away everything in respect of
criminal and civil cases, but it is absolutely
essential to understand the limitations of the
questioning that is allowed under the current court
rules. Without that understanding, we cannot
logically say that we need an intermediary and that
the questions must be investigated. How do we
know that what we are asking the child is a real
question? People talk about justice and getting to
the truth. Psychologists, linguists and others might
say that we can ask a child various questions, but
the answers may be meaningless. Unfortunately,
the courts might attach an enormous amount of
meaning to the answers. That is the danger and in
my view it is a very big danger.
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15:30
The Convener: I do not seek to diminish your
experience, but do you agree that the court forum
in family-law matters is different from that in
criminal trials and prosecutions?
Alison Cleland: The forum is less hostile, but I
am not sure that the impact will not last for the
long term and possibly be as damaging. That is
my worry as a lawyer who has represented
children in that process. However, I accept that the
forums are different.
The Convener: Is it your belief that asking
children—as defined by the bill, because we
currently have no other definition before us—to
appear physically in court has a damaging effect
on them either in the short term or in the long
term?
Alison Cleland: It is my belief that it might have.
There is currently no way in which the court can
have a knowledge or understanding of the effect of
the experience on a child. We do not know.
Karen Whitefield: You propose the introduction
of an intermediary, but might not that cause
conflict? The defence agent might resent the way
in which the questions are put; he or she might not
like the translation and think that it alters the terms
of the question. Would the issue be better
addressed by training—as previous witnesses to
the committee suggested—for all those who deal
with vulnerable witnesses?
Alison Cleland: I think that the introduction of
an intermediary would be resented by the defence
counsel, but that would not necessarily be a bad
thing. We must remember that the defence
lawyer’s job is to put her client’s case to the child
and see whether she can undermine the child’s
credibility and reliability. That is her job and she
must continue to do that. Within the current rules
of cross-examination, a wealth of different
techniques—the type of language and questions—
can legitimately be used that lend themselves to
confusing children and undermining their credibility
and reliability.
You are right to suggest that training might help
to address the problem, but the difficulty is that it
would not be enough. I go back to my point about
institutional inertia. If I am a defence lawyer and I
want to put my case to the child, press the child
and test the child’s credibility and reliability, the
rules of evidence allow me to do so. The language
that I use does not have to be tested.
The Convener: The presiding judge is certainly
under an obligation to ensure that no
unacceptable line of questioning is pursued with a
child witness.
Alison Cleland: That is correct, but very often
things do not happen in that way. You will be
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aware that, in England, there is judicial training
and judges will intervene, but only to a very limited
extent, because the defence team must be
allowed to put its case to the child witness.
Training will not be enough. We are talking about
a way of thinking—a way of approaching
witnesses
and
cross-examination—that
is
embedded in the system.
Karen Whitefield: If training is not enough, how
will the addition of a third party help? The defence
agent will want to ask their questions and pursue
their line of questioning. I am not sure how
introducing a third person will address the
problem. I would have thought that the issue
would be more appropriately dealt with through
stipulating what the sheriff or the judge can
consider appropriate in the court or through
ensuring that acceptable language is used so that
the child being questioned understands it.
Alison Cleland: I accept that there might be
something in your suggestion if we had a system
in which only people who were trained to
communicate with children to a high level were, in
certain types of cases, able to put the questions to
children. The understanding in South Africa was
that it was unrealistic to expect criminal lawyers,
who deal with all sorts of cases, to become instant
experts in child psychology and child psychiatry.
Moreover, the suggestion that only certain types of
lawyers could be involved in certain types of cases
was regarded as dangerous. We could go down
that road, but that system would work only if
certain judges and lawyers dealt with certain types
of cases.
The Convener: Surely there is an obvious
practical difficulty, given the fact that myriad cases
in which there is a child witness come before our
criminal courts. Therefore, would we not arrive at
an impossible position? It is in the public interest
that criminal cases are processed efficiently,
swiftly and, of course, fairly, with due regard to the
characteristics, sensitivities and needs of all
witnesses. However, if your proposition were
taken to its logical conclusion, there would be an
impossible backlog of cases, because we do not
have enough judges, prosecuting counsel or
defence solicitors with special training in dealing
with child witnesses. Is not your underlying
concern to ensure that, when a child is required to
give evidence to a court, every possible safeguard
is in place to prevent the experience from being
harrowing and distressing and from causing longterm upset to the child?
Alison Cleland: Yes. You mention the difficulty
of ensuring that everybody is appropriately trained
when there are so many courts dealing with so
many cases. That is precisely one of the reasons
why the South African model, which is based on
an oral evidence tradition, went down the road of
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having intermediaries. That allows the courts to
decide, for example, whether an intermediary to
deal with language matters is required for a
vulnerable child witness. Rather than trying to
cover every court and every eventuality, the South
African model focuses on the point at which
questions are put.
The Convener: For the sake of clarity, because
I know that none of us is an expert in the South
African legal system—
Alison Cleland: I am not an expert, either.
The Convener: Is it your understanding that a
child witness’s evidence is led through an
intermediary in all South African criminal and civil
cases?
Alison Cleland: My understanding is that an
intermediary is mandatory only in criminal cases. I
think that an intermediary is discretionary in civil
cases. However, I can check that.
Nicola Sturgeon: There would obviously be
practical difficulties in providing appropriate
training for everybody.
Alison Cleland: I appreciate that.
Nicola Sturgeon: However, I believe that the
issue is more fundamental than that. I am not sure
that providing training within an adversarial system
for defence agents to communicate better with
kids is appropriate or possible, because a defence
agent
could
have
conflicting
duties.
Communicating sensitively with a child might
undermine the defence agent’s job of representing
their client and testing the evidence.
You appear to be arguing, perfectly legitimately,
for a much more fundamental cultural change in
the system, in which there would be a move away
from the adversarial approach to something very
different. I suppose that our task is to assess
whether the bill is doing as much as legislation
ever can to bring that about. If the bill does not do
that, are there further steps that you believe must
be taken to make the whole environment better for
vulnerable witnesses, including children?
Alison Cleland: If the bill required special
measures to apply to child witnesses under 16,
court practice would quickly change. I believe that
such a requirement would be helpful.
As I emphasised in my written submission, the
concept of intermediaries is only one of the things
that is missing from the bill, although I believe that,
because of the language issue, it is the main thing
that is missing. I accept that there are enormous
difficulties with the idea of intermediaries—I am
not naive about it. However, I think that courts are
becoming more sophisticated in their appreciation
that children are different.
In the cases of T v the United Kingdom and V v
UK—which involved the two English boys who
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were accused of the murder of James Bulger—
when the European Court of Justice examined the
criminal processes it was not convinced that T and
V appreciated that process. Although those boys
were the accused and had lawyers with years of
experience of representing young people around
the age of 10, the European Court did not feel that
they understood the process.
I realise that the committee has many other
issues to consider, but as a lawyer reading childlaw cases coming up this month and last month, I
have noticed that the courts, particularly in family,
abduction and adoption cases, are starting to say
that judges should not interview children because
it is better if somebody with training does so. The
courts think that people should not, unless they
have had proper training, discuss matters with
children. Courts are beginning to understand that
when a child does not have proper support, the
information that they give is not always what it
seems.
We
must
consider
introducing
intermediaries.
Mike Pringle: We discussed the issue of age
with the ladies from justice for children. You have
talked about the age of 16, the bill talks about the
age of 12 and other people talk about the age of
18. Where should the line be drawn and why?
Alison Cleland: My answer will be annoying for
members, but I honestly think that, if we are to
decide where to draw the line, we should ask
young people and use their answer. At present,
the age of legal capacity is 16 and a funny grey
area exists between the ages of 16 and 18. The
issue does not necessarily matter, except for
lawyers. The United Nations Convention on the
Rights of the Child states that special measures
are required for children up to the age of 18. We
should ask young people about that. They will
have a view on how much protection, freedom and
support they will want when they are older. The
age does not really matter as long as we are
consistent and are prepared to follow through the
decision.
It is important to remember, in relation to
children’s rights, that, under Scots law, children at
the age of 12 are presumed to be mature. Scots
law has a tradition of presumptions of maturity for
younger children who are involved in proceedings,
which has not been the case in England. On
whether the line should be drawn at 16 or 18, I
say: ask the young people and, at the same time,
ask them about the voting age, although obviously
that is not part of the bill.
Mike Pringle: I turn to a completely different
issue, which I raised with the witnesses from
justice for children. Perhaps you have more
experience in this matter than they have. What is
your opinion of the fact that the bill treats district
courts differently from sheriff courts and the High
Court?
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Alison Cleland: I am afraid that I do not have a
useful opinion on district courts; I have no
experience of them.
Mike Pringle: That is fine.
The Convener: Mr Pringle, do you wish to
develop further the aspects of evidence by video
and on commission or are you satisfied with what
was said earlier?
Mike Pringle: The issue was pretty well
covered. Does Alison Cleland agree that, as
others have said, the accused should not be
present when a vulnerable witness is interviewed
on commission?
Alison Cleland: Yes.
I apologise for jumping the gun, but I would like
to make it clear that, under the bill as drafted, after
a child witness notice is lodged, the court can, in
the absence of the parties, make an order to use
special measures, or there can be a hearing on
the matter. I understand why that provision has
been proposed, but all that it will achieve is the
introduction of an extra step, which will cause
delays.
Under the bill as it stands, I am convinced that
because of the human rights and justice issues, in
almost every case, the court will not make a
decision about special measures without hearing
the parties—there will always be a hearing. Why
not just get rid of that and require the child witness
notice to be lodged much earlier, so that
everybody can get their arguments marshalled
and know exactly what they are doing before the
hearing, at which it will be presumed that special
measures will be made available? The issue will
be whether there are exceptional circumstances,
such as the child wanting to be heard. If there are
not, what are the special measures and what
should be in place?
The Convener: I will come to Karen Whitefield
in a moment but, for clarification, if evidence were
given by video or taken on commission, is it your
view that the interrogation should be undertaken
by the intermediary?
15:45
Alison Cleland: Ideally, yes. I hope that you do
not think that I am being naive. You might decide
simply to rethink the issue, or you could provide in
the bill for the Scottish ministers to introduce
intermediaries later. I realise that it is not easy.
You could provide that intermediaries will be one
measure, but evidence will primarily be taken from
children away from the court. The presumption
could be that special measures will apply and that,
where possible, those special measures will
ensure that the child is out of the court process,
with intermediaries coming along later, if we are
being realistic.
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Intermediaries would assist greatly, in particular
with very vulnerable children. There could be an
enormous role for them in providing help to
children with mild or severe learning difficulties
and other children. Without wishing to be overly
dramatic, experience shows that the cases of
some young people with learning difficulties never
get to court, because the presumption is—quite
rightly—that the situation would be just too difficult
and distressing for them. There are types of cases
that might be assisted by intermediaries, but that
might come later.
The Convener: I have a final, brief question,
which touches on the earlier evidence from justice
for children. Have you encountered cases in which
children have been the subject of a defamation
action?
Alison Cleland: No.
Karen Whitefield: Your submission touches on
your concerns about time delays, and in particular
the fact that decisions will be taken on special
measures just a few days before cases go to
court. I appreciate your view on having an
automatic right to special measures but, given how
the bill is drafted, how can time delays be
addressed?
Alison Cleland: It would be of assistance if you
required the child witness notice to be lodged no
later than 28 days before the proof, and if you
removed the ability of courts to allow notices to be
lodged later than that. Get rid of that. Make it clear
to anybody who is involved in a child witness case
that if they want a child to be there, they had better
lodge their child witness notice and they had better
lodge it on time. If it is in the rules, I assure you
that lawyers will do it, because they will want their
witness to be there.
Notices should be lodged a minimum of 28 days
in advance, with the proviso that the court will
have a hearing with the parties who want to be
present. I would get rid of the two-tier idea of
considering notices
“in the absence of the parties”

because I do not think that that provision will be
used. The bill should state that a child witness
notice is to be lodged 28 days clear of the proof or
the civil proceedings, and that, within seven days
of it being lodged, the court will listen to the parties
and make its decision.
It is also important that you remove from the bill
the provision that allows the goalposts to be
moved. At the moment, the court can make an
order for special measures and then, on its own
motion, decide that special measures will not be
available. You cannot do that to a child witness.
They must know how they are going to give their
evidence and what measures will be in place, and


175

97

16 SEPTEMBER 2003

be prepared for that. If the situation changes close
to the time, the whole point of the bill will be
undermined. That provision has to come out of the
bill.
The Convener: I have a wrap-up question. Did
you feel adequately involved in the Executive’s
consultation on the bill? Do you have any
comments on the consultation process?
Alison Cleland: Yes, I thought that it was
inclusive. We would have liked more children and
young people to be involved. We realise that it is
difficult to identify those who have been involved in
the courts, although the Executive did attempt to
do that by asking people to be involved. I hope
that we will get better at that.
The Convener: There are no final questions
from members, so I thank you not just for the
rigour of your evidence, but for the robust way in
which you responded to questions, because I
realise that—unlike justice for children—you were
unsupported and were sitting very much in the
hotspot yourself. The intensity of the questioning
reflects the committee’s obvious desire to get to
the root of the principles and the elements of the
bill, to which it is so important that we give
balanced consideration. We appreciate your
coming before us this afternoon. Thank you for
your presence here.
I propose to have a comfort break for 10
minutes. There is tea and coffee outside. I
reassure members that the concluding part of the
agenda should be accomplished fairly swiftly.
15:50
Meeting suspended.
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SUBMISSION FROM THE FACULTY OF ADVOCATES
It is recognised that measures are required to protect vulnerable witnesses. One way of achieving
that is by adjusting procedures to accommodate the witness. Such procedural changes can be
achieved either through legislation or through the court’s inherent jurisdiction or both. Any
alteration of procedure must not prevent the accused from obtaining a fair trial.
IDENTIFYING THE VULNERABLE WITNESS
The new s.271
s.271 (1) (b) (ii)
•

The court is being asked to a carry out a difficult exercise in identifying a vulnerable
witness. The term “fear and distress” in connection with giving evidence at the trial is capable
of very wide application: to the extent that it might apply to a very large proportion of those who
appear as witnesses in court. Consideration should be given as to whether such a wide
definition best protects the “truly vulnerable” witness.

s.271 (2) (f)
•
•

It is unclear how the court is supposed to assess “the behaviour” of the accused or any
other person. Is it to accept at face value the representations in the application for special
measures? Is it to inquire into the allegations?
If court is to make a decision based upon the behaviour of the accused then the accused
should have the right to be heard

S271 (4)
•

How is this test to be applied? What is the bench mark against which the diminution of quality
of the evidence is to be tested?

The difficulty in defining and identifying vulnerable witnesses (other than children and the mentally
ill) should be kept in mind when considering whether the other party to the proceedings should
have a right to be heard on the issue as to whether and if so what type of special measures require
to be taken
THE FAIRNESS OF THE TRIAL
55
56
57
58
59
Proposed wording of 271A (11) , 271B (3) , 271D (4) 288E (3) Clause 8 (3) Clause 9 (4)
60
(b) :

•
•
•

These sub-sections all prescribe the criteria by which a court may decide not to order special
measures or to review an order that has been made
The court is allowed to reach such a decision only where a two stage test is met. There are
obvious problems with this approach:
The “first leg” of the test is that the use of special measures would give rise to significant risk of
prejudice to the fairness of the trial. If such a risk is established, that should be an end to the
matter

55

Making an order in relation to a child where no order made earlier
Ordering a child under 12 to be present where no wish to be present has been expressed
57
Review of arrangements for vulnerable witnesses
58
Personal conduct of defence
59
Civil proceedings
60
Review in civil proceedings
56
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•
•

The inclusion of a “second leg” to the test has very serious implications. It appears to
legitimise a trial which is acknowledged to be unfair, unless the further hurdle is cleared.
That further hurdle is, in any event, ill-defined. How can one weigh the risk of prejudice to the
fairness of a trial against the risk of prejudice to the interests of a witness? When does one
“significantly” outweigh the other? What are the “interests” of a witness? Are they to be
determined on the pre-supposition that the witness is truthful? And reliable? If so, what does
that say about the presumption of innocence traditionally enjoyed by an accused person?

In the Faculty’s view the wording of these clauses should be altered so as to delete the words “(ii)
that risk significantly outweighs any risk of prejudice to the interests of the child witness if the order
is made”
•
•
•

In any event, why is the consideration of prejudice to the fairness of the trial only introduced at
these stages?
For example in 271A (11), this provision applies only to the situation where the court has not
been satisfied by the content of an application for special measures and has, as a
consequence, fixed a hearing in terms of s.271A(5)(b).
When considering the initial application, there is no apparent provision for considering possible
prejudice to the fairness of the trial. The only matter that the court is allowed to consider
(s.271A(6)(a)) is whether the measure(s) applied for is the “most appropriate” for the purpose
of taking the witness’ evidence.

THE ABSENCE OF AN AUTOMATIC RIGHT TO HEAR FROM THE PARTY AGAINST WHOM
THE WITNESS IS BEING CALLED
•
•

•

This is a deliberate feature of the legislation (see paragraph 15 of the Explanatory Notes and
paragraph 80 of the policy memorandum).
It is wrong to deprive the party against whom the witness is being called (whether it is the
Crown or the accused) the opportunity of being heard before special measures are ordered.
This is particularly important having regard to the difficulty in defining who is a vulnerable
witness and the nature of the criteria (particularly “behaviour”) that the court is being asked to
take into account.
The party against whom the witness is called is never entitled to a challenge under the current
wording. That is unacceptable.

The legislation should provide an opportunity for the party against whom the witness is to be called
to be heard in relation to the application for special measures and the grounds upon which it is
made. Experience shows that applications for special measures are very often granted even if they
are opposed, but it is important that the court hears from both sides. Experience also shows that
many applications for currently available special measures are not, in fact, opposed.
CHILDREN UNDER 12 – SAME PROVISIONS FOR ALL
New s.271B(2)
•

It is not obvious why this provision is restricted to a certain (albeit extensive) range of offences.
It appears to be designed to counter the inherently intimidating effect of the court room upon a
young witness. That effect, if it exists, would be present in all cases.

In our view this provision should apply in all cases where children under the age of 12 are to be
witnesses.
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THE COMMISSION PROCEDURE (New s.271I)
•

•
•

This provision is silent as to the details of the procedure that would be adopted. It is not clear
whether it merely envisages the “normal” process of taking evidence on commission (i.e. each
party to the proceedings asking questions of a witness, with the Commissioner assuming the
role of judge). Paragraph 4.2 of the Consultation Document 61 floats the possibility of the
Commissioner himself carrying out the questioning: which would very significantly restrict an
accused person’s right to choose his representation and to effectively challenge evidence
Not having accused present is inconsistent with the requirement that the trial should be in the
presence of the accused – it also carries with it logistical problems.
Further why should it be in the gift of the Commissioner and not the Court whether the accused
is present?

Clarification is required as to how this provision is to operate. The accused should be permitted to
be present unless there is good reason why he should not be present. The decision as to his
presence should be taken by the court rather than the commissioner.
GIVING EVIDENCE IN CHIEF IN THE FORM OF A PRIOR STATEMENT (New s.271M)
•

Paragraph 39 of the Explanatory Notes to the Bill refers to an important safeguard relating to
this provision: i.e. that any previous statement to be introduced as evidence would have been
“reliably recorded on video or in some other way.” The new provision as presently framed
does not appear to incorporate this safeguard.

•

An accused person’s right to a fair trial would require that any statement to be introduced under
this provision had been accurately recorded: not only to ensure the accuracy of the statement,
but also to preserve the questions that were asked of the witness and which prompted the
giving of the statement. In the absence of such a record, an accused person could be denied
any chance of effectively challenging the admissibility of an unfairly obtained statement (e.g.
one elicited by grossly leading or improper questions). This concern was recognised in the
Consultation Document: @ paragraph 4.13.

This provision requires to specify the type of statement that may be led, to ensure that the
circumstances of its making are transparent, and to preserve the right to challenge the admissibility
of evidence tendered in this way.
EXPERT EVIDENCE AS TO CREDIBILITY AND RELIABILITY OF COMPLAINER (New s.275C)
•
•

•
•

The basic principle is that it is for the jury (and no one else) to assess credibility and reliability.
Any alteration to that principle represents a fundamental change and requires to be carefully
considered
This provision as framed appears to be entirely “one-sided”. It only refers to the complainer. If
evidence to rebut an adverse inference is to be permitted, why can’t expert evidence be led to
support an adverse inference? The Consultation Document (@ 8.5) acknowledged that the
defence “must be allowed to lead their own expert” if a provision such as this were to be
introduced. What about other witnesses – why should expert evidence not be permissible in
relation to them?
There is no definition of “expert”. There is a real concern as to expertise of certain individuals
who may be proffered as experts in this area.
The inevitable consequence of this provision is that some complainers will have to submit to
interview and/or examination by at least two experts (Crown & defence). In any case where
the Crown proposes to lead evidence of this kind, it would undoubtedly be defective
representation for the defence to fail to instruct expert evidence (see AJE v HMA 2002 SCCR
341). See the concerns expressed @ paragraph 8.5 of the Consultation Document.

There are important disadvantages in making this provision that need to be considered. The
exposure of a witness to experts may result in additional distress being caused to the witness.
61

“Vital Voices”: Helping vulnerable witnesses give evidence”
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SPECIAL MEASURES EXTENDED BY STATUTORY INSTRUMENT (271H (f))
•

Special measures should not be introduced by statutory instrument. Parliament (through
primary legislation) or the Court (and not the Executive through subordinate legislation) should
make such important arrangements. This is particularly important since the Prosecutor is part
of the Executive

271H (f) should be deleted

CASES WITH VULNERABLE WITNESSES SHOULD NOT BE PROSECUTED IN THE DISTRICT
COURT (271N)
271N should be deleted
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Scottish Parliament
Justice 2 Committee
Tuesday 23 September 2003
(Afternoon)
[THE CONVENER opened the meeting at 14:05]

Vulnerable Witnesses (Scotland)
Bill: Stage 1
The Convener (Miss Annabel Goldie): Good
afternoon, ladies and gentlemen. I welcome
everyone to the seventh meeting in this session of
the Justice 2 Committee. We have received
apologies from Nicola Sturgeon, who is unable to
be with us.
This morning, I was made aware of the fact that
the Executive has launched a document entitled
“Supporting Child Witnesses Guidance Pack”.
From the accompanying information, which
includes a press release, I see that this is an
initiative to announce a new dedicated central unit
in the Executive that will consider the
establishment of a national service of vulnerable
witness officers.
As convener of the Justice 2 Committee, I find it
unhelpful that such a launch should take place
when the committee is in the midst of considering
the Vulnerable Witnesses (Scotland) Bill, which is
directly concerned with the issues to which the
document relates. It is a discourtesy both to the
committee and to the Parliament that such
initiatives should be taken. The contents of the
document are germane to the subject that the
committee is considering. With the agreement of
the committee, I propose to raise the matter with
the Deputy Minister for Justice when we see him
at our next meeting.
Jackie Baillie (Dumbarton) (Lab): I have no
problem with your raising the issue with the
minister. However, timing will always be a fraught
question. I would have found it most unhelpful if
this information had been released after the
committee had completed stage 1 consideration of
the bill, especially as some of the areas of
questioning relate to the contents of the guidance
and the press release. Although it would have
been nice to have received the guidance earlier, I
am grateful that it has not been issued after our
stage 1 consideration. The guidance is welcome.
The Convener: I am not saying that the
information is not helpful—it is. However, it is
unfortunate that its release should have taken the
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form of a public launch. There is no reason that
the information could not have been distributed to
committee members as an indication of the
Executive’s thinking on these matters. It is
important that the Executive respects and has
regard to the integrity of committees of the
Parliament, especially when a committee is
considering actively at stage 1 a bill that is directly
germane to the subject matter of a document.
Karen Whitefield (Airdrie and Shotts) (Lab): I
appreciate what you are saying, but there is often
a difficulty when committees consider issues and
the Executive has to respond. The Executive has
done a considerable amount of work on child
witnesses and has recognised that there are
issues that need to be addressed. The Executive
is responding so that we do not ask for things at
stage 1 that it knows it intends to do, and so that
our stage 1 report can focus on the issues that
need to be addressed at stages 2 and 3 of the bill.
The Convener: I will not prolong the discussion
further. However, I reserve the right as convener
to express my displeasure at the sequence of
events. I am sure that the comments of other
committee members have been noted.
I welcome to the committee Rosemarie
McIlwhan—I hope that I have pronounced your
name correctly—who is here on behalf of the
Scottish Human Rights Centre. I gather that your
colleague Mr John Scott cannot be with us
because he has been detained at a court case.
Rosemarie McIlwhan (Scottish Human Rights
Centre): He has.
The Convener: We are sorry that he cannot be
present, but we are glad that you have been able
to join us.
We are grateful to the Scottish Human Rights
Centre for the submission that it was able to
provide to the committee, which has been very
helpful. I know that members would like to ask
questions about a range of issues and, without
further ado, I ask Colin Fox to proceed.
Colin Fox (Lothians) (SSP): Good afternoon,
Rosemarie. One aspect of the Scottish Human
Rights Centre’s submission is the proposal to
extend the definition of a child from the current
age limit of someone who is under 16 to someone
who is under 18. Your submission also suggests
the extension of the provisions in the bill that relate
to children who are under the age of 12. I have not
seen such a suggestion before. Will you explain
that point of view and its implications for the bill?
Rosemarie McIlwhan: We specified an upper
age limit of 18 because the United Nations
Convention on the Rights of the Child defines a
child as anyone who is under the age of 18, and
we believe that that definition is correct. From


181

105

23 SEPTEMBER 2003

evidence that the committee has received from
other witnesses, I understand that there is a slight
problem with that, particularly in relation to young
adults who get married at the age of 16. The
provisions in the UN Convention on the Rights of
the Child allow for that. They state that anyone
who gets married attains adulthood and that the
provisions that relate to children no longer apply to
such people, so I do not think that the extension of
the bill’s provisions to children up to the age of 18
would cause a problem.
The other reason for the extension of the
definition is that children who are under 18 often
have not attained the maturity of an adult and
therefore require special measures. That applies
especially to children in vulnerable situations, such
as children who have been abused or who suffer
social exclusion, who are often more vulnerable
than others and require the protection that the bill
seeks to provide.
It is necessary for the bill to allow for the
extension of its provisions to any child who is
under the age of 18. That protection should be
provided for all children, although there could be a
provision to allow those who felt that they did not
need it to opt out.
Jackie Baillie: I was very interested in the
Scottish Human Rights Centre’s submission,
especially the section about how vulnerable
witnesses are defined. Are you happy with the
approach that the bill takes? You mention
specifically people with a learning disability or a
communication problem—you say that those
people, instead of falling into the discretionary
category, should be included automatically as
people who require protection. You also discuss
the question of an accused who is not a child, but
who could be a vulnerable witness. I wonder why
you feel that those two categories of people
should be included.
Rosemarie McIlwhan: In answer to your first
question, we are not happy with the definition of
vulnerable witnesses in the bill, which we feel is
exclusive and could cause discrimination against
potential vulnerable witnesses. We feel that it is
very important that people with learning disabilities
are included in the scope of the bill and that they
should have an automatic right to special
measures. The reason for that is that people with
learning disabilities could be disadvantaged when
they give evidence if special measures are not
provided for them. The committee has already
received evidence to that effect from Enable.
We believe that anyone who has a learning
disability should have the option to have the
provisions in question. That should be an
automatic right, from which they can opt out. A
person with learning disabilities can be anyone
from someone who can read, write and
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communicate to a certain extent to someone who
has severe communication difficulties, who would
not be able to give evidence unless they had
special measures. Such people should have an
automatic right to special measures, to ensure that
they can give evidence in the appropriate manner.
It seems illogical to provide special measures for
witnesses who are vulnerable and to disadvantage
the accused by not allowing them the same
provisions. That might raise issues under article 6
of the European convention on human rights,
which relates to a fair trial. The committee should
bear that in mind, given its obligations to respect
human rights.
I want to raise a further concern about
definitions in the bill. People with mental health
issues are defined as people who have a mental
disorder under the Mental Health (Care and
Treatment) (Scotland) Act 2003. For someone to
be said to have a mental disorder, they have to
have had some contact with the national health
service. We would like the definition to be
extended, so that the relevant provisions would
apply to anyone who felt that they had a mental
disorder, because many people suffer from a
mental health disorder, even though they have not
had interventions from the health service. Not
allowing for that scope could prejudice people’s
rights.
In that scenario, I am suggesting not that
someone should have an automatic right to
special measures, but that a system for selfreferral could kick in. That would mean that
someone who felt that they had a mental disorder
that would prejudice their ability to give evidence
could say to the court that they felt that they
needed special measures and could indicate what
they needed. The court would be able to consider
whether such provision would be appropriate.
Jackie Baillie: That additional information is
useful. However, would that then make it a court’s
responsibility to judge who would be eligible for
self-referral? Would the onus be on the courts to
determine whether one grouping was more eligible
than another?
Rosemarie McIlwhan: If the bill were to be
amended as we suggest, it would be inclusive and
there would be only a small need for self-referral.
However, that facility should still be available. I
cannot think of anyone else who would be able to
judge eligibility for self-referral. A court would be
able to access any relevant evidence and have a
hearing, as the bill as drafted suggests. The bill
suggests that if someone wants special measures,
they should go to a court hearing, which would
decide
whether
special
measures
were
appropriate.
I suggest that most of the hearings should be
abolished. They should occur only for a self-
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referral when someone feels that they need
special measures. Everyone else who falls within
the definition of a vulnerable witness should
automatically have the right to special measures.
I am sorry if my point is not particularly clear.
14:15
Jackie Baillie: No, I understood you. Your
approach is an inclusive one that would abolish
the hearings. You would have a finite number of
hearings to cover those on the margins.
Rosemarie McIlwhan: Yes.
Jackie Baillie: Okay. That is clear.
Let me take you on to how vulnerable witnesses
are identified and at what stage that is done.
Obviously, people are concerned about not just
the court experience but everything that leads up
to it. Will the processes to identify vulnerable
witnesses in good time and to provide them with
the kind of support that they need be adequate?
Rosemarie McIlwhan: The short answer is no.
Much more work needs to be put into pre-trial
support. We need to be able to identify a
vulnerable witness at the first stage, which is when
they come into contact with the police as a
potential witness. From that point on, they should
have a tag on their file that says that the person is,
or could be, a vulnerable witness and may require
special measures. That should be flagged up right
through the system to the procurator fiscal and
others.
On ensuring that the process is adequate, all
witnesses, including vulnerable witnesses, should
be provided with as much information as possible
about the system. All witnesses should be
provided with detailed information on the process
of giving evidence. Witnesses should be given the
opportunity to visit a court to see what will happen.
Vulnerable witnesses should have additional
information about the special measures that are
available and how they may be implemented.
Karen
Whitefield:
Should
there
be
circumstances in which a court could overrule an
automatic right to special measures?
Rosemary McIlwhan: Such circumstances
would have to be exceptional. I was talking about
that with John Scott, but we could not come up
with any circumstance in which a court would need
to overrule the automatic right to special
measures. We must bear in mind the balancing of
rights between an accused’s right to a fair trial
under article 6 of the European convention on
human rights and a witness’s potential article 8
right to privacy and their article 3 right to the
prevention of inhuman and degrading treatment.
That is a fine balance.
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Article 3 has not been fully tested in United
Kingdom courts, but the Napier case on slopping
out will be decided next year, which should give us
a definitive Scottish view on how article 3 will be
applied. I would expect a court to pay more
attention, in any circumstances, to the article 3
right than to the article 6 right. However, the
threshold for article 3 is so high that it would be
surprising if it were reached in a court case that
considers evidence from a witness.
The short answer to Karen Whitefield’s question
is that I cannot envisage any circumstance in
which a judge could legitimately overrule a request
for a special measure, without prejudicing a trial.
We must bear it in mind that a witness is tested on
both sides, so it is in the accused’s interest that
the witness is facilitated to give the best possible
evidence and has the best possible experience of
giving evidence. Therefore, judges should be very
careful about overruling special measures.
Karen Whitefield: How does that sit with the
calls on the committee to consider extending the
category of people who might qualify automatically
for special measures? If the criteria were
extended, almost everyone would automatically
qualify for special measures. That would mean
that we would be changing our whole courts
system. What is your view on that?
Rosemarie McIlwhan: Does that give you a hint
that our courts system poses major problems for
witnesses and that we need full-scale reform?
The answer to your question is that the
extensions that we and other witnesses suggest
would not mean that everyone would be given
special measures. I see no problem with the
extended definition. The need to re-examine the
courts system is highlighted. We must ask how to
improve the system for all witnesses, not just for
those who are vulnerable.
Karen Whitefield: You have expressed concern
about preventing the accused from conducting
their own defence in cases that are not of a sexual
nature. Will you expand on why you have those
reservations?
Rosemarie McIlwhan: As I said, the right to a
fair trial in article 6 of the ECHR is a fairly serious
right over which courts must take much care and
attention. We are concerned that abolishing selfdefence in other cases would be disproportionate.
If special measures are implemented properly,
they should give witnesses sufficient protection
and allow self-defence by the accused.
Karen Whitefield: Are there any circumstances,
such as cases of alleged domestic violence, in
which it would be inappropriate for someone to
conduct their own defence? The crime might not
be of a sexual nature, but it might be very violent.
In those circumstances, would the witness be as
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vulnerable as a witness who was involved in a
crime of a sexual nature?
Rosemarie McIlwhan: The answer depends on
the special measures that are implemented. For
example, in that scenario, an intermediary could
be involved, or evidence could be taken on
commission, so that the accused was not involved
directly in dealing with the witness, so their rights
would be protected. I understand that a difficult
balancing act is involved in such cases, but we
say that the article 6 right must be protected and
that special measures would provide sufficient
protection.
Karen Whitefield: Are you suggesting that it
would be preferable to have an intermediary in
court who translated for the witness and put their
spin on things, rather than having the witness
relate their own experiences under the protection
of not having to come face to face with the
accused, who would sit in the dock, but would not
conduct their own defence?
Rosemarie McIlwhan: That is not exactly what I
said. I said that the situation would depend on the
special measures that were used. If an
intermediary were used, that scenario could arise,
but an intermediary is an independent party. They
would not put their spin on the evidence. Their job
is to relate the evidence that the witness gives. I
would be disappointed if any court accepted an
intermediary’s putting a spin on evidence. An
intermediary does not have to be used. Evidence
could be given by closed-circuit television or by
commission.
The Convener: The point is important. In
principle, you do not oppose the concept of an
intermediary.
Rosemarie McIlwhan: No. We do not oppose
the concept of an intermediary, but I thought that
we were talking about self-defence. I was
exploring that.
The Convener: Do I infer that you prefer other
means of giving evidence, whether it be on
commission, by video or behind a screen?
Rosemarie McIlwhan: We prefer to protect the
child’s rights in whichever manner is appropriate to
the child. That depends on the circumstances of
the case and it would be for the court to decide
what was appropriate. We are getting hung up on
children, but the bill is about all vulnerable
witnesses. If a child or any other vulnerable
witness felt threatened or intimidated, or could not
give evidence directly because they were unhappy
about dealing with the accused, who was using
self-defence, an intermediary or any other special
measure could be used.
Colin Fox: I realise that we are not really talking
about numbers, but do you have an idea of the
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number of current cases in which the accused is
conducting their own defence? It has been
suggested that the right for a person to conduct
their own defence might be withdrawn. Why do
people have that right currently, and how many
people take it up?
Rosemarie McIlwhan: I cannot give exact
figures but, when we looked into crossexamination in rape cases, the numbers were very
small.
Colin Fox: It does not have to be just rape
cases.
Rosemarie McIlwhan: Yes, but in general the
number of people who conduct their own defence
is very small. However, as I say, I cannot give
exact figures.
You asked why people conduct their own
defence and why the right is available. Article 6 of
the European convention on human rights
provides the right for people to conduct their own
defence or to choose their own defence and have
that paid for by the state if appropriate. The right is
enshrined in the ECHR. Why do people conduct
their own defence? Often, they have had a fall-out
with a lawyer and do not bother getting another; or
they have had bad experiences with lawyers and
are not willing to try again. Some people cannot
afford a lawyer. They are over the threshold for
legal aid but do not have enough money to finance
a lawyer. That is a real problem, which the
committee may go into on another day. A variety
of circumstances lead people to conduct their own
defence, but the gist of the answer to your
question is that they distrust the legal profession.
That is unfortunate.
Colin Fox: We will ask the lawyers about that
when they give evidence.
Mike Pringle (Edinburgh South) (LD): I accept
that only a small number of people conduct their
own defence, but it is a very important small
number. I also accept your definition: a vulnerable
witness is not necessarily a child. However, I
suspect that evidence would often be heard on
video or taken on commission somewhere other
than in a courtroom, so how do you square that
with somebody trying to conduct their own
defence? How would that work if the witnesses
were somewhere else?
Rosemarie McIlwhan: It would work in the
same way as it would if the person had a lawyer. If
someone is giving evidence by live video link, on
closed-circuit television, or using any other form of
special measure that has been suggested, the
person who is conducting their own defence will
still have the opportunity to question and to crossexamine. The right to a fair trial is therefore
protected.
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Mike Pringle: So—
The Convener: Sorry, I want to be clear on that
point.
Mike Pringle: I will come back.
The Convener: When evidence is taken on
commission, that happens, of course, in another
environment. Normally, only the commissioner is
present. Should the accused be present on such
occasions—either the accused himself or a
representative?
Rosemarie McIlwhan: We suggest that the
accused should not be in the same location, but
should be able to speak to the commissioner. The
accused would not be physically present in the
room, but would be in contact.
The Convener: There would be a concurrent
presence so that the accused would know what
was going on and would be able—either himself or
through his lawyer—to cross-examine the witness.
I am sorry, Mike, you wanted to come back in.
Mike Pringle: I was going to follow up my
question. You spoke about someone conducting
their own defence, and you spoke about them
having a lawyer. In some of the cases that have
been mentioned, it is likely that the vulnerable
witness might be happy to talk to the
commissioner, or through the commissioner to
some legal representative, but do you accept that
they might feel seriously inhibited if they knew that
they would have to speak to the person who was
conducting their own defence? That person might
be somebody who had committed rape, or a
serious assault, or a serious offence against that
vulnerable witness. Do you not see the difference
between evidence being taken by the person
conducting their own defence and evidence being
taken by a commissioner? Do you not think that
the witness would treat them differently?
Rosemarie McIlwhan: The point about taking
evidence on commission is that the individual
would have no contact with any of the other
parties, except the commissioner. Theoretically,
there should not be a problem and, if sufficient
support and information is provided to the witness,
in practice there should not be a problem either.
For clarity, I emphasise that a person can no
longer self-defend in a rape case.
The Convener: Going back to the question of
appearance or non-appearance of witnesses, the
committee has heard it suggested that there
should be a change in the culture of children’s
appearances in court, with the presumption that a
child should not appear in court. Does the Scottish
Human Rights Centre have a view on that
proposal?
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14:30
Rosemarie McIlwhan: It would depend on the
circumstances of the case and the wishes of the
child. A 16-year-old might want to have their day in
court as a way of managing what they have gone
through. They might be capable of dealing with
that, perhaps using a screen or a supporter to
ensure that the experience is not too traumatic.
There are also circumstances where the child
should not be in court. For example, a younger
child might not feel up to dealing with the formality
of the court situation. There should still be some
discretion so that children and other vulnerable
witnesses can have special measures available to
them, but they should be able to go to court if they
feel that they want to and if they believe that they
are sufficiently supported.
Scott Barrie (Dunfermline West) (Lab): One of
the key intentions of the bill is to improve the
experience of all witnesses—not only those who
are vulnerable—of court procedure so that they
can give better evidence. Given that we have
already embarked on some improvements to the
procedure, particularly through the Criminal
Justice (Scotland) Act 2003, is there anything
more that the Scottish Human Rights Centre
would like to be done to improve witnesses’
experience of our court system?
Rosemarie McIlwhan: I have heard about the
experiences of witnesses who have called our
advice service, and the major point seems to be
that they need more information at an early stage.
They want information from the police and the
procurator fiscal about what will happen and to be
kept up to date. We get a lot of calls about delays
and the fact that witnesses are not being informed
why there is a delay. More communication with
and information for the witnesses would make
their experience better.
The bill goes a long way towards making the
court experience much better and I congratulate
the Executive on the bill because of that. However,
some sort of pre-trial support should be included.
The suggestion made by other organisations for a
witness service is an excellent idea. I urge that
such a service should cover all vulnerable
witnesses; indeed, I would probably suggest that it
should cover all witnesses, not just children. All
vulnerable witnesses need such support and all
witnesses would benefit from it.
Scott Barrie: I take the point that what happens
before the case goes to court makes a lot of
people feel let down by the system. They do not
know what is going to happen and the quality of
their evidence is therefore tainted.
On what happens in court, you seem to be
suggesting that the bill is a good start. It
addresses the position of children, but you would
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like it to be extended to cover other vulnerable
groups. You believe that that should be a key
aspect of the bill and not on the periphery, which it
is at the moment. Is that fair?

with one family who are considering taking such
an action. I am obviously not at liberty to disclose
any further details.

Rosemarie McIlwhan: Yes, that is correct. It is
important that all vulnerable witnesses are
protected in the same way. It is also important that
the implementation of the legislation is monitored.
The bill will not be worth the paper it is written on if
its provisions are not put into practice. At the
moment, the court has discretion to prevent the
harassment of witnesses; if that approach worked
in practice, there would be no need for the bill.
There is a real need for monitoring and evaluation
of how the provisions work in practice, and for
clamping down and making sure that they work. A
human rights commission with an amicus curiae
role should be able to intervene in a case where it
was felt that a vulnerable witness’s rights under
article 3 or article 8 of the ECHR were being
breached.

Is the Scottish Human Rights Centre satisfied
with the consultation process for the bill that the
Executive has engaged in?

The Convener: Evidence to the committee has
suggested that young children and other
vulnerable witnesses might be inhibited from
coming forward by a fear of being sued for
defamation. Have you encountered any such
instances? Does the Scottish Human Rights
Centre have a view on that suggestion?
Rosemarie McIlwhan: We have been contacted
about a number of cases regarding defamation
and the argument about qualified or absolute
privilege. Our opinion is that there should be only
qualified privilege and that absolute privilege
should not be extended outwith the court situation.
We suggest that alternative measures are needed.
There has been some discussion about bullying,
and, rather than say that children should have
absolute privilege, I think that schools and other
public authorities need to enhance their antibullying practices to deal with the issue.
The Convener: Do you think that the extension
of absolute privilege could encourage people to
make, with impunity, a flurry of malicious
allegations?
Rosemarie McIlwhan: I hope that that would
not be the case, but it is certainly a possibility.
That is one of the reasons why we would be
concerned about extending absolute privilege.
One of the fundamental tenets of our justice
system is that information can be challenged, and
there is less chance of such a challenge with
absolute privilege. There is therefore a real need
to maintain the status quo while implementing
better systems for child protection in other ways.
The Convener: Have you been aware of any
instance where such a defamation action has
been raised?
Rosemarie McIlwhan: We have had contact
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The Convener: I understand that.

Rosemarie McIlwhan: From our point of view, it
seems quite reasonable. Although we do not really
engage with our stakeholders, you have obviously
tried to do so, so I congratulate you on that.
The Convener: Thank you. Are there any other
questions from committee members?
Mike Pringle: On defamation, you have implied
that, if people had absolute privilege, there might
be a flurry of malicious accusations. Would not
those accusations be investigated and dismissed if
any such maliciousness were found? At the
moment, somebody might make an allegation that
is then proved, perhaps because there is not
enough proof, and we would then find ourselves in
a situation in which some people end up in court.
Rosemarie McIlwhan: I am not sure that I
followed your question.
The Convener: Could you clarify your question?
Mike Pringle: People can be sued for
defamation after making an allegation because, at
the moment, they do not have absolute privilege.
However, it is suggested that, if they were given
absolute privilege, a lot of malicious accusations
would be made. You said that you hoped that that
would not happen but, if it did, surely those
accusations would be investigated and the truth
would come out.
Rosemarie McIlwhan: In any circumstance
where somebody makes an allegation against
another person, that allegation would be
investigated. Our concern is that more people
might come forward and say things to defame a
person’s character, and if they have absolute
privilege they cannot then be sued, even if the
information is wrong. If I were a child with absolute
privilege and called you something offensive and
said that you were a paedophile, you could not
take an action against me for defaming your
character. That is wrong. If I had only qualified
privilege, you could take an action against me in
certain circumstances. That right needs to be
retained, because otherwise people could defame
people’s characters without proof. Does that clarify
matters for you?
Mike Pringle: Yes.
The Convener: Is there anything else that you
would like to say to the committee?
Rosemarie McIlwhan: The only thing that I
would like to highlight is the fact that we really
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need a culture change in the justice system with
regard to how we treat witnesses. At the risk of
being shouted at by the witnesses who are sitting
behind me, I would suggest—[Laughter.]
The Convener: We can see their expressions.
Rosemarie McIlwhan: I am glad that I cannot.
There needs to be compulsory training for
solicitors, advocates and judges on how to handle
vulnerable witnesses, and it should be part of the
continuing professional development schemes that
the Faculty of Advocates, the Law Society of
Scotland and the Judicial Studies Committee of
Scotland run. That is the only way that we will get
a culture change, and some body—something like
a human rights commission—must oversee the
process to ensure that we are treating people with
respect and as human beings.
The Convener: Thank you for coming this
afternoon. Your evidence has been very helpful to
the committee.
I welcome three representatives from the Law
Society of Scotland. Hilary Patrick is a member of
the society’s mental health and disability
committee; Anne Keenan is the society’s deputy
director of law reform; and Murray Macara is a
member of the society’s criminal law committee. I
think that we have an apology from Michael
Clancy, who is unable to be with us this afternoon.
Anne Keenan (Law Society of Scotland): That
is correct. He sends his regrets that, due to a
family bereavement, he cannot be here.
The Convener: We are sorry that he cannot join
us.
We are grateful to the Law Society of Scotland
for its full and helpful submission, which has
allowed members to form views on areas about
which they would like to question the society
further. I will leave it to the discretion of our
witnesses as to which of them answers which
question. If they all pile in, we will be here for a
lengthy—if scintillating—period of time.
Jackie Baillie: One of the first points in the
submission concerns the early identification of
vulnerable witnesses. Clearly, that is not a matter
that can be laid down in legislation; it is more a
matter of practice. I would be interested in your
view as to how we can ensure that, from the
outset, vulnerable witnesses are identified. What
needs to change?
Anne Keenan: First, I thank the committee for
inviting us here. We are delighted to be here and
to assist in the process. We have indicated that
the contextual aspects of early identification are
key to the process of the identification of
vulnerable witnesses. Murray Macara will say
more about that.
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Murray Macara (Law Society of Scotland): I
also thank the committee for the opportunity to
speak on this topic. I hope that we do not sound
negative in the next 45 minutes, as we sincerely
welcome the proposals.
In posing that question, Jackie Baillie almost
answered it. Early identification is crucial. A
relevant example is a custody summary trial
involving a male who is accused of assaulting his
partner and who is kept in custody, perhaps
because of his record or the circumstances of the
offence. In such a case, the witnesses—the wife
and perhaps young children—are vulnerable
witnesses. The trial has to take place within 40
days of the accused being taken into custody and
the point of the legislation would be defeated if, as
a result of a failure to identify a vulnerable witness
at an early stage, proceedings were delayed.
However, such situations cannot be dealt with in
legislation; they must be tackled through best
practice. In the case that I use as an example, the
police would identify the witnesses as being
vulnerable at the outset and that would be flagged
up with the procurator fiscal. There is no reason
why that information could not be flagged up at the
point at which the accused appears in court and is
remanded in custody for trial. I do not think that
there is more that we could say on that matter. We
agree that early identification is absolutely
essential.
Hilary Patrick (Law Society of Scotland): If
the witness has a mental disorder, they should, in
theory, have been picked up under the appropriate
adult scheme, which is a non-statutory scheme for
assisting in the interviewing of witnesses with a
mental disorder. That scheme has been in
operation for about five years but its application is
still patchy throughout the country. There can be
difficulties in ensuring that non-statutory schemes
are implemented throughout the country.
Jackie Baillie: Why is the experience of the
non-statutory scheme patchy across the country?
Hilary Patrick: Do you want me to mention
resources and so on?
Jackie Baillie: Absolutely.
Hilary Patrick: Well, it will be to do with issues
of resources, training, other work priorities, police
time and so on. I think that Fife has been in the
forefront with a well-developed scheme, but other
areas have perhaps been slower and have not
made the issue such a priority.
14:45
Jackie Baillie: I wanted to tease that out for the
simple reason that the early identification of
vulnerable witnesses, which is so critical, could
end up being patchy across Scotland. We need to
learn from experience elsewhere.
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I want to move on to the definition of vulnerable
witnesses. In some of the evidence that the
committee has taken, there have been concerns,
which perhaps echo those of the Law Society,
about inconsistencies in the definition of an adult
vulnerable witness. First, will you comment on
that? Secondly, will you indicate not only whether
you want a clearer definition but whether you think
that some categories of people, such as the
learning disabled, should have automatic
entitlement to special measures?
Anne Keenan: We agree with the way that the
bill is framed in relation to children—[Interruption.]
The Convener: Will you point your microphone
towards you and bring it a little closer to you? We
are not hearing you clearly.
Anne Keenan: We agree that children under 16
should have an automatic entitlement to apply for
special measures. As we said in our written
submission, we are concerned about the drafting
of the definition in proposed new section 271(2) of
the Criminal Procedure (Scotland) Act 1995. The
difficulty is that too much emphasis is placed on
the quality of the evidence rather than on the
vulnerability of the witness. We would like the
emphasis to be more witness centred, if you like.
Let me give an obvious example. Imagine that
this is a courtroom. Hilary Patrick may be able to
come along and give absolutely beautiful
evidence, but she may then go out and shrink into
a bundle or heap—
Hilary Patrick: I almost certainly will.
Anne Keenan:—and require some psychiatric
assistance. It may be that the impact of giving
evidence could be reduced if special measures
were afforded to her in those circumstances. Our
concern is that we should look at the witness’s
position.
As the bill stands, if a witness would be assisted
by the use of special measures such as a screen
or the presence of a supporter, the first thing that I
would need to be able to say to the court in
applying for such measures is that there was a
substantial risk that the quality of the person’s
evidence would be diminished if they were not
provided. If I knew that the impact of giving
evidence would result in potential psychiatric
difficulties or problems for the witness but that the
witness would be able to give beautiful evidence
with no risk of substantial diminution in the quality
of that evidence, I would not be able to apply for
special measures under the bill as drafted.
We ask that the focus of the bill be changed so
that more consideration is given to the witness and
to the impact that the experience of giving
evidence will have on that person.
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Hilary Patrick may want to add something about
the mental disorder aspect.
Jackie Baillie: That would be helpful. Your
submission comments on the mental health
aspects and I want to tease that out. I also want to
get your view on the position that was put by the
Scottish Human Rights Centre.
The Convener: I suggest to Jackie Baillie that it
will guide the witness if she phrases questions on
the specific area that she is worried or concerned
about. What is it that you wish to elicit from the
witness?
Jackie Baillie: The Law Society submission
commented on the extension of the mental
disorder category—I thought that my question had
been understood—but I also want Hilary Patrick to
comment on what the Scottish Human Rights
Centre said about mental health.
Hilary Patrick: As we point out in our written
submission, we believe that people with mental
disorders as defined in the Mental Health (Care
and Treatment) (Scotland) Act 2003 should
automatically qualify to be considered for special
measures in the same way that children will. We
made those comments because we find it almost
impossible to conceive that someone either with a
learning disability or suffering from a chronic
mental illness would not at the very least require
their needs to be considered. We support the
evidence submitted by the Scottish Human Rights
Centre and Enable, which points out that issues of
communication must be addressed and that the
questioning process should be specifically
designed to deal with a person’s needs.
Apart perhaps from the Scottish Association for
Mental Health’s submission, the evidence that has
been submitted to the committee so far does not
give sufficient consideration to people with a
mental illness, for whom the real issue is the
stress of court proceedings. We must realise the
impact that any such proceedings could have.
Before I came to the meeting, I conducted a quick
search on the internet. I will not give the
committee the reams of paper that I printed off, but
it is clear from manic depression and
schizophrenia websites that there is medical
evidence that stress can make a person’s
condition worse. For example, one website said:
“Even seemingly mildly stressful events such as a job
interview … can have a devastating effect”

and can result in a person’s hospitalisation.
As a result, serious consideration should be
given to the question whether people with a
mental illness should have special measures to
avoid such stress. Some people can cope with it,
and we are not saying that everyone with a mental
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health difficulty should have special measures.
However, our belief—
The Convener: You make it clear in your
submission that consideration must be given to
that element.
Hilary Patrick: It must be given automatic
consideration.
Anne Keenan: Qualification under the Mental
Health (Care and Treatment) (Scotland) Act 2003
essentially acts as a gateway that allows a person
to apply for special measures and the court to
consider that application thereafter.
Hilary Patrick: We really want to shift the
balance to make it a presumption that such a case
will at least be considered.
Jackie Baillie: That is very clear.
The Convener: Mr Macara, you said that early
identification is essential and outlined the example
of a summary criminal trial that had a domestic
violence background. What are your views on the
Scottish Human Rights Centre’s earlier suggestion
that criminal defence lawyers should be required
to participate in training?
Murray Macara: Our submission discusses the
issue of training. I have to say that I noted the tone
of the committee’s questions to Rosemarie
McIlwhan. We acknowledge that training is
important in this matter; indeed, Anne Keenan
attended this morning’s launch of the supporting
child witnesses scheme, which we recognise is
important.
The Convener: But should there be compulsory
professional development for lawyers who find
themselves working in the criminal defence
sector?
Murray Macara: I think perhaps yes, because—
The Convener: Is that a yes?
Murray Macara: That is a yes.
The Convener: Thank you very much.
Murray Macara: Continuing professional
development is compulsory. However, the
question we should ask is what kind of CPD
should be compulsory. One can imagine other
areas where it would be compulsory. Although we
cannot necessarily extend such training to every
solicitor in Scotland, it would be reasonable to
extend it to people who practise in the criminal
courts.
Anne Keenan: Solicitors who undertake
continuing professional development are required
to show that it is relevant to their area of expertise.
Clearly, training in this area would be relevant for
anyone who operated in the criminal or civil courts
under the legislation.
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Karen Whitefield: I return to some of the issues
that you raised in response to Jackie Baillie’s
question about the need to make a closer link
between the definition of vulnerability and the
stress, suffering and anxiety that are caused when
a witness gives evidence. How do you anticipate
that that will work in reality? In particular, how
would you define undue stress and anxiety?
Anne Keenan: The important thing is the
gateway principle, which I referred to earlier in
relation to mental disorders. If the definition is
correct and the focus is put on the witness, there
then has to be a list of criteria for the consideration
of the courts, as there is in proposed new section
271(2). Although every case will differ, we have a
list of factors covering the areas that the courts
should take into consideration. The quality of the
evidence will come in at that stage. Perhaps it
could be argued that “any other relevant factor”
would be a genuine catch-all, as we do not have
the monopoly on wisdom and there will always be
cases in which unusual circumstances merit the
consideration of the courts. The list of factors in
section 271(2) is a good start. I would like to see
some development of guidance or of a code of
practice to support the list. People who work in the
area need practical advice.
Before we came to the committee today, we
were reminiscing about what happened when the
Adults with Incapacity (Scotland) Act 2000 was
passed by the Parliament. The Scottish Executive
produced a ready reckoner—a small card setting
out the principles that the act affected. The
intention was to get people into the way of thinking
that when they dealt with cases involving adults
with incapacity they should apply those principles.
It might be helpful if something similar is
produced when this bill is passed, so that the
people who are dealing with witnesses day in, day
out have a ready reckoner prompting them to ask
questions such as “Is the person under 16?” “Does
the person have a mental disorder?” or “Is the
person vulnerable in another way?” That might get
people into a culture of thinking in a way that
would be helpful in the implementation of the
legislation.
Karen Whitefield: I move on to your position on
those who are not allowed to conduct their own
defence. The Law Society’s position on the matter
is clear. It is similar to the line that you took during
the progress of the Sexual Offences (Procedure
and Evidence) (Scotland) Bill. I would like you to
expand on why your position on the two pieces of
legislation is consistent and why the extension is
not necessary. I am particularly interested in
whether you believe that if the extension does not
take place, women who are the victims of
domestic violence will be put at a considerable
disadvantage in the court.
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The Convener: Consistency and brevity are
normally concomitant. You must do your best.
Anne Keenan: I think that three issues are
involved. The answer to the first is yes; Michael
Clancy has drummed into me that we have to be
consistent. We expressed our genuine concerns in
the first session of the Parliament and those
concerns are repeated in our submission. We are
concerned about the deviation from the traditional
rules of conduct in the solicitor-client relationship,
under which the solicitor tries to act in the best
interests of the client. How can a solicitor do that
when the client will not communicate with them or
gives no instructions or gives inadequate or
perverse instructions?
We were concerned about the situation in which
a solicitor acting for a client might be left open to
court action for defective representation because
they could not obtain the instructions that would
allow them to find out what the best interests of
the client were. The difficulty is that our code of
conduct says that the solicitor should always act in
the best interests of the client, but a solicitor could
be left without the instructions to do that.
The second issue concerns lack of information.
A well-tested position in law is that a solicitor
should not put to a witness a position that they
know is not the position of their client. It would not
be proper to do so. In situations in which a
vulnerable witness is involved, the solicitor might
have to cover a whole ambit of defences because
they do not know whether the accused is thinking
of making an alibi or an incrimination defence.
We accept that the position in the bill is better
than is the case under the provisions in relation to
sexual offences: the powers are discretionary—the
courts do not have to use them in every case.
There are also interests of justice to be
considered.
Our real concern is that we do not know as yet
how the provisions in section 288C of the
amended 1995 act have bedded down in relation
to sexual offences. We have carried out some
research on the matter, and I am aware that those
provisions have been implemented in one case. I
spoke to the solicitor concerned. It turned out to be
a case that was not in fact in line with the
provisions of the act. The accused person came
from another jurisdiction and was not aware that
he was supposed to have instructed a solicitor,
and he was happy to co-operate. We do not
therefore know how things work in practice in
relation to those provisions.
15:00
Karen Whitefield: So you do not have any
practical experience of those provisions not
working.
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Anne Keenan: That is very true, although we
had concerns initially. In fairness, we came up with
another idea. I think that Scott Barrie has heard
me speak ad nauseam about the amicus curiae
proposal, under which we thought that we could
protect the witness by putting a solicitor in the
court. They could be a physical presence there to
protect the witness and to intervene on
appropriate occasions. We suggested that having
that person there might be helpful.
Karen Whitefield: You have said that you have
no experience of the provisions causing
difficulties. However, you did not address my point
about women who are the victims of domestic
violence being disadvantaged. Should that
consideration be taken into account?
Anne Keenan: Clearly, we are concerned about
victims in that category, as we are about all
victims. I hope that the special measures in the bill
will assist in that process. If our idea of having an
amicus curiae were picked up, those witnesses
would have a representative in court with them,
looking out for their interests. That would offer a
way to address your concerns about such
witnesses.
The Convener: Mr Macara, you are a solicitor
experienced in criminal defence work. The bill
proposes that an accused person must be
represented. Does that confront you, as a
practising lawyer, with a practical problem?
Murray Macara: Absolutely. The relationship
between solicitor and client should be based on
trust, and the client should have confidence in the
solicitor. The client co-operates with, puts their
position to and instructs the solicitor. The
proposals in the bill represent a radical departure
from that. An accused person, who might be
stubborn in some way or see himself as principled,
and elects to defend himself, will not necessarily
co-operate with a solicitor appointed to represent
him by the court and will not give instructions to
that solicitor. How, then, is the solicitor to defend
that person properly? I do not think that he can.
That solicitor leaves himself vulnerable and open
to criticism. He leaves himself open to the
possibility that, at a further stage in proceedings,
be that in the court of criminal appeal or in a civil
court, he will be held accountable for defective
representation, simply because he has not put the
true position of the accused to the witnesses and
the court. In such a situation, the solicitor might
have to guess what the accused’s defence is. He
might have to base his approach to the case on
inferences to be drawn from the evidence.
In a way, we are considering the bill from a
selfish point of view. We are considering it
negatively in the sense that we are looking at it
defensively. We are asking ourselves how we can
properly and adequately represent an accused
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person under the circumstances. It is to be hoped
that it will not be necessary to use the power to
insist that the accused be represented.
Controversial cases in which accused persons
elect to conduct their own defence are very rare.
As Anne Keenan has mentioned, and as our
research on the implementation of the Sexual
Offences (Procedure and Evidence) (Scotland) Act
2002 has shown, there has been only one
instance to date when a court has seen fit to
appoint a lawyer to represent the accused—and
he was only too happy to be represented by a
solicitor.
Fortunately, that legislation does not appear to
be necessary—I am not saying that it is
ineffective. We have to adopt a consistent
position. We did not appreciate the passing of the
2002 act. The position introduced by the bill is
somewhat different, because there is an element
of discretion on the part of the court, but it is one
that I, as a defence solicitor, feel decidedly
uncomfortable about. I listened with care to the
comments that Rosemarie McIlwhan made a few
minutes ago. There are clearly human rights
issues involved. The right of an accused to
represent himself is enshrined in the European
convention on human rights.
Colin Fox: You have partly answered my
question with your reference to the accused rarely
choosing to conduct their own defence. However, I
am struck by the fact that the Law Society is
opposing measures that seek to take away that
right. That seems extremely generous, given that
you are probably putting some of your members
out of work with that proposal. You say that the
right is rarely exercised, but in your submission,
you say that, depending how the prohibition in the
2002 act operates, we should in future consider
extending it. Do you understand my point? You
say on the one hand that you are against the
extension of that prohibition, but you also say,
“Let’s see how it operates and we might come
back to it.”
Murray Macara: If other cases arise in relation
to sexual offences, we would be extremely
interested to learn of everybody’s experience. We
would be interested to learn how the case
proceeds, how the court-appointed solicitor reacts
and what the judge’s view is of how the system
operates. Whenever the prohibition in relation to
sexual offences operates, we would like to know
and would like feed back on how the system
operates.
The Convener: I do not think that the Law
Society has commented specifically on the
proposal in the bill to abolish the competence test.
Does the society have a view on that?
Anne Keenan: We are happy with the proposal
on the competence test. We accept that merely
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asking a witness whether they know the difference
between truth and lies does not mean that they will
necessarily tell the truth.
The Convener: The bill proposes abolition. Are
you happy with that?
Anne Keenan: Yes.
The Convener: Thank you very much.
Scott Barrie: The Law Society supports the
proposal that, before special measures are
authorised, there should be a hearing. We have
had evidence over the past couple of weeks that
such hearings would delay the process. Given that
we have heard that one of the great anxieties
about the court process at the moment is
unnecessary delay, how can you square that with
support for such hearings?
Murray Macara: It is a difficult balancing
exercise. It would be a tragedy and an irony if the
bill were passed and it were to result in greater
delay. I read the evidence that was given on 2
September, when the question of appeals against
decisions of hearings arose. We would not be
particularly happy about the prospect of an appeal
arising out of a hearing that did not go the way that
a particular party wanted it to, because that would
inevitably lead to further delay.
However, delay need not arise. In summary
trials, an intermediate diet takes place one, two or
three weeks before the trial. With proper judicial
training, judges will flag up the need to take
special measures and will ask parties whether
special measures are necessary in respect of
vulnerable witnesses. In sheriff and jury trials, a
first diet takes place approximately two weeks
before the trial takes place. The appropriate time
to flag up the need for special measures and
address the judge on it is at that stage. In the High
Court, once Lord Bonomy’s proposals are
implemented, there will be preliminary diets. Such
issues may be addressed at that stage.
There will in every case be a preliminary hearing
at which one of the issues that should be
addressed is what measures are necessary to
address the needs of vulnerable witnesses. I hope
that delay will not arise, because the matter can
be dealt with at a preliminary stage, long before
the trial takes place.
Scott Barrie: I appreciate and welcome your
comments that you do not anticipate that the
proposal would lead to any delay. However, it
seems to me that procedural reforms that have
taken place, particularly in criminal cases over the
past 10 or 20 years—such as some of the
instances that you have already mentioned—
which have often been geared towards making the
court process work more efficiently, have actually
had the opposite effect. People’s experience is
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that they do not lead to greater efficiency. By
solving one difficulty, we seem to create at least
another one if not another two. Notwithstanding
what you have said, I wonder whether we might be
building something into the system that could be
exploited and lead to delays.
Murray Macara: I can only express the hope
that that does not happen. Let me give an
example of what happens at the moment. If the
Crown feels that it is necessary to make a screens
application so that a vulnerable witness can give
evidence behind a screen shielded from the
accused, that is invariably dealt with one or two
weeks before the date that is set down for the trial.
From my experience, I cannot think of an instance
in which the need for a screens application has
delayed the trial because the Crown or someone
else thought about it only as an afterthought. The
system tends to work fairly well. The application is
made at a point sufficiently far in advance of the
trial that it is not a cause for delay of the trial.
Scott Barrie: Unless the trial has been changed
at a very late date to a different court. That has
happened.
Murray Macara: If arrangements are made in
one court and the trial is transferred to another
court, the arrangements made in the original court
would carry forward to the subsequent court.
Scott Barrie: I do not mean to prolong this
discussion, but some of our courts have practical
difficulties with such arrangements. The case
might well have been cited in a different court for
that very reason. There have been examples in
which that has not been able to happen, but that is
perhaps a side issue.
Anne Keenan: We hope that if the hearing is
held well in advance of the trial, everybody should
be clear on what the position is on issues such as
how the evidence is to be taken. If that is
canvassed at an early stage, parties will not be
faced on the day of the trial with situations that
they had not anticipated. Our hope is that the
hearing will address such matters and have them
aired well in advance so that the trial does not
need to be put off at a late stage.
The Convener: Does the Law Society have a
view on whether significant changes will be
necessary to the physical infrastructure within our
criminal courts for the implementation of measures
necessary for vulnerable witnesses? Obviously,
that will have a resource implication.
Murray Macara: I imagine that there will not be
a difficulty for the High Court in Glasgow or
Glasgow sheriff court, but there will clearly be a
difficulty for Lochmaddy sheriff court, which sits
perhaps two or three days a month. The proper
implementation of the scheme will have resource
implications, which I suspect are a matter for the
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Scottish Court Service to address. I see that the
issue has been addressed in earlier submissions.
It would be a matter of concern if the provisions
were extended to the district court given the major
implications that they would have on the
proceedings in the district court. For example, I
think that the district court in Helensburgh sits two
days a month. I do not know that the bill should
properly be extended to the district court. I say that
mainly because of the resource concerns.
The Convener: I want to turn to one or two
technical issues. I apologise if I have missed these
in your written submission. The bill provides for a
presumption that the accused will not be present
when evidence is taken on commission. What is
the Law Society’s view on that?
Anne Keenan: We cannot imagine a situation in
which the accused would be present for that. The
accused would need to have the facility to see and
hear the evidence, but I think that that is built into
the bill. We cannot come up with a situation in
which we could see that it would be appropriate for
the accused to be present when the evidence is
taken on commission.
Murray Macara: We also discussed the issue
this morning with another colleague who has been
a solicitor for 30 years. In the criminal sphere, I
have simply not come across evidence on
commission. I can imagine taking evidence on
commission from somebody who is seriously ill,
where it might be necessary to go to hospital to
take the evidence from them so that that evidence
is preserved. In practice, solicitors who practise in
the criminal sphere do not have great experience
of doing that. Those who practise in the civil
sphere will have more experience of it.
Anne Keenan: In the criminal sphere, it would
seem a bit bizarre to have the accused in the
same room when the evidence was being taken
on commission, although we would preserve the
accused’s right to hear and see the evidence
being taken.
Hilary Patrick: Evidence on commission is
always going to be rare, as it is not the best kind of
evidence because the person cannot be crossexamined on it. Such evidence is never going to
be the first choice and would be taken only in fairly
exceptional circumstances—for example, if
somebody was ill or could not cope with the crossexamining process.
15:15
The Convener: The suggestion has been made,
today and at other committee meetings, that there
should be a change in culture regarding the
physical presence of children in our courts. One
suggestion is that we should change the culture
around the presumption that children will not give

127

23 SEPTEMBER 2003

evidence in a court environment. What is the Law
Society’s view on that?
Anne Keenan: Murray Macara referred earlier
to the launch of the “Supporting Child Witnesses
Guidance Pack”, which we were involved in
producing. Along with several agencies, we
participated in drafting the guidance on
questioning child witnesses. On the first page of
that document, reference is made to the fact that
children should not be required to be witnesses in
a case unless it is absolutely necessary. That is
set out as one of the first tenets and we agree with
that view. In every situation, we should consider
whether it is necessary to cite the child witness in
the first place and what the best way for the child
to give their evidence is—whether by way of
remote television link, outwith the presence of the
court, or by any other means. We should consider
the best interests of the child in the specific
circumstances of each individual case.
The Convener: So, you favour the presumption
that the child should give evidence outwith the
court.
Anne Keenan: It would be necessary to
consider the circumstances of every individual
case.
The Convener: You would prefer the flexibility
of discretion being applied.
Anne Keenan: Yes.
Murray Macara: I listened to what Rosemarie
McIlwhan said. The circumstances of a 15-yearold giving evidence in relation to assault and
robbery are significantly different from the
circumstances of an 11-year-old giving evidence
as the complainer in a sexual case. The court
must identify the specific needs of the individual
witness, and their degree of vulnerability must be
taken into account.
From my perspective as a criminal defence
solicitor—and, I suspect, from the perspective of a
jury that is trying to evaluate evidence and judge
the demeanour of witnesses—if a witness can give
evidence in court, they should do so subject to
whatever special measures require to be taken.
However, there are clearly circumstances in which
the normal rule would perhaps be eroded.
The Convener: You, too, prefer the flexibility of
discretion and the treatment of each case on its
merits. Does the Law Society have a view on the
possibility of children and other vulnerable
witnesses being inhibited from giving evidence
because of the fear that an action of defamation
could be raised?
Anne Keenan: None of the members of the Law
Society who are here today has any experience of
that. I am sorry that we cannot assist further.
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The Convener: Are you satisfied with the
consultation process in which the Executive has
engaged on the bill?
Anne Keenan: Yes. It has been very inclusive.
We have consulted both the Executive and the bill
team a great deal and we are delighted with the
level of consultation.
The Convener: Do committee members have
any further questions to ask or points that they
would like to make?
Members: No.
The Convener: On behalf of the committee, I
thank all three of our witnesses for appearing
before us. You must forgive us if, at times, our
questioning seemed unusually fastidious. We were
trying to tease out specific responses on technical
issues, and we are grateful to the three of you for
providing such full answers.
On behalf of the committee, I welcome to the
meeting Mr Simon Di Rollo QC and Mr Jamie
Gilchrist from the Faculty of Advocates. It might be
helpful for committee members if one of you gives
a brief synopsis of the faculty’s view on the bill,
because I do not think that I was alone in finding it
difficult to transpose the faculty’s response to the
original “Vital Voices” consultation paper, which
you copied to the committee, to the actual content
of the bill. Could one of you briefly summarise
what you find favour with in the bill—if anything—
and what your concerns are?
Simon Di Rollo (Faculty of Advocates): We
welcome the fact that measures are to be taken to
assist vulnerable witnesses, but we have a
number of concerns about the bill and the way in
which it has been drafted. As I understand it, it had
been intended that the Faculty of Advocates
should be given the opportunity to comment on the
bill, but for some reason we did not get that
opportunity, hence the lateness of our response.
There are some points that we want to make
about the bill. First, it is difficult to identify a
vulnerable witness, apart from a child and apart
from the mental health criteria. That is a serious
problem that we are concerned about. Secondly,
we are concerned about some of the drafting in
relation to its effect on the fairness of the trial and
the decisions that the court has to make. Thirdly,
there is in the bill no opportunity for the person or
the party against whom the vulnerable witness is
being called either to object to that witness being
categorised as a vulnerable witness or to have an
input into what the appropriate special measure
might be. We think that that is wrong. The party
against whom the witness is being called should
have that opportunity to be heard as a matter of
right. That is very important.
As far as the provision in relation to children
under 12 is concerned, the committee will see that
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the provisions will apply to a child under 12 in
some categories of case but not in others. We
think that the same provision should be made in all
cases. We see no point in making a distinction. In
fact, the provision would be more difficult to apply
in practice if a distinction were to be made. It
should be the same across the board.
We have certain concerns about the commission
procedure and how it will work. We are concerned
about the right of the accused to be present at a
commission. We do not think that it should be
within the gift of the commissioner whether an
accused person is present; that should be up to
the court to decide.
We are concerned about the detail on the giving
of evidence-in-chief in the form of a prior
statement; I will expand on that in due course. We
are also concerned about the provision on expert
evidence in relation to a witness’s credibility and
reliability. That is a fairly radical departure from the
law as it stands, and may have important
repercussions on how evidence is treated in future
cases. It is an inroad into an important principle,
which requires to be considered carefully.
We consider that the provision in the bill that will
entitle the Scottish ministers to introduce new
special measures by way of statutory instrument is
wrong. That should be done by primary legislation.
In other words, an extension of the special
measures that are available should go to the
Parliament in the form of primary legislation, rather
than by way of statutory instrument.
We think that vulnerable witnesses should not,
under any circumstances, be called in the district
court. The provisions should not be extended to
the district court. The section on the option of
extending the provisions should be deleted.
Those are our concerns about the detail of the
bill. I am happy to go into each or all of them in
detail.
Jamie Gilchrist (Faculty of Advocates): There
is a paper that attempts to summarise those
points. We hope that you have received it.
The Convener: I have just been made aware of
that paper. It will be circulated to committee
members. I do not think that it was received in
sufficient time for the clerks to effect a distribution.
Mike Pringle: When did we get that paper? It
would have been useful to have read it before
today. Clearly, not having read it puts us at a
disadvantage.
Simon Di Rollo: You could not have read it
before today because it was e-mailed to the clerk
this morning. Sorry about that.
The Convener: It is all right, we are glad to
have it. While members are glancing through the
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paper, I ask you to expand on the point that you
said was causing you concern and to which you
said that you would return. Was the aspect that
concerned you the giving of evidence-in-chief in
the form of a prior statement?
Simon Di Rollo: That is one aspect. I think that
Mr Gilchrist wants to deal with that.
Jamie Gilchrist: One of our concerns in that
regard is that, although the explanatory notes refer
to a previous statement being
“reliably recorded on video or in some other way”,

that safeguard does not appear to have found its
way into proposed new section 271M.
In the interests of preserving the right to a fair
trial, it is important that the defence should have
an opportunity to challenge the admissibility of the
evidence that is being tendered in that way. It is
conceivable that the statement might have been
generated by, for example, improper questioning.
As I understand it, in England, where a version of
this proposal operates, there is an opportunity to
challenge the admissibility of such statements.
Indeed, the consultation document refers to a
potential problem being the exclusion of some or
all of these statements as inadmissible on the
basis that they have been unfairly obtained.
Paragraph 4.13 of the consultation document
addresses the specific point.
As the safeguard has not made its way into the
provision, one can imagine a situation in which
there would be no record of how evidence that
was being tendered by way of a written statement
had been obtained. Particularly important in that
regard are the questions that were asked of the
witness in order to prompt the evidence.
The Convener: Is it your fear that a prejudice
would arise to the accused because neither he nor
his agent could cross-examine properly?
Jamie Gilchrist: It would certainly be
impossible to cross-examine effectively. However,
the problem is more fundamental than that,
because one can envisage a situation in which
one would properly object to the evidence-in-chief
being admitted at all whereas the best that can be
done in this circumstance is that evidence that
might be unfair would be admitted and would be
subject to challenge only by cross-examination.
The Convener: You are arguing that, without
the inclusion of the safeguard, the normal right of
a criminal defence lawyer to consider the
admissibility of evidence that might be led in chief
and to have a debate before the presiding judge
on that issue would be removed by the statutory
conferment of the right to introduce evidence-inchief by way of a prior written statement.
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Jamie Gilchrist: Without the safeguard of
having a record of how the evidence had been
obtained, that would be a possibility.
Simon Di Rollo: The concern is that proposed
new section 271M, as drafted, does not require
the way in which the statement was obtained to be
transparent; only the statement would be
produced. Leading questions are not permitted in
court and they should not be permitted in the
process of obtaining a statement to be produced in
chief.
No doubt the problem can be dealt with by
redrafting the section.
The Convener: I thank you for drawing attention
to that matter. Members have particular areas of
interest that they want to ask you about.
Jackie Baillie: I was interested in your
presentation and will catch up with the written
submission. However, something jumped out at
me from the first page, which mentions the “truly
vulnerable” witness. How would you define a
witness who is truly vulnerable, as opposed to
vulnerable?
15:30
Simon Di Rollo: I do not think that I can give
such a definition. It is difficult to identify a
vulnerable witness by criteria, although it can be
said that somebody is a particular age or has a
certain medically certifiable illness. It is difficult to
identify a vulnerable witness or a truly vulnerable
witness, or whatever words one wants to use.
I have concerns that relate to a method of giving
evidence that is understood to be how things
should be done in the normal course of events. If
there is to be a departure from that course of
events and an exception is to be made, the person
against whom a decision is made should have the
opportunity to be heard, as it is difficult to define
the circumstances in which such a departure
should take place. That is a real concern of mine.
Another concern about the definitions that are
contained in proposed new section 271 relates to
the behaviour of the accused. Nothing in the bill
will help the court to determine how to identify
whether the accused has behaved in a particular
way. Does the court need to investigate that
matter? Is not the accused entitled to be heard in
that respect?
Jackie Baillie: Is your position that nobody
should be automatically entitled to be considered
for special measures and that the matter is
ultimately at the discretion of the judge?
Simon Di Rollo: I have no difficulty with children
and with objectively verifiable criteria, but I have
much more difficulty with other types of witness.
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There should not be automatic measures; the
court should be addressed and should make
decisions about the criteria. That process exists in
the current legislation.
Jackie Baillie: I am trying to tease out the
distinction between categories of vulnerable
witnesses who should be given automatic rights to
be treated as vulnerable witnesses and
discretionary special measures that should apply. I
am unclear whether you are saying that there can
be automatic categories as long as there is
discretion to define what special measures would
be appropriate.
Simon Di Rollo: I am sorry, but the unclearness
is probably my fault. I have no difficulty with saying
that certain types of witness should have special
measures and with proceeding to decide as a
matter of discretion what those special measures
will be, but I have difficulty with trying to define a
vulnerable witness with reference to the criteria in
proposed section 271 in respect of non-children
and non-mentally ill people. That would be an
extremely difficult exercise to carry out.
Jackie Baillie: If you were rewriting the section,
how would you do so?
Simon Di Rollo: I would find it difficult to
change or improve the wording or the criteria.
Jackie Baillie: So you just do not like the
section at all.
Simon Di Rollo: It is not a question of not liking
it, but of having a problem with the exercise that is
being carried out, which is inherently difficult. The
criteria include the risk that the quality of evidence
will be diminished by
“fear or distress in connection with giving evidence at the
trial.”

That applies to almost every witness who gives
evidence and could certainly apply in most rape
cases, for example. I cannot think of a rape case
in which the complainer could not be described as
a vulnerable witness. The definition has a very
wide application, which is no doubt good on one
level, but there would be a big change from the
accused person’s point of view. Should not they at
least have an opportunity to address the court
about whether the witness is truly a vulnerable
witness in the circumstances?
Jackie Baillie: You mentioned “objectively
verifiable criteria”, but the submission from the
Faculty of Advocates Criminal Bar Association
questions whether teachers, social workers and
others provide an objective view. Whom would you
have provide an objectively verifiable view on
whether somebody should be considered for
special measures?
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Simon Di Rollo: I do not agree that social
workers or teachers are not capable of giving a
view that the court can take into account. What I
am saying is that it is difficult for the court to reach
a decision without hearing from everyone who has
an interest. That is what should happen.
Jamie Gilchrist: You are focusing on the
distinction between entitlement and discretion. It is
worth saying that even under the present
procedure—which, obviously, is discretionary—it
is extremely rare in my experience for an
application for special measures to be refused. It
is also extremely rare for an application even to be
opposed, unless it is manifestly unfounded. The
fear that I perceive to be behind the concerns is, in
reality, rather overstated.
Scott Barrie: I do not know whether you have
had the chance to review the evidence that we
received last week, but in the past few weeks we
have received what I would suggest is persuasive
evidence that a major difficulty lies in the
adversarial nature of our court system. That
affects all witnesses, but vulnerable witnesses in
particular are affected. I am well aware that the
Faculty of Advocates has expressed severe
concerns about moving too far away from a
presumption of innocence and towards the
overprotection of witnesses. Where should the line
be drawn? Are you suggesting that the current
system is adequate, or do we need to do
something? I take Mr Di Rollo’s point that he finds
it difficult to offer us a satisfactory definition, but
we have to do something to protect witnesses who
find the adversarial nature of giving evidence too
traumatic.
Simon Di Rollo: We have to do a great deal to
protect vulnerable witnesses. A lot is done at the
moment and a lot more could be done and no
doubt will be done. The bill will help, but in our
paper I suggest certain ways in which it could be
improved. Special measures will no doubt assist in
many cases, which is a good thing. I have no
difficulty with that whatsoever.
I think that the Executive and everyone else
agree that we are stuck with the adversarial
process in the criminal courts—unless we move to
an inquisitorial system, which nobody is proposing.
We have the adversarial process and it is a
question of making it work as effectively as we
can. We must balance the right of the accused to
a fair trail—everybody agrees that the accused
must have a fair trial—with the need to ensure that
the witness is properly protected before they get to
court and while they are at court. Legislation can
help with that, but all the practitioners have to be
properly trained. They must all play their part. The
judges have to ensure that the practitioners
conduct themselves properly, as part of the whole
process.
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Scott Barrie: You said that “we are stuck with”
the system that we have, which is a slightly
pejorative phrase. Do difficulties arise because of
people’s experiences with the adversarial process
in court?
Simon Di Rollo: There are advantages and
disadvantages with the adversarial process. We
have seen some of the advantages in London in
the Hutton inquiry: when it becomes adversarial, it
becomes more helpful in getting at what actually
happened. I have no doubt that there are
disadvantages as well, but I would suggest that
the adversarial process has some advantages.
With respect, however, that is not what we are
here to discuss. We have to use the system that
we have and make it work as best we can or find
ways of improving it. I have no difficulty with the
provisions in the bill that are, generally speaking,
designed to that effect. I am concerned about
certain features of it.
If the accused is a vulnerable witness, the
Crown cannot be heard with regard to whether the
court should treat the accused as a vulnerable
witness. That is wrong. We cannot have one rule
for the Crown and a different one for the defence.
That is another reason for saying that both sides
should have the opportunity to be heard on the
question whether someone is a vulnerable witness
and what the appropriate special measure might
be.
The choice of special measure is important.
Some of the special measures, such as the
commission procedure, would make an important
change to the way in which the evidence would be
heard. In that scenario—as things stand—the
evidence would not be heard in the presence of
the accused and the jury would not be able to see
and hear the witness. That is extremely important,
because the jury is supposed to assess credibility
and reliability in the flesh and it is useful for the
jury to see how the witness reacts to certain
questions and answers. The reaction of the
accused to the questions that are asked of the
witness and the responses that the witness gives
are important in any criminal trial. If it is decided
that two of the special measures—the video link
and the commission procedure—should be taken,
the jury will not see the witness in the flesh.
The Convener: Do you take the view that, in
that context—even allowing for the facility of
judicial direction to the jury to dismiss all those
aspects as in any way reflecting on the accused
and not to take the measures into account—there
will be a prejudice in the minds of the jury against
the accused?
Simon Di Rollo: That is potentially the case. In
a situation in which all witnesses of a certain type
are treated in a particular way, it is much easier to
say to the jury that everybody is treated like that.
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I have no difficulty with the measures’ being
taken; all I am saying is that the person against
whom the witness is being tendered should have
the opportunity to have their say before that
decision is made. The accused or the Crown—
whoever is going to be facing the vulnerable
witness—should be allowed to be heard on the
subject.
The Convener: I was struck by your comments
about the accused because, of course, the bill
does not make provision for the fact that the
accused might be a vulnerable participant in the
process. Is it your submission that, unless there is
available to the accused a defence or plea of
insanity—
Simon Di Rollo: No. The bill says that the
accused can be treated as a vulnerable witness.
My concern in that regard is that, in such
situations, the Crown would not have an
opportunity of saying to the court that no special
measures should be taken in relation to the
accused person because it was nonsense to say
that they were a vulnerable witness. That is a
fundamental problem with the way in which the
legislation has been put together.
The Convener: Sorry. I misunderstood what
you were saying.
Simon Di Rollo: The situation can be put right
quite easily, however.
Colin Fox: I would like to follow up the line of
inquiry relating to special measures. Some of the
measures already exist, such as screens.
Simon Di Rollo: They all exist.
Colin Fox: What has been your experience of
the effect of those measures on the quality of
evidence that is given in the court?
Simon Di Rollo: Speaking as a prosecutor, I
have had favourable experiences of the use of any
special measure, whatever it might be. There is no
legislation on whether someone can accompany
the witness, but the court can allow that, and it can
work extremely well. Screens and CCTV can also
work well.
15:45
Colin Fox: Does the use of special measures
affect detrimentally the jury’s opportunity to see
the witness giving evidence and the accused’s
response to that evidence? Do the measures in
any way detract from that process?
Jamie Gilchrist: I think that they can detract
from the process, which is another reason why I
stress that, in an ideal world, if the process will not
upset the witness, it would be better if the witness
gave evidence in court. I am also a former
prosecutor and I can think of cases in which,
because the witness’s evidence was given on
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CCTV, it made less of an impression on the jury
than it would have done if the witness had been in
court.
Colin Fox: Is that true generally, or only in
certain instances?
Jamie Gilchrist: I am saying that it can happen,
not that it does happen. We ask witnesses to give
evidence in court because it is thought that, in our
system, doing so provides the best opportunity for
a jury to assess whether the witness is credible or
reliable. Any step that takes the witness away from
the jury might have an impact on that.
Scott Barrie: Is not the reason for that impact
the image that is projected that the right way to
give evidence is the traditional way in court? Last
week, the Scottish Child Law Centre gave us
persuasive evidence that we need to move away
from that view. The difficulty lies with people who
take such a view, which, I realise, means juries.
The fact that we provide special measures in
some cases while, in others, young children are
persuaded to give evidence in court promotes that
image. If there were a presumption that all
evidence from children would be given through
special measures, your argument would be
diminished.
Jamie Gilchrist: I do not have a difficulty with
the presumption that children, particularly young
children, should not have to give evidence in court.
I am all in favour of that. I do not know how juries
think—we are not allowed to inquire into that. I
was simply saying how the use of special
measures seemed to me, as a prosecutor, to
affect certain cases.
Scott Barrie: Surely we must listen to children’s
experiences. The vast majority of children who
have given evidence in court think that it was a
bad experience, irrespective of the outcome.
Jamie Gilchrist: I do not disagree with that. I
am simply saying that I have experience of cases
in which the witness’s evidence had less of an
impact than it might have done on the people who
had to decide the case. The committee must be
alive to that potential downside of the bill.
Scott Barrie: That downside is a result of the
nature of our system.
Jamie Gilchrist: Yes.
Mike Pringle: I want to explore some issues
that other witnesses have raised. Both of you have
been prosecutors. What is your view of the fact
that a child witness might decide not to give
evidence if they have to stand up in a witness box
in court? If that happened, the witness would be
lost. Other committee witnesses have mentioned
the huge reluctance among people to give
evidence in court. Would not it be better for
witnesses to give evidence on commission—which
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would be at least something—rather than not at
all?
Jamie Gilchrist: I do not have a difficulty with
that, again subject to the fairness of the evidence.
I go back to the first point that I made about the
potential difficulty that I have in relation to
admitting prior statements as evidence. I do not
have a difficulty with the proposal if the fairness of
the trial is preserved in the context of whatever
special measure is being used. It is better to have
the evidence than not to have the evidence.
Mike Pringle: Will the bill, if it is passed,
improve the way that our courts operate or hinder
the court system? We have heard that people are
worried that some of the measures might delay
what happens in court.
Simon Di Rollo: It is difficult to give a clear
answer to your question. The bill is a demanding
piece of legislation for everyone and every time
that such legislation is passed, people have to
absorb what it says, consider it and deal with the
new situation that emerges. Certain features of the
bill are capable of assisting the process. Most of
the bill’s provisions are already in existence. There
seems to be a perception that more needs to be
done to ensure that the courts make the right
decisions in certain cases. I hope that the bill will
improve matters, but I suggest to the committee
that certain aspects of it need to be considered
more carefully and that it could be improved in a
number of ways.
Jamie Gilchrist: In general, our approach is
that the thrust of the bill is good and that it is a
worthwhile exercise. We have focused on areas
where we think there are problems. One example
is the provision on expert evidence as to the
credibility and reliability of the complainer. That
provision will cause real problems.
Mike Pringle: Which section is that?
Jamie Gilchrist: It is section 5, which will insert
proposed new section 275C into the 1995 act.
That provision could cause all sorts of
difficulties. It raises the prospect of vulnerable
witnesses being examined by a number of experts
even before they come to give evidence. I can see
trials becoming bogged down in battles between
experts as to whether an adverse inference ought
or ought not to be drawn. We believe that there
are problems with specific provisions in the bill, but
that is not to say that its whole thrust is misguided.
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example. Witnesses will have to be moved to
other courts and evidence will have to be dealt
within other courts. That will cause delays in
cases.
Evidence on commission is another potential
difficulty, because all the important material must
be disclosed to the defence. A witness might be
the most important witness in the case, and the
defence needs to know that and everything else
about the case before evidence on commission is
taken. The trial cannot proceed until the
commission has taken place, and the commission
will not be able to start until the defence has all the
material that it requires in order to cross-examine
the witness. That may involve a certain amount of
delay. I am not saying that that necessarily means
that there will be a delay, but demands will be
made on the prosecutors to get their act together
so that they can provide the defence with the
material. There is nothing wrong with making
those demands—the public is entitled to expect
that they will be made—but, as I said earlier, the
system will place demands on everyone. Perhaps
that is as it should be.
Colin Fox: You have said that you think that the
bill will be a demanding and complex piece of
legislation and your submission mentions the need
for training and advice to be available to all the
agencies involved. Perhaps I can give some
advice to the mathematician at the Faculty of
Advocates: the paragraphs in the faculty’s
submission are numbered 1, 2, 3, 4, 5, 5 and 7—6
has been missed out.
Simon Di Rollo: Oh well—thank you very much.
Colin Fox: That will be 500 guineas. [Laughter.]
I want to explore the issue of training for all the
agencies involved. Where specifically should
training be targeted and who would be included in
it? Who would provide the training and advice?
Many of the submissions have mentioned the
adversarial character of the court system. How do
you envisage training and advice being given to
defence counsel on leading their evidence, so that
they are made aware of the vulnerability of the
witnesses whom they cross-examine?

Mike Pringle: So you think that, as the bill
stands, it might delay things more than they are
currently delayed.

Simon Di Rollo: We have had a programme for
trainee advocates since the early 1990s. There is
a need to consider whether that training deals
adequately with vulnerable witnesses in particular.
I think that we should consider ways of improving
our training. No doubt, the faculty will have to
consider and implement improved training for us
all in dealing with vulnerable witnesses, and that
needs to be a continuous exercise.

Simon Di Rollo: Certain problems are going to
arise, such as the issue of resources. Not all
sheriff courts can deal with the special
measures—not all have CCTV facilities, for

For a while now, we have been providing
training on taking evidence from witnesses. We
simulate court cases and practise taking evidence,
and those who undertake that training are
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reviewed and videoed. Such training programmes
are, however, quite new in the world as a whole.
They have not existed in most common-law
jurisdictions—including Scotland—for very long,
but we have started them, we will continue to do
so and we are getting better at them. No doubt, we
can get better still. We can improve our coaching
and training of advocates.
Colin Fox: So the Faculty of Advocates
conducts its own training of trainee advocates.
Simon Di Rollo: Yes.
Colin Fox: Who do you envisage providing the
training for the other agencies involved in the
process, such as solicitors and the police? Do you
draw on outside agencies to help you with the
training of trainee advocates?
Simon Di Rollo: We have worked with expert
witnesses, including doctors and accountants, for
certain types of cases. As far as vulnerable
witnesses are concerned, we have worked with
certain medical practitioners and have practised
doing drills with them. That involves a mock case,
with trainees practising taking their evidence. That
has the effect of training the doctor in answering
questions and training us in asking them—it helps
us both. Aside from that, we have not so far
considered involving outside agencies to any great
extent. However, there is no reason why that could
not be considered.
Colin Fox: My colleagues have mentioned that
cases sometimes take a long time to reach court.
Might it be appropriate to train advocates who get
involved in cases involving vulnerable witnesses?
Of course, training might be general, rather than
about the specifics of a case. Should training take
place for advocates who are not involved in cases
with vulnerable witnesses? Do you take my point?
Jamie Gilchrist: Any advocate going into a trial
involving vulnerable witnesses ought to have
received training, which would include the
handling of those witnesses. That is part of our
job.
The Convener: You say “ought to”, but is it part
of the faculty’s disciplinary regime? Is some check
done on the training that has been provided to
advocates?
Jamie Gilchrist: It is part of the training
programme that everybody now undergoes before
they are even allowed to call as a practising
advocate. Many of the suggestions in “Guidance
on the Questioning of Children in Court”, which
was launched today, are mirrored in the advocacy
training that our trainees now get.
16:00
Karen Whitefield: I have questions about your
children’s justice section proposals, but before we
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move on to that, I have a final question about
training. You said that you train with doctors and
accountants—professional people, just like
advocates—but it strikes me that many of the
people who go to court are not professionals and,
unlike advocates, are not used to going to court. It
would perhaps be helpful if advocates, whether
acting for the Crown or for the defence, had an
opportunity to engage with Victim Support
Scotland and Scottish Women’s Aid to take on
board their experiences from the other side of the
legal system of what it is like to be a witness in
court. That would assist your training process, so
will you consider doing it?
Simon Di Rollo: I do not see any reason why
not. It is obviously difficult to practise on a real
vulnerable witness—no one would contemplate
doing so. However, there is no doubt that we can
learn from people with experience of dealing with
such witnesses and I have no difficulty at all with
your suggestion.
Jamie Gilchrist: We have held seminars for our
members on how to deal with child witnesses.
People who are recognised as being particularly
good at that have come to share their experiences
and I hope that we have built up a knowledge pool
on that basis.
Karen Whitefield: In your response to “Vital
Voices: Helping Vulnerable Witness Give
Evidence”, which the Executive issued, you
suggested that it would be helpful if a children’s
justice section were created within existing
structures. What do you anticipate to be the main
benefits of your proposals, and what are the
possible negative effects? Will they take up
resources and add unnecessary layers of
bureaucracy, which already appear to exist?
Simon Di Rollo: I find it difficult to deal with that
question just now as I was not involved in
preparing the response. I do not feel capable of
giving you an answer that does justice to the
thinking behind our proposals. Perhaps it would be
all right to come back with a written response in
due course.
Jamie Gilchrist: I am afraid that I am in the
same position.
Karen Whitefield: We were given a copy of
your response to “Vital Voices” as your evidence
to the committee. I spent considerable time
wading through “Vital Voices” and measuring it
against your response, so it is unfortunate that you
are not in a position to give the information and
detail that is required. A written response would be
helpful, particularly on whether your proposals on
the children’s justice section would increase
bureaucracy and take up unnecessary resources.
The Convener: Can that information be made
available in writing?
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Simon Di Rollo: I am sure that it can.
The Convener: That would be helpful.
I turn to more technical aspects. I notice the
faculty’s reservations about the bill’s proposals for
evidence on commission. In your experience has
taking evidence on commission been a rare
occurrence?
Simon Di Rollo: It is rare.
The Convener: Given that taking of evidence on
commission could arise, are you concerned about
the bill’s proposals for it?
Simon Di Rollo: Only two things concern me.
The first is whether the accused should or should
not be present. That should really be left to the
court to decide; I do not see difficulty with leaving
that decision to the court. If the witness is vital—
the main witness in the case, for example—then to
exclude the accused from hearing and seeing that
witness would be an important change. The court
should make the decision and there should not be
automatic provision that the accused be not
present. It is a basic feature of criminal procedure
that the accused is present at the trial. That is in
section 153, I think, of the Criminal Procedure
(Scotland) Act 1995. It is a very important
principle. Having a commission is fine and not
having the accused present is also fine, if it is
justifiable. However, that should be left to the court
to decide.
The Convener: Do you mean it should be left to
the judge?
Simon Di Rollo: Yes—it should be left to the
judge and, I should add, not to the commissioner,
which is what the proposal suggests at the
moment.
Jamie Gilchrist: The other aspect to consider is
who will ask the questions. It is not entirely clear
from the provision as it is framed whether what we
understand to be the traditional way of conducting
a commission would operate. The traditional way
is that the commissioner acts qua judge as
referee, and the two parties ask the questions. In
the consultation document, there is at least a
suggestion that the procedure might be used in
the expectation that the commissioner himself or
herself would ask the questions—on behalf, I
presume, of both parties. If that is the intention, it
is a radical step and it is difficult to imagine how it
would work in practice. It is difficult to imagine how
the parties would be able to communicate to the
commissioner the line or the approach to
questioning that they wished to take, or to see how
they could be sure that the commissioner
understood that and was able to deal with it
effectively.
The Convener: I note your profound concerns
over expert evidence on the credibility and
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reliability of the complainer, as covered in section
5 of the bill. I gather that your principal concern
has to do with what you see as the one-sided
nature of the provision.
Simon Di Rollo: It is one-sided—there is no
doubt about that. Only the complainer can take
advantage and the provision does not seem to
allow the accused to lead evidence in the opposite
direction, which is a problem. For example, it
allows the Crown to lead a psychologist to say that
the complainer is telling the truth, but it is usually
the jury that decides whether a witness is telling
the truth. It should be for the jury to decide that,
and not for some expert witness. With the
provision in its current form, if the defence wanted
to lead evidence—which the Crown has led—to
say that the expert was wrong, it would not be
permitted to do so. Proposed new section 275C(2)
says:
“Expert psychological or psychiatric evidence relating to
any subsequent behaviour or statement of the complainer
is admissible for the purpose of rebutting any inference
adverse to the complainer’s credibility or reliability”.

The way I read that, it would not allow the accused
to lead evidence to contradict what the Crown
expert has said.
The Convener: You are also concerned about
the absence of a definition of expert. Is that
because of concerns over restricting the right of
the accused to question the validity of the—
Simon Di Rollo: The problem is that we do not
have any system in Scotland for accrediting
experts. Anyone can come along to court, say that
they are an expert in a particular field, and give
their evidence. It is for the fact-finder to decide
whether they are prepared to rely on that evidence
or not. Once you allow expert evidence to be
introduced in order to decide whether somebody is
telling the truth or not, potentially you allow expert
evidence from just about anybody to say that a
particular witness is to be believed or not. The bill
uses the phrase “psychological or psychiatric
evidence”. My concern is that psychological
evidence covers a multitude of sins. I am not
entirely sure what kind of expert the bill would
sanction. What kind of psychologists are we
talking about? What qualifications would they
have? What professional bodies will they be
members of? What expertise will they have?
The provision is designed to address an
unfortunate problem that arose in the Grimmond v
HMA case, which is mentioned in the policy
memorandum to the bill. The provision will
address that problem, but it will create a number of
other problems. The basic rule has been that only
the jury or, if there is no jury, the judge can decide
matters of credibility and reliability. To alter that
rule will make an important change to an important
principle, which will have important ramifications.
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The Convener: So, would your preference be
for proposed new section 257C to be swept away?
Simon Di Rollo: Yes.
The Convener: Would you also prefer to rely
upon the conventional position of the jury making
its own determination as to credibility or reliability.
Simon Di Rollo: That is my personal view, but
there is room for a different view, which is that we
should have expert evidence. If we are going to do
that, we should be careful about the way in which
we go about it; I do not think that the provision as
framed is adequate.
Colin Fox: I tend to perk up a bit when the word
“radical” is mentioned. I want to press you on one
thing. You may have answered this, but so that I
am absolutely clear about it, are you
uncomfortable about plans to prevent the
accused’s being present when evidence is given
on commission, unless a judge in court has said
that he is happy with it? Are you saying that you
are unhappy about taking away the right of the
accused to be present, unless the court has
decided that it should be taken away?
Simon Di Rollo: That is right.
Colin Fox: That is an important distinction for
me. I have some sympathy with the idea—I am
sure that we all do—that the legal rights of the
accused are very important. You are saying that it
is important that those rights be preserved, but if
the judge says that the accused does not have to
be present, you are quite happy with that.
Simon Di Rollo: Absolutely.
The Convener: I want to ascertain your view on
the competence test. You say in your earlier paper
that you want it to be retained, but the bill
proposes to remove it. I do not see anything on
that in your current paper.
Simon Di Rollo: You must understand that the
Faculty of Advocates is 400 people, and if you ask
each one of them you may well get slightly
different views on certain things—we all have
different experiences. We are doing our best to
represent a view, and to help to give you some
assistance in relation to these matters. For my
part, the competence test is not particularly helpful
and I am in favour of getting rid of it. That said,
one thing that will happen is that the defence may
well cross-examine the witness and ask them
whether they know the difference between the
truth and telling lies, or questions to that effect. I
do not think that we could do anything about that,
but it might happen.
The Convener: At the moment, I presume that it
is a judicial decision as to whether, on the
submission of arguments by the parties, someone
is competent or not.
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Simon Di Rollo: That is right.
The Convener: That leaves the flexibility to be
applied by the court, whereas the removal of the
competence test will mean, I presume, that the
individual will be brought into court and may or
may not be subject to special measures.
Simon Di Rollo: I think that that is right.
The Convener: The issue will not be whether
the person is competent, it will be, “You are in
court. Do you merit special measures as a
vulnerable witness?”
Simon Di Rollo: That is right.
The Convener: Even so, that person might end
up giving evidence whereas, in the present
situation, a judicial view might be reached that the
person is not capable of giving evidence and
should not be in court.
Simon Di Rollo: Yes, that is right.
Mike Pringle: I want to come back to the
commissioning of evidence. Clearly, you have
some doubts about the way in which the bill is
framed at the moment. Will that lead to defence
agents’ delaying things, or claiming that their
clients are not getting the best? I suppose that I
am asking whether the provisions will, at the end
of the day, help or hinder the bill. Will defence
agents end up having rights of appeal against
decisions because they have not been heard?
The Convener: That is not in the bill.
Mike Pringle: No. I am wondering about the
taking of evidence on commission.
Simon Di Rollo: The short answer to your
question is that the commission procedure could
help, provided that it is used properly. However,
difficulties might arise in practice with ensuring
that the defence can put all the questions that it
wants to put at the commission, and that we do
not have to return to the witness after the
commission is concluded to ask questions in the
light of matters that turn up later. If things are done
as they should be, that should not happen. All that
I am saying is that a demand to use the procedure
properly is being made of those in the system who
are responsible.
16:15
Jamie Gilchrist: That is a difficult practical
problem. I understand that one purpose of pushing
for evidence to be taken on commission is to
record the evidence of a vulnerable witness
earlier. In an adversarial process and in the
process that we have, the defence does not know
the Crown’s case until late in the day, so it cannot
participate in the commission.
Mike Pringle: That is my point.
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Jamie Gilchrist: Unless we change the
disclosure rules to allow the defence to be told the
Crown’s case much earlier, the evidence will not
be successfully recorded earlier.

that with Mr Macara. There is a limit to what
legislation can achieve. We must ensure that the
people who are responsible for those decisions
make them properly.

Mike Pringle: Therefore, problems and delays
could be caused.

The Convener: The bill envisages only the
possibility that the provisions might extend to the
district court. As it stands, the bill does not apply to
the district court.

Jamie Gilchrist: That could happen.
Mike Pringle: I have one more question that
combines two points. Your submission says
specifically that proposed new sections 271H(1)(f)
and 271N of the 1995 act “should be deleted”. The
provisions concern subordinate legislation and the
district courts. Those are only three words, so will
you expand on why you say that?
Simon Di Rollo: We say that because we think
that special measures should be introduced by the
Parliament, rather than by the Executive through
subordinate legislation. Proposed new section
271H defines special measures as a number of
procedures and
“such other measures as the Scottish Ministers may, by
order made by statutory instrument, prescribe.”

Special measures are so important that they
should not be left to secondary legislation, which
does not receive as much parliamentary scrutiny
as a bill does. Perhaps that is not the most
important point that we make, but it is still
important.
Mike Pringle: It is obvious that you feel strongly
about it.
Simon Di Rollo: As for the district court, if a
case that involves a vulnerable witness is worth
prosecuting, that should be done not in the district
court, but as a summary case in the sheriff court
or in a higher court.
Mike Pringle: If the procurator fiscal decided
that a case should go to the district court and you,
as a prosecutor, thought that you had a vulnerable
witness and that the case should not go to the
district court, who could change the procurator
fiscal’s decision?
Simon Di Rollo: That decision could not be
changed.
Jamie Gilchrist: I understood from the Crown
Office’s evidence to the committee that fiscals do
not put cases with vulnerable witnesses into
district courts, so that problem should not arise.
Mike Pringle: Although it should not arise, it
could. I sat in a district court for several years, and
I heard evidence in two cases from vulnerable
witnesses—there was no question about that.
There must be a way to ensure that that does not
happen.
Simon Di Rollo: Identification of the witnesses
in advance is important. The committee discussed
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Simon Di Rollo: That is correct.
The Convener: I do not want to agonise over
evidence on commission, but I am struck by your
concerns about the process. I see no provision for
appeal by the accused under proposed new
section 271I. Does that section create a danger of
contravening the European convention on human
rights? For example, the accused might be
excluded because the commissioner—against
representation—had decided not to have him
present and the presumption under that section
would be that the accused would not be present.
Representations might be made, but the
commissioner apparently has the power to reject
those representations. Where would that leave the
accused, if he feels genuinely that he has been
denied natural justice under the process?
Simon Di Rollo: I am not sure whether such a
rejection of a representation to be present is
contrary to the ECHR. I have not applied my mind
to that particular question. However, I do not think
that it is fair, whether or not it is contrary to the
ECHR. The accused should at least be entitled to
tell the judge that they want to be present. The
judge should then make a decision on that. The
other party should be able to satisfy the judge that
the accused’s presence is not justified or not
required, and that it should be dispensed with. If
there is justification, the court will decide that the
accused will not be present or, if there is no such
justification, it will not.
Karen Whitefield: Most witnesses so far have
said that the Executive has been quite open in
consulting them on the bill. You hinted at the start
of your presentation that you had not been
consulted. Is that the impression that you were
trying to give?
Jamie Gilchrist: That was not intended. We
were concerned that the committee had not
received an advance written response from us on
the bill. When we were asked to give evidence by
the Faculty of Advocates, we became aware of
that and we tried to do something about it—we
tried to find out why that response had not been
provided. We could find nobody among the
faculty’s officials who had any record of having
received a request for a response on the bill.
Karen Whitefield: Do you believe that the
Executive has consulted effectively on its
proposals?

147

23 SEPTEMBER 2003

Simon Di Rollo: We were given an opportunity
to respond to “Vital Voices”, which I think is the
most important point. There has, however, been a
problem with giving the committee the information
that we want it to have, and we are sorry that it
has been late in arriving. I am not sure why that
was. Something seems to have gone wrong
somewhere.
Jamie Gilchrist: I hope that we have at least
partly cured that by turning up here this afternoon.
The Convener: I think that, from the
committee’s point of view, you have ably cured
that by turning up this afternoon. Do the witnesses
wish to make any further points?
Simon Di Rollo: There is one quite
sophisticated point concerning item 2 in our
submission, which we have not discussed in
detail. I am sorry that our numbering was
incorrect, and I am grateful to Mr Fox for pointing
that out; we are not very numerate in the Faculty
of Advocates, obviously.
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make a decision based on the criteria in section
271A(11). The court is being asked to make an
order for special measures not only because there
is a significant risk of prejudice to the fairness of
the trial, but because
“that risk significantly outweighs any risk of prejudice to the
interests of the child witness”.

The court is therefore being asked to say that
although there is a significant risk of an unfair trial,
it is satisfied that it is in the interests of the witness
to sacrifice that fairness. That cannot be right
because the accused has a right to a fair trial that
cannot be sacrificed in the interests of witnesses.
The Convener: So you are saying that the
inclusion of that phraseology is perhaps an
expressed, if inadvertent, direction not to have a
fair trial.
Simon Di Rollo: Almost.
Jamie Gilchrist: It is the second part of the
section 271A(11)(b).
Simon Di Rollo: If, as we suggested,

Our submission highlights certain wording in the
bill, which is repeated several times. It relates to
certain exercises that are to be carried out by the
court under a number of different circumstances,
which we are concerned about. Proposed new
section 271A(11), which is on page 4 of the bill,
states:

is deleted—

“The court may make an order under subsection (10)(b)
above only if it is satisfied”

The Convener: That must be the determining
factor.

that
“the use of any special measure for the purpose of taking
the evidence of the child witness would give rise to a
significant risk of prejudice to the fairness of the trial or
otherwise to the interests of justice, and … that risk
significantly outweighs any risk of prejudice to the interests
of the child witness if the order is made.”

That phraseology is used not only at that point in
the bill, but in other places, which we have listed in
our submission. You will note that that applies to
proposed new sections 271A(11), 271B(3),
271D(4) and 288E(3) of the 1995 act and sections
8(3) and 9(4)(b) of the bill. You will further note the
circumstances in which the court is to exercise its
discretion under those criteria. I am concerned
that those criteria seem to say to the court that it
should take a decision even though there is a
significant risk of an unfair trial. That is not a
decision that the court should be asked to make.
Those criteria are inappropriate and I suggest that
they could be contrary to the right to a fair trial.
I appreciate that this is a difficult point to get
across, especially at this time in the afternoon, so I
am sorry if I do not make myself terribly clear. In
proposed new section 271A, the court is asked to
produce a child witness notice. If the court decided
that it wanted to hear from the parties, there would
have to be a hearing and the court would have to

“that risk significantly outweighs any risk of prejudice to
the interests of the child witness if the order is made”

The Convener: A fair trial is a fair trial.
Simon Di Rollo: Correct.

Jackie Baillie: Given that many members do
not believe that that is the intention, I suggest that
we clarify the matter with the ministers.
The Convener: We will certainly seek ministers’
view on that.
Simon Di Rollo: Very good.
The Convener: Do you have any other
comments?
Simon Di Rollo: I hope that we have made
ourselves clear on the points that we wanted to
make.
The Convener: I thank the witnesses for being
present this afternoon. From the length of time that
we have taken over your evidence, you will see
that we value your input. We appreciate that you
have done a technical appraisal of the bill as it
stands; it has been of great assistance to the
members. Thank you for your forbearance.
Simon Di Rollo: Thank you for that and for
giving us the opportunity to come to the
committee.
Colin Fox: I will send you my bill.
The Convener: In the interests of the comfort of
committee members I announce a five-minute
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break. I hope that our next two witnesses will
understand and be sympathetic as we have been
sitting here for two and a half hours.
16:28
Meeting suspended.
16:36
On resuming—
The Convener: I welcome back committee
members and, on their behalf, I also welcome
Rowan Steele and Heather Coady from Scottish
Women’s Aid. I apologise to them for the slight
delay in bringing them forward to give evidence.
As they will have gathered, the discussion with the
previous witnesses was rigorous but important and
the committee felt that it needed time to explore
the issues. We are pleased to have the witnesses
here and we appreciate their submission. Without
further ado, we will crack on. We will try to finish
the meeting at around 5 o’clock.
Jackie Baillie: The session with the previous
witnesses demonstrated that we have a robust
and, perhaps, adversarial justice system. Some
people have argued that the system needs a
fundamental cultural change. Do you subscribe to
that view? If so, what steps should be taken to
effect that change, while protecting the concept of
the inherent fairness of trials?
Heather Coady (Scottish Women’s Aid): A
cultural change is needed. We welcome the bill,
but attitudes must also be changed. One of the
steps that we request, which has been mentioned
in other evidence, is the provision of more training
to increase awareness. Scottish Women’s Aid is
mostly concerned with domestic abuse, which is a
complex, difficult issue. In cases involving
domestic abuse, there is even more need for
greater awareness that witnesses might not be
able to give the best possible evidence in court.
Mike Pringle: In what way would more training
be beneficial? Who should provide the training and
how should they do it?
Rowan Steele (Scottish Women’s Aid):
Training on issues such as domestic abuse must
be made more widely available, because a greater
understanding of the issues that affect women,
children and young people who experience
domestic abuse is needed.
It was interesting to hear Simon Di Rollo talk
about training for advocates, but there are much
wider issues to do with judges, solicitors and the
individuals from the court who come into contact
with women and children who fall into—or may fall
into—the vulnerable witness category. Such
training could be made much more widely
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available. A number of agencies, such as Scottish
Women’s Aid and its local networks throughout
Scotland, can provide that necessary training. As
the lead agency as far as domestic abuse is
concerned, we would want to be heavily involved
in that and would welcome the opportunity to be
part of it.
Colin Fox: Under the bill, special measures will
be automatically conferred on children, but they
will be discretionary for adults. Should they be
extended so that they are automatic for everyone?
Is there inconsistency between the automatic
rights and the discretionary rights? Have you
thought about the big question, which is on the
balance between extending the rights of potentially
vulnerable witnesses and buttressing or protecting
the overall right to a fair trial for everyone?
Heather Coady: I can understand why it would
be difficult to extend special measures to
everybody. Our view would be that, certainly in
cases of domestic abuse, special measures could
perhaps be automatic. I can understand why the
bill extends such rights to children but not to other
categories of witness. However, it would be good
to use special measures in cases of domestic
abuse, as it is a complex matter that involves
many issues to do with safety for women and
children. The current system does not always
protect women and children, and there is a case
for saying that they should fall into the category to
which special measures are automatically
extended.
Colin Fox: You think that victims of domestic
abuse should be given the same automatic
entitlement that is extended to children.
Heather Coady: Yes.
Colin Fox: Jackie Baillie made a point about the
adversarial character of the court. The other side
of the question whether to extend the rights of
witnesses is the issue of protecting, at the same
time, the overall integrity of the trial so that there is
fairness for everyone. Have you considered that
side of it?
Heather Coady: The bill demonstrates that the
balancing act between the rights of witnesses and
the rights of the accused is difficult and will not
always be straightforward. It is a difficult choice to
make, but if one can accept that children are
inherently vulnerable I cannot understand why one
cannot extend the rights of witnesses in special
cases such as domestic abuse, where there is a
high chance of intimidation and of some retribution
afterwards.
Jackie Baillie: I want to explore further whether
victims of domestic abuse should have an
automatic right to be treated as vulnerable
witnesses. Anybody could come along and say,
“We should have automatic rights to be treated in
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this fashion.” The courts will have discretion to
consider “fear or distress”, which is quite a wide
category. Is that not sufficient to encompass
people who have been subjected to domestic
abuse and who may be vulnerable?
Heather Coady: It might well be, and it is a
good provision in that sense. Our concern is that,
because it is discretionary, we will rely on a certain
amount of awareness of the issues. I cannot say
that, on the whole, that level of awareness is
always present.
Jackie Baillie: Do you have any evidence of the
courts not using discretionary measures that are
available in other circumstances relating to
domestic abuse?
Heather Coady: Can you give me an example
of what you mean?
Jackie Baillie: Your argument seems to be that
a measure that is discretionary might not be used:
is there evidence to support that view?
Heather Coady: There is definitely evidence—
of course, it is anecdotal—from women and
children who have spoken to us. We hear from
local groups that such witnesses often do not feel
supported or looked after and do not have a very
good experience. Their needs and wishes are
often not taken into consideration. One example is
that of a sheriff who said to a young person who
had asked for special measures, “Oh no, you’ll be
fine.” The assumption was that the young person
looked okay—they looked like they would be able
to handle the situation.
Jackie Baillie: I will move on to the identification
of vulnerable witnesses. The earlier that that is
done, the better. What is the ideal stage at which
identification should happen? Do you envisage
there being a role in that for the voluntary sector
and, in particular, for Women’s Aid?
16:45
Rowan Steele: The process of identifying a
potential vulnerable witness should start as quickly
as possible.
I will take you back to the point that you made
about women who have experienced domestic
abuse not being in a separate category. A big
issue for us is that the burden therefore falls on
women to justify the fact that they need those
special measures. Women may have suffered
years of abuse, but they have managed to get to
the stage where they want to take the matter
further. They want both to leave their abuser and
the abuser to be punished for what has taken
place. That is the right thing to do, and they have
been convinced of that. However, they go to those
lengths only to find that they have to justify the fact
that they need special measures in order to
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protect themselves. They are often not in a
position to be able to do that well themselves, and
rely on their lawyer to do a good job and represent
them fully. That is an issue, because I do not think
that they are always represented as well as they
could be. We are concerned that it comes back to
the individual to prove that they need the special
measures.
The Convener: Is that in the context of possible
criminal
proceedings,
rather
than
civil
proceedings?
Rowan Steele: Possibly in both circumstances.
That is an interesting point. In relation to issues of
contact and residence, a woman may be involved
in civil proceedings but might not necessarily want
to stand in front of the abuser and discuss in that
setting what has taken place in the home. She
may need some protection. There is definitely an
issue about intimidation, although the evidence on
that point is also anecdotal.
As I said, the answer to Jackie Baillie’s original
question is, “As quickly as possible.” The police
have a crucial role to play in the identification of
vulnerable witnesses. Should the bill become law,
the police will have to understand the nuances of
the bill and its provisions. There is a responsibility
on the police to recognise that they may need to
highlight at an early stage a woman who is a
vulnerable witness, so that everybody who has
dealings with her is made aware of that.
One of the issues that the police talk about is
women who withdraw their evidence. The police
get frustrated about women who make a complaint
and then withdraw it. However, that is often related
to intimidation—there is fear of the repercussions
and fear of standing up in court and having to face
the abuser. Women are also concerned about the
impact on their children. We very much welcome
the fact that in the bill children are included in the
category that requires special measures, but we
feel that women who have experienced domestic
violence should also be included in that category.
Jackie Baillie: I have a very specific question; a
yes or no answer will do. Do Women’s Aid, the
voluntary sector and Victim Support Scotland have
a role in that early identification and support?
Rowan Steele: Absolutely. Yes.
Karen Whitefield: Your written submission
indicates that you would like to see a prohibition
on the accused conducting their own defence in a
trial. You state that that should not be a matter for
the court’s discretion in cases of domestic abuse;
it should be prevented. Why is prohibition
necessary?
Heather Coady: That would be a very difficult
situation for any vulnerable witness to be in. What
we have heard from witnesses—I imagine this is


205

153

23 SEPTEMBER 2003

the reason for the bill—is that their experience in
court is such that they say, “I am not doing that
again. I would not put myself through that again.”
We do not want that situation to arise. We want
people to be able to go to court and have
confidence that they will not feel mistreated, that
they will be able to give their evidence in the best
possible way and that the outcome will be fair.
Karen Whitefield: The Scottish Human Rights
Centre, in both its written submission and the oral
evidence that its representative gave today,
indicated that it believed that any further extension
of the kind that is being proposed by Women’s Aid
could seriously undermine the right of the
individual to a fair trial. How does Women’s Aid,
with all its experience of dealing with women and
children who are vulnerable and who are the
victims of domestic abuse, respond to that? Do
you believe that the right to a fair trial would not be
protected if the prohibition were to be extended?
Rowan Steele: I would ask how a trial can be
fair if it involves a witness who is not able to give
evidence honestly, or to contribute to the fairness
of the trial, because they feel intimidated.
I can see where you are coming from on the
ECHR and the natural justice element, but if the
issue is handled correctly there is no reason why
there should not still be a right to justice and
equitable treatment. There must be an
acknowledgement that a witness can give a full
and frank statement, and be a valuable part of the
legal process, only if they are duly protected.
Colin Fox: How many cases of domestic abuse,
or cases involving women who have been subject
to violence, are you aware of in which the accused
has conducted their own defence? In your
experience, are there many such cases? You
have been here for so long that you might have
heard me ask the representative from the Scottish
Human Rights Centre the same question. She
said that she thought there were very few such
cases.
Heather Coady: I cannot answer that. The only
thing that I can say in my defence is that the legal
issues worker who worked on our submission was
not able to be here today.
Colin Fox: I am not trying to press you. The
likelihood is that there are very few such cases. I
just wondered whether you might have thought
that there were more of them.
Rowan Steele: Would it be possible for us to
find out about that and respond to the committee?
I have a funny feeling that the number might be
higher in civil cases, as opposed to criminal
proceedings, but I would like to check on that.
The Convener: It would be helpful if you could
do that. We do not want to put time-scale
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pressures on you, but the sooner we have any
information, the easier it will be for us to digest it.
We are in your hands.
Rowan Steele: We will get back to you as soon
as we can.
The Convener: The bill as it stands does not
provide for self-referral in relation to vulnerable
witnesses; an application must be made by either
side in a case. Is that undesirable? Do you think
that some form of self-referral should be provided,
so that a witness is in control of deciding whether
to ask the court to be treated as a vulnerable
witness?
Heather Coady: That would be a step in the
right direction. The nature of domestic abuse
means that it can be very difficult to have
someone argue on one’s behalf. The fact that the
situation is tricky has to be kept in mind when an
application is made. It would be easier if we could
make the system as flexible as possible for
witnesses who felt that they would be in a
vulnerable position.
The Convener: I appreciate that it might be
difficult for you to answer my next question, as it
might not be within the ambit of your experience.
In dealing with cases of domestic abuse—whether
they take the form of a criminal prosecution or
whether they involve going down the civil route to
seek orders, maintenance and so on—is it your
impression that most women in such difficult
domestic situations can probably cope with the
court appearance and the rigours of giving
evidence if they are given support? Do those
women perceive the whole experience to be alien
and, in a sense, difficult to understand? Is that
what is deterring them?
Heather Coady: That definitely plays a large
part, but it is not the only reason. There are a
great many issues, strands and reasons why
women do not come forward and give evidence.
An element of that is the experience in court, but
many women who have not given evidence in
court before do not know what to expect. Our
experience is that they expect that they will be
treated well and that they will get a fair outcome.
However, once they have been to court, it is
common for them to say that the experience was
horrible, that they would not do it again, that they
did not feel safe and that they feel even more
vulnerable.
The Convener: Do members want to raise any
other issues that we have not touched upon?
Members: No.
The Convener: It seems that everyone has
exhausted their flow. Before the witnesses leave
us, are there any points that they would like to
make in conclusion?
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Rowan Steele: There are only a couple of
points that have not been touched upon, although
they were covered in the evidence-taking session
with the Faculty of Advocates. The first point is the
special measures that need to be put in place in
civil proceedings and how they are to be paid for;
that includes the question whether the special
measures would have to be paid for by the person
who was bringing the case.
In most civil proceedings, there is an expectation
that the payment will be made by the person who
is bringing the case. However, if the special
measures that are to be put in place had to be
paid for by a woman who was experiencing
domestic abuse, for example, the financial burden
could prevent her from using the special measures
that would allow her to defend her case properly.
We are also concerned about expert evidence.
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useful to use expert witnesses in certain cases.
One example is the children’s support worker in
Fife who was called to give expert evidence in a
contact and residence case. Her evidence gave an
insight into how the abusive behaviour was
impacting on the children.
However, difficulties could arise if expert
evidence were to be called by one side and then
by the other side. The situation could escalate and
slow everything down. We were clearer about our
position in our submission, but we can now see
both sides to the argument.
The Convener: I thank the witnesses for
appearing before the committee. I apologise again
for the delay and thank you for your forbearance in
accommodating our needs. Your evidence was
very helpful. We appreciate your making time to
come and speak to us this afternoon.

The Convener: You referred to that in your
submission.
Rowan Steele: Yes. There are definite pros and
cons to the use of expert witnesses, but expert
evidence can be essential, especially when
domestic abuse is involved. In some situations, a
woman’s past behaviour can affect her evidence in
court, despite the fact that her behaviour was
dictated by the abuse that she experienced. Her
behaviour needs to be explained in the light of her
experience. That relates to our other points about
the special measures for women who have
experienced domestic abuse. Scottish Women’s
Aid should be able to give expert evidence in such
cases.
The Convener: You heard the observations that
were made by the Faculty of Advocates about the
provision of expert evidence. As long as there is
fairness to both sides, the faculty has no problem
with the giving of expert evidence other than a
concern about what “expert” is. In the bill as
drafted, the facility to lead expert evidence is given
only to the complainer. Do you want the provision
to be drafted in that way or do you accept the
reservations that were expressed by the Faculty of
Advocates?
Rowan Steele: Was it concerned that that might
affect the fairness of the proceedings?
The Convener: Yes. The Faculty of Advocates
pointed out that the right was given to only one
side. That point probably strikes a chord with
some of us in terms of natural justice. The
committee agreed to put the point to the minister
for clarification. Are you concerned that, in order to
provide balance, the right could be extended to the
other side in the case?
Heather Coady: That is a difficult question. We
are in two minds about the issue. We can see that
the current provision could be good, because it is
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Vulnerable Witnesses (Scotland)
Bill: Stage 1
14:30
The Convener: We move to agenda item 4,
which is the committee’s stage 1 consideration of
the Vulnerable Witnesses (Scotland) Bill. We are
very grateful for the minister’s presence this
afternoon. We realise that this is a hefty agenda
for him, but dovetailing timetables in this way has
been a great help to the committee.
Minister, you will be aware that we have been
busy taking evidence on the bill from a variety of
individuals, parties, organisations and other
groups and I know that the committee is now
anxious to raise with you certain issues that have
arisen. However, you might have been following
the evidence that has been given and have some
thoughts about the bill. Please feel free to make
some introductory remarks.
Hugh Henry: I have followed the committee’s
deliberations and the discussions that have taken
place in the Finance Committee, and it is clear that
there is overwhelming support for the bill’s
intentions and principles. Indeed, it could be
argued that the bill is long overdue. We—and
everyone concerned—hope that there is an
improvement in the way in which witnesses,
particularly vulnerable witnesses, are treated in
the court system.
However, any such improvement must always
be made in the context of the need for justice to be
done and to be seen to be done. It would not be
desirable to consider any measures that would
weaken other aspects of the justice system. That
said, it is right to ensure that the justice system
takes into account the interests of witnesses who
are most in need. I realise that, during
consideration of the bill, people will come at the
matter from different perspectives; make different
points of emphasis; and put forward different
arguments about certain parts of the bill or the
groups that will be affected. However, from the
deliberations so far, there appears to be a
consensus that the bill is the right way to proceed.
We know that giving evidence is often a stressful
and, in some cases, traumatic experience. If
justice is to be done, witnesses must be able to
give the best evidence that they possibly can. It is
in the interests of those who are accused, never
mind anyone else, that that evidence comes out.
It is also right that anyone who performs the very
important civic function and duty of being a
witness and giving evidence should expect to be
treated humanely by the system. We accept that
some witnesses might not, for whatever reason,
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be able to give their best evidence without some
assistance. We intend that the bill should enable
those vulnerable witnesses to access that help in
a way that makes their evidence all the more
meaningful.
We need to strike the right balance between the
rights of all parties in the case and the interests of
vulnerable witnesses. The Executive conducted an
extensive consultation on the proposals that are
contained in the bill and, as I have said, it is clear
that there are differing views and emphases
among the organisations that represent the
different groups in society.
The bill’s current provisions are intended to
enable support to be given to witnesses in need
without undermining the accused’s right to a fair
trial. That aspect must remain fundamental. It is
important to state that the party that does not call
the witness will not be prevented from questioning
the witness adequately. All that we seek to do is to
enable the vulnerable witness to speak up and
give their evidence to ensure that all evidence can
go before the court. I argue that that is in the
interests of justice.
It is critical to have flexibility in deciding who
should be able to access help. There are several
arguments for that, not least of which is that we do
not wish anyone to be denied help simply because
they do not fit the legal definition. We have
provided some flexibility within broad parameters,
which should allow the broadest range of those
who require that help to access it.
Children in general will need extra support,
because of their age and level of maturity. That is
self-evident and is why children will be
automatically entitled to use the special measures.
There are many reasons why an adult might be
vulnerable and need additional help. The reason
could be an adult’s mental capacity or the fact that
they will have to give sensitive and distressing
evidence that could have a profound effect on
them. A person might be terrified or have come
through an episode in their life that they would
rather forget, but must give evidence on so that
justice is done.
We felt that it would not be helpful to categorise
particular vulnerable adult witnesses, as that
would give the impression that some categories of
adult witnesses were more vulnerable than others.
Some people who otherwise display no
vulnerability in their lives might, at that critical
juncture, be vulnerable and need support. It would
be right to extend that support to them. Rather
than categorising adult witnesses, we want each
witness’s needs to be considered on their own
merits. That is the best way to ensure that help is
directed to the witnesses who need it.
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The bill makes it clear that it is the responsibility
of the party calling the vulnerable witness to
ensure that they receive the help that they need. It
is right for a party to the case to ensure that their
own witness’s needs are met and to undertake the
necessary work in submitting applications and
appearing at any hearing. No one who calls a
witness should do so lightly. Anyone who calls a
witness should be aware of their responsibility not
only to the court, but to the witness as an
individual.
The bill has added safeguards to ensure that
witnesses’ needs are met, such as an obligation
on the court to find out from the parties whether
any witness is vulnerable. Although we place the
responsibility on a party to the case, we also place
a duty on the court to ask the parties whether any
of their witnesses is vulnerable. The court will be
obliged to make that double check for vulnerability.
It will also be open to the court of its own accord to
decide that a witness should be able to use a
special measure when they give evidence.
The bill contains many other supplementary
provisions that complement the aim of ensuring
that witnesses’ voices are properly heard, such as
the abolition of the competence test. The court
should have the best evidence, and the barriers
that many regard as artificial and which prevent a
vulnerable person from speaking up must be
removed. The voice of a vulnerable person is
every bit as valid in a court as any other person’s
voice is. It is not right that vulnerable people
should have to subject themselves to a
competence test for their voice and evidence to be
heard.
It is clearly in the interests of justice that the
court hears the best evidence, and we firmly
believe that the bill strikes the right balance in
achieving that objective.
The Convener: I remind members that the
minister is with us until about 4 o’clock. We have
much material to cover, so if members’ questions
are as succinct as possible, that will greatly help
us to cover as much ground as possible.
Mike Pringle (Edinburgh South) (LD): We
have heard much evidence from witnesses about
the definition of a child. In view of the international
legal definition and what is regarded as the
definition in Europe, quite a few people have
asked us to extend the definition in the bill to
under-18s, but you have chosen the age of 16.
What is your view on that?
Hugh Henry: We believe that there are good
reasons in Scots law for sticking to 16 as a critical
age. At 16, a young person can get married, take
up employment, join the armed forces and set up
house. They can take many decisions that an
adult would take and they would expect to be
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treated as adults. We think that 16 is the right age.
We would create confusion if we said that for
some purposes the person is regarded as a child,
but for other purposes they are not.
In certain circumstances, a person could be
entitled to special measures beyond the age of 16
if that were felt to be appropriate. We think that 16
is probably the right age and that there is sufficient
flexibility to protect those who are older than 16
and require additional help.
Mike Pringle: The bill contains proposals that
specifically protect children under 12. Have you
considered whether—if you are sticking with the
age of 16—those proposals should be extended to
children up to the age of 16, so that all children
under 16 are covered by the same provisions?
Hugh Henry: We considered that option.
Twelve seems to be recognised by experts as the
age at which a child’s development allows them to
start to play a more responsible and fuller part in
whatever is going on around them. They begin to
understand issues more clearly.
The evidence that we have examined suggests
that very few children under the age of 12 come to
court unless their appearance relates to something
very serious. More children come to court when
they are over the age of 12. The few children who
have to come to court under the age of 12 are still
very vulnerable, are at a sensitive stage in their
development and might not fully comprehend
everything that is going on around them. It is right
to give those children automatic protection when,
for example, there has been a sexual or violent
incident.
The bill has not built in an automatic level of
protection beyond the age of 12. That is because
there is evidence that children sometimes want to
give evidence, and when a child beyond the age of
12 wants to give evidence we think that, if they
have that understanding, they should be allowed
to do so. Again, the system is flexible enough to
build in support for that child; the support could be
extended in the same way as would automatically
prevail for a child under the age of 12.
The proposal reflects some of the other debates
that the Parliament has had over the past four
years about such things as the age of
responsibility and understanding. It also reflects
the pattern of evidence about the age at which
children start to attend court in critical numbers
and what type of evidence might be expected from
them.
The Convener: In the case of witnesses who
are under 12, the distinction is made that they
must get special measures—including preferably
not appearing in the court or in the building in
which the court is located—in certain serious
cases. Is there any intention to extend that


209

173

30 SEPTEMBER 2003

provision to the range of cases in which young
people under the age of 12 would appear?
Barbara Brown (Scottish Executive Justice
Department): We felt that restricting the rule to
children under 12 who give evidence in sexual or
violent cases was sufficient, because that will
cover most children under 12 who appear in court.
As the minister said, where a child who is under
12 appears in a different type of case, the person
who calls the witness can make an application for
the child to give evidence outwith the court, if they
feel that the child would benefit from doing so.
There is not a firm rule that that should be the
presumption in such cases, but we do not exclude
applications for any child, if that is considered to
be in the child’s best interests.
14:45
Hugh Henry: The statistics show that very few
cases involving child witnesses who are under 12
come to court. There is flexibility. If children who
are under 12 come to court for other reasons, an
application for them to give evidence outwith the
court will be considered, although they will not
automatically have the right to do so.
Mike Pringle: We have heard a lot of evidence
about the definition of a vulnerable witness—that
also relates to the discussion about age. I think
that the Faculty of Advocates said that the
definition is too wide, but others thought that the
definition is not wide enough and should
specifically include disabled witnesses and those
with mental disorders. Is the Executive considering
any changes, or is it happy with the bill as it
stands? Given the evidence that we have heard,
will the Executive reconsider the definition of a
vulnerable witness?
Hugh Henry: We think that our proposals are
sufficient and flexible enough to cover the widest
possible range of people. We are concerned about
introducing tight definitions of vulnerability, which
would categorise some people as vulnerable, but
not others. We do not want to exclude people who
might be temporarily vulnerable. The definition of
mental disorder in the Mental Health (Care and
Treatment) (Scotland) Act 2003 would be a useful
starting point, but we are worried about creating
precise definitions of exactly who is classified as
vulnerable. That might categorise people in an
unhelpful way and might also exclude—stigmatise
is not the right word—certain people. Our
proposals strike a balance between identifying
certain issues up front and allowing a degree of
flexibility for others to be considered.
We must bear it in mind that any witness whose
ability to give evidence or whose evidence might
be diminished by fear or distress can be
considered for special measures. Distress could
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mean anxiety and fear of the surroundings in
which a person finds themselves when they have
to give evidence in public. Distress could be
caused by a person’s lack of confidence or
inability to express themselves. I have reflected on
the debate, but I do not think that there is any
great purpose in changing the current proposals.
Jackie Baillie: I want to pursue one small point
before I move to the issue of consistency of
application, which will develop the convener’s
point. The Disability Rights Commission Scotland
wrote to us at the beginning of the process and, I
believe, spoke to Executive officials about the
adoption in the bill of the definition that is set out in
the Disability Discrimination Act 1995. Does the
Executive intend to do that?
Barbara Brown: We are considering that issue,
although our feeling is that the definition in the
Disability Discrimination Act 1995 is in some ways
narrower than the form of words in the bill.
Lesley Napier (Scottish Executive Justice
Department): We have arranged to meet the
commission to discuss that point with it.
Hugh Henry: Once the officials have met the
commission, we will reflect on the matter. If we
believe that there is something worth pursuing, we
will keep the committee informed.
The Convener: I am obliged.
Jackie Baillie: You are keen to preserve
flexibility in the arrangements, but some would say
that that comes at the expense of consistency.
How will you ensure that decision making is
consistent throughout Scotland, with particular
regard to the treatment of adult vulnerable
witnesses?
Hugh Henry: Much of that will be a matter for
the courts. The legislation will be in place, training
will be provided and guidance will be issued.
However, it will be for individual courts and judges
to decide who is considered a vulnerable witness
and whether the definition should be applied in
particular cases.
Jackie Baillie: Many groups are concerned that
there will not be consistency. I accept entirely that
you do not want to list everything and that you
want to retain discretion. However, as a former
Deputy Minister for Health and Community Care
you will be aware that the condition of people with
a learning disability is not very visible. Do you
think that people in that category should be
entitled automatically to be treated as vulnerable
witnesses, although entitlement to special
measures might be discretionary?
Hugh Henry: I do not think that the one follows
from the other. I honestly think that what we are
proposing, the obligations that we are placing on
the court and the guidance and training that will be
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provided will be sufficient to ensure not only that
there is awareness but that the legislation is
applied. We cannot say with 100 per cent certainty
that there will never be a bad decision and that
there will be no inconsistency. However, the way
in which we are proceeding will generally allow for
consistency. It will enable the widest possible
group of people who need protection and support
to have that protection made available to them.
It would be wrong to say that everyone who has
a learning disability will automatically need to
access help. Some may not, and some may not
wish to. Rather than excluding those people by
regulation or legislation, we want to allow them to
give evidence in the same way as others in
society, if that is their decision.
Jackie Baillie: The point at issue is not whether
people use a special measure, but whether they
should automatically be considered for such a
measure because of the nature of their disability.
I am mindful of the convener’s injunction to us to
be brief, so I will move on. How is the court
expected to apply and assess the fear or distress
test, which has given rise to some comment?
Hugh Henry: We do not want a test that is so
wide that it becomes meaningless. Equally, we do
not want a test that is so tight as to rule out a host
of people. Vulnerability could be based on an
individual’s medical condition at a particular stage
in their life. It could be the result of domestic
circumstances that may even relate to the court
case. It may be related to a phobia—some people
may not be able to cope with being in the
surroundings of a court. Others may feel that they
are not articulate enough to get their message
across. Flexibility is important. That means that
decisions should be made by judges in individual
cases, based on individual circumstances.
I stress that it is not the person’s behaviour that
needs to be assessed, but simply whether the
witness’s evidence may be diminished by fear or
distress. That is probably a greater safeguard. The
witness does not need to demonstrate fear or
distress. The issue is whether the evidence would
be diminished because the witness suffered fear
or distress. It is probably right that that has to be
proved on the balance of probabilities.
Jackie Baillie: I imagine that it would be difficult
to prove that in advance, so you are resting on the
fact that it will be up to individual judges to make a
determination, subject to guidance.
Hugh Henry:
probabilities.

Yes,

on

the

balance

of

Jackie Baillie: Concerns were raised, in
particular by the Scottish Association for Mental
Health and the Law Society of Scotland, about the
nature of the evidence that the court would require
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to assess whether a witness had a mental
disorder, and whether that evidence would be
made public.
Hugh Henry: We are aware of those concerns,
which are legitimate, and we worry about them.
We will give some consideration to that issue and
deliberate on it. If it is necessary for us to produce
further guidance or changes to the bill, we will do
so, because we would not want confidential
information and evidence about a person’s
personal or medical circumstances to be
displayed. That issue is worthy of further
consideration.
Jackie Baillie: That is helpful.
Colin Fox (Lothians) (SSP): I realise that we
have a lot of things to get through, but I want to
press the minister on one thing. The issue is
striking the right balance and I take the minister’s
point about flexibility. The minister said that it is
the responsibility of the party calling the witness to
ensure that its witness gets the special measures.
He also said that there is a duty on the court to
identify the vulnerable witness first.
There is a difference between the automatic
right of the witness to pursue something and the
discretion of the judge or the court to grant it. What
are your concerns about extending the automatic
rights to people between 16 and 18 and to people
in the categories to which Jackie Baillie referred?
Are you afraid that too many cases would come
before the courts, or are you afraid about the cost,
or is it that if the measures are more widespread—
you mentioned that in reply to Jackie Baillie—that
might undermine existing court practices? Do you
understand the question?
Hugh Henry: Yes, I do. Those points are valid.
We are concerned about a combination of those
issues. We are concerned that if we extend the
rights too far and to too many, there will be so
many people in that category that the system will
find it hard to cope. Clearly, there would be
financial considerations, but that is not the only
issue. There are issues to do with the efficiency
and effectiveness of the court system.
In addition—this comes back to a point that I
made earlier—we need to continue to bear in mind
the need to strike the right balance, because it is
not only witnesses who have rights in court; others
have rights as well. We do not want—if the
situation were to be taken to its extreme—the
accused to be the only person who actually ends
up in court. Clearly, that would be absurd.
We recognise that there are some people whose
evidence is as important as anyone else’s and
who, for whatever reason, are unable to give that
evidence, and that they need some support. Let us
recognise that and deal with it but, at the same
time, let us not interfere with the fundamental way
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in which our courts operate. We may need to
consider financial and organisational issues, but it
is important that we do not lose sight of the way
the courts work, or of the fact that there are rights
on all sides in court, not just on one side.
15:00
The Convener: I have a technical question,
which perhaps your advisers can answer.
Because of the discretionary nature of vulnerable
adults’ entitlement to special measures, there is no
provision in the bill for the court ex proprio motu to
intervene if it becomes aware that a vulnerable
adult might be a witness. The court may have a
legitimate concern about that witness’s ability to
give evidence. Is that where the saving provision
under proposed new section 271G would come
in? Would that provision enable a judge to take
action ex proprio motu if he had concerns about
the efficacy of the evidence that the witness was
to give?
Hugh Henry: I will ask the officials to answer
that question in detail, but it is certainly our
intention, as Colin Fox indicated, to put the onus
on parties to cases to identify vulnerable
witnesses. We will then require the court to ask
whether any of the witnesses are vulnerable.
However, you are right that the opportunity exists
to identify vulnerability that has not previously
been picked up, as the court proceedings go
forward.
Lesley Napier: I confirm the minister’s point.
The review provisions in proposed new section
271D will enable the court or the party calling the
witness to review the current arrangements at any
stage if vulnerability comes to the court’s attention.
For example, where a vulnerable witness
application has not been made but it comes to the
court’s attention that a witness could be
considered to be vulnerable, the court will be able
to review provision for that witness under the
section. That can be done at any time before or
even during the trial.
The Convener: I presume that that does not
depend on a previous order’s having been made.
Lesley Napier: That is correct.
The Convener: Can the court at that point step
in as of new and on its own initiative?
Lesley Napier: Yes.
The Convener: That is helpful.
Hugh Henry: It is not inconceivable that, as a
case develops, a witness might develop some
vulnerability that could affect the evidence that is
to be given.
Nicola Sturgeon: Some witnesses have raised
concerns about the stage in proceedings at which
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vulnerable witnesses are identified. You have said
that the bill puts the onus on the party calling the
witness to identify witnesses as being vulnerable,
and that there is a safeguard measure that would
allow the court to intervene. The problem that has
been flagged up, which probably applies
particularly to Crown witnesses, is that procurators
fiscal and courts encounter witnesses late in
proceedings, either close to or—in the court’s
case—at trial. It has been said that there is a need
for much earlier identification of vulnerable
witnesses so that they get support throughout the
experience. How will you ensure that witnesses
are identified as early as possible in proceedings?
Is there any need to place an obligation on any
other agency in the bill? For example, if the police
perceive weakness or vulnerability when they
interview a witness, they could be obliged to notify
the fiscal of that.
Hugh Henry: At the very least, we would expect
two weeks’ notice, but we would prefer much
longer notice than that. That would allow not only
for identification, but for the witness to be briefed
on how the proceedings will develop and on what
support is available to them, and for discussion
with those concerned about whether there is a
need to access any special support or assistance.
If measures that allow early identification and early
exchange of information can be taken in dealing
with the various agencies, we would consider such
measures. The more the parties to the case know,
and the earlier they know it, the better. We will
look at that matter again, but it is certainly our view
that identification of vulnerable witnesses should
be made at least two weeks before the court case,
and preferably much earlier.
Nicola Sturgeon: I am sure that there are
changes that would be required in the operation of
the Crown Office and Procurator Fiscal Service,
but you know that the fiscal who conducts the trial
will probably meet the witnesses for the first time
on the day of the trial. It might be precognition
agents who meet the witnesses before that. How
will you ensure that vulnerable witnesses are
identified early enough in the process for the
provisions of the bill to work properly?
Hugh Henry: We are aware of certain difficulties
in the Crown Office and the Scottish Court Service
and we will have further discussions with those
bodies. They are very keen to ensure that as
much as possible is done at the earliest stages;
however, Nicola Sturgeon has identified a
legitimate area for concern. That is something that
we will continue to discuss both with the Crown
Office and with the Scottish Court Service.
Nicola Sturgeon: It has been put to us that it
might be a good idea to allow witnesses who think
that they are vulnerable to refer themselves as
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vulnerable witnesses. Is that something to which
you would give consideration?
Hugh Henry: That is a difficult question. We are
aware of the debate that has taken place; a
number of good points have been raised. At this
stage, I would not automatically say yes or no to
that question because we need to reflect on the
debate. I can envisage certain circumstances in
which one could argue easily that it would not be
appropriate for witnesses to refer themselves as
being vulnerable, but some cases have also been
identified in which it might be helpful. At some
point, we will need to strike a balance, but the
discussions so far have been helpful in drawing
out the arguments. We will go back and look at
those arguments again and, if necessary, come
back with proposals for change.
Maureen Macmillan: I would like to raise the
question of civil proceedings in which a
matrimonial interdict or an interdict under the
Protection from Abuse (Scotland) Act 2001 is
sought. Although there might not be any question
of vulnerability, if an interim interdict is contested,
a woman who has been subjected to domestic
violence might have to appear in court and be
confronted by the person for whom she is seeking
the interdict. Such matters are handled according
to a very tight time scale, so that people do not
have to wait for weeks and weeks to have an
interdict confirmed. Could people who were
seeking interdicts because of domestic violence
be considered automatically for classification as
vulnerable witnesses, or will agents automatically
make those applications?
Hugh Henry: I do not know how agents or
others will proceed in the future, but such
classification
would
not
be
automatic.
Classification would come down to the same list of
conditions or checks that I mentioned earlier—the
responsibility on the party and the responsibility on
the court—with no automatic inclusion. We believe
that the definitions are wide enough and we hope
that the understanding is clear enough to ensure
that it would be taken for granted that a woman in
such circumstances would expect to be treated in
the way that has been suggested.
Barbara Brown: I assume that Maureen
Macmillan was talking about proceedings in the
sheriff courts.
Maureen Macmillan: Yes, I was.
Barbara Brown: As you will see from the bill,
we have left to be made in rules many of the
details of how the provisions will work in the sheriff
courts. That is because there is a body called the
Sheriff Court Rules Council which has
responsibility for making rules for the sheriff
courts. There is a similar body for the Court of
Session.
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The Sheriff Court Rules Council will have to look
at the provisions and consider how the rules can
be made to take account of all situations that
might arise. If the committee is expressing that
concern, I am sure that we can take that back to
the council so that it is aware of that when it
considers the appropriate rules for civil
proceedings.
The sheriff court is generally able to adapt its
proceedings. Civil courts have the power to be
quite flexible in adapting their proceedings to meet
a range of circumstances. If something has to be
done as an emergency, it should be possible for
the court to hold a hearing at short notice and to
make the appropriate arrangements. I think that
there is sufficient flexibility in the sheriff court rules
at the moment, but we can certainly bring the
issue to the attention of the rules council, which
can consider the issue when it examines the bill in
more detail.
Maureen Macmillan: I would appreciate that.
Jackie Baillie: Are you saying that the Sheriff
Court Rules Council could create an automatic
category? Have I picked that up correctly?
Barbara Brown: No. It would be a procedural
change. The rules council creates procedural rules
that support the basic policy and intention of
legislation. The rules cannot change the legislative
framework, so they would not create automatic
entitlement. However, they could put in place
accelerated
procedures
for
dealing
with
applications where that was necessary.
The Convener: Before we leave that subject, I
seek clarification. Am I correct in understanding
that proposed new section 271C(2), which deals
with vulnerable witness applications, would not
require the application to include information about
why the party citing the witness thinks that the
person is a vulnerable witness?
Barbara Brown: Again, that will be determined
by the rules that will be made to support the
applications. We would expect that an application
would contain sufficient information for the court to
make a decision on it. Our intention is that the
applications should be dealt with in chambers.
The Convener: I am surprised about that
because section 271C(3) goes on to say what the
vulnerable witness application ought to contain. It
seems strange that the application need not
mention the most important thing, which is the
reason why the individual should be deemed to be
vulnerable. It seems to me that the court could be
denied information at what might be a critical
stage. Should not that be in the bill?
Barbara Brown: I thought that it was implied
that the information would be in the application.
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Hugh Henry: We will certainly consider that
issue, convener. I am not convinced that it is
absolutely necessary, but we will go back and look
at the issue again to see whether anything further
is required.
Colin Fox: We have received many written
submissions that have welcomed the idea of
establishing a child witness support service, which
was recommended by the Lord Advocate’s group.
What consultations have you had on that? Has
there been any feedback? How does the child
witness support service relate to last week’s
announcement about the establishment of
vulnerable witness officers?
Hugh Henry: The reference to vulnerable
witness officers in last week’s announcement was
part of a commitment to set up a new unit within
the Scottish Executive that will bring together all
the strands in the Justice Department into a
dedicated co-ordinated team. From 2004-05, we
will invest an extra £1 million in that service. A
number of practical measures will flow from that.
In essence, we want to ensure that the child’s
needs are taken into account and that the right
arrangements are made. People will act as
champions of good practice across the system.
There is still work on child witnesses that is not
complete. However, last week’s announcement
was an important commitment to take that work
forward and it cannot be seen in isolation from
what we are discussing today. We are putting in
resources to back up that commitment. Bit by bit,
we are creating a framework that will protect
children who are subject to the courts system in
whatever capacity, and which will allow them to
give the best possible evidence.
Colin Fox: Will the child witness support service
be part of the new unit?
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concern that there is no right of appeal if an
application for special measures is rejected or not
granted in the terms requested by the applicant.
Would you be willing to look into that?
Hugh Henry: There is a dilemma. We are
proposing something for the best of reasons, in
order to ensure that justice is afforded to everyone
in a court case. As I have said, we accept that
some people need extra support. We have to
balance that against the rights of the accused. We
do not want to destroy the system of justice.
However, how do we cope with persistent
complaints that trials take too long, that they are
adjourned or are put off, and that witnesses come
to court only to be sent away? What happens if the
system allows either party the right of appeal—
whether it is the right of appeal for someone who
has been denied special measures, or the right of
appeal for someone who does not think that the
other party should be in the special measures
category? Should we introduce another element of
delay that would allow appeal after appeal? Not
only would that add to the burden on the courts
and to the costs, but it would add to the pressures,
fears and anxieties of witnesses. I do not know
how we can easily resolve that. Our proposal is
probably right in the circumstances. I wish that I
could say that there would never be a problem and
that no one would ever be treated unfairly, but I
could not give that guarantee. However, I would
be worried about introducing a set-up that led to a
continuous process of appeals that would add to
everyone’s burdens.
Karen Whitefield: Last week, the Faculty of
Advocates argued quite strongly that there should
be hearings for applications to do with special
measures. Would allowing such hearings, at which
all parties could argue their cases, address the
problem of appeals?

Hugh Henry: Whatever comes from the Lord
Advocate’s deliberations will be considered
closely. In the Scottish Executive Justice
Department—separate from the work of the Lord
Advocate—we are pulling together everyone who
deals with vulnerable and child witnesses.
Progress has been made on the range of
recommendations from the Lord Advocate’s
working group on child support. That is part of our
continuing work as we slowly but surely make
progress to ensure that we support those who are
most vulnerable in the courts.

Hugh Henry: If the court is not satisfied with an
application, there could be a hearing—that is
provided for. I suppose that that is slightly different
from an appeal.

15:15
Karen Whitefield (Airdrie and Shotts) (Lab): I
want to ask about applications for special
measures. We have already touched on the fact
that the court can intervene, if it thinks it
appropriate, in the operation of special measures.
However, some witnesses have expressed the

Hugh Henry: We have to try to strike a balance.
As I said, if a judge were in any doubt about a
notice or application, a hearing would be held at
which the other party had a right to be heard. We
would be concerned about an automatic right to
object, because it could be abused and could
create delays and uncertainty. We want to try to

Karen Whitefield: The Faculty of Advocates
argued very strongly that hearings should not take
place only when a court was dissatisfied. The
faculty believed that the Crown would be seriously
disadvantaged on occasions when it did not have
the opportunity to have a hearing. The faculty also
believed that defence agents could have legitimate
concerns and that questions could arise over
whether a trial was safe.
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change the culture in our courts and to make
people more confident about appearing in courts.
We would have reservations about introducing
further impediments to a speedy solution. It is also
right to say that evidence would be questioned
and that special measures would not be
prejudicial. I wish that I could give you an easy
answer, but there is not one.

Hugh Henry: We are talking about defining
someone’s vulnerability, which relates to the
impact that fear or distress might have on the
quality of the evidence that is given. We are not
attempting to eliminate the need to give evidence
or the opportunity to question and challenge
evidence. Denial of that opportunity would have
significant legal implications.

Karen Whitefield: Last week, the Scottish
Human Rights Centre’s representative told us that
she could not imagine a circumstance in which
special measures would be revoked. Do you agree
that that is likely, or can you imagine such
circumstances? If so, what would they be?

Maureen Macmillan: The inclusion of the “fear
or distress” element in the bill addresses the
question of the impact of giving evidence.

Hugh Henry: My officials and I discussed that
before the meeting. It is difficult to identify such
circumstances. If we engage in speculation, that
will lead us in a direction of its own. I cannot add
anything on that that would be useful to the
committee’s deliberations.
Mike Pringle: The Faculty of Advocates gave
evidence to the committee last week and one of its
concerns was about proposed new section
271H(1)(f) of the Criminal Procedure (Scotland)
Act 1995, which refers to
“such other measures as the Scottish Ministers may, by
order made by statutory instrument, prescribe.”

The Faculty of Advocates said that special
measures were so important that they should not
be left to secondary legislation and that extra
measures should receive as much parliamentary
scrutiny as the bill does. The faculty is concerned
that that provision allows ministers to add
measures that should come to the Parliament for
discussion.
Hugh Henry: Such measures would be
discussed by the Parliament. An order that was
made under that section would require an
affirmative resolution, so the Parliament would
have the opportunity to discuss the matter.
Maureen Macmillan: The Law Society of
Scotland suggested that the bill should emphasise
more the impact of giving evidence on the witness,
and not just the impact on the quality of the
witness’s evidence. Do you see a distinction
between those two matters? What is your view on
the Law Society’s proposal to strengthen the bill’s
provisions on the impact of giving evidence?
Hugh Henry: I do not quite follow you.
Maureen Macmillan: I understand that the fact
that a witness must go to court to give evidence
can have an impact on them—the witness might
not even want to go to court. However, the bill
places more emphasis on the quality of a
witness’s evidence. I do not know whether a
distinction exists; the Law Society made the
distinction.

The Convener: In your introduction, minister,
you mentioned your concern that fairness of trial
should be paramount in proceedings. However,
the Faculty of Advocates expressed significant
concerns about the difficulty of weighing the risk of
prejudice to the fairness of a trial against the risk
of prejudice to the interests of the witness. It
argues that as drafted—in particular with respect
to the insertion of proposed new section
271A(11)(b), which deals with child witnesses, into
the Criminal Procedure (Scotland) Act 1995—the
bill could require the court to proceed with a
potentially unfair trial.
Hugh Henry: It is always the court’s
responsibility to ensure that a trial is fair. In our
view, none of the bill’s special measures is
prejudicial to the interests of the accused. We
believe that they all enable the defence to crossexamine the vulnerable witness adequately.
However, we accept that the significant risk test is
an additional safeguard.
That said, the court would have to weigh up the
risk to fairness of the trial against the risk of any
unfairness to a child’s interests. On the one hand,
people are concerned about potential unfairness
to the accused; however, others have said that we
are not going far enough in that respect. As I said
earlier, we have to strike a balance. It is right that
we place an onus on the court and the judge to
ensure that there is a fair trial and that nothing is
done to prejudice that.
The Convener: Is there a risk that if the bill as
drafted were passed it could interfere with such
judicial discretion?
Hugh Henry: No, we do not believe so.
The Convener: Is not it paradoxical to ask
judges to ensure that the interests of justice are
paramount and then say that they can depart from
that if they think that certain circumstances apply?
That is what the Faculty of Advocates is
concerned about.
Hugh Henry: I do not believe that that is
paradoxical at all. It is still—and has always
been—the court’s responsibility to ensure that
there is a fair trial; the bill will not change that.
Indeed, some have criticised the bill because of
that. A judge who feels that a trial is being
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prejudiced by the way in which evidence is being
given will clearly retain the right to decide how that
evidence is given.

see as the significant differences for witnesses
between giving evidence on commission and
doing so under cross-examination during a trial?

The Convener: Some witnesses have called for
provision to be made that makes it possible for a
supporter to be a witness in the case. Apparently,
the current practice is to take the evidence of a
supporter who is a witness in a case before the
evidence of the witness who requires support. Is
the Executive considering any such change to the
bill?

Hugh Henry: It can be useful for evidence to be
taken from a vulnerable witness on commission.
The accused would not be allowed to be present
when that evidence was given. However, the
lawyers from both sides would be able to listen to,
challenge and debate the evidence, without the
witness’s being confronted by the accused. The
role of the commissioner would be to ensure that
there was fairness and equity and that evidence
was taken in a balanced and objective way. Colin
Fox is right to say that evidence is not often taken
on commission, but in some cases it may have a
contribution to make.

Hugh Henry: That was the point that Nicola
Sturgeon raised. It is clear that there are
arguments on both sides, and we will go back and
examine the matter. I would certainly not want to
indicate our position at this stage. After listening to
some of the arguments that both sides have
made, I can see problems with such proposals,
but I can appreciate some of the reasons why the
arguments have been made. However, as I said,
we will reconsider the matter.
Maureen Macmillan: The problem that I foresee
centres on the question of who will support the
vulnerable witness if all her friends and family are
giving evidence. We have to reach a stage at
which someone must be allowed to sit in court with
a vulnerable witness.
Hugh Henry: That is a fair point.
Nicola Sturgeon: Will you outline the problems
in that respect? After all, someone who has
already given evidence in a trial can then sit in the
public gallery and listen to the rest of it. What is
the problem with having that person sit next to a
person who is giving evidence, if the bill already
seeks to preclude them from prompting or helping
the witness in any way?
Hugh Henry: We want to be absolutely sure
that there is no possibility of influence being
exercised in any way, shape or form. The last
thing that we want is to do something with the best
of intentions but to find that we have left ourselves
open to challenge from another direction. As I
have indicated, opposing arguments have been
put and we will re-examine the matter.
15:30
Colin Fox: I hope that the minister does not get
paranoid about constant references to the Faculty
of Advocates. If it is any consolation,
representatives of the faculty were here longer last
week than you have been.
One of the issues that they raised and on which
we questioned them was that of witnesses’ giving
evidence on commission, away from crossexamination in court. From last week’s evidence, I
know that such experiences are relatively rare; I
am sure that you are aware of that. What do you
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Colin Fox: It may not surprise you to learn that
the Faculty of Advocates was keen for this matter
to be left to the discretion of the judge and the
court, rather than for evidence taking on
commission to be introduced as a right through
legislation. [Interruption.] I was just having a go at
the Faculty of Advocates—there was no need for
the minister to take advice on the issue. If
evidence is taken on commission in a separate
part of the trial, is there not a danger that the trial
as a whole and justice will be delayed so that the
defence may be properly prepared, see
statements in advance and develop its line of
inquiry?
Hugh Henry: I will ask Barbara Brown to
address that point in a minute. Evidence on
commission does not often take place, although
there may be good reasons for such evidence to
be taken. Although in another context I highlighted
worries about delays caused by frivolous appeals,
in this context it is useful for evidence to be
presented properly and challenged. Evidence
taken on commission could expedite the court
case, without the accused’s necessarily being
present. It would enable the testing of evidence,
which the court would find useful.
Barbara Brown: We do not envisage that the
procedure will be used very commonly. An
application for evidence to be taken on
commission is most likely to be made shortly
before a trial, at the point where both parties have
had an opportunity to prepare their cases. There
may need to be a short delay so that
arrangements can be made, but the benefit of
taking evidence on commission is that a witness’s
involvement in a case will have been captured.
Because proceedings are videotaped, the
witness’s evidence, cross-examination and reexamination will have been obtained in a oner.
That evidence will be available for the trial when it
goes ahead.
The advantage of the procedure for the
vulnerable witness is that if the trial is delayed
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later on they should not in ordinary circumstances
need to give evidence again, so they can step
away from the trial. The procedure will be useful in
a limited number of cases, because it will allow
witnesses’ evidence to be captured and ensure
that they do not need to be involved in the trial
thereafter.
Colin Fox: Okay. That brings me to the other
part of the question, which is about the right of the
accused to be present at the trial. The accused is
obviously there when a cross-examination takes
place, including when screens are used. Are there
plans to remove the possibility of the accused
being present when evidence is being taken on
commission? I will put it another way. The bill talks
about the possibility of removing the right of the
accused to be present.
Hugh Henry: No. The bill allows the accused to
watch and listen by some means—for example, by
a live television link—while the witness’s evidence
is taken. I ask Barbara Brown to clarify.
Barbara Brown: The general rule would be that
the accused would not be present at the
commission, but that, as the minister said, he
would be allowed to watch by some means or
other. The general rule that the bill lays down,
which is the current rule for evidence on
commission, is that the accused is not present.
We have left the possibility in the bill that the
accused will be allowed to be present. I can
understand the concern about that, but it is the
exception to the rule, and there would therefore
need to be a good reason for the accused to be
allowed in before that would happen.
Hugh Henry: The judge would probably apply
the same strength of evidence as he would when
considering whether a witness has to appear for
the full court hearing rather than have the special
measures applied to them. The same
circumstances would influence the judge’s
decision whether to allow the accused to be
present.
Colin Fox: Who makes that decision just now?
Does the commissioner or the judge make it?
Barbara Brown: Under the bill as drafted, the
commissioner would make that ruling. We drafted
it that way because we felt that the commissioner
was in the best position to make the judgment,
depending on the circumstances on the day,
because he would presumably have met the
accused and would have a better idea of what
would be appropriate. We are aware that some
people have said that it would be better for the
judge to make that judgment. We can consider
that.
Hugh Henry: I would want to consider that
point. I can see that there are good reasons for
leaving that decision with the commissioner but,
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equally, I do not want to do anything that would
undermine confidence. I also want to avoid any
potential disputes between the commissioner and
the judge. Without prejudice to the conclusion, we
will consider that matter.
The Convener: It was felt that there would be a
risk of inconsistency if the judge has been
determining delicate issues, such as who is a
vulnerable witness, which measures are
appropriate and whether measures should be
revoked or changed, when suddenly those
decisions fly out of his control and are made by an
anonymous commissioner. That is the concern
that was expressed.
Hugh Henry: It is a valid point.
Mike Pringle: From what has been said, I think
that it is agreed that the taking of evidence on
commission is a fairly rare event, and Barbara
Brown said that the accused would be allowed to
be present only in exceptional circumstances.
Therefore, we are talking about an extremely small
number of occasions. Why, then, have that
provision at all?
Hugh Henry: Probably for the same reason that
the bill allows a judge to decide that such is the
risk to a fair trial that he has to change the way in
which evidence is being taken. I suppose that the
provision exists to prevent situations in which
there is an accusation of an unfair trial, leading to
a challenge and appeal. The provision allows the
possibility of the accused being present, but it still
leaves the responsibility with the judicial process.
We will consider that when we come back to the
point that the convener and Colin Fox have raised
about who makes that determination.
The Convener: I am grateful for that. Time is
cracking on. We have about seven other areas to
cover, so I ask members to be mindful of that and
to keep their questioning to about two and a half to
three minutes each. The time will vary depending
on the substance of what is being covered.
When evidence-in-chief is given in the form of a
prior statement, how will it be ensured that the
prior statement, including the questions asked,
has been recorded accurately?
Hugh Henry: Those who obtain the evidence
and information are responsible for ensuring that it
has been recorded accurately. When a statement
gets to court, the onus is on the judge to consider
the information. The Criminal Procedure
(Scotland) Act 1995, which applies to the
provision, sets out the types of statement that can
be admitted and requires such statements to be
authenticated. Any prior statement that is admitted
will be subject to the general rules on admissibility
of evidence. In that respect, the prior statement is
no different from other evidence.
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The Convener: If the evidence is in the form of
a statement, how will the accused challenge its
admissibility? How can the accused test the
veracity and accuracy of the evidence? I am not
sure where the accused is left.
Barbara Brown: The prior statement is the
equivalent of the evidence-in-chief and therefore
the normal cross-examination process applies.
The Convener: So the prior statement does not
exclude the witness from appearing.
Barbara Brown: No. That is true of evidence on
commission, which covers the whole process—the
two procedures often get confused. A prior
statement takes the place of the evidence-in-chief.
Instead of the witness’s being questioned on the
witness stand by the person who is leading
evidence from them, the evidence is led in the
form of a prior statement, which normally involves
a video recording of the statement. The questions
are on the recording, which forms the evidence-inchief. However, the witness is still subject to
normal cross-examination on what was said in the
statement.
The Convener: That cross-examination might or
might not be done using special measures.
Barbara Brown: Yes—that depends on the
circumstances.
Nicola Sturgeon: Section 5 relates to expert
evidence about subsequent behaviour that might
affect a complainer’s credibility or reliability and is
a change from the general rule that juries should
determine reliability or credibility. Given that the
bill departs from that general rule, why does it limit
the departure to cases involving sexual offences
and why does the provision relate only to the
complainer and not to other witnesses?
Hugh Henry: The bill attempts to overturn the
decision made in the Grimmond case, which was
a sexual offences case. We are concerned about
widening the provision further, because we do not
think that it is necessary to do so. The issue is
specific and we feel that it must be addressed.
Lesley Napier: The provision is limited because
the aim is simply to overturn that decision. We do
not want courtrooms to become battlefields for the
experts; we want to limit the use of expert
evidence to where it is needed. In this case, expert
evidence is needed because the subsequent
behaviour of a complainer in a sexual offences
case will not generally be within the knowledge of
the judge or the jury. It is important to note that it
will be possible to introduce such evidence only if
the defence has chosen to lead evidence that
creates a negative inference against the
complainer’s subsequent behaviour. The evidence
will not be introduced as a matter of course; it is
dependent on the evidence that is led by the
defence.
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Nicola Sturgeon: As I have not practised law
for a wee while, will you say briefly what the
Grimmond case was about?
Lesley Napier: As I understand it, the case
involved two young boys who, it was alleged, had
been subjected to child abuse. Their coming
forward and telling the appropriate authorities what
happened to them took place over a period of
time—it was a staged disclosure. I understand
that, during the court case, the defence made a
negative assertion against the fact that they did
not come forward with all the allegations at once,
but that they did so over a period of time. The
defence tried to undermine their credibility by
saying that the fact that they did not make all the
allegations at once showed that they probably
were not telling the truth. It would not be
appropriate to lead expert evidence to show that a
particular complainer is a credible witness. The
expert evidence would be led to show what would
be a normal—or abnormal—way for such victims
to act if they had been subject to that type of
crime.
15:45
Nicola Sturgeon: So the provision is quite
narrow and the complainer would have recourse to
it only if the defence led evidence about
subsequent behaviour.
I would like clarification on one further point,
although I think that I can tell from the way in
which the bill is drafted what your answer will be.
Would it then be open to the defendant to instruct
expert evidence of his or her own to say that the
behaviour of the complainant was not normal—in
essence, to support the adverse inference as well
as to rebut it?
Lesley Napier: We have to accept that that
could be possible.
Nicola Sturgeon: That would be possible?
Lesley Napier: Yes.
Nicola Sturgeon: The bill says that such
evidence
“is admissible for the purpose of rebutting any inference
adverse to”

credibility, but in those circumstances it would be
almost as if the defendant were supporting the
adverse inference. Would that really be possible?
Lesley Napier: It would be for the court to
decide whether to admit such evidence.
Nicola Sturgeon: Section 6 deals with the
prohibition of personal conduct of defence. In
relation to sexual offences, there is already an
automatic prohibition. The prohibition added by the
bill in cases involving other vulnerable witnesses is
discretionary, not automatic. Why is that
prohibition automatic for sexual offences but only
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discretionary in cases where other vulnerable
witnesses are involved?
Barbara Brown: We did not feel that it was
necessary to have a blanket rule for all other types
of cases. Sexual offence cases are very
distressing, and at the time of the Sexual Offences
(Procedure and Evidence) (Scotland) Act 2002 it
was felt appropriate to limit that prohibition to
sexual offences. During the consultation process,
some people expressed the view that there should
be scope for widening that prohibition to some
other cases, but we felt that there was no
necessity to make it a blanket rule and that
discretion was adequate. There has not been a
great number of sexual offence cases in which the
rule has had to be applied by the court, and we
are not aware of it being a significant problem in
other types of case. We therefore felt that
discretion was sufficient to deal with any problem
that might arise.
The Convener: What if the accused simply
refuses to instruct a solicitor?
Barbara Brown: The situation would be exactly
the same as with the 2002 act; the court would
take a view as to whether such behaviour was
appropriate.
Jackie Baillie: The risk of defamation action
has been raised as a possible barrier to vulnerable
witnesses coming forward. What protection is
currently available, and do you think that there is a
need to extend absolute privilege to individuals
who are particularly vulnerable, such as children?
Hugh Henry: Cathy Jamieson recently
answered a parliamentary question from you on
that very matter. We have no plans to change the
law on defamation. There is currently a distinction
between the absolute privilege that is available to
MPs, judges, advocates and witnesses and the
qualified privilege that somebody making a
complaint would be entitled to. This bill would not
be the vehicle for changing the law on defamation
and we have no other bills in the pipeline that
would be suitable vehicles for such change. As
things stand, it is not our intention to alter the law
on defamation; doing that would have significant
implications. We understand that it is a matter of
balance, but as things stand at the moment the
Executive has no intention of introducing any
changes.
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ensure that they avail themselves of training. We
have already had a positive response from the
Crown Office and the Faculty of Advocates. I know
that Sheriff Morrison, who is the director of the
Judicial Studies Committee, has announced that
that committee is developing training on dealing
with child witnesses and vulnerable witnesses.
That guidance will be used for the questioning of
children in court.
At the moment, all the relevant organisations
and agencies build training into their activities as a
matter of course, so we do not believe that a
statutory requirement is necessary. We want to
build on, develop and share good practice. We
believe that the best way forward is probably to
use co-operation rather than to make training a
statutory requirement.
Maureen Macmillan: Will that be sufficient to
get the kind of culture change that we positively
need in order to deliver?
Hugh Henry: In and of itself, no. However, a
change in the legislation in and of itself would not
necessarily change the culture either. There is a
much bigger job to be done. Training, changing
legislation, providing more resources and
examining current practice are all part of trying to
shift the practice.
The legislation that we are introducing is about
encouraging a change in culture, but culture
change is also about considering who we employ
in the various agencies and organisations and
ensuring that there is equality of opportunity for
everyone who wants to engage in those
professions. We need to ensure that no one is
disadvantaged from working in those settings and,
equally, that no one is disadvantaged when they
come to give evidence in court. The issue of
culture change goes much wider than simply
introducing legislation and training, although those
are often needed to shift the culture.
Maureen Macmillan: Perhaps there is a core
problem that has to be addressed. I presume that
the minister will monitor that as the bill is
implemented.

Maureen Macmillan: One of the main concerns
is whether good practice will be consistent across
Scotland. The extent to which that is the case will
prove whether the legislation is successful. What
are the Executive’s plans for training and guidance
to support the implementation of the bill? Who will
be required to undertake training? Will it be
mandatory?

Karen Whitefield: I want to move on to consider
resources and implementation. The bill will be
effective only if courts provide the facilities to allow
the implementation of special measures. The
Executive has indicated that it intends phasing in
the implementation of the bill’s provisions. What is
the time scale for that phased implementation?
How will you ensure an even and fair spread of
facilities across courts in Scotland to minimise the
need for people to travel to courts? How will you
ensure that everybody has an opportunity to take
advantage of the facilities?

Hugh Henry: Clearly, guidance and training will
be critical. We will expect all the key parties to

Hugh Henry: For the first phase of the
implementation, we are aiming for April 2005. We
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have structured the implementation in such a way
as to ensure that resources will be available for an
even and sustainable introduction of the
measures. After the first year or two of
implementation, bids will need to be built into the
next spending round to ensure that there are
adequate resources in future. We are confident
that that will be the case.
On evenness and fairness, perhaps the biggest
concern is with some of the remoter and smaller
courts. I accept that those will have issues about
the suitability of premises and the availability of
equipment. We will need to consider what can be
justified in courts that deal with only a relatively
small number of cases.
We will have to consider other ways of
supporting those facilities—for example, with
mobile closed-circuit television units. We will have
to consider how we can use new technology and
whatever other resources are available. The issue
is sensitive. We do not want to create a situation
where a vulnerable witness in Edinburgh or
Glasgow would have support, but a vulnerable
witness in Dingwall or Fort William would have a
problem. We are aware that that could happen
and the Scottish Court Service is already
considering the issue.
Karen Whitefield: How will the Executive
monitor the phased implementation of the
proposals to ensure that problems do not arise in
specific areas?
Hugh Henry: We will consider the evidence that
comes back to us on the number of cases that
have been dealt with in this way. We will pay close
attention to any areas of contention. We will not
simply ask about the numbers; we will continually
ask whether challenges have been made or
concerns raised. It would not be in anyone’s
interests to leave problems to build up, so we will
regularly monitor implementation.
Karen Whitefield: My final question is about
evidence that was given by the Scottish Legal Aid
Board to the Finance Committee, during that
committee’s deliberations on this bill. SLAB raised
concerns about the possible financial implications
of the use of the bill’s provisions by defence
witnesses. SLAB felt that the financial
memorandum to the bill was unclear about
whether such costs had been considered. SLAB
also expressed concerns that the financial
memorandum contained no estimated costings on
the legal aid fund. Was that an oversight on the
part of the Executive, or have the estimates
actually been included in consideration of the
financial implications of the bill?
Hugh Henry: We believe that we have
calculated properly and that there is no significant
cause for concern. We note the Finance
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Committee’s useful recommendation about
continued dialogue between the Scottish
Executive and the Scottish Legal Aid Board. The
recommendation is about ensuring a balance
between modernising practice and maintaining
appropriate remuneration. We will continue that
dialogue because significant differences of opinion
arise—over how legal aid should be paid out; over
who qualifies for it and in what circumstances;
over what the level should be, and so on. In recent
years, considerable changes have been made to
much of the legal aid system. That refinement and
improvement will, I think, continue. The Finance
Committee’s recommendation is useful and we will
also bear in mind the points that Karen Whitefield
has raised. We will ensure that there is dialogue.
The Convener: I call Mike Pringle for a verbal
four-minute mile.
Mike Pringle: We have already dealt with one of
my points on subordinate legislation. The
Subordinate
Legislation
Committee
was
concerned that the powers that allow phased
implementation should be subject to parliamentary
scrutiny rather than relying on a commencement
order. Will you comment briefly on that?
Hugh Henry: We do not believe that there is
any great problem. We believe that adequate
powers of scrutiny are available and that
confirmation will take place through the proper
procedures in this Parliament. I do not expect any
problems.
Mike Pringle: My other question relates to the
district courts. Various points have been made
about the district courts and there was
considerable debate in the Subordinate Legislation
Committee.
At the moment, it is rare that a vulnerable
witness comes to the district court. The Faculty of
Advocates—I am sorry for referring to it again—
suggested in its evidence last week that if there
were any suggestion that a vulnerable witness
would be called in a case, that case should go
automatically to the sheriff court or a higher court
as a summary case, and should not be tried in the
district court. In light of that, is proposed new
section 271N needed? What is your view?
Hugh Henry: There are a couple of issues. As
you indicated, it is unusual for children to appear
in district courts, and it would be unusual for the
type of serious case where there is vulnerability to
appear in district courts. At the moment, it is
Crown Office policy not to call child witnesses in
district courts, although it is possible for the
defence to call a vulnerable witness. This
afternoon, we have been discussing serious cases
that normally would be dealt with in higher courts.
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On the wider question of proposed new section
271N, the McInnes review on summary justice is
on-going. We prefer to wait until that review is
complete before deciding whether any provisions
in the bill will apply to district courts. The best way
forward is to have a power in the bill to allow the
bill’s provisions to be extended if appropriate and if
required, rather than make something mandatory.
Let us wait and see what the McInnes review
comes up with.
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break for 10 minutes and reconvene at quarter
past 4.
16:04
Meeting suspended.

The
Convener:
Finally,
minister,
on
terminology, proposed new section 271(2)
contains a whole list of factors that the court
should take into account, some of which may not
have a legal definition. Do you wish to comment
on the use of such factors? Would you be open to
suggestions for more appropriate terminology?
Hugh Henry: To which section did you refer?
The Convener: Proposed new section 271(2),
which contains a list of circumstances that the
court should take into account in determining
whether a person is a vulnerable witness. If terms
do not have a legal definition, it may leave the
courts in doubt as to where they should focus their
attention when assessing the vulnerability of
witnesses.
Hugh Henry: That is a cracker to keep for the
end, Annabel. I do not see where the problem
would be. With proposed new section 271(2) we
are saying that the court shall take into account a
number of things. It is sufficiently descriptive and
prescriptive to ensure that the widest possible
range of issues is considered. Your argument is
about whether some of those descriptions have
legal definitions. Is that correct?
The Convener: A number of the phrases do not
have legal definitions. Are you just leaving it to the
court to make its own assessment?
Hugh Henry: Absolutely. It would be a matter
for the court to interpret them in those
circumstances.
The Convener: On behalf of the committee, I
thank you and your advisers, minister. I apologise
to your advisers, whom I did not introduce to the
committee, but I will do so belatedly. They are
Barbara Brown and Lesley Napier. I thank you for
being here this afternoon. We all agree that your
presence has been extremely helpful in enabling
us to address some of the issues that have arisen
in the course of taking evidence. We are grateful
to you for your extensive presence with us this
afternoon.
I will declare a break of 10 minutes, because we
have some outstanding work beyond this item,
and it is best for committee members to have a
degree of comfort before we proceed to it. We will
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ANNEX E – OTHER EVIDENCE
Analysis of Consultation Questionnaires
Interviews with Vulnerable Witnesses
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ANALYSIS OF QUESTIONNAIRES
As part of its stage 1 consideration of the Vulnerable Witnesses (Scotland) Bill the Committee was
keen to take into account the views and experiences of vulnerable witnesses themselves. In order
to facilitate this, a questionnaire was developed and circulated to a range of organisations who had
direct contact with vulnerable witnesses. The questionnaires were then completed and returned by
vulnerable witnesses on an anonymous basis.
While this exercise is not intended to be in any way scientific it does attempt to articulate the
experiences and concerns of those vulnerable witnesses who took the time to make their views
known to the Committee. Copies of the completed questionnaires are available to Members of the
Justice 2 Committee should they wish to see them.
The Committee received 14 completed questionnaires from a range of individuals who had either
given evidence as a vulnerable witness themselves, were the friend or family of a vulnerable
witness or were a case worker for a vulnerable witness giving evidence in court. The experiences
of those who completed the questionnaires varied but included—
•
•
•
•
•
•

a personal account of giving evidence following an assault motivated by homophobia;
three personal accounts from women who had been raped (one of whom was a prostitute);
a personal account from a woman who was witness in the trial of her husband who had been
charged with attempting to murder her;
a mother’s account of her young daughter’s experience of giving evidence in an indecency
case; and
a mother’s account of a residency hearing for her children with an abusive partner
the experiences of a family whose daughter was murdered.

In addition, a number of questionnaires were completed by case workers who had experience of
working with vulnerable women who gave evidence in domestic abuse cases (assault, rape and
harassment).
A range of concerns were expressed but a number of common themes emerged. These included
the following:
Deferment of cases
A significant number of vulnerable witnesses had to attend court on more than one occasion before
their case was eventually heard. This had serious health implications in the days and weeks
leading up to the trial with already vulnerable witnesses suffering from symptoms such as lack of
sleep, panic attacks, anxiety, flashbacks, depression and self-harm. Case deferment also made it
even more difficult for vulnerable witness to organise support on the day of the trial.
I had to go to court at least 6 times before my case was heard, during that time my health
was affected.
‘A’ suffered for weeks leading up to the 2 hearing dates – not sleeping, panic attacks and
anxiety.
Public disclosure of personal details
General concern was expressed about details of a personal or intimate nature being disclosed
publicly in court. Specifically, concern was expressed that in reporting a case, personal details
such as the address of a vulnerable witness may be reproduced in the media if disclosed in court.
In the case of domestic abuse, some vulnerable witness were concerned that their address would
be disclosed to an abusive ex-partner. In the case of the homophobic assault, the witness was
concerned that disclosure of his address might lead to further homophobic discrimination in the
community. In another case, disclosure of personal details relating to the mental heath of a
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vulnerable witness (the women in question suffered from post-natal depression) were disclosed by
the defence solicitor.
Unsympathetic court proceedings
Some vulnerable witnesses likened giving evidence to reliving the trauma of the original event. For
some the experience of giving evidence was so distressing that in the future they would be
extremely reluctant to take part in court proceedings of any kind.
‘A’s experience has left her aggrieved and bitter. It was so traumatic she says she wishes
she hadn’t bothered – she never wants to be a witness in any trial again.
A lack of familiarity with court layout, practitioners and procedures was also seen by many as a
problem. The court was considered to be too formal and court staff were found to be
unsympathetic to the need for basic special measures such as the provision of a waiting room
where the vulnerable witness felt safe. Indeed, for some vulnerable witnesses the court building is
itself an intimidating and distressing environment (particularly if it has been the scene of previous
bad experience).
It was pointed out that the victims family have no representative in court, no access to a lawyer and
are often left unaware of what is going on and how they can contribute to proceedings. In one
case, a father whose daughter had been murdered was required to wait in the witness room for
“half the trial” without ever actually being called to give evidence. A number of witnesses raised
similar concerns, complaining that they were not given the opportunity to have their say – “their day
in court”.
Role of the Sheriff/Judge
The suggestion was made in one questionnaire that the Sheriff/Judge should have a role to play in
reassuring vulnerable witnesses before they begin to give evidence by stating that the procedures
are about trying to establish the truth and acknowledging that giving evidence in court can be a
difficult and trying experience. In one case where the judge offered the vulnerable witness a break
from giving evidence, this was found to be helpful.
Role of the PF
A number of vulnerable witnesses were surprised that they were not precognosed nor even met the
Procurator Fiscal or prosecuting advocate prior to their case being heard. For most that
commented on this aspect of proceedings, the first meeting they had with the PF or prosecuting
advocate was when they gave evidence in court. For those vulnerable witnesses who were
assisted by a sympathetic PF, this was found to be helpful.
The woman was surprised that she had never been contacted by the PF beforehand. She had
never met him, until she was questioned by him in court.
Presence of the accused
A number of witnesses experienced extreme alarm and extreme distress merely being in the same
room as the accused, often in close proximity and in physically intimidating circumstances. In
particular, being stared at by the accused was found by nearly all those who had suffered domestic
abuse to be deeply intimidating to the extent that it had a detrimental impact on the quality of their
evidence. Clearly, this was particular distressing in the case of domestic abuse, harassment and
rape.
The whole time I was giving evidence he stared at me. It may seem
but I was, and still am, very afraid of this man.

trivial to others

I felt scared knowing he was there, all the information I had in my head disappeared due to
being so frightened of him.
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Facilities for witnesses while waiting for their case to be called were also considered inadequate
leaving witnesses feeling unsafe in the court environment and unsafe when they left the court once
proceedings had finished.
While the accused was not required to take the stand, the vulnerable witness was, creating an
impression that it was the victim/witness on trial and not the accused.
I felt as though I was on trial for leaving an abusive marriage.
Being “harassed” by the defence
Concern was expressed about the general manner of defence agents which was seen as
accusatory, repetitive and implying that the witness was lying. Witnesses were concerned that they
were not given adequate time and encouragement to provide proper considered responses.
I was cross examined by my husbands solicitor for two days.
Awareness of diversity and equality issues
It was suggested in one questionnaire that staff associated with the judicial system did not have a
particularly good grasp of diversity and equality issues and were not therefore able to understand
and deal with the specific concerns of vulnerable witnesses.
Unsympathetic handling of complaints
A number of vulnerable witnesses indicated that their experience of giving evidence was so
distressing and handled so badly that formal complaints were made to the Procurator Fiscal
Service. Responses to complaints were often felt to have been inadequate and unsympathetic.
What can be done to improve the process
Although one witness indicated that prior support from the Procurator Fiscal office had been of
benefit, most of the vulnerable witnesses who completed the questionnaire do not appear to have
been offered anything in the way of support. Where support was available, it tended to come from
external agencies such as from Outright Scotland, Women’s Aid, Victim Support or from friends,
family or teachers. For those vulnerable witnesses who were able to visit the court before the
hearing and meet with the Procurator Fiscal, this was found to be of great help. Any information
provided by the Procurator Fiscal on court procedures was also beneficial and those that had been
provided with support by court officials found it to be “very helpful”.
Where vulnerable witnesses had the benefit of a “supporter” this was found to be of huge benefit.
Indeed, a number of vulnerable witnesses commented that were it not for the support of a case
worker, they would not have been able to go through with the trial process.
It was suggested that providing the victims of crime with the same legal rights and same access to
legal advice as the accused, as well as access to all the relevant information and evidence, would
provide some reassurance to victims and their families.
It is clear from the number of questionnaires which mentioned this issue that for vulnerable women
the presence of the accused can be particularly distressing. The provision of screens preventing
such close physical contact would have reduced the anxieties experienced by vulnerable
witnesses. It was felt that protection from the accused should not just be in place during evidence
giving, but throughout the trial process and following the conclusion of the trial.
Special Measures
The following charts give the reaction of vulnerable witnesses to some of the measures set out in
the Vulnerable Witnesses (Scotland) Bill when asked whether each measure would help a lot, a
little or not at all.
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Providing evidence by Live Television link (CCTV)

0%
15%
a lot
85%

a little
not at all

Providing evidence by video on Commission

0%
23%
a lot
77%

a little
not at all

Use of screens in the court

0%
23%
a lot
77%

a little
not at all


226

Justice 2 Committee, 4th Report 2003 – Annex E

Providing a “supporter” to accompany the witness in the court

a lot

100%

a little
not at all

Use of a previous statement

15%

8%
77%

a lot
a little
not at all

Provision of evidence of previous identification in place of a
“dock identification”

7%
21%
a lot
a little
not at all
72%
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The greater use of expert evidence when relevant to the case

0%
36%
64%

a lot
a little
not at all

Preventing an accused conducting his or her defence
personally where vulnerable witnesses are present

0%

14%
a lot
86%

a little
not at all

Abolition of the test of competence used to establish whether a
child understands the difference between “truth” and “lies”

0%

9%
a lot
a little
not at all
91%
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INTERVIEWS WITH VULNERABLE WITNESSES
This note outlines the main points raised in interviews with three vulnerable witnesses, or their
representatives, which were conducted by Jackie Baillie MSP as reporter to the Committee. Also
included is a note of an interview with a young vulnerable witness conducted by their support
worker.
All four witnesses have been, or are speaking on behalf of someone who has been, victims of
sexual abuse. The interviews were confidential and these notes only reflect the experiences of
each of the witnesses. No reference is made to details of the witnesses or the cases or any other
information which would make them identifiable.
Witness 1 - Young person
The first person to be interviewed was a 15 year old who had recently given evidence in the trial
which was now concluded.
The evidence was given by live television link to the courtroom. The young person was cross
examined by the prosecution and defence counsel in a room separate from the courtroom with a
member of staff of the court present. The young person could see the accused’s face throughout
the evidence session by television link and quite often found his expressions off-putting. The crossexamination by defence counsel was also vigorous which was upsetting for the young person.
In advance of the hearing a member of staff from the court showed the young person the room
where the evidence would be taken. There was no explanation in the run up to the case of what to
expect from cross-examination. The accused also changed his plea a number of times which was
distressing for the young person.
After the trial the police officer in charge kept the mother of the young person informed of progress
and the final outcome of the trial.
The young person received support mainly from family and friends. A social worker was also
assigned.
Witness 2 – Carer of a young person
The second person to be interviewed was the carer of a 12 year old who was due to give evidence
in the trial in due course. The trial had already been delayed three times.
When the case was reported a social worker was assigned who was present when a statement
was made to the police. The social worker referred the young person to CHILDREN 1ST who has
provided advice and support throughout this case. No support or explanation of what to expect
during the trial has been offered by any of the justice agencies.
The young person was precognosced by the defence agent in the young person’s home with the
carer present throughout. This put the young person at their ease and reduced any feeling of
intimidation. In contrast the precognition by the Crown took place in the fiscal’s office by an
unskilled member of staff. The interview was in the form of a cross-examination which distressed
the young person.
The young person has been identified as having learning difficulties. At the carer’s request they
have been offered special measures such as giving evidence on commission or through a live
television link. This would require assessment by a psychologist and would delay the trial and so
the young person has opted to give evidence in court without the use of such special measures.
However, the carer will be present to provide support for the young person throughout the crossexamination and screens may be used. The carer anticipates that the main difficulties for the young
person in court will be seeing the accused and other members of his family again and also coping
with the cross-examination.
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The carer and the young person were not informed when the first trial date was cancelled though
they were informed of subsequent postponements.
The carer suggested that training be made available for precognition officers dealing with
vulnerable witnesses and that it would also be helpful if the precognition could take place in the
home of the vulnerable witness.
Witness 3 – young person
The third witness was a young person of 16 who is due to give evidence in due course. The trial
has been postponed on three occasions.
The young person has been kept up to date on progress being made on the trial date indirectly
through family members. There has been little advice and support given from justice agencies and
ST
the main source of information and support has been through CHILDREN 1 . This has included
role playing on cross-examination.
The young person was precognosced by the Crown in a room in the fiscal’s office which was set up
for this purpose. It was decorated in such a way to put the witness at their ease. There has been no
contact to date with the defence counsel.
As the young person was 15 when the case began they had been offered the use of screens in
court. However, this measure is no longer available to them as they have now reached the age of
16.
The trial dates have been postponed three times and on each occasion it has occurred the day
before the trial was due to take place. The postponement of the case has also had impact on the
family of the young person.
Witness 4 – young person
This interview took place between a 15 year old and their project worker. No Committee members
or staff were present during the interview.
The young person was 14 when the trial took place. They found the experience in court difficult.
The counsel for the defence took a very aggressive line of defence and was very vigorous in his
cross-examination. The young person had the benefits of screens in the courtroom while giving
evidence but found that the accused could still be heard which was off-putting. They received no
warning about the cross-examination process and no supporter was allowed in the courtroom with
them, though one of the procurators fiscal sat with them while they gave evidence. The accused
also intimidated the young person outside the courtroom during adjournments.
The fiscal service provided some support in advance of the trial, which included showing the young
ST
person the court room, but most support was provided by CHILDREN 1 .
The case was ultimately discharged because of the lack of corroboration.
The young person felt that giving evidence by live television link or by video would help other
vulnerable witnesses in the same situation. The screens only offered limited support.
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ANNEX F – OTHER WRITTEN EVIDENCE
SUBMISSION FROM ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND
I refer to your letter dated 1 July 2003 regarding the above, which has been considered by
members of the General Policing Standing Committee, and can now offer the following by way of
comment.
Members expressed views in respect of the following sections of the documentation which are
included for your consideration.
Section 271
Within this section it is suggested that subsection (1)(b)(ii) be amended to include:
‘fear or distress in connection with the giving of evidence at the trial, or where there is
reason for the witness’ identity to be protected’
and subsection 2(f) to read:
‘any behaviour, or suggested behaviour towards the person on the part of
(i)
the accused
(ii)
members of the family, or associates of the accused
(iii)
any other person who is likely to be an accused, or a witness in the proceedings’
Section 271 B
Subsection (3) creates the general rule and sets out two exceptions. The first exception is for
cases where a child witness chooses to give evidence in court, and it is considered appropriate by
the court for the child to do so. The second is where taking the child’s evidence outwith the court
would give rise to a significant risk of prejudice to the trial, and that risk significantly outweighs any
risk of prejudice to the interests of the child. Albeit a court visit gives an impression of the
surroundings, the tone and mood during a live court case can be displeasing or distressing for
victims or witnesses of whatever age. It could therefore be argued that most children under 12
would not have sufficient experience or realisation to make an informed decision. Consequently,
members suggest that this part of the subsection be removed, or amended, to record that the court
must be satisfied that the child has the capacity, and is sufficiently mature to make such a decision.
With regard to Child Witnesses, one observation of the current system is that there has been a long
standing provision for children to give evidence on commission. This has seldom, if ever, been
utilised and it is suspected this has been as a result of a reluctance of the legal establishment to
consider the needs of the child. Any new legislation should therefore be accompanied by a strong
policy context, which will ensure compliance with the best interest of the vulnerable witness. There
should also be an obligation on courts to directly justify why special provisions were not utilised.
Section 271 C Vulnerable Witnesses other than Child Witnesses
Subsection 7 outlines the considerations to be taken by a court in deciding whether to make an
order granting the use of a special measure for the witness. One of the factors listed is the
possible effect on the witness. Members felt that it may be worthwhile altering the wording to read
‘the possible effect on the witness or interests of justice, if required to give evidence
without the benefit of any special measure, and’. It was also noted that the Bill makes no
mention of Appropriate Adult Schemes. Appropriate Adults are seldom utilised during a trial to help
facilitate the communication between the court and vulnerable witnesses. This can cause
confusion and uncertainty, and more importantly leave a witness, who has been supported through
the police procedures, without any support at a time when they are most vulnerable due to the
adversarial conduct of the trial. It must be emphasised that the role of the Appropriate Adult differs
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from the role of a Supporter listed under Section 272, and it may be that Appropriate Adults should
be specifically included in the proposals contained in the Bill.
Section 271 I
This section enables a court to appoint a Commissioner to take the evidence of a vulnerable
witness in advance of the trial. Subsection (3)(a) outlines that, with the leave of the Commissioner,
the accused can be present in the room where such proceedings are taking place. Members
consider that this undermines the principle of the Bill and ongoing commitment to improve the
treatment of child, vulnerable or intimidated witnesses within the justice system.
Section 271 L
Members noted that Section 271L states that a supporter cannot be a witness in the trial. Where a
child has been exposed to abuse, and there are resultant emotional consequences, these might be
particularly heightened in the period leading up to and during a trial. It may be the case that every
supportive adult known to the child, particularly a non-offending parent may be a witness. The
reality is that the child may be with such a supporter immediately before giving evidence and
immediately after. It appears questionable therefore, at the time of perhaps their greatest need,
they are deprived of this support due to legal influence. It is suggested that a more flexible
approach be taken to this issue where the needs of the child and the interests of justice are
addressed equally.
A solution to this may be to redraft the section with a proposal similar to, ‘As a general rule, the
supporter should not be a witness in the trial. However, where circumstances dictate that
the interests of the vulnerable witness might be unduly prejudiced, then the Prosecution
may make application to the court to justify the presence of such a supporter’. In such
circumstances, the order of witnesses giving evidence could be amended to facilitate such an
arrangement.
Distribution of Questionnaires
Whilst the Police Service has direct contact with vulnerable witnesses prior to any criminal court
proceedings, it is not always the case that this contact continues during and after any proceedings.
Therefore, given the proposed questionnaire will relate mainly to court procedure, it is felt that the
Police Service may not be the best means of making these documents available to vulnerable
witnesses. Consequently, it is suggested organisations such as the Witness Service, Victim
Information and Advice Service and Victim Support Scotland, may be more appropriate
organisations to distribute the proposed questionnaires to vulnerable witnesses.
Notwithstanding the foregoing, members expressed support for the provisions contained within the
proposed Bill, which is viewed as a progressive piece of legislation in terms of protecting children
and vulnerable witnesses, and increasing accessibility to justice.
I trust the foregoing is of assistance to you.
Yours faithfully
Chief Constable
(Hon. Secretary)
7 August 2003


232

Justice 2 Committee, 4th Report 2003 – Annex F

SUBMISSION FROM ASSOCIATION OF DIRECTORS OF SOCIAL WORK
ADSW welcomes the Vulnerable Witnesses (Scotland) Bill and its aim to assist children and other
vulnerable witnesses in giving their best possible evidence at court. We fully support the Scottish
Executive’s aim to create a justice system that is accessible to all and puts vulnerable witnesses’
welfare at its very core.
However, we believe that this Bill, as it stands, is flawed and unless it is strengthened will fail to
change the practice of the courts and, more significantly, fail to help vulnerable witnesses in giving
evidence.
ADSW believes that the weaknesses in the Bill stem from the proposal that the witness has the
right to ask for a special measure but no entitlement to receive it.
Children
The Policy Memorandum (page 3) says
“This Bill will give children (aged under 16) an automatic entitlement to use special measures when
they give evidence. This means that children will now have a right to use a special measure…”
In examining this Bill we have found no evidence that it creates this right but merely that it allows a
child to ask the party (the applicant – in a criminal case a fiscal, defence agent or in a civil case the
pursuer or defender) calling them as a witness for a special measure.
It is the applicant who will decide which specific special measure to recommend yet there is no
reference to the basis and criteria to be used to determine what is a suitable measure for that
particular child. An example would be where a child is extremely anxious about being in close
proximity to the accused and has asked for video link but the applicant instead asks for the use of
screens. This is indeed seeking – and securing - use of a special measure but it not the use of the
right special measure for that child. If the child or an agency that is working with and supporting the
child is unhappy about the kind of measure being proposed by the applicant what rights does that
child or agency have to challenge the applicant’s recommendation?
When the court then decides on special measures – which may be refusal of a special measure or
the use of another than that applied for - there is no recourse for the child or agency to challenge
this decision.
Other vulnerable witnesses
We are concerned about the way that vulnerable witnesses are defined and how whether those
calling witnesses will be proactive in spotting potentially vulnerable witnesses and thereon letting
them know that they can ask for a special measure.
The Bill sets out some criteria to assist the court in determining whether a person is a vulnerable
witness. However, there may be some witnesses who are vulnerable and need a special measure
yet may not, at least in the opinion of the court, meet the criteria.
For example, adult survivors of abuse can be transported back to their childhood situation when
faced by reliving their experiences in court. They clearly need protection when giving evidence in
open court, yet the court can decide otherwise. Another example may be a social worker that has
been assaulted badly by a client. Because it is seen as part of their job to work with difficult
situations, they may be seen as able to face the accused. They may be in “fear or distress in
connection with giving evidence at the trial” but would the fiscal or the court recognise this? And
what recourse does the witness have if they believe they are vulnerable but the court does not?
The Bill has much weaker provision for other vulnerable witnesses’ as there is no ‘automatic
entitlement’ to the use of a special measure – in fact, as the Bill stands, the court has even greater
discretion in the granting or choice of measure. As in the provisions for children, other vulnerable
witnesses have no recourse when unhappy with a decision taken by the applicant or the court
regarding special measures.
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Financial Memorandum
The Financial memorandum lays out a number of cost implications for local government, including
the cost of suitable premises for commissioning evidence and training costs. However, there are
also costs attached to the staff involved in the delivery of appropriate support for vulnerable
witnesses giving evidence. This cost will not necessarily fall on local authorities alone.
Guidance
There is a need for guidance to make sure that there is an interagency approach to preparing for
cases involving vulnerable witnesses.
CONCLUSION
ADSW fears that the provisions in the Bill do not put the vulnerable witness and their interests at
the heart of the decision-making but permits the decision making to go on over his or her head,
leaving vulnerable witnesses at the applicants and courts mercy.
We would therefore recommend that
• There needs to be wide definition of who may be included as vulnerable witnesses.
•

Further consideration is needed about how vulnerable witnesses are identified at the early
stages of the process towards court appearances and whether a witness can challenge a
decision that he or she is not considered vulnerable.

•

There needs to be a way in which the vulnerable witness can challenge the granting or refusal
of a measure if it would leave the applicant in a state of fear and distress.

Duncan MacAulay
President
August 2003
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SUBMISSION FROM CHILDLINE SCOTLAND
ChildLine Scotland is a free, confidential helpline for any child or young person with any problem,
helping around 22 000 children and a small number of adults, each year in Scotland. ChildLine
Scotland also works in schools with children and young people and with professionals in a range of
settings.
ChildLine Scotland is a member of the Justice for Children Group. We have been actively involved
in and are fully supportive of the Justice for Children response to the Vulnerable Witnesses
(Scotland) Bill. The following comments, directly informed by children’s and young people’s
concerns, are in addition to that response.
ChildLine hears from children and young people at all stages of the legal process. Indeed, we hear
from children who are unable to report the abuse they are suffering through fear of ‘the system’ and
of having to talk to about their experiences in front of strangers.
"I wish I’d told someone he’d raped me, but I don’t want to go to court. I couldn’t handle it".
"I wish I’d kept quiet about everything.”
“My court case is tomorrow- I just don’t think I can go through with it. I can’t talk to anyone.
I don’t want to see him again”
“I can’t go through with it, I just can’t. I have to go to court next week although I’ve been
told it might be put off to another day. I can’t sleep and when I do I have nightmares. I can’t
face the thought of seeing him or being in the same building”.
The focus on provision of special measures within the Bill assumes that giving evidence is the only
part of the judicial process that children find difficult and traumatic. Conversely children and young
people tell us that every stage of the judicial process is traumatic and indeed can prevent them
from reporting abuse in the first place. The Vulnerable Witnesses (Scotland) Bill does acknowledge
that a wider cultural change in the whole judicial process is necessary to ensure that children and
young people are enabled to give their best evidence. However in failing to identify the structures
upon which such a change depends - support for vulnerable witnesses at every stage of the judicial
procedure - it fails to serve the witnesses it purports to protect.
Special Measures
“I can’t face the thought of seeing him or being in the same building”.
“I’m afraid of seeing my uncle after everything he’s done
One of the most traumatic aspects of the judicial process for children and young people is the
thought of seeing or even being in the same room as the accused. Subsequently, we believe that
the following special measures within the Bill, as they stand, do not go far enough in protecting
children from distress and enabling them to give better evidence:
271I Taking of evidence by a commissioner
Whilst we agree that it is the right of the accused to hear the evidence against them we strongly
question the right, under any circumstances, of the accused to be present in the room where a
commissioner is taking evidence from a child witness. In the case of abuse, it should be stressed
that abusers maintain their power over the children they are abusing by using fear to silence them.
There seems no evidence to suggest that seeing the accused in a private setting would help to
allay a child’s fear and enable them to better give evidence. Indeed it may be more distressing to
face the accused privately in close quarters.

271K Screens
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Whilst we agree that it is the right of the accused to hear the evidence we would question the right
of the accused to see the victim whilst they are giving evidence. To re-iterate the above, children
tell us that being in the same room as the accused can be one of the most traumatic aspects of the
judicial process. We believe that, for children, the feeling of being watched from behind screens
could have a seriously detrimental effect on their ability to give evidence regarding what has
happened to them.
Threat of defamation
We would like to make clear our support for the issues raised by Donald McKinnnon in his
submission and express our continuing concern regarding the threat of defamation action, which
affects every vulnerable person who reports a concern or an event to an appropriate authority and
subsequently co-operates with such an authority in investigating such a report. This Bill would
seem to offer an opportunity to address this outstanding issue and remove the threat. Its failure to
do so is of particular concern in the light of new guidance from the Scottish Executive on anti-social
behaviour in schools. The current Education Department Circular no. 6/ 03: Reporting
Incidents of Anti-social Behaviour and Violence establishes a formal system for reporting,
recording and monitoring incidents of anti-social behaviour and violence against school staff by
pupils. In tandem with this circular, the Executive is also exploring the possibility of a similar system
for reporting, recording and monitoring incidents against pupils, which includes incidents of antisocial behaviour against pupils by staff.
“The teacher is bullying me. He threw me in a corner – shouted in my face. Then he grabbed
me by the neck. My classmates saw him do it”.
“My teacher’s bullying me. Every time I walk down the corridor she says something to me.
She calls me names.”
“He puts me in the corner – once for 2 hours. He shouts at me and grabs my T-shirt.”
“The teacher bullies me. She shouts at me all the time. Sometimes I pretend I’m sick so I
don’t have to go to school. I’m so unhappy.”
ChildLine receive a substantial number of calls every year from children experiencing ‘problems at
school’. These include problems with teachers and other authority figures which children describe
as ‘bullying’ and ‘harassment’ and include physical assault, name-calling and teasing. We know
from these calls that it is extremely difficult for children to report their concerns but believe it vital
that they should be encouraged to do so where the problems are serious. Our concern is that the
threat of defamation will make it even more difficult for children to come forward to report such
incidents. This issue could be addressed in the Vulnerable Witnesses (Scotland) Bill as it relates to
children and young people as witnesses.
Conclusion
ChildLine Scotland is supportive of the Vulnerable Witnesses (Scotland) Bill as a first step in
improving experiences for children and young people. However our view, directly informed by
children’s and young people’s concerns, is that the bill does not go sufficiently far in improving the
experience of children as witnesses. We would hope to see the implementation of the
recommendations within the Justice for Children report to ensure that the welfare and rights of
children are fully protected within the justice system.
I hope these comments are useful.
Anne Houston
Director
22 August 2003
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LETTER FROM CHILDREN 1st (SEE JUSTICE FOR CHILDREN SUBMISSION)
As one of the three children’s charities leading the Justice for Children Child Witness Reform
Group, we wish to inform the Committee of our strong support for the evidence submitted by
Justice for Children.
Our role in Justice for Children is informed by our work with children who have been witnesses. On
a daily basis, staff in our projects and services work with children and families for whom respect for
the human rights of children giving evidence, greater protection and assistance for vulnerable
witnesses, and the development of a culture within the justice system which enables children to
participate fully, would make a huge difference to their lives.
Yours sincerely
Margaret McKay
Chief Executive
22 August 2003
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LETTER FROM CHRIS OSWALD
I am writing further to our recent telephone conversation to confirm that the CRE, Rape Crisis, and
the Equality Network will be meeting on the 26th August to discuss a joint submission to the Justice
1 Committee on the above Bill.
We hope to be able to submit any paper that flows from this meeting by the end of September. I
would be grateful if, in the meantime, you could bring this planned submission to the attention of
the Committee.
Many thanks
Chris Oswald
Public Policy Officer
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SUBMISSION FROM DISABILITY RIGHTS COMMISSION IN SCOTLAND
The Disability Rights Commission in Scotland supports the Scottish Executive in its plans to
provide greater support and assistance to vulnerable witnesses in the Scottish justice system. The
Bill addresses the main points raised by the DRC in its response to the previous consultation on
this issue (1 August 2002). A disabled person may be considered to be a vulnerable witness either
because of their impairment (for example a learning disability), or because of the nature of the
alleged offence, and we feel that the provisions in the Vulnerable Witnesses (Scotland) Bill would
do much to ensure that the interests of the vulnerable witness – and of justice – would be better
served.
There is however one area of the Bill which we feel could benefit from greater clarity. Section 1 (1),
which amends section 271 of the Criminal Procedure (Scotland) Act 1995, lists factors to be taken
into account in determining if a person is a vulnerable witness, including at (2) (e) (v) ‘any physical
disability the person has’. We feel it would be helpful if the Bill were to refer to the definition of
disability given in the Disability Discrimination Act 1995 (DDA): ‘a physical or mental impairment
which has a substantial and long-term adverse effect on [the] ability to carry out normal day-to-day
activities’. This would we feel assist the court in determining whether a person’s physical disability
should be taken into account. For example, a witness may have a visible physical disability, such
as a mobility impairment, which may have no bearing on their ability to give evidence. Nor would
giving evidence be likely to cause additional trauma or distress. Another person may have a
chronic heart condition which, although not immediately visible, could significantly impact on that
person’s ability to give evidence, and which could be exacerbated by giving evidence. Both these
people would have impairments covered by the DDA definition of disability, but the latter
impairment, while perhaps less immediately obvious, may have a far greater bearing on the
witness’s welfare and the work of the court: the impairment could have a substantial and long-term
adverse effect on the ability to give evidence on the alleged offence. If the Bill were to refer to the
DDA definition of disability when considering a person’s physical disability, this would we feel be
helpful in ensuring that vulnerable witnesses with non-visible physical disabilities were entitled to
the support and assistance available under the Bill.
I am copying this letter to the Clerk of the Parliament’s Justice 2 Committee as part of their Stage 1
evidence gathering.
Yours sincerely
Bob Benson
Director, Scotland
25 July 2003
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SUBMISSION FROM DONALD MACKINNON
In his Foreward to the Policy statement on “Vital Voices: helping Vulnerable Witnesses Give
Evidence”, the then Minister for Justice stated “We should expect high standards from the justice
system in the administration of law and the treatment of people who become involved in the
system” In the Consultation Paper: “Vital Voices: Helping Vulnerable Witnesses Give Evidence,”
readers were asked whether any proposed change would make it easier for witnesses to come
forward, or to testify.
I ask the Committee to remove the threat of defamation action which affects every vulnerable
person who reports a concern or an event to an appropriate authority and subsequently cooperates with such an authority in investigating such a report. Currently, the position in Scotland
appears to be that a vulnerable person reporting a concern about another person’s conduct or an
event to a person in authority such as an education official or a social worker can be sued for
defamation if the authority takes no action against the person about whose conduct the complaint
was made. Reasons for such lack of action could include conflicts in evidence, lack or insufficiency
of corroboration or lack of belief in the report made. Thus, at present, any person making a report
in private such as “he punched me “ should be warned that they risk being sued for defamation and
that legal aid is not available to defend defamation actions.”
This is a simple but fundamental point. The Executive has stated on many occasions its
commitment to child protection and has promised action and produced none. I urge members of
the Committee to give vulnerable people the right to report abuse in private without fear of being
hounded through the courts by malevolent and vindictive individuals whose conduct was the
subject of concern or complaint. I append draft of suggested Insert in Part 3 Miscellaneous and
General as a replacement paragraph 20.
Yours faithfully
Donald MacKinnon
11 August 2003
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APPENDIX
Suggested Replacement for Paragraph 20
“20 Defamation
The following statements (within the meaning of the Defamation Act 1996) are absolutely privileged
for the purposes of the law of defamation:
• any statement or report of a concern made in private:
• by a vulnerable person, or their representative to an appropriate authority such as a school
employee, local authority employee or police officer, or
• by the person to whom such a report is made communicating with any other person in
investigating or causing to have investigated a concern or report made by a vulnerable person.
This effectively places a bar on a person’s right to pursue an action for defamation in respect of
statements made in circumstances as above.”
Previous consideration or reference by the Parliament or Executive
The Parliament has previously considered the balance to be struck between the rights of children
to report abuse and those of teachers and others to be protected from false accusation. The
briefing paper SPICe 02/103 specifically refers to the “Child Protection Review” which at the time of
publication of the briefing was underway. In that context, in paragraph 4 of its background, it
comments: “The publication of the child protection review report could cause some difficulty in
terms of the focus of certain issues. For example, the recent Defamation case brought against
Michael MacKinnon and Paul Kelly in Dumfries raises questions about whether increased
protection should be provided to children to prevent such cases being brought. Being a Child
Protection Bill, it could be argued that this would be an appropriate place to introduce such
legislative measures. On the other hand, should this be considered more widely in the context of
the child protection review?”
The Child Protection Review did nothing about lifting the risk of defamation actions from those
reporting abuse.
The question was considered in the context of the Protection of Children (Scotland) Bill. The lead
committee met on 3 December 2002, with the Minister for Education and Young People, Cathy
Jamieson, appearing as a witness. Among the amendments considered was Amendment 37
concerning absolute privilege
“Information leading to referral to be absolutely privileged for the purposes of the law of defamation,
anycomplaint about an individual whose case is referred under section 2(1) or 4(1);
information which is relevant to the determination of such a referral and is provided by a person to
assist in that determination;
or statement made in any proceedings leading to that determination, shall be absolutely privileged
in those proceedings.
In subsection (10), “statement” has the same meaning as in the Defamation Act 1996.
The Minister stated that “The complainant or the other givers of evidence would have no idea
whether matters would result in a reference and thus give protection to what they said. In other
words, they would not know at the time whether what they said would have absolute privilege. That
could give protection to matters that were accepted as true, and thus not liable to actions for
defamation, while leaving cases that were not eventually referred without any special protection. I
am sure that that is not what was intended…”
She then stated that “I give the commitment that I will reconsider the issue in light of the comments
that have been made to see whether an amendment to the bill can be lodged. If that is not
possible, the Minister for Justice and I will continue to consider how we can deal with the issue.”
She did lodge an amendment, clarifying that “qualified privilege” would apply.
Difficulty with “Qualified Privilege”
The real difficulty with “qualified” as opposed to “absolute” privilege is that it has to be argued in
court. With no legal aid available in defamation, that means that any vindictive person can raise an
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action which the person who made a report or answered questions from an investigating authority
cannot ignore. In another context, the advice by the Scottish Executive is “Where information is
potentially defamatory and a person intends to rely on qualified privilege, it is essential that they
take appropriate legal advice.” See: http://www.scotland.gov.uk/library3/law/sega-39.asp
Lord Hutton, who is now holding the Inquiry into the circumstances of the death of Dr Kelly, was
one of the eminent Law Lords who recently considered the difference between absolute and
qualified privilege in the House of Lords in the context of a case involving the degree of privilege
enjoyed by investigators (Taylor & Others v Director of the Serious Fraud Office) 1998. Lord
Hutton said “In my opinion the argument should not prevail that the defence of qualified privilege
would give adequate protection to investigators and those who spoke to them because I consider
that there would be a real risk that an unfounded allegation of malice made by a plaintiff bringing an
action for defamation would subject an investigator or informant to harassment to which he should
not be subjected”. His colleague Lord Hope of Craighead said: “It requires little imagination to
appreciate the damaging effects on the supply of information if those who supply it are to be
subjected to claims for damages for defamation arising from what they have said….
Under the existing rules all those who participate in a criminal investigation in good faith are entitled
to claim the protection of qualified privilege. But that is an imperfect protection, because qualified
privilege requires to be pleaded and established as a defence. No action can be struck out on the
ground of qualified privilege.”
In the same case, Lord Hoffmann was reported as saying: “I find it impossible to identify any
rational principle which would confine the immunity for out of court statements to persons who are
subsequently called as witnesses. The policy of the immunity is to enable people to speak freely
without fear of being sued, whether successfully or not. If this object is to be achieved, the person
in question must know at the time he speaks whether or not the immunity will attach. If it depends
upon the contingencies of whether he will be called as a witness, the value of the immunity is
destroyed. At the time of the investigation it is often unclear whether any crime has been committed
at all. Persons assisting the police with their inquiries may not be able to give any admissible
evidence; for example, their information may be hearsay, but nonetheless valuable for the
purposes of the investigation. But the proper administration of justice requires that such people
should have the same inducement to speak freely as those whose information subsequently forms
the
basis
of
evidence
at
a
trial.
(http://www.parliament.the-stationeryoffice.co.uk/pa/ld199798/ldjudgmt/jd981029/taylor02.htm)
European Convention of Human Rights
The Executive has previously resisted any legislative change in defamation law as it was stated as
risking non compliance with ECHR. The Convenor of the Public Petitions Committee was reported
as saying on 25 March 2003: “Petition PE578 is from Mr Donald MacKinnon and calls for the
extension of the right of absolute privilege to young and vulnerable people. Again, we sought the
views of the Scottish Executive, which are set out in the papers before you. It is suggested that the
Executive’s response appears to be reasonable. Extending absolute privilege to statements made
about an individual could risk non-compliance with the European Convention on Human Rights, as
it would deny the individual the opportunity to seek just restitution if his or her reputation were
damaged by malicious accusation.”
However, the right to reputation is not one of the rights given any independent and specific
protection by the Convention and, therefore, any constraint on an individual’s access to a means of
seeking restitution for damaged reputation is not an issue in which ECHR consideration has any
locus. Reputation is mentioned in the Convention as a countervailing factor in Article 10, the right
to freedom of expression, which may be subject to restriction or penalty as necessary to protect,
among others, the “the reputation or rights of others”. There may be a degree of indirect protection
for reputation under Article 8, the right to respect for private and family life, home and
correspondence.
On that basis, there appears to be no possible basis for action against the legislature or the
Executive on the grounds of specific breach of the European Convention or for action seeking a
Declaration of Incompatibility in terms of the Human Rights Act 1998 section 4. Thus,, the
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legislature giving specific statutory immunity from suit for vulnerable people reporting to a proper
authority would not involve a risk of such a claim, which is what would normally be understood from
the phrase “would risk non-compliance.”.
The Committee might wish the Executive to offer more specific advice on the nature of the “risk” of
non-compliance with ECHR.
Donald MacKinnon
11 August 2003
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SUBMISSION FROM EIGHTEEN AND UNDER
Eighteen and Under is a voluntary organisation which offers a free and confidential service to
young people aged eighteen and under who have suffered any type of abuse. We offer face to
face support, telephone support, support groups, advocacy and befriending. Eighteen and Under
has also developed a comprehensive range of award winning abuse prevention materials.
We wish to bring to the Committee’s attention our concern about the delays experienced by
vulnerable witnesses and in particular child witnesses. The issue of delays is identified by the
young people we work with as being critical, but the issue of delays is not addressed by the
Vulnerable Witnesses (Scotland) Bill. We would argue that this omission conflicts with the
fundamental underlying principle of the Bill i.e. that “Vulnerable Witnesses should receive the
support they need to be able to give their best evidence” (Foreword to the Vital Voices Policy
Statement by the Minister for Justice). It is our view, based on nine years experience of working
with young survivors of sexual abuse who have been witnesses, that reducing the delay must be
recognized as essential to enabling child witnesses give their best evidence.
Delays in cases involving children’s evidence are considerable. In a recent case we were involved
with concerning two children who had been sexually abused, the case was not brought to court
until twenty months after they had given their statement to the police. Only for the children to be
informed the day before they were scheduled to give evidence that the case had been adjourned
with a new prospective date some six weeks later. At this point they are still waiting for a confirmed
date. One of the children said “my life has stopped and can’t start again until this is all over”. In
another a girl was given an initial court date which was postponed three times, each time with very
little notice. On one occasion she was actually traveling by train through to the High Court in
Edinburgh when her support worker traveling with her was contacted by mobile phone and notified
that there had been yet another delay and that she was not required to give evidence that day.
Such delays would be problematic for adult witnesses but are intolerable for child witnesses,
particularly, as is the situation with the young people we work with, if they are given witnesses as
victims of a crime. Such delays take up a significant and disproportionate amount of children’s
lives and add considerably to the trauma they experience. This can have the effect of undermining
the quality of the evidence children are able to give.
We believe that there ought to be a culture of urgency in cases involving children’s evidence and
that this is essential to enabling children to give their best evidence.
Based on our experience of working with survivors of sexual abuse we have a further concern
about the Vulnerable Witnesses (Scotland) Bill. We fear that some of the proposed measures in
the Bill may result in increased delays being experienced by child witnesses. One such measure is
the holding of a pre-trial diet under part 1, s271A (10) of the Bill.
We feel it is vital that an issue so fundamental to the principles of the Bill is given the necessary
consideration and we therefore ask that the Committee highlights this issue in its report to
Parliament.
Spencer and Flin (1993) observe that in the case of child witnesses a number of factors can be
considered important in predicting a child’s psychological reaction to the demands of the witness
role. Since neither the characteristics of the case nor those of the child and family can be modified
in any way, it therefore follows that improvements to the system must come from modifying legal
procedures.
Current legal procedures and practices were not designed with the view to either maximizing the
quality of children’ evidence or minimizing the level of stress and anxiety they suffer both awaiting a
trial and testifying in court. At present child witness can wait a very long time to appear as
witnesses in a criminal trial. It is not uncommon for a child to have to wait extremely long periods
before even being given a prospective trial date. Waiting periods of two or even three years have
been reported. Research has shown that both parents and the children themselves have cited
these delays as the greatest source of stress and distress (Murray 1995).
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The right of a child victim to have a speedy trial has been recommended by the United States
Department of Justice in their New Directions document. It proposes that in every case involving a
child witness, judges should weigh up the adverse effect of delay on the victim. It further
recommends that all such trials should be fast tracked in order to prevent such delays.
Cleveland and Sutherland (1996) highlight the need to take account of Articles 12 and 13 of the UN
Convention on the Rights of the Child which guarantee the child’s right to impart information free
from any constraints or fear, anxiety or distress which might inhibit his evidence. Thus there is an
obligation upon the legal system to create the optimum circumstances in which a child witness is
freed to recount his or her account of events.
Plotnikoff and Woolfson (2001) also identified delay as a major contributing factor to the distress
young witnesses experience and go so far as to recommend that cases involving child witnesses
should be prioritised. They further recommended that all relevant agencies should work together to
identify mechanisms whereby such cases could more easily be highlighted thereby ensuring that
such witnesses would receive appropriate treatment and delays would be avoided at all stages of
the proceedings.
Davies and Westcott (1995) argue that it is legal traditions which have dictated the solution which
have been adopted by the court systems. They concluded “Irrespective of the availability of
empowerment or protection, for a child, involvement in the legal process with its attendant delays,
interviews and courtroom appearances, is likely to continue to be a major source of trauma” (p213).
Saywitz and Snyder (1993) identified memory skills as being one of the areas in which child
witnesses may be ill-equipped to meet the challenges of the legal system. The system requires
that all witnesses possess sufficient memory skills to enable them to give the court accounts which
are complete, accurate and consistent. Cases involving child witnesses are subject to the same
delays as any other criminal case and accordingly face the same adjournments and continuances.
Consequently, children’s memories of events may be impaired and their recovery from the
incidents that brought them into the legal system may be delayed (Flin et al. 1992).
A study carried out by Saywitz and Nathanson in 1993 suggests that reduced anxiety can increase
access to memory and as a result the quality of the evidence volunteered.
Cleveland, A. and Sutherland, E. (1996) Children’s Rights in Scotland. W. Green
Davies, G. and Westcott, H. (1995) The Child Witness in the Courtroom: Empowerment or
Protection? In Zaragoza, M.S. et al (eds.) Memory and Testimony in the Child Witness. Applied
Psychology, Volume 1, California :Sage
Murray, K. (1995) live Television Link: An Evaluation of its Use by Child Witnesses in Scottish
Criminal Trials. Central Research Unit, The Scottish Office.
Plotnikoff, J. and Woolfson, R. (2001) An Evaluation of Child Witness Support. Central Research
Unit,
The Scottish Office.
Saywitz, K. and Nathanson R. (1993) Children’s testimony and their perceptions of stress in and
out of the courtroom, The International Journal of Child Abuse and Neglect, Vol. 17, pp 613-622.
Saywitz, K. and Snyder, L. Improving Children’s Testimony with Preparation. In G. Goodman and
B. Bottoms (eds.) Child Victims, Child Witnesses. New York; Guildford Press
Spencer, J. and Flin, R. (1993) The Evidence of Children: The Law and the Psychology (2
London: Blackstone
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New Directions from the Field: Victims Rights and Services for the 21st Century
United States Department of Justice 2000
August 2003
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SUBMISSION FROM ENABLE
Summary
ENABLE broadly welcomes the proposed Bill to assist and protect vulnerable witnesses including
those with learning disabilities. Giving evidence in Court can be an intimidating and difficult
experience for any witness. However, people with learning disabilities are particularly vulnerable
and without full and proper support are likely to have difficulties giving evidence. ENABLE has
consulted with its members, including those with learning disabilities, on the proposed Bill. Our
position is that in some areas the Bill could go even further towards improving the ability of people
with learning disabilities to give evidence. These are detailed below. We would also emphasise
that people with learning disabilities usually need additional help before the case reaches Court.
While we recognise the introduction of this Bill is a positive step forward there needs to be a
continuing evaluation and review of the way vulnerable witnesses are treated at every level of the
criminal justice and civil court systems.
ENABLE’s position can be summarised as follows: •

All people with learning disabilities should automatically be entitled to use of a special
measure. The exception to this would be where the person has decided, after receiving
appropriate information about their rights, that they would prefer to give evidence without using
a special measure.

•

People with learning disabilities who are cited to appear as a witness, accused of a crime or a
party in a civil case should be able to apply to the court themselves to use a special measure

•

The proposal to abolish the competence test is a progressive and positive step. It removes an
arbitrary, unnecessary and irrelevant barrier to people with learning disabilities giving evidence.

•

A person who has given evidence in a court case should be allowed to be a supporter.

•

The use of the special measures for people with learning disabilities should be carefully and
closely monitored.

•

The proposals do not tackle the particular difficulties of those with profound and complex
needs. More research needs to be carried out in this area.

Introduction
The Scottish Executive’s review of learning disability in 2000 -The Same as You?” – estimated that
there were 120 000 children and adults with learning disabilities in Scotland. Around 15-20 000 of
these need a lot of help to cope with daily life. These figures are likely to rise by around 1% per
year over the next 10 years.
ENABLE is the largest voluntary organisation in Scotland of and for people with learning disabilities.
We have a strong voluntary network and over 500 national members throughout Scotland. Around
a third of our members have a learning disability. We also have around 4000 members in 68 local
branches. We provide information and legal advice as well as campaigning for people with
learning disabilities and their carers.
Automatic Entitlement to a Special Measure
People with learning disabilities are currently at a significant disadvantage in the justice system.
They often have difficulties with communication, understanding procedures and getting information
in an appropriate form. They may be vulnerable to pressure and intimidation. As a result the
anticipation and actual experience of being in Court is particularly difficult and their ability to give
evidence is affected. An automatic entitlement to help in giving evidence would be a progressive
and empowering step.
The Bill currently gives children an automatic right to use a special measure. In this specific
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instance ENABLE sees great benefit in people with learning disabilities being treated the same. An
automatic entitlement would place a clear and definite duty on parties to speak to any person with a
learning disability about how they could best be supported in Court. It would place people with
learning disabilities in a position where they had an enforceable right to use a special measure. As
the Bill stands they will be dependent on a third party to identify their disability then decide whether
or not they need a special measure. ENABLE is concerned that the discretionary nature of special
measures may devalue them and result in applications not being made. An automatic right would
also provide people with learning disabilities with reassurance at the earliest possible stage in
proceedings that they will be given the help they need.
The right to self-refer
The identification of a witness as vulnerable is a practical as well as a legal issue. People with
learning disabilities should not have to rely on parties to a case to identify their disability then
decide whether or not a special measure should be used. Self-referral would not remove the
obligations of the parties. It would provide an additional safeguard and may help identify
vulnerable witnesses early in the procedure.
ENABLE believe that those best placed to decide if, and how, they need supported are people with
learning disabilities and their carers. Vulnerable witnesses should be able to ask the Court for a
special measure to be used. The fact there is no precedent for a witness to make an application to
the Court appears to us to be a procedural issue rather than an argument against self-referral.
The competence test
ENABLE strongly supports the abolition of the competence test. We believe this is an unnecessary
additional barrier to people with learning disabilities giving evidence. The ability to understand,
explain or give examples of terms such as “the truth” and “a lie” has little or no bearing on whether
a witness’s recollection of events is likely to be accurate. People with learning disabilities should be
treated in the same way as other witnesses. Their evidence should be heard and a view taken as
to its credibility or reliability in the light of the evidence as a whole.
Pre-Court Support
The ability to give evidence is about much more than what happens in Court. People with learning
disabilities often need support and assistance throughout the entire process. In our experience
there are currently few positive experiences of the justice system. There is normally a lack of
communication and information is not provided in an accessible form. There are numerous
difficulties such as understanding citations, knowing rights and getting to Court. There is little
awareness of the appropriate adult scheme. Assistance depends on whether the person already
has a strong and proactive support network in place. Those who had pre-court visits and
accessible information felt much better placed to give their evidence. These measures could
potentially help all witnesses not just those with a learning disability. ENABLE believes that what
happens before the day in court is extremely important to the quality of a person’s evidence. We
would like to see a broader review to identify other potential areas of support.
Supporters
ENABLE welcomes the provisions to introduce supporters. However, anyone who has already
given evidence in the case is excluded from this role. We see no reason for this exclusion. There
will be instances when someone close to the person with a learning disability is also a witness.
Every witness who has a learning disability should have a right to have a supporter with them.
Wherever possible the supporter should be the person they want even if they have already given
evidence in the case.
Witnesses with profound and complex needs
The proposals may not assist those with profound and complex needs. Many people with
disabilities use non-verbal communication methods. In some instances they may use a recognised
communication system. If this is the case they should be able to give evidence. In other cases
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only those close to the person are able to communicate. ENABLE understands a pilot project
using intermediaries is planned in England and Wales. We hope this will be monitored and the use
of intermediaries kept under review.
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SUBMISSION FROM FACULTY OF ADVOCATES
It is recognised that measures are required to protect vulnerable witnesses. One way of achieving
that is by adjusting procedures to accommodate the witness. Such procedural changes can be
achieved either through legislation or through the court’s inherent jurisdiction or both. Any
alteration of procedure must not prevent the accused from obtaining a fair trial.
IDENTIFYING THE VULNERABLE WITNESS
The new s.271
s.271 (1) (b) (ii)
•

The court is being asked to a carry out a difficult exercise in identifying a vulnerable witness.
The term “fear and distress” in connection with giving evidence at the trial is capable of very
wide application: to the extent that it might apply to a very large proportion of those who appear
as witnesses in court. Consideration should be given as to whether such a wide definition best
protects the “truly vulnerable” witness.

s.271 (2) (f)
•
•

It is unclear how the court is supposed to assess “the behaviour” of the accused or any other
person. Is it to accept at face value the representations in the application for special
measures? Is it to inquire into the allegations?
If court is to make a decision based upon the behaviour of the accused then the accused
should have the right to be heard

S271 (4)
•

How is this test to be applied? What is the bench mark against which the diminution of quality
of the evidence is to be tested?

The difficulty in defining and identifying vulnerable witnesses (other than children and the mentally
ill) should be kept in mind when considering whether the other party to the proceedings should
have a right to be heard on the issue as to whether and if so what type of special measures require
to be taken
THE FAIRNESS OF THE TRIAL
62
63
64
65
66
Proposed wording of 271A (11) , 271B (3) , 271D (4) 288E (3) Clause 8 (3) Clause 9 (4)
67
(b) :

•
•

These sub-sections all prescribe the criteria by which a court may decide not to order special
measures or to review an order that has been made
The court is allowed to reach such a decision only where a two stage test is met. There are
obvious problems with this approach:

- The “first leg” of the test is that the use of special measures would give rise to significant risk of
prejudice to the fairness of the trial. If such a risk is established, that should be an end to the
matter
- The inclusion of a “second leg” to the test has very serious implications. It appears to legitimise a
trial which is acknowledged to be unfair, unless the further hurdle is cleared.
62

Making an order in relation to a child where no order made earlier
Ordering a child under 12 to be present where no wish to be present has been expressed
64
Review of arrangements for vulnerable witnesses
65
Personal conduct of defence
66
Civil proceedings
67
Review in civil proceedings
63
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- That further hurdle is, in any event, ill-defined. How can one weigh the risk of prejudice to the
fairness of a trial against the risk of prejudice to the interests of a witness? When does one
“significantly” outweigh the other? What are the “interests” of a witness? Are they to be
determined on the pre-supposition that the witness is truthful? And reliable? If so, what does that
say about the presumption of innocence traditionally enjoyed by an accused person?
In the Faculty’s view the wording of these clauses should be altered so as to delete the words “(ii)
that risk significantly outweighs any risk of prejudice to the interests of the child witness if the order
is made”
•

In any event, why is the consideration of prejudice to the fairness of the trial only introduced at
these stages?

- For example in 271A (11), this provision applies only to the situation where the court has not
been satisfied by the content of an application for special measures and has, as a consequence,
fixed a hearing in terms of s.271A(5)(b).
- When considering the initial application, there is no apparent provision for considering possible
prejudice to the fairness of the trial. The only matter that the court is allowed to consider
(s.271A(6)(a)) is whether the measure(s) applied for is the “most appropriate” for the purpose of
taking the witness’ evidence.
THE ABSENCE OF AN AUTOMATIC RIGHT TO HEAR FROM THE PARTY AGAINST WHOM
THE WITNESS IS BEING CALLED
•
•

•

This is a deliberate feature of the legislation (see paragraph 15 of the Explanatory Notes and
paragraph 80 of the policy memorandum).
It is wrong to deprive the party against whom the witness is being called (whether it is the
Crown or the accused) the opportunity of being heard before special measures are ordered.
This is particularly important having regard to the difficulty in defining who is a vulnerable
witness and the nature of the criteria (particularly “behaviour”) that the court is being asked to
take into account.
The party against whom the witness is called is never entitled to a challenge under the current
wording. That is unacceptable.

The legislation should provide an opportunity for the party against whom the witness is to be called
to be heard in relation to the application for special measures and the grounds upon which it is
made. Experience shows that applications for special measures are very often granted even if they
are opposed, but it is important that the court hears from both sides. Experience also shows that
many applications for currently available special measures are not, in fact, opposed.
CHILDREN UNDER 12 – SAME PROVISIONS FOR ALL
New s.271B(2)
•

It is not obvious why this provision is restricted to a certain (albeit extensive) range of offences.
It appears to be designed to counter the inherently intimidating effect of the court room upon a
young witness. That effect, if it exists, would be present in all cases.

In our view this provision should apply in all cases where children under the age of 12 are to be
witnesses.
THE COMMISSION PROCEDURE (New s.271I)
•

68
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This provision is silent as to the details of the procedure that would be adopted. It is not clear
whether it merely envisages the “normal” process of taking evidence on commission (i.e. each
party to the proceedings asking questions of a witness, with the Commissioner assuming the
68
role of judge). Paragraph 4.2 of the Consultation Document floats the possibility of the

“Vital Voices”: Helping vulnerable witnesses give evidence”
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•
•

Commissioner himself carrying out the questioning: which would very significantly restrict an
accused person’s right to choose his representation and to effectively challenge evidence
Not having accused present is inconsistent with the requirement that the trial should be in the
presence of the accused – it also carries with it logistical problems.
Further why should it be in the gift of the Commissioner and not the Court whether the accused
is present?

Clarification is required as to how this provision is to operate. The accused should be permitted to
be present unless there is good reason why he should not be present. The decision as to his
presence should be taken by the court rather than the commissioner.
GIVING EVIDENCE IN CHIEF IN THE FORM OF A PRIOR STATEMENT (New s.271M)
•

Paragraph 39 of the Explanatory Notes to the Bill refers to an important safeguard relating to
this provision: i.e. that any previous statement to be introduced as evidence would have been
“reliably recorded on video or in some other way.” The new provision as presently framed
does not appear to incorporate this safeguard.

•

An accused person’s right to a fair trial would require that any statement to be introduced under
this provision had been accurately recorded: not only to ensure the accuracy of the statement,
but also to preserve the questions that were asked of the witness and which prompted the
giving of the statement. In the absence of such a record, an accused person could be denied
any chance of effectively challenging the admissibility of an unfairly obtained statement (e.g.
one elicited by grossly leading or improper questions). This concern was recognised in the
Consultation Document: @ paragraph 4.13.

This provision requires to specify the type of statement that may be led, to ensure that the
circumstances of its making are transparent, and to preserve the right to challenge the admissibility
of evidence tendered in this way.
EXPERT EVIDENCE AS TO CREDIBILITY AND RELIABILITY OF COMPLAINER (New s.275C)
•
•

•
•

The basic principle is that it is for the jury (and no one else) to assess credibility and reliability.
Any alteration to that principle represents a fundamental change and requires to be carefully
considered
This provision as framed appears to be entirely “one-sided”. It only refers to the complainer. If
evidence to rebut an adverse inference is to be permitted, why can’t expert evidence be led to
support an adverse inference? The Consultation Document (@ 8.5) acknowledged that the
defence “must be allowed to lead their own expert” if a provision such as this were to be
introduced. What about other witnesses – why should expert evidence not be permissible in
relation to them?
There is no definition of “expert”. There is a real concern as to expertise of certain individuals
who may be proffered as experts in this area.
The inevitable consequence of this provision is that some complainers will have to submit to
interview and/or examination by at least two experts (Crown & defence). In any case where
the Crown proposes to lead evidence of this kind, it would undoubtedly be defective
representation for the defence to fail to instruct expert evidence (see AJE v HMA 2002 SCCR
341). See the concerns expressed @ paragraph 8.5 of the Consultation Document.

There are important disadvantages in making this provision that need to be considered. The
exposure of a witness to experts may result in additional distress being caused to the witness.
SPECIAL MEASURES EXTENDED BY STATUTORY INSTRUMENT (271H (f))
•

Special measures should not be introduced by statutory instrument. Parliament (through
primary legislation) or the Court (and not the Executive through subordinate legislation) should
make such important arrangements. This is particularly important since the Prosecutor is part
of the Executive

271H (f) should be deleted
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CASES WITH VULNERABLE WITNESSES SHOULD NOT BE PROSECUTED IN THE DISTRICT
COURT (271N)
271N should be deleted
23 September 2003
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SUBMISSION FROM FIFE COUNCIL SOCIAL WORK SERVICE DEPARTMENT
Please find the attached letter which outlines the situation involving staff from Fife Council and
Stirling Council which I believe impinged significantly on the rights of the children involved.
I hope that your Committee will consider this information as I believe it has direct relevance to how
children may be dealt with in future court cases. If you require any further or additional information
please do not hesitate to contact me.

HMA -v- ALEXANDER SALMOND
EDINBURGH HIGH COURT
I wish to describe the circumstances of my involvement with the above case. In my view, this case
raises a number of serious issues that we should consider raising at a national level. I have
already discussed these matters with Fiona Miller of the Scottish Child Law Centre and it would be
my intention to raise the issues with either the Crown Office or the Lord Advocate’s Office, possibly
through the Chairs of Child Protection Meetings held at the Scottish Executive.
On 26 March 2003, we received a letter from W & J Reid, Solicitors of 34 Queen Anne Street,
Dunfermline. This letter enclosed a copy of an interlocutor together with specifications about a
number of children’s files. The letter asked us to note that the High Court has granted the petition
for these documents to be recovered. We were asked to confirm whether or not we would be
willing to agree to release these documents on a voluntary basis. If not, “We shall require to
arrange for the appointment of a Commissioner with a view to seeking recovery.”
At this point my initial assumption was that if the High Court has granted a petition for the recovery
of these documents we should comply with that petition. Subsequently, however, Sylvia Eggar
from our Child Protection Unit, recovered the relevant documents and advised me that she had
serious concerns about releasing these documents to a defendant in a child sexual abuse case in
Perth prison (Alexander Salmond – client of W & J Reid, Solicitors).
We sought advice from Peter Robertson, Legal Section, who confirmed that we do not have to
voluntarily release these documents and I wrote to W & J Reid accordingly stating that, in my view,
these documents were confidential to the children concerned and I did not wish to release them.
On 16 April 2003, we subsequently received another letter from W & J Reid, pointing out that “the
High Court has ordered release of the documents” and citing me to appear before the
Commissioner at a date to be fixed, which was subsequently set at 4.15pm on 23 April 2003.
Having secured the relevant children’s files, I went through them to examine what information they
contained. One of these files related only to the investigation of one of the offences with which
Alexander Salmond had been charged, ie a sexual offence against that child. In addition, there
was a letter from a clinical psychologist to the child’s GP, copied to the CPU Social Worker,
advising that therapeutic support would be made available to the child as a result of this assault. I
shall refer to this child as Child A. The second file in relation to Child B, covered a much longer
period of involvement between Social Work and this family. There had not been any statutory
involvement but there had been a number of periods of involvement often brought about through
concerns being raised about general neglect, physical chastisement, homelessness and the level
of care that this child and her siblings were receiving. The file also contained information about
another allegation of sexual abuse which had been investigated and information about the
investigation leading to the charges against Alexander Salmond. At the back of the file in a folder
were a number of other pieces of paper, notably some drawings that had been done by the child
and a photograph, assumed to be of the child.
At this point it may be relevant to note that I was working under the assumption, that as Mr
Salmond’s Solicitors had applied for the release of these documents, he (Mr Salmond) would be
given access to them. Whilst it will become clear subsequently that in this particular case he was
not given access to these files, there is no clarity or legal certainty that he could not have had full
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access to all of the information contained in these files. I shall return to this as one of the
significant issues that requires some clarification for future cases.
As a result of the citation, I attended Parliament House in Edinburgh at the appointed time. The
original interlocutor specified 21 records, Social Work files, school files and health records relating
to a number of different children from different parts of Scotland. At the Court I met with my
colleague Fred McBride, Head of Social Work (Children’s Services), Stirling Council and his legal
adviser, Mr Peter Farquhar.
We were able to meet prior to our appearance and note that there were a number of serious
shared concerns about this process. It may be interesting to note, at this stage, that the
representatives from Stirling Council had appeared with three black bin bags full of relevant
documents.
The Commissioner, who is an Advocate appointed by the Court, introduced himself to us and we
were invited to enter the Court. It became clear at this point that the Commissioner was not
entirely clear about his powers and duties in relation to this case. The note-taker was sworn in and
the Commissioner may have taken the Oath himself, though I cannot recall with certainty. There
was then a confused discussion, partly about the process and once again about relevant powers
and responsibilities. We were “adjourned” whilst the Commissioner sought further legal advice. He
intimated to us that he did not believe he had any powers to listen to arguments as to whether or
not these documents should be produced. We were there only to produce the documents to him.
He accepted outside of the Court, that our concerns regarding confidentiality, breach of the Data
Protection Act etc, were serious and relevant concerns. We were advised that it would assist
matters if we could negotiate with Defence Counsel to come up with some informal agreement that
would allow matters to proceed.
In the Court, reference was initially made by Stirling Council, to the amount of third party
information that was contained within the documentation. When asked whether or not all of the
files could be gone through and names of third parties removed, all parties agreed that given the
huge amount of information, it would be impracticable to carry out this task in the relevant
timescales and prior to Salmond’s next appearance at the High Court.
In the informal discussions outside of the Court, I made it clear that I was not attempting, in any
way, to impede the course of justice but I did feel that there were a number of very serious issues
about releasing this information to a defendant.
It was also acknowledged by all parties that, apparently, petitioning for documents of this type in a
criminal case is at best highly unusual and in fact may be establishing a precedent. It was for this
reason that all of us to a varying extent were unclear about the legal procedures, powers,
responsibilities etc.
We were advised by the Defending Counsel that the appropriate time for us to state our objections
to this information being released, was when the petition was originally made to the High Court.
We were advised that a recorded delivery letter was sent to us advising us of that petition.
Subsequent enquiries have confirmed that we received a brief note on 13 March 2003 from W & J
Reid, Solicitors enclosing intimation copy petition and specification together with an interlocutor
fixing a date for same to be heard. Additionally there was hand written PS “please note that no
documents require to be supplied at present.”
This letter did not supply us with the time or date of the diet. It did state “You are entitled to be
present or represented at the diet which has been fixed.”
I received this document on 24 March 2003 and merely made arrangements for the relevant files to
be recovered.
There is a letter at the back of these documents which states that the case will be heard at the High
Court in Edinburgh on Tuesday 18 March 2003. Clearly we were unprepared and, at that time
unaware of the implications of this case.
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My colleagues from Stirling Council did recollect receiving similar information from the defendant’s
Solicitors but did not appreciate, even with legal advice, that at that stage they should have put
forward their objections to this information being released. They thought that the objections would
be listened to and considered by the Commissioner.
We were subsequently advised by the Commissioner, having taken legal advice and consulted
more senior Counsel, that he did not have any powers to listen to our objections or difficulties about
releasing this information. He intimated that the Court may have had the discretion to award him
such powers but that, in this particular case, they had chosen not to do so and as far as he could
understand he was there merely to enforce the order for the documents to be released to the
Defence. Again confirming that it would be of mutual benefit if we could arrive at some informal
agreement about how best to do this, taking into account our concerns.
I shall attempt to list all of the concerns that were raised about release of these documents.
Confidentiality. These files are confidential to children who, in this case, are the alleged victims of
sexual assault. The files are likely to contain intimate, private and personal details about the child’s
life, education and medical history. No consent has been sought either form the child nor the
child’s family for the release of this information, in fact in terms of the Data Protection Act, it is my
view that the Council is being ordered by the Court to breach the terms of this Act.
In relation to the above information, I have already made reference to the fact that the files,
particularly children’s files in Social Work, are likely to contain information about other family
members, the siblings, parents etc. Similarly they will contain copies of information supplied by a
third party, for instance medical practitioners. Should such third parties be made aware of the fact
that, (a) this information has been released and (b) the purpose to which it may be being used?
The interlocutor refers to all Social Work records in relation to this child. I have already made
reference to drawings and photographs attached to the file. There is no legal definition as to what
constitutes a Social Work record. I was particularly unwilling to release photographs. As we
develop better use of new technology, children’s files are likely to contain all kinds of additional
information, perhaps held on CD rom in the form of photographs, even videos etc. It is common
practice for many Social Workers to carry out life story work with children and it may be that the
child’s life story book is held by the Social Work Service on behalf of the child. Would such a
record be deemed to be a Social Work record or not?
Safety of children. It ought to be immediately apparent and obvious that in releasing such
documentation to a Defendant, particularly in a case of sexual abuse, information about the child’s
current address, wellbeing or vulnerability, could place the child at significant future risk. We were
assured by Defence Counsel that such considerations had been considered by the Court granting
the petition. However, there was no documentation or assurances to this effect, and for reasons
that I have referred to earlier, the agencies holding such records did not take the opportunity to
raise these concerns at the Court.
Specificity of information required. In relation to Child B, the petition states as follows:
“Child B lived for some time with her aunt, MS. She describes the child as disturbed and
suggestible. A line of defence is that Child B’s mother made advances to the accused which were
rejected. She then used the child to get back at the accused. The Social Work records are needed
to determine where Child B resided and to know her condition at that time. School records are
required to show her development and are understood to contain a recent assessment in relation to
her giving evidence at the trial of the petitioner.”
It hardly seems necessary to make use of Social Work records in order to establish where a child
was living at a particular time. Similarly, it does not seem appropriate to me to consider that
evidence about her mother’s intentions with regard to sexual advances from the accused, are in
any way likely to be contained within the Social Work file. Information within the Social Work file
will relate to the welfare and circumstances of the child. There would also appear to be an implied
line of defence that the child may be an unreliable witness.
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In many cases of this type there is a legitimate Social Work role to provide support to the family
and particularly the child as a vulnerable witness, prior to any Court Hearing. Naturally any such
work with the child would be written up by the Social Worker and contained within the file. It does
not seem appropriate to me that Defence Counsel should have access to information detailing the
child’s concerns, anxieties and vulnerability as a witness.
This raises a very serious concern about the Defence Counsel’s ability to “trawl” through a Social
Work file looking for information that may suggest that a young child is “disturbed and/or
suggestible”.”
I do not believe that this particular issue has been considered in the Lord Advocate’s deliberations
regarding the protection of child witnesses. Clearly, if Defence Counsel are able to petition for this
type of documentation, then the issue of its use needs to be considered.
In relation to Child A the petition states as follows:
“It is believed that in 2001, Child A had made similar accusations against her uncle, RD. Social
Work records are necessary to establish this.”
I am less certain about the relevance of whether or not a child has made previous or additional
allegations to the one specified.
It is accepted by those working in this field that very often abusers will target vulnerable children
who have been previously abused. I would have thought that this particular line of defence could
have been pursued without necessarily establishing this information from the Social Work records.
In the event, in this particular case, the Social Work records confirmed the opposite and that in fact
Child A disclosed the allegations of abuse by the petitioner in the course of other investigations that
were unfounded and deemed to be malicious from the petitioner’s girlfriend.
Defence Counsel received this information after the Commissioner’s Hearing and returned this file
to my care stating that he did not require any information from that file. It is my view that the
information contained in that file was highly incriminating to the defendant.
I do not believe that the petitions, as laid out in this case, were sufficiently specific and relevant to
warrant the wholesale transfer of large amounts of information about children’s health, welfare and
education to be given to Defence Counsel.
I appreciate that the use of the word “trawling” to describe the defence process of looking for
information in these files may be emotive. I was advised by Defence Counsel that in the present
climate he was compelled to go through all of the information that had been supplied to him, in
order to ensure that there was no snippets of information that could subsequently come to light to
prove his client’s innocence and thereby result in any charge of legal negligence on his part for not
having pursued such a line of defence in the first place. He clearly was, therefore, not in my
opinion, merely seeking to establish the facts as laid out in his petition but was clearly under a
professional obligation to ensure that these files contained no other information which might result
in casting sufficient doubt in a jury’s mind about his client’s guilt. This is an extremely serious
development in the conduct of such trials if children’s health, school and Social Work records are to
be subjected to such scrutiny in the future.
Direct access to these records by the defendant. In this case we were given an assurance by
Defence Counsel that the defendant would not have access to any of these files. In any event, it
was impracticable for him to do so. Nonetheless, I am left with a concern that clearly, any
information that Defence Counsel would choose to use from these files, would be given to the
defendant, ie a social background report, a particular case note or whatever. Certainly, if such
information is going to be used, copies would be required by all parties in the Court.
I believe that future guidance should specify under what circumstances the defendant, him or
herself, might have access to all or parts of the records released in this way.
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Security of information. Clearly, these files contained highly sensitive and confidential
information. In this case, the Defence Counsel was unable to give us assurances that all of these
files would be kept securely during the period for which he would require them. In the event, an
arrangement was agreed whereby the files would be taken to the instructing Solicitor’s office in
Dunfermline and kept securely at that office where Defence Counsel would have access to them.
I believe that this is a broad issue which requires careful consideration to ensure that such records
are kept securely at all times during such a process. Similarly, it is important that copies of relevant
documentation are only given to those people who require them and gathered up subsequently. It
is known that paedophiles do make use of documentation, describing and detailing their offences to
pass amongst each other for masturbatory purposes. Clearly, the Court should ensure absolute
security of this type of information in such circumstances.
Rights of children and families. It would appear to me absolutely essential that children and their
families for whom this information has been ordered through the Court, are advised of this fact.
Whilst I accept the Local Authority’s moral obligation in this respect, I believe that the duty ought to
be placed clearly with the Court to ensure that this is carried out sensitively and appropriately. It is
the Crown’s duty to protect vulnerable witnesses and to ensure that the victims are kept fully
advised throughout the process of criminal prosecution. Having ordered the release of these
documents, it would seem, therefore, logical to me that it is incumbent upon the Crown to advise
children and their families that this information has been handed over to the defence.
Procedural issues. I have already referred to the fact that the Commissioner in this case was
uncertain about his duties and responsibilities and that the whole process, being unusual, was
somewhat confusing. The original intimation copy petition and specification that we received from
W & J Reid, does not specify a time and date at which the diet has been fixed and we were not
advised of such a time and date. That original letter does state that we are entitled to be present or
represented at the diet. Clearly, in these unusual circumstances, I did not fully appreciate the
significance of that letter at that time and, in any event, my colleagues in Stirling Council who
received legal advice, did not understand that they should have appeared at that time to put
forward many of the concerns and issues contained within this present letter.
I am not aware of whether or not the subjects of this information, ie the children and/or their
families, have a similar right to representation at the time that such information is requested.
I understand from informal discussions with the Commissioner, that the Court may have granted
rights of “excerption.” I understand this to mean that the Court may have been able to allow him to
hear arguments about whether or not it was appropriate for this information to be handed over to
Defence Counsel. I am unable to offer any legal opinion or advice as to this part of the process but
clearly I would wish this to be raised as an issue for the Lord Advocate to deliberate upon and for
appropriate guidance to be given in respect of future cases of this type.
What constitutes a Social Work record? In this particular case I refused to hand over photographs
and drawings contained in the back of the file. Defence Counsel accepted this and raised no
objections. As already stated in this document some guidance would be helpful, although in a
sense, if petitions are only granted in respect of specific information that is required, it may be
possible to only deliver documentation referring to that specific issue.
There is finally the issue of assuring that all of the information is properly returned to us and it might
be that in some cases, the information held by the defence could be kept for significant periods of
time thereby disadvantaging the agencies and children who may or may not have kept copies of
such documentation. Again, in this particular case, Fife Council was able to make a copy of all of
the relevant documentation, partly to ensure that when the originals are returned to us they are
returned in complete order. My colleagues in Stirling Council would have found such a task
extremely onerous within the relevant timescales.
In the event, the arrangements that were agreed informally about handing over these two children’s
files to the defence agent were as follows:-
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•

Defence Counsel would look through both Fife Council files immediately after the
Commission’s Hearing in order to try to deal with the matter promptly and return unwanted
information to us immediately.

In the case of Child A this was done and all of the information was immediately returned to me as
not required by Defence Counsel. Child B’s file was somewhat lengthier and the Defence Counsel
was unable to complete the task in an acceptable timescale. Consequently it was agreed that:•
•
•
•

The information would be held at the instructing Solicitor’s office in Dunfermline and kept
securely there.
We would be advised of what information, if any, was being used from this file for the purposes
of the defence.
Arrangements would be made for the file to be collected as soon as possible when it was no
longer required by the defence.
In addition we were given an assurance that the defendant would not have access to either of
these files.

You should be clear that I was faced with very little choice in this matter and that this agreement,
informal in nature, was the best I felt that I could achieve in order to safeguard the interests of
these two children whose rights and welfare, I believe, have been compromised through this
unclear legal process that may set a very dangerous precedent for the future protection of
vulnerable children involved in cases of sexual abuse.
I would welcome your advice as to how best we should present these issues to relevant agencies
in order that they may be addressed.
Yours sincerely
John A Pease
Senior Manager
Child Care
September 2003
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SUBMISSION FROM JUSTICE FOR CHILDREN
Justice for Children was established in 2001 due to strong lay and professional concern that the
interests of children should be compatible with, and indeed enhanced by, the Scottish Justice
system. Justice for Children works to secure respect for the human rights of children who give
evidence in civil and criminal proceedings in Scotland. A focus on the rights and interests of the
child is clearly compatible with the accused’s right to a fair trial.
The Justice for Children Child Witness Reform Group comprises some 60 organisations and
individuals, including CHILDREN 1ST, ChildLine Scotland, NCH Scotland and the Scottish Child Law
Centre.
Introduction
The Justice for Children Child Witness Reform Group welcomes the Vulnerable Witnesses
(Scotland) Bill as a crucial first step forward in ensuring that children can give their best possible
evidence in court. The Bill acknowledges that a significant cultural shift is necessary in order to
ensure that children and young people are able to give their best evidence. We believe that a
crucial weakness in the Bill is the failure to guarantee the provision of special measures, both as a
matter of right and resource.
While the focus of this submission is on children we recognise that vulnerable adults are also
expected to benefit from the Bill. We note that in the Scottish Executive’s consultation Putting our
Communities First: A Strategy for Tackling Anti-Social Behaviour that the provisions of the Bill may
apply to adult witnesses in anti-social behaviour cases. (p. 21, Section 1 Protecting and
Empowering Communities),
The measures proposed in the Bill are based on a recognition that legal reform is necessary to
ensure that the justice system and legal professionals have due regard to the rights and welfare of
children and young people. The adverse consequences of the way in which cases are currently
conducted cannot be overestimated. It is our experience that, when giving evidence in court,
children feel like it is they who are the accused. We find that the negative impact of abuse on
children – including feelings of fear and powerlessness and loss of trust in adults – is often
reinforced by their experiences in the courts. When disclosure of abuse leads to further suffering
for a child, the threats made by the abuser of dire consequences should they ever tell anyone are
borne out by the child’s subsequent experiences.
The principles and rights enshrined in the UN Convention on the Rights of the Child are not
currently upheld when children appear as witnesses. When cases collapse because child
witnesses are inadequately supported and fail to give their best evidence, the consequences for
the children involved are devastating. The wider consequences – in terms of under-reported crime,
witnesses who are reluctant to come forward and, ultimately, the low prosecution and high failure
rate for these cases – are adverse for children generally.
Over the last two years, Justice for Children has worked with professionals, lay people and
academics to develop solutions that preserve the judicial rights of accused persons, and of
defenders or pursuers, whilst at the same time safeguarding and promoting the rights and interests
of children and young people. From that work, we recognise that there are two major omissions
from the Bill:
•
THE ESTABLISHMENT OF A ‘CHILD WITNESS SUPPORT SERVICE’, AS
RECOMMENDED BY THE LORD ADVOCATE’S WORKING GROUP, TO MEET THE SUPPORT
ARRANGEMENTS FOR THE CHILD PRIOR TO AND POST THE COURT APPEARANCE – IN
CONSULTATION WITH THE CHILD AND APPROPRIATE OTHERS. IN DEFINING USERS OF
THIS SERVICE WE WOULD EXPECT IT TO APPLY TO ALL CHILDREN AND YOUNG PEOPLE
UNDER THE AGE OF 18.
•
The establishment of a statutory function within the justice service to protect the rights,
interests and welfare of children. We recommend a ‘Children’s Justice Section’ within the Justice
Department which would have the responsibility to co-ordinate the conduct of all cases concerning
children’s evidence. This would include specialist procurators fiscal, childcare and legal/police
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personnel. The Section would work closely with the Children’s Hearing service, the Victim
Information and Advice Service (VIAS), the police, local child protection and social services
agencies and health services, co-ordinating the work of these agencies in relation to the conduct of
cases involving children.

Human Rights
All legislation which is presented to the Scottish Parliament must be compatible with the Human
Rights Act 1998. Justice for Children believes that this Bill is founded on balancing the human
rights principles of:
• The need to respect the inherent dignity of people, of all ages, who give evidence in court. That
human right applies equally to children!
• The need to ensure a fair trial.
• The right to respect for private and family life, home and correspondence.
The human rights of children and young people must be respected in the legal process, particularly
the obligation to protect their dignity in what is currently perceived as a very traumatic experience:
“My friend went to court last year. She’s still really upset and has awful dreams about it”.
“I’m in a really bad situation – I’m worried about going to court and I can’t sleep.” 12 year old girl.
In fact the fear of giving evidence in court can mean that some of the most serious crimes are
never reported:
”I wish I’d told someone he’d raped me, but I don’t want to go to court. I couldn’t handle it.” 13
year old.
“My uncle raped me four years ago. He went to court but was found not guilty – no one believed
me. Something else has happened; I’m not telling anyone this time” 13 year old.
(These quotes come from children who called ChildLine).
Ultimately the Bill will only be successful in achieving its objectives if there is cultural and
operational change on the part of all those involved in administering the civil and criminal law.
Purpose of the Bill
Justice for Children believes that the measures proposed in Bill are not sufficient to meet the
declared objectives to:
• Improve the quality of evidence given by vulnerable witnesses
• Enable and encourage the use of special measures in all types of court proceedings
• Widen the category of witnesses who may be considered as vulnerable to include all children and
young people under 18.
Justice for Children believes that action is required on the following to achieve the declared
objectives:
•
•
•

Cultural change
Proper support services for children
Creating an environment where children and other vulnerable witnesses are able to give their
best evidence.

“Rights” set out in the Bill
“This Bill will give children (aged under 16) an automatic entitlement to use special, measures
when they give evidence. This means that children will now have a right to use a special measure
although they can express a wish to waive their entitlement.” (Policy Memorandum, Paragraph 15)
The commitment to a ‘right’ is disingenuous. Only the Policy Memorandum refers to a ‘right’. In
fact children and young people have no protection from an arbitrary decision not to grant the
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special measure(s) requested. The child/young person who is a witness has only the right to ask
for a special measure(s) but no entitlement to receive the specific measures or measure requested.
The Bill as introduced gives children no right to special measures
Special measures are essential to ensure that children give their best evidence, particularly in
criminal courts, where the high standard of proof means that the credibility and reliability of their
evidence will be severely tested. The Bill as introduced provides that a criminal court shall make an
order authorising the use of special measures if satisfied that the test is fulfilled. The test is that
“the special measure or measures specified in the notice is or are the most appropriate for the
purpose of taking the child witness’s evidence.” [Part I, s271A (6)(a)].
The use of the “most appropriate” test is a fatal flaw in the Bill. The court is not required, as it is in
civil cases, to have regard to the possible effect on the child of giving evidence without the benefit
of special measures. There is no presumption that giving evidence without such measures would
be detrimental to the child’s interests. The test leaves the court to use its discretion with no
guidance.
The Justice for Children campaign reminds the Committee of the cultural change that will be
required to ensure the Bill’s success. It is essential that, to enable that cultural change, the Bill sets
down standards that courts must follow. Without those standards, the campaign believes that the
courts will continue to regard evidence given in any other way than live and unaided in the witness
box as inherently suspect and will be reluctant to order special measures.
The “most appropriate” test should be removed from the Bill and replaced by a principle that states
that children have rights to special measures unless, for example, the court is satisfied that these
measures would not be in their best interests.
In addition, the ability of the court to revoke a previous order for special measures must be
removed from the Bill. The existence of this power undermines the Bill’s purpose and means
continuing uncertainty for the child, who may find the arrangements for the giving of her/his
evidence changed at the last minute.
THE BILL MUST DELIVER A RIGHT TO SPECIAL MEASURES FOR CHILDREN AND YOUNG
PEOPLE. A RIGHT GUARANTEES A CERTAIN LEVEL OF TREATMENT. SO IF CHILDREN
AND YOUNG PEOPLE ARE TO HAVE A RIGHT TO SPECIAL MEASURES, THEY MUST HAVE
THE POWER TO ENFORCE THIS RIGHT
Problems with the General Principles of the Bill
•

It continues to permit discretion in the use of special measures for children and young people
who are vulnerable witnesses.

•

“It is intended that the Bill will help to support the development of a culture within the justice
system which enables children and other vulnerable witnesses to participate fully.” (Policy
Memorandum, paragraph 2). We agree that on its own, the Bill cannot deliver the culture
change which is necessary to ensure that the needs and interests of children and young
people are fully protected. It is therefore very important to seek information at Stage 1 on what
other measures will be introduced, along with timescales, to achieve a real cultural change
amongst all court staff and professions involved in the legal process.

•

“The main benefit of automatic entitlement is that it enables the witness to know what to expect
from the trial experience at an early stage.” (Ibid., paragraph 15). How will the child/young
person know what to expect given that they have no power to control the process? It is up to
the Sheriff to decide what and how many special measures will be granted. This principle must
be thoroughly debated at Stage 1 and the safeguards that we request above added.
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Other Issues
Effect of Being a Witness in the Current System
As stated above, it is essential to acknowledge that the current system causes distress and
confusion to children and young people. There is no system for identifying and flagging up child
witness cases. When children come to court as witnesses, VIAS are often the first to realise They
are children.
Special Measures
Special measures are about enabling witnesses to give their best evidence and thus getting to the
truth. Innocent persons have, therefore, nothing to fear from special measures such as giving
evidence in chief in the form of a prior statement. [Part I, s271M].
However it is very disappointing that one of the special measures, the power to take evidence from
a child/young person on commission outside court premises, is significantly and unnecessarily
diluted in both civil and criminal proceedings, as the accused may be in the room with the consent
of the commissioner. [Part I, s271I & Part II s14].
Clarification is needed on the circumstances it is envisaged that the Court could use the power not
to grant a special measures order. The Bill allows this to happen if:
“(i) the taking of the evidence of the child witness without the child witness being so present would
give rise to a significant risk of prejudice to the fairness of the trial or otherwise to the interests of
justice, and (ii) that risk significantly outweighs any risk of prejudice to the interests of the child
witness if the order is made.” [Part I s271A (11) & s271B (3)].
It is the experience of those involved in working with child witnesses that current measures to get
the best evidence from children are insufficiently used. There is, therefore, a real fear that this
power to refuse special measures will be routinely used. We are also opposed to this power in
principle.
Denying a special measure(s) is denying a child justice and potentially the right to dignity. It is in
the public interest that witnesses are enabled to give their best evidence in court and it is in the
public interest that the court hears the truth.
There is also a need for sufficient investment in the staff and technology required to deliver the
‘special measures’ such as support workers. We believe that there should be sustained investment
across the country to ensure that special measures are available and in place in every sheriff court.
Only thus, and with automatic entitlement, will the desired change of culture begin to be effected
across the whole system. The costs associated with the introduction and implementation of this Bill
are high: £3.95 million annual running costs and start up costs of £1.2 million. This is especially so
since the latter costs do not include special measures such as e.g. live TV links in every sheriff court
(see Part II, s15). Practically, the arrangement for moving from one sheriff court without the facility
of a live television link to another sheriff court within the same sheriffdom which does have such a
link, may cause significant administrative problems and unnecessary disruption to other cases and
possible delays for the case in which the child/young person is involved.
£1.87 million is given for applications and notices pre-hearing. Automatic entitlement to and
arrangements for, the provision of special measures would cut these and other administrative
costs. Such processes will, we believe, add further strain and confusion to an overburdened
service, putting pressure on court time and potentially leading to a backlog of cases.
Support
During the passage of the Bill, clarification should be obtained on the general principle of the
support given to children and young people. Section 271 L states “The supporter shall not prompt
or otherwise seek to influence the witness in the course of giving evidence.” [Part I, s271L (3)]. Staff
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from voluntary organisations, such as CHILDREN 1ST, who have experience of being supporters,
say that they have been fearful even of offering a tissue to a crying child in case it is interpreted by
the judge or portrayed by the defence as prejudicing the child’s evidence in some way.
Delays
Children and young people already have to wait for long periods of time before the case is called
and it is not unusual for cases to be repeatedly delayed. By adding an additional tier, pre-trial
hearings, there is a real danger that cases will be delayed even further. This is certainly not in the
interests of children and young people.
Training
Training is required for all those involved in child witness cases. Training will enhance awareness
about dealing with children, about the needs of children and relevant child development issues as
well as of the dynamics of abuse, particularly the impact of the power relation between the abuser
and child. This general principle of mirroring legal change with training must be acknowledged.
Child Protection: making the court a safe environment for children
In the small number of cases in which we envisage children electing to give evidence in court, there
must be a duty on the court to ensure it is a safe environment for children. It's everyone's job to
make sure I'm alright, the Report of the Child Protection Audit and Review, makes clear at several
points the importance of bringing to justice perpetrators of abuse, for example: “The reasons why
children were not protected in our sample were similar to the reasons why children were not
protected in other research studies. Many of the children in our sample and in previous studies
expected the criminal justice system to protect them by convicting the abuser and delivering justice,
but only a very small proportion of identified cases of abuse or neglect lead to a prosecution and
even when cases do proceed to court there may not be a conviction… The small number of
children in our sample who were involved in the court system indicated … that the court process
has a damaging effect on them. Where the abuser is not found guilty they feel they have not been
believed and have endured a distressing experience ‘for nothing’.” (7.3, p.124).
The Report emphasises that the Scottish Executive's vision for Scotland's children is 'A Scotland in
which every child matters, where every child, regardless of his or her family background, has the
best possible start in life.' The Foreword, states that:
“All children in Scotland deserve to be cared for and protected from harm and to grow up in a safe
environment in which their rights and needs are respected. Unfortunately, not all children are
properly cared for or protected and sometimes the environments in which children live are harmful to
their development and wellbeing. Every adult in Scotland has a role in ensuring all our children live
safely and can reach their full potential.” (p.4).
The Court must ensure it is a safe environment for children too!
The Review outlines the progress which has been made in the past decade to improve protection for
Scotland's children, particularly:
• the sound legal framework of the Children (Scotland) Act 1995 which places meeting children's
needs to the fore;
• the readiness of many services to embrace joint working in order to secure children's welfare;
and
• the committed goodwill and sustained efforts of professionals in those services.
(Ibid., p.4)
However the Review acknowledges that “…the task of protecting children is never done. There are
still persistent and serious problems to be tackled in Scotland, as this report outlines. This is the
right time to take the opportunities presented by earlier improvements:
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• to boost the performance of agencies which have a major role in protecting children from harm
and neglect, not only individually but - since no one holds all the pieces - as partners; and
• to secure much better improvements for children's lives from the extensive efforts and
resources, which are committed to protecting them from harm.” (Ibid., pp.4-5).
This Bill focuses on those agencies which deliver justice in Scotland and must be recognised as
just one part of a wider strategy to deliver that vision for children and young people who are
witnesses.
Defamation
We believe the Committee must explore the relationship of defamation law to this Bill and its
declared principle which is to enable vulnerable witnesses to report instances of abuse by enabling
better protection and assistance to be given to vulnerable witnesses.
Conclusion
It is important that the Justice 2 Committee clarifies if there is general agreement on the nature of
the situation which child witnesses face. Justice for Children believes that the fundamental problem
with Scotland’s system of justice is that the needs and rights of children are not central and that the
law and the culture has to change for the system to get at the truth in each and every case!
Justice for Children is supportive of the Bill as a first step in improving experiences for children and
young people, but it does not go far enough. Justice for Children wishes to see several major
changes to the general principles of the Bill which are:
• evidence on commission for all children up to 12 and for a choice for those over 12 with the
assumption that they give evidence on commission unless they decide otherwise;
• the establishment of a Children's Justice Section within the Justice Department
• the implementation of Child Witness Support Service;
• compulsory training and accreditation of those involved in the delivery of justice.
Margaret McKay
Chief Executive
st
Children 1
Maggie Mellon
Head of Public Policy
NCH Scotland
Anne Houston
Director
ChildLine Scotland
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SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND
The Law Society of Scotland (“the Society”) welcomes the introduction of the Vulnerable Witnesses
(Scotland) Bill and supports the principle of the bill, which is designed to enable vulnerable
witnesses give better evidence and participate more effectively in the justice system.
The Context
This measure is part of a much wider programme of work designed to improve the position of
victims and witnesses in the justice system. The Society welcomes these developments and
believes that the identification of a witness as being potentially vulnerable at an early stage in the
case and the communication of that information to all involved is crucial. Identification of
vulnerable and intimidated witnesses is a practical rather than a legal issue and must be tackled
through increasing awareness and sensitivity and by enhancing the knowledge and skills of
everyone involved in the justice process. Guidance to assist in identifying such witnesses would be
helpful. The proposals contained in the bill, together with proper training and awareness, should
ensure that victims and witnesses are treated appropriately and with the dignity and respect they
deserve.
Definition of Vulnerable Witnesses (Part 1, Section 1; Part 2, Section 7)
At present, section 271 of the Criminal Procedure (Scotland) Act 1995 allows a “vulnerable person”
to be eligible to use special measures in criminal trials in certain specified circumstances. The
definition of “vulnerable person” is very narrow and restricts the category to three groups of
people:•
•
•

persons aged under 16
persons aged 16 or over who are subject to one of a number of mental health related court
orders; and
persons aged 16 or over who suffer from significant impairment of intelligence and social
functioning.

In addition, the court at common law has the power to make special arrangements, such as the
provision of screens, for witnesses who do not come within the statutory definition of “vulnerable”
but who require protection, including protection from intimidation or reprisals. This common law
power was re-stated in the recent case of Hampson-v-HMA 2003 SCCR 13. However, it was
acknowledged in that case that the court will not lightly alter the normal procedure and accordingly,
this power may be used sparingly.
The Bill therefore seeks to improve the position and extend the categories of witnesses eligible to
use special measures. It provides an automatic entitlement for children under the age of 16 and a
discretionary entitlement for others. The Society welcomes this initiative as it introduces a
mechanism by which parties and the court are required to consider and address issues of
vulnerability in advance of court hearings.
If the policy objective is to operate effectively in practice, however, the definition of those falling
within the category of “vulnerable witness” must be clearly defined and the criteria for special
measures set out in an accessible and comprehensive manner. This should ensure that those who
need assistance would not be unnecessarily excluded and prevent the development of
inconsistencies and unfairness in the availability of special measures.
Child Witnesses – section 271(1)(a) and section 7(1)(a)
The Society agrees that all children under 16 should fall within the definition of “vulnerable witness”
for the purposes of the new section 271 and section 7.
Witnesses with a mental disorder – section 271(1)(b)(i) and section 7(1)(b)(i)
Similarly, the Society welcomes the recognition in the bill that special measures should be
available, if not always used, for witnesses with a mental disorder. The Society has been calling
for special protective measures for such witnesses, not just those subject to a court order, for some
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time and lobbied the U.K. Parliament for greater protections for people with mental illnesses during
the passage of the Prisoners and Criminal Proceedings (Scotland) Act 1993 and the Crime and
Punishment (Scotland) Act 1997.
Although the Bill goes some way to providing that recognition, it does not fully address the
Society’s concerns about the treatment of such witnesses in the justice system and the facilitation
of the delivery of best evidence. The Society believes that a person with a mental disorder as
defined in the Mental Health (Care and Treatment) (Scotland) Act 2003 (“the 2003 Act”) should be
eligible for consideration for special measures on a discretionary basis. The fact that a person
suffers from a mental disorder under the 2003 Act should operate as a gateway, which would
entitle the courts to determine whether it is appropriate for the person to receive special measures.
The legislation should, in the Society’s view, provide for the situation in which the impact of giving
evidence on the witness could be unacceptably harmful and/or the situation in which special
measures are required to enable the witness to give best evidence. It is hoped that the legislation
would not then exclude those people with mental disorders who could benefit from the use of court
assistance.
Witnesses in Fear and Distress –section 271(1)(b)(ii) and section 7(1)(b)(ii)
It is appropriate that external circumstances affecting the witness can be taken into account in
determining whether the witness should be entitled to use special measures. However, the Society
is concerned that the definition of vulnerability in the bill, although linked to these factors, focuses
on the risk that the quality of the evidence will be diminished, rather than on the impact that the
experience of giving evidence will have on the witness. A witness may, for example, be able to
give evidence coherently and in a way which would not impair the quality of the evidence led.
However, the stress of giving evidence may have such a profound effect on the witness that it
induces mental health problems in that witness. The use of special measures may help to prevent
or alleviate such difficulties. The Society would therefore suggest that the definition of vulnerability
should be linked to a determination of whether the process of giving evidence in the ordinary
course of events would expose the witness to undue mental stress or suffering and that section
271(1)(b) and section 7(1)(b) should be altered to reflect this more clearly.
The Power to Self-Refer
Although parties to proceedings and the court itself have a duty to consider whether any witnesses
are vulnerable, the Society believes that if access to the range of special measures is to be
comprehensive, witnesses should be allowed to make an application to be treated as a vulnerable
witness in their own right.
Hearings in respect of Notices or Applications for Special Measures
Sections 271A and 271C of the bill set out the procedure for making a notice or application for
special measures. If the court is satisfied, on the basis of information contained in the notice or
application, that the specified special measure is the most appropriate way in which the evidence
can be taken, then the court will, without hearing the parties, make an order authorising the use of
that special measure. The other party to the proceedings will only have an opportunity to address
the court, if the court orders a hearing. The court will only order a hearing and ordain parties to
attend when it is not satisfied, on the basis of the notice, that an order should be made. In
determining whether it is appropriate to make an order, the court will seek to balance the interests
of the witness with the accused’s right to a fair trial. When considering the initial notice or
application, however, the court may only be in possession of limited information from one party to
the proceedings.
This represents a departure from current procedure. In terms of Chapter 22.2 of the Act of
Adjournal (Criminal Procedure Rules) 1996, the court will not determine an application for the use
of television link without first hearing the parties. The Society would question the rationale for
departing from this procedure. If the court is to be in possession of all relevant information when
assessing whether it is appropriate to make an order for special measures, then parties in the case
should have an opportunity to make written or oral representations to the court. This will then
ensure that a balanced approach is taken in the determination of such notices and applications.
Supporters- section 271L
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The Society welcomes section 271L of the bill, which places on a statutory basis the concept of
supporters as a special measure. The traditional role of a supporter is to provide moral support
and a physical presence in court to comfort the witness. The number of people who can fulfil this
role in any one case may be limited. To be fully effective, the witness should be entitled to choose
the most appropriate person to act. Section 271L(2), however, restricts this choice by providing that
“no person who is or is to be a witness in the proceedings [can also] be a supporter”. In terms of
current practice, however, the evidence of a supporter who is also a witness will be taken first,
before the evidence of the witness who requires support. This then allows the witness to remain in
court and act as a supporter. The Society would recommend that the bill is amended to reflect
these existing arrangements.
Expert Evidence as to Subsequent Behaviour of Complainer – section 5
The Society would seek clarification as to how this provision will interface with sections 274 and
275 of the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”), which place restrictions on the
evidence which can be led in trials involving sexual offences.
Power to Prohibit Personal Conduct of Defence in Cases involving Vulnerable Witnessessection 6
Section 6 of the bill seeks to prohibit an accused person from personally conducting his or her
defence in cases involving vulnerable witnesses, thereby extending the application of sections
288C and 288D of the 1995 Act. The power of the court to intervene in these cases is, however,
discretionary and subject to considerations of the interests of justice.
69
During the passage of the Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 , the
Society expressed concern about the practical implications of requiring an accused person to be
legally represented throughout the trial and of appointing representation through the court. These
concerns focused on the nature of the solicitor/client relationship and the lack of information, which
may be available to the court appointed lawyer.

(a) The solicitor/client relationship
Article 5(a) of the Code of Conduct for Scottish Solicitors states that “solicitors must act on the
basis of their client’s proper instructions”. This statement reflects the fact that the solicitor/client
relationship has its foundation in the law of contract and solicitors must have their client’s authority
to act. If the solicitor has no instructions, then he or she has no authority to act.
The provisions contained in sections 288C and 288D of the 1995 Act seek to address this by
providing statutory authority for the solicitor to act in circumstances where the accused gives:a)
b)
c)

no instruction;
“inadequate” instruction; or
“perverse” instructions.

However, in all other respects, these sections of the 1995 Act envisage a traditional professional
relationship developing between the court appointed solicitor and the accused. Unlike in England
70
and Wales , the solicitor in Scotland is placed under a duty to act in the best interests of the client,
while being subject to the same obligations as if engaged directly by the client. The solicitor is
therefore, obliged to have regard to the other provisions of the Code of Conduct.

69

The Sexual Offences (Procedure and Evidence) (Scotland) Act 2002 inserted sections 288C and
288D into the Criminal Procedure (Scotland) Act 1995.
70
In terms of Section 38 of the Youth Justice and Criminal Evidence Act 1999, a court appointed
solicitor in proceedings for sexual offences is not responsible in any way to the accused.
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Article 5 of the Code states that “solicitors must provide adequate professional services”. The
Code explains that an adequate professional service requires the legal knowledge, skill,
thoroughness and preparation necessary to process the matter in hand. Solicitors should not
accept instructions unless they can adequately discharge them. Consideration should therefore be
given to how the court appointed solicitor can reconcile these responsibilities with the duties
imposed by the 1995 Act.
The Society proposed during the passage of the bill that specific provision should be made in the
legislation to reflect what is a substantial change in the solicitor/client relationship and would renew
this position in relation to the present measure.
Lack of information
In terms of the rules of evidence, it is generally accepted that it is inappropriate for an advocate or
solicitor to put a question to a witness during a trial, which to his or her knowledge, has no basis in
fact or forms part of the accused’s version of events. Without the co-operation of the accused, or
information as to the defence, it is difficult to envisage how the court appointed lawyer will be in a
position to test the evidence led by the prosecution.
Efforts could be made to ensure that the solicitor is fully aware of the strengths and weaknesses of
the prosecution case and to that extent, the prosecution case can be tested. However, without
information from the accused as to the defence, the court appointee cannot effectively represent
the accused or discharge the professional duties already identified.
The 1995 Act acknowledges this difficulty and states that “where the accused gives no instructions
or inadequate or perverse instructions, [the court appointed solicitor must] act in the best interests
of the accused.” No guidance, however, is given as to how, without any instructions, the solicitor is
to determine “the best interests” of the client. It is therefore difficult to ascertain how the solicitor
will be able to fulfil the statutory duty imposed by this section.
Although these concerns were raised in the context of the Sexual Offences (Procedure and
Evidence) (Sc) Act 2002, they are equally valid in relation to the proposed extension of these
provisions to cases involving vulnerable witnesses.
There have been few cases in which the provisions of sections 288C and 288D have been invoked
so far. There may be some merit in waiting to assess how these provisions will work in practice
before extending them to other categories of witness.
Civil Proceedings – Part 2
Definition of “civil proceedings”.
Section 7(2) defines “civil proceedings” for the purposes of the bill as including “in addition to such
proceedings in any of the ordinary courts of law, any proceedings to which section 91(procedural
rules in relation to certain applications etc) of the Children (Scotland) Act 1995 (c36) applies”.
As currently drafted, there may be some dubiety as to what is meant by the “ordinary courts of law”.
Does this phrase include, for example, the Court of the Lord Lyon or the Scottish Land Court?
Would this definition of “civil proceedings” extend to arbitration? To avoid any ambiguity, it may be
better to define “civil proceedings” by reference to proceedings before specified courts. There are
two civil courts in Scotland; the Sheriff Court, exercising civil jurisdiction and the Court of Session.
In this way, all proceedings before these courts, however defined or characterised, would be
included. There would then be no need to specify section 91 of the Children (Scotland) Act and it
would be clear that proceedings before statutory tribunals and the Land Tribunal would be
excluded. Provision could also be made for the Scottish Ministers to add to the list of courts or to
include tribunals not reserved to Westminster.

Costs
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The Society notes that the financial memorandum stipulates that the party citing the witness will be
responsible for the costs of the special measures in civil cases. If the welfare of vulnerable
witnesses is to be the principal consideration when determining how evidence should be led, then
the Society believes that the Scottish Ministers should pay for the special measures. The Society
understands that the process of taking evidence on commission, for example, can be expensive
and indeed, may prove to be prohibitive for some. This could result in parties being denied access
to justice or being prevented from leading relevant evidence because of financial constraints.
Alternatively, the interests of witnesses could be prejudiced because of insufficient consideration of
their needs and inappropriate attention to financial factors. As a minimum, the court should have
the power to direct payment by the Scottish Ministers on a case by case basis.
Monitoring
The Society believes that the effectiveness of the provisions contained in this measure should be
monitored in practice to ensure that the needs of vulnerable witnesses are being properly
addressed and best evidence delivered.
I hope these comments are of some assistance to the Justice 2 Committee in its consideration of
the bill. The Society has further comments of a drafting and technical nature to which it will return
at Stage 2. In the meantime, should you wish to discuss any aspect of this, please do not hesitate
to contact me.
Yours sincerely

Anne G. Keenan
Deputy Director
28 August 2003
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SUBMISSION FROM THE MOIRA ANDERSON FOUNDATION
The Foundation welcomes any initiative which improves the treatment of vulnerable witnesses and
in the main would support the introduction of legislation based on this Bill. However individual
members of the Management Board have concerns that the Bill does not go far enough to improve
the treatment of vulnerable witnesses.
One area in which the Management Board is in complete agreement is in the area of the
requirement for corroboration. While the main focus of the Bill is treatment of witnesses in court,
this is inextricably linked with corroboration. The need to find this corroboration greatly influences
the treatment of witnesses by agents acting on behalf of both the prosecution and the defence.
The “Vital Voices” paper from which the Bill evolved makes reference to the use of the “Moorov
Doctrine” in Scotland, which allows for corroboration by separate witnesses in separate
circumstances if the crimes are related in character, circumstances and time.
This doctrine has evolved in common law originally based on a decision in 1930. While it has been
a very positive aspect of Scottish law for vulnerable witnesses it is felt that its application has been
fettered in that precedent has restricted its use to cases where the crimes are not more than three
years apart. It is felt that crimes of the type committed against the most vulnerable of witnesses are
often separated by much longer periods than this but are however, none the less often linked in
character, circumstance and by relationships.
The members of the board feel that The Vulnerable Witnesses Bill is an opportunity to have the
principles of the “ Moorov Doctrine” drafted into statute and to remove the weakness of being
limited by time.
August 2003
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LETTER FROM RENFREWSHIRE COUNCIL
Thank you for your recent correspondence concerning vulnerable witnesses. Having spoken to
staff in this office there are a number of comments that I would like to make regarding this Bill.
In cases where children are required to give evidence, the use of screens and CCTV may well
have reduced the trauma involved. However within the Criminal Justice system there is no
adversarial approach and the cross examination process can be particularly difficult for children
and vulnerable adults.
The Scottish Executive has already recognised that witnesses being cross examined by the alleged
perpetrator when they are defending themselves can be particularly abusive and legislation has
now ended this practice. This has to be welcomed.
Within the civil process there still remains a culture of cross examinations and discrediting of
witnesses. This is particularly evident within cases where children are being freed for adoption in
permancey planning cases. This environment can be extremely hostile and foster carers and
untrained staff can be treated in an aggressive and hostile manner.
In relation to adult with learning disability there is a lack of clarity from within the Procurator Fiscal
Services as to how adults with a learning disability are treated. It would be of assistance if clarity
were given in this area within this legislation.

Peter MacLeod
Head of Operations
18 September 2003
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SUBMISSION FROM SCOTTISH ASSOCIATION FOR MENTAL HEALTH
Thank you for your letter dated 1st July inviting SAMH to submit evidence on the above
Bill.
SAMH broadly welcomes this Bill. The prospect of giving evidence in court can be
particularly daunting for some people with mental health problems and may even
exacerbate the symptoms of their illness. It is in the interests of justice that special
measures are available where necessary to enable such vulnerable individuals to give
evidence effectively.
We believe that the range of measures available is appropriate and we welcome the
inclusion of the ‘supporter’ provisions in statute.
Our only concern is the definition of “vulnerable witness” as it relates to people with
mental disorders. We believe that people with mental disorders should qualify for
special measures in any case where it is likely that the witness would be more able to
give evidence with the benefit of a special measure. We do not believe that the court
should require to assess this against the list of factors at section 271(2) (as inserted in
the 1995 Act by section 1 of this Bill). We believe that this sub-section could lead to an
overemphasis on the circumstances of the case, rather than keeping the focus on the
vulnerability of the witness. We would suggest that section 271(2) should only apply in
relation to witnesses who may be considered vulnerable in terms of section 271(1)(b)(ii)
ie where the person’s vulnerability does not arise through mental disorder but through
“fear or distress”. This would apply equally to the definition as it appears in section 7(1)
and (2) in relation to civil proceedings.
There are two issues where we would like clarification. It is unclear what evidence the
court would require to be satisfied that a witness had a ‘mental disorder’. Would medical
evidence be necessary? Also, could the fact that a person qualified for special
measures as a vulnerable witness by reason of mental disorder be ‘made public’ ie could
the press pick up and report on the fact that a witness had been granted special
measures because of a mental disorder? If so, this may be off-putting for some
witnesses who may be afraid of the stigma and discrimination that this could cause
them. Sadly, many people with mental health problems experience stigma and
discrimination. Recent research showed that people with mental health problems report
more than twice as much harassment than the general population (Give us a break, NSF
Scotland, 2001). It would be preferable if the reason for the person being considered a
‘vulnerable witness’ was not publicly disclosed unless this was relevant to the case.
Yours sincerely
Sandra McDougall
Legal Officer
15 August 2003
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SUBMISSION FROM SCOTTISH CHILD LAW CENTRE
The Scottish Child Law Centre is a charity that promotes the rights and welfare of children and
young people under the age of 18, by undertaking advice, training, and policy work and the
provision of information on the law as it affects under 18s in Scotland. The Centre provides a
telephone advice line service on child law and related legal matters, with a freephone for children
and young people.
This document contains comments only on measures relating to those witnesses under age 16,
involved in both criminal and civil proceedings. For the avoidance of doubt, the Centre welcomes
the Bill’s provision to abolish the competence test for child witnesses. This is consistent with the
view that children are no more or less likely than adults to tell the truth and the court should be able
to judge their evidence once it has been heard. The Centre would point out, however, that it is
particularly important for any court, whether civil or criminal, to be confident that the system for
hearing the child’s evidence does not put the child at a disadvantage. The present system does
that, and without the suggested amendments, the Bill will not change that position.
In responding to previous Scottish Executive consultations on the issue of vulnerable witnesses,
the Centre urged that reform should take account of certain issues, without which, in the Centre’s
view, reform will, at best, have limited success and at worst, fail in its objectives. The attention of
the committee is drawn to these issues and the Centre asks the committee to consider the Bill as
introduced in the context of these issues. Understanding this context will, the Centre hopes, allow
the committee to appreciate the significant flaws contained in the Bill, and the need for substantial
amendment.
Institutional inertia in court system means change must be mandated
The corner-stone of the adversarial system of criminal justice is the principle that a accuser is
innocent until proved guilty. The right to cross-examination is an essential adjunct to that principle.
In the Centre’s view, it will be extremely difficult to change the long-established practice in criminal
proceedings of trying to discredit witnesses by any means in cross-examination. The change in
mind-set is simply too great. To succeed in its aim of improving children’s experiences in court,
legal reform must force changes in the way courts deal with all child witnesses, so that the cases
are sufficiently different that long-established patterns are not repeated.
Three points demonstrate the institutional inertia that exists in relation to reform of criminal justice
proceedings. First, the recommendations resulting from the Lord Advocate’s working group which
met in 1995 have not been acted upon. Second, there is only patchy use of live TV link and
evidence on commission is not used. Third, the rules on cross-examination allow the very type of
inappropriate questioning that is so damaging to children and to the quality of their evidence. In
previous consultation documents, the executive has accepted that leading questions do not assist
the fact finder, when questioning children. The acknowledgement of the limitations of traditional
questioning of children in court is based on understanding of children’s psychological and linguistic
development, which differs from that of adults. The premise is that children are confused by
complex questions, and that the use of traditional cross-examination techniques makes it
impossible for children, in most cases, to give their best evidence. It is the Centre’s view, however,
that it is likely that most criminal practitioners would disagree with this, despite its being supported
by psychological and linguistic evidence. Any proposed reform must take account of that and
ensure that there is no discretion in the application of new laws.
CHILD WITNESS SUPPORT SERVICE ESSENTIAL
Supporting child witnesses is essential to delivering justice in cases involving children and to
achieve this, all those involved in the process require to see the child at the centre of the system. A
Child Witness Support Service is therefore essential and should be located within the Justice
Department. This would ensure that its operating principles were part of the work of the
Department and that policy and practice that might impede the service’s operation could be
considered and tackled immediately. More important, it is essential that the child witness support
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service is not viewed as an “add-on”. The Centre refers the Committee to the “Justice for Children”
campaign document, entitled “The welfare of children in the justice system: report and
recommendations”, of which the Centre is supportive, particularly in respect of the model for a child
witness support service set out there. In every case which potentially involves a child witness, a
referral should be made to the child witness support service and the court in which the case will be
heard must be satisfied that such a referral has been made before allowing the case to proceed.
Children’s evidence should be given by video, not “live,” in most cases
It is a key principle of ensuring justice for child witnesses that alternatives to giving “live” evidence
are used routinely in such cases. It is the Centre’s view that a long-term goal of the justice system
should be to replace the child’s evidence in its entirety with a video of the child giving evidence and
being cross-examined. The Centre is fully aware that this proposal would have far reaching
consequences and would require considerable ancillary amendments. The Centre would welcome
the opportunity of addressing the committee on this issue.
The reason for this principle is that criminal courts are adult-centred and must regard fairness to
the accused as the paramount consideration. The Centre’s view is that children’s evidence should
in most criminal cases be given by video, to avoid the need for the child to appear in court at all.
The interviewing system put in place should have as its aim the obtaining of evidence on video that
can then be used in court. It is essential that those involved in the system should be advised that it
should be in exceptional cases only (such as where the child him or herself strongly wishes to give
evidence in court) that a child should give “live” evidence in a criminal case. In the Centre’s view,
this is one of the most appropriate ways for the criminal justice system to minimise damage to child
witnesses. In relation to civil cases, the need to destroy the credibility of the witness is usually not
so pressing. It is possible to lead hearsay evidence to support the evidence given by the child. And
therefore if a child in a civil case becomes confused giving evidence hearsay can be used to
supplement the child’s story. It is therefore the Centre’s view that cross examination in civil cases is
likely to be less aggressive and the need for video less pressing.

Use of intermediaries if children’s evidence to be given “live”
Once the principle has been established that children under 16 should only rarely appear in court to
give evidence (with the attendant measures to ensure their evidence is available on video instead),
the next step is to ensure that if a child is, in an exceptional case, to give evidence, that an
intermediary is used when the child is to be questioned. It is the centres view that intermediaries
would also be particularly helpful to the court in respect of young people with learning difficulties.
The use of an intermediary was canvassed in the executive’s consultation paper “Vital Voices:
Helping Vulnerable Witnesses Give Evidence” (paras 5.5 – 5.9).
The Centre has knowledge of the South African model. Under that model, the intermediary will put
questions to children in language that is appropriate to their age and stage of development. Such a
model enables an adult-centred legal system to acknowledge that children’s language and
cognitive processes differ from adults. Without such a facility to “translate” questions, the present
system obtains flawed and partial evidence from children. The Centre reminds the Committee that
South Africa has an adversarial criminal justice system, but has been able to accommodate
intermediaries in children’s cases since the 1970s. The Centre believes that it would be possible to
identify groups of appropriate professionals to act as intermediaries.
The Centre urges that reform should proceed with regard to the above four issues (1.Change must
be mandated; 2 Provision of a Child Witness Support Service; 3 Children’s evidence should be
given by video, not “live,” in most cases; 4. Intermediaries to be used when children give “live”
evidence). It will be seen that the Bill as introduced does not satisfy any of these principles. In
relation to 2, the provision of a child witnesses support service, that could be set up in separate
legislation. To be effective, however, this Bill should contain provisions that the court that will hear
the case must be satisfied that there has been a referral to the child witness support service, before
allowing the case to proceed.
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PROBLEMS WITH BILL AS INTRODUCED:
There is no requirement that the court should be satisfied that a referral has been made to the child
witness support service before allowing a case involving a child witness to proceed to trial or proof.
This means that no-one will be required to ensure proper support for a child in the run up to the
court appearance.
The child has no right to special measures to allow him to give his best evidence. Although the
party intending to cite the child as a witness must lodge a child witness notice, the court may
nonetheless order that the child is to give evidence without the benefit of any special measure. This
should happen only in exceptional cases, or, as mentioned by the Bill, if the child has expressed a
wish to give evidence without the benefit of any special measure. The Bill does not state that
absence of special measures will occur only exceptionally. The Bill as introduced seems to allow
for the court’s intervention where it appears that a child witness may be called but no child witness
notice has been lodged. It should be made clear that no party may cite a child witness without a
child witness notice having been lodged in court. Since the presumption should be that it is
detrimental to children to give evidence without such measures, the court should only be able to
order this where satisfied that it would be in the child’s best interests.
The timescales are unrealistic. In criminal proceedings, the party intending to cite the child witness
need not lodge the child witness notice until 14 days before the trial. The court need not make a
decision until a week after the notice has been lodged, and may delay even longer, in order to hear
the parties. The provision for lodging of the notice after the time limit should be available only in
exceptional circumstances. The criminal justice system contains institutional inertia and is resistant
to change. That is likely to be particularly true in relation to any measure that will be seen as
potentially affecting the rights of the accused. The new law must make clear that child witnesses
are to be treated differently from other witnesses and that the onus will be on the party who wishes
this not to be the case to persuade the court of their point of view. The Centre advises that in most
early cases involving child witness notices, it is likely that the court will wish to take a decision only
after hearing oral representations from the accused. Much longer timescales are required to
accommodate these hearings. In civil proceedings, there is no time limit. The result of that is that
any child due to give evidence in a civil case could face anxiety up until a few days before the
proof, not knowing in what format the evidence will be taken. Additionally, there could be almost no
time to explain to the child the measures to be used.
The test to be applied by a criminal court in deciding whether to make an order authorising the use
of special measures is that they are “the most appropriate for the purpose of taking the child
witness’s evidence”. The phrase “the most appropriate” will not allow the Bill to achieve its
objectives. Its use effectively leaves the court with complete discretion as to what factors it may
consider, in deciding on appropriateness. The phrase would inevitably have to been interpreted by
caselaw. Until an authoritative judgement were to be given, judges and sheriffs would be free to
interpret the phrase as meaning, for example, “appropriate, having regard to the rights of the
accused to a fair trial”, or “appropriate, having regard to the primacy of oral evidence in the
adversarial process”. In other words, the courts could fall back on long-established, traditional ways
of viewing evidence, where suspicion falls on any evidence that is not delivered live and unaided in
the witness box. The requirement in civil proceedings, that the court must have regard to the
possible effect on the child of giving evidence without special measures, is child-centred and
useful.
The Bill contains provisions for review of arrangements in criminal and civil proceedings that could
be used to undermine the Bill’s purpose. The court may, on the application of a party intending to
cite the child witness, review arrangements and revoke an earlier order authorising special
measures. This means that a child considered to need special measures previously could now be
left to give evidence without the benefit of special measures. The result is continuing uncertainty for
the child, who cannot rely on the earlier authorisation for special measures remaining in place. The
main danger is that the court can review arrangements “at any stage in the proceedings”. A
different judge or sheriff could therefore come to a different view of the needs of a child witness.
Again, because of institutional inertia, the Centre suggests that it should be possible only for
arrangements to authorise special measures where this was not previously authorised, or for a
variation to be made to the special measures to be used.
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The list of special measures that may be authorised in criminal cases does not allow the child’s
entire evidence to be given by way of video, except where the evidence is to be taken by a
Commissioner. Taking of evidence by a commissioner is traditionally used in the Scottish system
only where witnesses are unable to attend at the proof or trial. The Centre believes that children’s
evidence is rarely, if ever, taken in this way. Even where evidence were to be taken on
commission, the commissioner will be a judge or sheriff and the process may take place in a court
room setting, albeit not the one in which the trial or proof will eventually take place. In other words,
the taking of evidence on Commission does not differ greatly from the taking of evidence in court.
The overall effect of existing practice is that there is still a presumption that the child will give
evidence in court and that cross-examination will take place in court. It is the giving of live evidence
in court and the ordeal of cross-examination that is so damaging and distressing to children and
that results, in many cases, in their being prevented from giving their best evidence. The list of
special measures does include the giving of evidence in chief in the form of a prior statement. The
Centre believes that the Bill should provide for children’s whole evidence to be given by way of
video, showing examination in chief and cross-examination, taking place outwith a court setting at
an earlier date. The giving of evidence by way of video is the only measure that would allow the
child to avoid attendance at court. As such, this measure should be favoured in the Bill, to
emphasise the fact that the giving of evidence in court is regarded, in almost every case, as
detrimental to the child’s interests. The Bill should provide that the court must consider whether to
authorise the taking of the child’s evidence by way of video, other than before a commissioner. The
list of special measures that may be authorised differs for criminal and civil proceedings only in that
evidence by way of prior statements cannot be given in civil cases. Such a provision is not
required, as hearsay evidence of the child’s statements can be heard in civil cases.
There is no provision for the use of an intermediary in either civil or criminal proceedings. This is a
serious omission that threatens to undermine the entire purpose of the Bill. One of the Bill’s
intentions with regard to child witnesses is to ensure that they are helped to give their best
evidence. Refusal to acknowledge that children’s psychological and linguistic development may be
quite different from that of adults allows children to be subjected to questions that are inappropriate
for their age and stage of development. The result is that children may not fully understand what
they are being asked, and their ability to tell their story and to explain their position to a court may
be undermined. The use of an intermediary addresses this problem, by ensuring that questions are
“translated” into child-appropriate language by experts who understand children’s psychological
and linguistic development. Without the use of intermediaries, especially with child witnesses who
are very young, the court cannot be sure that the evidence given represents all that the child is
able, or wishes, to tell the court. The Centre suggests that in a case where the child witness will be
below the age of 12 at the trial or proof, that the court should be obliged to consider the
authorisation of an intermediary in both criminal and civil cases. The Bill should provide that an
intermediary may be authorised to function within the court setting, or during the taking of evidence
on commission.
Suggested amendments to tackle problems with the Bill:
After the date of commencement of any civil or criminal proceedings, the court must, where it has
information that the trial or proof will involve a child witness, refer the case to the child witness
support service. No trial or proof involving the evidence of a child witness may take place, without
such a referral to the child witness support service having taken place.
No party in a civil or criminal case may cite a child witness without a child witness notice having
been lodged in court. A child witness notice must be lodged with the appropriate court no later than
28 clear days before the date of the trial diet of the date of proof. The court shall not, unless
satisfied that there are exceptional circumstances, allow a child witness notice to be lodged outwith
the stated time period. The court shall consider the child witness notice not later than 7 days after it
has been lodged.
In criminal proceedings, in deciding whether to make an order authorising special measures, the
court shall take account of the following:


276

Justice 2 Committee, 4th Report 2003 – Annex F
•

where the child witness will be under the age of 12 at the date of trial, it shall be presumed that
the child would benefit from the appointment of an intermediary;

•

the likely detrimental effects on the child witness of giving evidence without the benefit of any
special measures;

and the court shall not make an order that the child is to give evidence without the benefit of special
measures, unless satisfied that the child has expressed a wish to give such evidence, or that there
are other exceptional circumstances, and that to do so would not be detrimental to the child’s
interests.
The court may, on the application of a party intending to cite the child witness, review
arrangements for taking evidence of a vulnerable witness. The court may make an order varying an
earlier order authorising the use of special measures, but may not revoke that earlier order. The
court may, on review, authorise the use of special measures where the current arrangements do
not provide for this.
The special measures which may be authorised shall include the use of an intermediary, and that
intermediary may be authorised to act in civil or criminal proceedings. Where the child witness will
be under the age of 12 at the date of trial or proof, it shall be presumed that the child would benefit
from the appointment of an intermediary. Scottish Ministers shall prescribe the qualifications,
appointment, remuneration, and remit of intermediaries by order made by statutory instrument.
The special measures which may be authorised shall include the recording of the whole of the
child’s evidence on video, whether or not in the context of the taking of evidence on commission,
and the playing of that evidence in court in lieu of the child’s appearance in court. The Scottish
Ministers shall prescribe measures to allow the recording of the child’s evidence by video,
otherwise than on commission, by order made by statutory instrument.
A Cleland
Convenor
August 2003
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SUBMISSION FROM THE SCOTTISH CHILDREN’S REPORTER ADMINISTRATION
I am pleased to have this opportunity to comment on the principles of the Vulnerable Witnesses
(Scotland) Bill on behalf of the Scottish Children's Reporter Administration. SCRA staff, operating
on my behalf, cite significant numbers of vulnerable people, including many children, to come to
Sheriff courts throughout Scotland to be witnesses in Children’s Hearing court cases. These cases
concern the full range of issues coming before Children's Hearings, including child abuse, parental
care issues and offending by children (with the victims often being other children).
SCRA welcomes this Bill as an important step towards improving the range of supportive measures
available to vulnerable people asked to become witnesses in the Scottish legal system. We
collaborated closely with the Executive on the pre-Bill policy work and believe its measures are in
the interests both of justice and of vulnerable witnesses.
There is still a need to ensure further provision for witnesses beyond this Bill and SCRA will
continue to work collaboratively with all interests to secure this. In particular reference is made to
current work on implementing the recommendations of the Lord Advocate's Working Party, and
national victim strategies.
The new measures proposed should decrease the sometimes-traumatic nature of giving evidence
in court as well as improve on the court’s ability to access important evidence from all members of
Scotland’s community, including its most vulnerable.
SCRA welcomes the following changes that are of direct relevance to SCRA’s legal proceedings:
•
•
•
•
•

The new presumption in favour of measures for child witnesses
The new inclusion of measures for vulnerable adults
The new express statutory provision of certain measures of support (i.e. screens and evidence
on commission)
The restriction on inappropriate questioning of vulnerable witnesses as to sexual character
The abolition of the competency test

SCRA is hopeful that the new provisions when in operation will not create delay in process and that
the terms of the new provisions will be operated consistently across Scotland.
In relation to the practical implications of the proposals for SCRA and steps that may be required to
support implementation of the Bill, SCRA would make the following comment relating to support
persons for children. This comment relates to section 17 (2)
As drafted, the Bill does not allow a supporter for a vulnerable witness at court to be a person who
is also a witness in the proceedings.
At present it is possible for a witness to be a supporter for another witness in the same
proceedings.
Our experience is that it has often been necessary for a witness in SCRA proceedings, for example
a child’s mother, also to be the support person for their child who is a witness in the same matter.
In these circumstances the supporter’s evidence is heard in advance of the witness and the
supporter is then able to accompany the witness. Where possible an alternative supporter who is
not a witness will be asked to be a supporter. However, the nature and range of the evidence
heard in SCRA court cases often means that all ‘potential’ support persons who are at least known
to the child can be involved as witnesses.
For example, a child discloses abuse by her uncle. She may disclose this over time to family
members, to a teacher or to a friend. The family may be and often are isolated within the
community. There may be other concerns about the care of the child or other family members.
The child may have spoken to a social worker.
In these circumstances, which are far from uncommon for SCRA cases, everyone relatively close
to the child may be a witness in the SCRA court case. Under s.17(2) as proposed a stranger would
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need to be introduced to the child as their support person. This would be a serious and
unnecessary diminution in the measures of support available to many vulnerable witnesses,
especially child witnesses that SCRA is involved with. The Bill should be amended to allow the
current position to remain.
I trust that the comments made in this letter are of assistance to the Committee. I confirm that we
would be happy to offer oral evidence if that would help the Committee further.
Yours faithfully
Alan D. Miller
Principal Reporter
21 August 2003
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SUBMISSION FROM SCOTTISH HUMAN RIGHTS CENTRE
The Scottish Human Rights Centre (SHRC) is a NGO, which exists to promote human rights in
Scotland through the provision of advice & information, research, scrutiny of parliament and
monitoring of international human rights obligations.
The Scottish Human Rights Centre welcomes the introduction of the Vulnerable Witnesses Bill as a
much needed amended to the Scottish justice system. SHRC also applauds the Scottish Executive
for bringing this bill before parliament so quickly after the close of the consultation on this issue and
suggests that this should be the case with other consultation issues such as the creation of a
Scottish Human Rights Commission.
SHRC submitted a response to the consultation on the issue of vulnerable witnesses and is
pleased to see that many of the suggestions we put forward have been included in the bill. This
means that we are able to generally support the provisions of the Vulnerable Witnesses Bill.
We do however still have some concerns about the bill.
EVIDENCE OF CHILDREN
The definition of a child is set at some one under 16 years of age yet the international legal
definition of a child is someone who is under 18 years of age. The Scottish Parliament should
afford the protection of this bill to all children until they reach the age of international legal majority.
The bill also provides additional protection for child witnesses in relation to certain offences but sets
an arbitrary age limit of under 12 years of age for receipt of these provisions. All children should be
subject to the full protection which the bill can provide. SHRC however would suggest that the
provisions which allow for the child’s wishes to supersede the parents should be when the child is
of sufficient maturity (as provided in s11) and not specifically (arbitrarily) age 12 (as provided in
s271E(3)).
EVIDENCE FROM OTHER POTENTIAL VULNERABLE WITNESSES
SHRC is concerned to see that people with learning difficulties or communication difficulties are not
specifically mentioned in the bill as requiring protection. SHRC would suggest that this oversight
could lead to discrimination against these vulnerable witnesses and that this discrepancy should
immediately be rectified.
THE ACCUSED AS A VULNERABLE WITNESS
SHRC welcomes the inclusion of the accused in the protection of the bill in so far as the accused
falls within the category of child witness however suggests that it should more appropriately be
extended to anyone who would fall within the category of vulnerable witness should he/she be
required to give evidence.
THE ACCUSED CONDUCTING HIS / HER OWN DEFENCE
SHRC is greatly concerned at the provisions which provide for an accused being prevented from
conducting his / her own defence in cases which do not have a sexual nature. Whilst recognising
that vulnerable witnesses need to be protected so too does the right to a fair trial and these rights
must be balanced proportionately. SHRC would suggest that the measures which the bill suggests
for the giving of evidence should provide sufficient protection for the witness whilst still permitting
the accused to conduct his / her own defence. The courts still have the power to stop any line of
questioning which they deem inappropriate or which is causing distress therefore this in addition to
the new measures contained in the bill should provide sufficient protection without the intrusion on
the right to a fair trial of preventing individuals from self-representation.
CONCLUSION
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Whilst the Bill goes some way to protecting vulnerable witnesses SHRC would suggest that there
are some basic steps which could be taken to improve the experience of giving evidence for all
witnesses. Providing potential witnesses with as much information as possible will alleviate much of
the pre-case stress, which is experienced. This information could include where the case will take
place, including for example a plan of the court, what will happen, who will talk to them etc – this
information could all be contained in leaflet form. The potential to visit the court prior to appearing
as a witness may also be beneficial to some.
SHRC would encourage the Scottish Parliament to take this opportunity to improve the experience
of giving evidence in court for all witnesses not only those who may be deemed to be vulnerable
and to find the most inclusive strategy possible which will facilitate as many people as possible to
give evidence in the least traumatic way.
Rosemarie McIIwhan
Director
August 2003
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SUBMISSION FOR THE SCOTTISH LEGAL AID BOARD
INTRODUCTION
The Scottish Legal Aid Board (“the Board”) welcomes the opportunity to make representations to
the Justice 2 Committee regarding the Bill. The Board’s submissions focus upon the financial and
administrative implications of the Bill for the Board and the Scottish Legal Aid Fund (“the Fund”).
The Board has serious concerns that the Bill will increase the cost and complexity of legally
assisted civil and criminal litigation.
CRIMINAL PROCEEDINGS
The definition of a vulnerable witness in Section 1 of the Bill is extremely wide, and could result in
the Board receiving requests from solicitors to obtain expert reports to confirm the mental condition
of the witness, or test the extent of any fear or distress which the witness might experience. Any
increase in requests to obtain such evidence would have resource implications both in terms of
administration and cost to the Fund.
The procedure set out in the proposed Section 271A of the Criminal Procedure (Scotland) Act 1995
would appear to relate to both Crown and defence witnesses. In solemn cases, additional costs
will be incurred to the Fund where the defence solicitor has to frame a Child Witness Notice and
attend at any hearing where the court requires to hear the parties on the issues raised in the
Notice. Equally, where the witness is a Crown witness, the solicitor will require to consider any
Notice lodged by the Crown and attend the hearing. In solemn cases, this will lead to additional
charges for framing or perusing documents, and preparing for and attending court. In a Sheriff
Court solemn case in which the Board has approved the involvement of counsel, there will be
additional charges for work undertaken by counsel. In High Court cases, there will be additional
charges for work undertaken by counsel or solicitor advocates. Consideration should be given to
prescribing the fees for work undertaken by counsel or solicitor-advocates in this regard.
In summary cases, the additional work in framing or perusing documents and attending hearings
will need to subsumed within the core fixed payment. The fixed payment was not designed to deal
with additional hearings of this nature, and this may result in pressure to either increase the level of
the core fixed payment or prescribe a separate block fee for all work in connection with a Child
Witness Notice. If no amendments are made to the criminal legal aid (Fixed Payments) (Scotland)
Regulations 1999, then the Board envisages that it will face an increasing number of requests to
treat any case involving a child witness as an exceptional case, which would be remunerated on a
more expensive detailed fee basis.
Identical issues arise in the proposed Section 271C in respect of other vulnerable witnesses.
Procedures in the proposed Section 271D for reviewing arrangements for vulnerable witnesses
appear to envisage further court hearings, which will increase the cost in solemn cases and put
further pressure on fixed payments in summary cases.
In Section 271E, a party citing the witness or, the case may be, the court shall take into account
views expressed by the witness and the witness’ parent, where the witness is a child. The Board
envisages that this may involve the taking of additional precognitions, creating additional cost in
solemn cases. It will also place additional pressure on the core fixed payment, which subsumes all
work in connection with the taking of precognitions. The additional work involved might again result
in an increase in requests to the Board to have these cases treated as exceptional cases.
It can be envisaged that by treating the accused as a vulnerable witness in Section 271F, the
Board will receive requests to fund the obtaining of expert evidence, or to treat a summary case as
an exceptional one.
The Board considers that inadequate explanation and costings have been provided in relation to
the special measures in Section 271H.
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Where evidence is to be taken by a commissioner, it is not clear whether the accused’s solicitor or
counsel will be present in the same room as the commissioner, or at a remote location. The Board
has historically considered the taking of evidence on commission to be work of an unusual nature
or likely to involve unusually large expenditure. Such work requires the Board’s prior authority
before the solicitor requests the court’s permission to initiate the step. The Board therefore
envisages it will see an increased number of requests for such work, which has administrative
resource issues for the Board. Furthermore, the costing provided in the Financial Memorandum
does not appear to reflect the true cost of a commission. The commissioner is entitled to
reasonable professional remuneration for the time spent in the task. There will be a cost involved
in transcribing evidence and it can be envisaged that the solicitor will wish to review video
evidence. There will be a cost involved in attending at and travelling to a commission, particularly
where the commission is at a remote location from either the court or the solicitor’s office. The
Board does not consider that a figure of £500 is an accurate reflection of the true cost of a
commission, and that the costs are likely to be considerably higher.
The Financial Memorandum suggests that the party calling the vulnerable witness will bear the cost
of live television links, but it is unclear what costs will be involved. These costs may also constitute
work of an unusual nature or likely to involve unusually large expenditure, which will require the
Board’s prior approval before the step is suggested to the court. No costing has been given as to
the size of any outlay which the Fund might require to bear if the vulnerable witness is a defence
witness.
Inadequate information has been provided regarding supporters in Section 271L. It is not clear
what purpose the supporter will serve, given that they are not allowed to prompt or otherwise seek
to influence the witness in the course of giving evidence. It is not clear whether the witness will
personally bear the costs of a supporter attending court, or whether this will be passed on to the
parties. The Board is concerned that if the Fund has to bear the cost of a supporter to a defence
witness, how these costs will be calculated. There would also appear to be nothing to prevent the
supporter being a person in an expert professional capacity, such as a psychologist, or someone
offering some form of treatment or therapy for a witness. The use of supporters for defence
witnesses has administrative implications for the Board, since their involvement may well constitute
unusual work or work likely to involve unusually large expenditure requiring the prior authority of
the Board. Their involvement also has financial implications, particularly if the Fund would be
expected to bear travel, accommodation or professional charges. No provision has been made in
the Financial Memorandum for costs associated with supporters.
It can be envisaged that further work will be required of the defence solicitor where evidence is
given in the form of a prior statement. Given that any work in connection with the taking of
statements is subsumed within the core fixed payment in a summary case, this may well result in
pressure to have such cases treated as exceptional cases. This will have administrative and
financial implications for the Board and the Fund.
The provisions relating to proofs on victim’s statements in Section 3 of the Bill also have
implications for the Board and the Fund. In cases where a solicitor has provided an accused with
assistance by way of representation (ABWOR) for a plea of guilty, the Board may have to process
a higher number of requests for increases in authorised expenditure to cover such work. The cost
of ABWOR for a guilty plea may rise substantially. In cases for which summary criminal legal aid
was granted, there is presently no separate fixed payment to cover this work, which may result in
increasing numbers of requests to have summary cases treated as exceptional cases. In a solemn
case, the cost of work relating to special measures could substantially increase the cost of work
relating to the final disposal of the case.
The ability to lead expert evidence as to the behaviour of the complainer in Section 5 of the Bill will
no doubt lead to the Board receiving an increasing number of requests to authorise the
employment of an expert psychologist or psychiatrist for the defence.
Section 6 of the Bill will allow the court to prevent the accused conducting his own defence in cases
involving vulnerable witnesses. It is not clear what legal aid provision is to be made for
representation of an unrepresented accused. Automatic criminal legal aid is available where the
court appoints a solicitor to represent an unrepresented accused in sexual offences cases. It is not


283

Justice 2 Committee, 4th Report 2003 – Annex F

clear whether that provision is also to apply in circumstances covered by Section 6.
amendment to Section 22 of the Legal Aid (Scotland) Act 1986 is proposed in the Bill.

No

Finally, the Board has concerns regarding the methodology for estimating the likely number of
cases in which there might be a vulnerable witness. In view of the wide range of factors which may
give rise to fear or distress, the number of cases where witnesses may be vulnerable may be
substantially higher than the estimates given. In any event, those estimates fail to give any
recognition to the number of cases which may involve vulnerable defence witnesses, including
cases where the accused wishes to give evidence on his or her own behalf.
CIVIL PROCEEDINGS
The Board is concerned that the Financial Memorandum suggests that there will be little or no cost
implications in civil proceedings. It is suggested that the cost will be marginal because much of the
cost may be recovered from judicial expenses. Whilst there may occasionally be vulnerable
witnesses in personal injuries cases, the Board envisages that the majority of vulnerable witnesses
are likely to be found in family actions. Awards of expenses are rare in family actions and, even
where made, are likely to be more difficult to enforce than an award against an insured opponent in
a personal injuries action.
Furthermore, civil proceedings also cover children’s referral
proceedings, where legal aid is available to parents and children. No awards of expenses can be
made in such cases. The Financial Memorandum does not give any costing for the effect on legal
aid in those proceedings.
The Board does not consider that there are little or no cost implications for civil or children’s legal
aid. The problems identified above in relation to criminal proceedings will also arise in civil and
children’s cases. The bulk of Fund expenditure in relation to civil legal assistance is in family
cases. It can be envisaged that expenditure will be incurred in relation to obtaining expert reports
in relation to vulnerability, as well as the costs of applying for and pursuing special measures.
Those measures are likely to be regarded as work of an unusual nature or likely to involve
unusually large expenditure, which will require the Board’s prior authority before the application is
made to the court to approve such a measure. The Board will therefore receive an increasing
number of requests to undertake such work, which has resource implications.
If the costs of these measures cannot be recovered from the opponent, the applicant may
ultimately have to bear the cost by not being able to obtain a refund of contribution, or the Board
having to exercise a greater degree of clawback in any case where an applicant has recovered or
preserved property. Assisted persons will therefore have to be fully aware that there may be cost
implications to themselves in seeking to have special measures put in place for vulnerable
witnesses.
In any civil or children’s case where the solicitor may charge detailed fees, it is anticipated that the
case costs will increase as a result of the measures proposed in this Bill. Furthermore, most civil
cases in the Sheriff Court will be moving to a block fee system from 1 October 2003. The
measures in this Bill were not factored into those block fees. In the absence of any amendment to
the new block fees, the additional work created by this Bill will need to be subsumed within the fees
which have already been prescribed. The Board may also be faced with requests to allow
additional fees to be paid to the solicitor. Any additional fee could substantially increase the cost of
the case.
CONCLUSION
The Board recommends the Committee give consideration to the financial and administrative
implications for legal aid created by this Bill. The Board is happy to assist the Committee with any
further information it may require.
Philip Shearer
30 July 2003
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SUBMISSION FROM SCOTTISH WOMEN’S AID
This response represents the collective view of Scottish Women’s Aid, the network of 40 local
Women’s Aid groups in Scotland and its national office, which provide information, support and
safe refuge to women, children and young people experiencing domestic abuse. The response was
drafted by representatives from the network who work with the National Legal Issues Worker to
defend and extend the legal rights of abused women and their children. Further information can be
obtained by contacting the Legal Issues Worker at the National Office.
Introduction
Scottish Women’s Aid welcomes the opportunity to comment on the proposals and commend the
Executive for this initiative. We support the Bill as a positive and much-needed initiative in the
ongoing issue of the protection of witnesses and would urge MSPs to give it their wholehearted
support.
We welcome the expansion of the definition of vulnerable witnesses, an important measure which
will now offer possibilities for protection to those who were previously excluded, along with the
range of special measures available; in particular, we welcome the inclusion of the use of a
supporter as a new statutory special measure, which will remove any doubt as to the value of this
measure.
Comments
We have commented on the bill by section, where relevant.
Part 1 – Criminal Proceedings
Section 1Substituted sections
a) Section 271- Vulnerable witnesses generally
 271(1) (b) (ii) - The definition of mental disorder within section 328 of the Mental Health (Care
and Treatment) (Scotland) Act 2003, includes “mental illness” but does not define this term. We
hope that this will cover depression, anxiety and trauma states, which women experiencing
domestic abuse frequently experience.
 271(2) – we note the Executive’s comments on page 5 of the Policy
 Document in relation to eligibility and while we take account of their comments, we would
prefer to have victims of crimes involving domestic abuse included as a category with
automatic entitlement, due to their particular vulnerability.
 271 (2) - In relation to the various categories defining vulnerability, we are pleased with the
proposed amendments for adult victims, which will undoubtedly be helpful in ensuing that
women and young people experiencing domestic abuse have access to protective measures.
We have various points to rise here, however:
Courts, defence agents and the Crown will require training to ensure that the use of these
measures becomes the rule rather than the exception and that the lodging of child witness notices
becomes routine in cases where children are involved.
As the court has the discretion as to whether it will grant access to these measures for any class of
witness, guidance needs to be developed to ensure consistency of application of the tests and
courts must be encouraged to construe the test positively in favour of the witness, as their attitude
must be that the special measures will enable the witnesses to give their best evidence and that no
witness should be denied full access to justice as consequence of not being able to give evidence
safely.
In relation to adult witnesses, we are concerned as to what will be required by the court to evidence
fear or distress and the potential for the court to a) refuse access to measures depending on
whether they consider the fear or distress to be potential or actual and the “degree” thereof and b)
to adopt a “reasonableness” test in relation to the fear, distress and intimidation and any issues that
the victim may have in relation to the case.
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In relation to the definition of children, although the proposals are progress, we feel it is essential
that all children under 18 have access to special measures.
b) Section 271A- Children
 271A (2) – we note that the requirement for children to apply for measures has now been
substituted by the requirement to lodge a notice, a procedure which enforces the point of their
entitlement.
 271A (4) - We agree that provision should be made for the late submission of a child witness
notice
 271A(5) We have concerns that the court still has discretion as to whether or not the child gets
to use the measures applied for , by “authorizing” the use of special measures “if satisfied” and
there are provisions for the court to revoke the use of special measures, thereby revoking an
automatic right.
We appreciate that the Executive wishes to ensure that the measures are not exploited or
used by those who should not be doing do in terms of the legislation. Similarly, it is right and
proper that there must be provision for judicial intervention to ensure that children who
choose not to use the measures are protected and have voluntarily come to this decision and
it is the right one. However, the overall proposals for judicial discretion in the matter of child
witnesses must address the issue without making the child “jump through hoops” to gain their
rightful entitlement.
 271A (7) - we agree with these proposals allowing the court to take the initiative to safeguard
the position of children where the parties have failed to lodge the appropriate notice
 271A (10) and (11) We are concerned that the court’s discretion in this matter could result in
a child being forced, against their wishes, to give evidence without the benefit of special
measures which, again, does not amount to a child having an “automatic entitlement.”
While acknowledging that evidencing a “significant risk of prejudice to the fairness of
the trial or otherwise to the interests of justice” is a major hurdle anyone seeking to object to
the measures must overcome, and that a high standard of proof will be needed by anyone
seeking to deny a child use of a protective measure, what situation would be defined as
giving rise to such a risk?
c) 271B- Children under 12
 271B- we agree with the proposals to limit the court appearance of children under 12,
particularly subsection (d), which will benefit children in cases involving domestic abuse.
 271B (3) (b) (i) and (ii) - we would reiterate our comments on section 271A (10) and (11)
above in relation to the proposals in this section. Although the child may be protected under
271B(3)(b), we would suggest that inserting a section similar to 271C(7), requiring that the
court take account of the possible effect on the child witness if required to give evidence in
court, be inserted for their further protection.
d) 271C- Other vulnerable witnesses
 271C - We welcome these proposals which reflect the Executive’s commitment to make special
measures available to all vulnerable and intimidated witnesses. In this regard, we are pleased
to note that there is no automatic right for parties to object to special measures and the
Executive is to be applauded for taking this robust stance to protect witnesses.
 271C (7) - we welcome this subsection which is an important step in encouraging the positive
exercise of judicial discretion in the matter.
e) 271D-Review
• 271D-This section, on the one hand, it is a useful “catch all”, empowering the court to make
provision in for the use of special measures where none have been sought but are evidently
needed. However, on the other hand, it could also be used to remove from the witness, the
right, previously granted by the court, for the use of special measures. It is in respect of the
latter that we have concerns, since subsection 2 allows the court to vary or revoke an earlier
order and we have particular concerns that this section can be used to remove the right to use
special measures from children, who are stated to have an “automatic right. There is no
indication of the appeal process, if any, that the witness could invoke in this matter.
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In relation to subsection 1, this states that it is only if the witness appears to the court to be
vulnerable that it will, either on its own motion or that of the parties calling the witness, review the
arrangements for taking the witness’s evidence.
This suggests that this review can happen only if the court has decided that the witness is
vulnerable – what happens if the court has not, for whatever reason, formed such a view but the
party calling the witness concluded that they are vulnerable? Will the witness be denied a review of
their circumstances because the matter was not decided by the court? It would be more inclusive to
amend this so that the party calling the witness can also make an application and we have drawn
this subsection to the attention of Executive, who is investigating our concerns.
f) 271E- Supplementary provisions
 271E-We welcome the inclusion of this section, which will particularly empower children and
ensure their views are heard.
g) 271F- The Accused
We note that the accused will not be able to seek the use of a screen and agree with this.
h) 271I – Taking of evidence by a Commissioner
 271I (3) (a) - The accused cannot, under any circumstances, be present in the same room as
the witness when the witness is giving their evidence to the Commissioner and there should be
no provision for the Commissioner having discretion to allow it.
This defeats the entire purpose of the measure and the witness is likely to be even more
intimidated if the are required to give evidence to the Commissioner in a room with the accused
sitting in closer proximity than they would be if in a court of law, without the presence of the judge
to ensure proprieties are maintained. This subsection must be removed.
There is no objection, however, to the accused watching the process via closed circuit television or
a TV link from another room.
i) 271K- Screens
We would comment that as a resource issue, it is imperative that the Courts Administration or the
Crown office, whoever has responsibility for the matter, ensure that each Sheriff Court currently
has a screen and move toward each court having live television link facilities.
j) 271L – Supporters
This is a very welcome addition to the already established special measures and the Executive is to
be commended for committing this to statute, thereby formalizing the matter and removing doubt
for the court as to whether it is an appropriate support measure.
However, we would wish clarification on subsection (3) as to what “prompting” or “influencing” the
witness means, as the supporter must be in a position to offer support and comfort to a distressed
witness, particularly children, without the judge or the defence construing this as prejudicial.
Support, after all, is what this measure is intended to bring to the witness and the production of a
Code of Guidance is necessary.
k) 271M- Giving evidence in chief in the form of a prior statement
We welcome the provisions of this section

Section 4- Evidence of identification prior to trial
 Section 281A-We welcome the introduction of the provision allowing the witness to avoid dock
identification. However, we would comment that any benefit accrued by this section will
immediately be negated by the provision in subsection 2(b) which affords the accused has the
right to challenge the identification; this will invariably result in defence agents adopting a
precedent of automatically objecting to the identification, thereby further delaying the course of
the trial and putting unnecessary pressure on the witness.
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Section 5 – Expert evidence as to subsequent behavior of complainer
 Section 275C- We would put forward our case that the section be expanded to cover other
crimes outwith those of a sexual nature, particularly cases where there has been a relation ship
between the parties, where expert evidence would be vital in explaining their behavior.
This could be useful in explaining the behaviour of women who assault or murder their partner in
self defence or after years of abuse.
Section 6- Power to prohibit personal conduct of defence in cases involving vulnerable
witnesses
 Section 288E- We welcome the addition of this section, as it will go some way towards
encouraging and supporting witnesses to give evidence where they would otherwise have
been reluctant to do so because of the possibility that the abuser could personally question
them.
We note that the power of the court in this matter is discretionary in cases that are not of a sexual
nature. In relation to cases involving domestic abuse, we would propose that the prohibition be
made mandatory in cases involving stalking or where there is, or has been, a relationship between
the accused and the victim and where the nature of the crime is such that the personal questioning
of the witness by the accused would be detrimental to the witness’s ability to give evidence,
thereby giving rise to a significant risk of prejudice to the fairness of the trial or otherwise to the
interests of justice.
There is also the issue of the accused personally questioning children, and the Committee may
consider that this should also be prohibited.
Part 2
CIVIL PROCEEDINGS
Section 7 – We welcome the addition of this section which, in terms of supporting the women,
children and young people using our service, is a major step forward in the protection of witnesses
in family actions and cases where protective orders are sought.
Section 8 – Use of special measures
It is a positive measure in the protection of children that these measures are to be automatic for
children under 16 and that the party calling the witness must lodge a child witness notice and court
must make an order either authorizing the use of special measures or not, as the case may be.
We are pleased to also note that section 8(6) instructs that the court must consider the benefits to
the witness of special measures and the effects if measures are not used in their decision and that
in terms of section 11 of this Bill, the court must also take the views of the child and/or their parent
into account in this matter.
As regards children under 12 and evidence on commission, we would contend that young children
also need protection in civil cases where the rigours of questioning can be no less than that
experienced in a criminal case and that they should not be required to give evidence personally on
court, as per the criminal provisions.
We would refer you to Recommendation 8 of the Child Witness Reform Group’s “Justice For
Children” report and recommendations which states, inter alia, “It should be arranged routinely for
all children under 12 years to give evidence on commission, and the option of this should be open
to children over that age, according to their wishes, vulnerability, maturity and other considerations
related to the case itself. Evidence on commission would normally take place in specially adapted
premises- with facilities for children to wait and play.”
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traumatic for children, and it is important that any such decision be the exception rather than
the rule.
This section should also explicitly state that the court must comply with the terms
of section 11 when making any such decision
8(5) – For the reasons we have put forward previously in our various responses , we would
make the case that in family actions, child contact and residence cases and actions to secure
protective orders where domestic abuse is an issue, women and young people should have an
automatic right to these measures

Section 9- Review or arrangements for civil proceedings
The comments we made above on these proceedings in criminal matters also apply here. The
section should specifically state that the provisions of Section 8(6) (a) and (b) will apply here in
relation to any decision made by the court to vary or revoke an earlier order.
Section 13 – The special measures
We commend the inclusion of these measures for civil cases, particularly the supporter, but would
enquire why there is no provision to have evidence in chief given in the form of a prior statement in
civil cases.
Section 14- Taking of evidence by a commissioner
Again, as with criminal cases, the other party to the civil proceedings cannot, under any
circumstances, be present in the same room as the witness when the witness is giving their
evidence to the Commissioner and there should be no provision for the Commissioner having
discretion to allow it.
This defeats the entire purpose of the measure and in cases involving domestic abuse, the witness
is likely to be even more intimidated if they are required to give evidence to the Commissioner in a
room with the abuser sitting in closer proximity than they would be if in a court of law, with no
statutory or judicial intervention present to ensure proprieties are maintained. This subsection must
be removed.
There is no objection, however, to the other party watching the process via closed circuit television
or a TV link from another room.
Section 17 – Supporters
This is a very welcome addition to the already established special measures and the Executive is
to be commended for committing this to statute, thereby formalizing the matter and removing doubt
for the court as to whether it is an appropriate support measure. As stated on our comments on
criminal proceedings, however, we would wish clarification on subsection (3) as to what
“prompting” or “influencing” the witness means, as the supporter must be in a position to offer
support and comfort to a distressed witness, particularly children, without the judge or the defence
construing this as prejudicial. Support, after all, is what this measure is intended to provide to the
witness and the production of a Code of Guidance is necessary.
Section 18-Establishment of grounds of referral to Children’s Hearings: restrictions on
evidence
Sections 68A and 68B of this Bill are similar to the provisions of section 7 of the Sexual Offences
(Procedure and Evidence) (Scotland) Act 2002.
However, what seems to be missing is the incorporation in this Bill of certain further provisions in
the 2002 Act which require that any application seeking to admit restricted evidence is to be put in
writing and a written decision given by the court explaining why it is admitting such evidence.
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These provisions are contained within amendments made by the Sexual Offences Act to section
275 of the Criminal Procedure (Scotland) Act 1995, subsections (3) to (8), and although they refer
to criminal proceedings, a similar procedure could be introduced here for the protection of the child.
The Executive have followed the recommendations of the Scottish Children’s Reporters
Association in this matter but the Committee may wish further information simply for the sake of
clarity.
Part 3- Miscellaneous


Section 19- we agree with these provisions

We do not agree that parties calling witnesses in family law actions where the witness is likely to be
vulnerable should have to pay for their protection. This is likely to compromise the safety of
witnesses in civil cases where women are seeking protective orders or in contact and residence
orders, if they cannot afford the cost of the provision. These should be accessible as a matter of
course and the cost met by the State or the Scottish Court Service.
As a starting point, any applicant receiving Legal Aid, whether fully or with a contribution, should
not be required to meet any of the costs associated with securing the use of special measures for
themselves and/or their witnesses and we intend to discuss this matter further with the Executive
and SLAB.
We have previously stated that applicants who receive Legal Aid subject to payment of a
contribution from themselves will be further penalised by having their contribution increased to
meet the additional costs of securing their own protection. Women accessing Legal Aid frequently
have to pay a contribution of £800 -£1200, on average, and should not require paying additionally
for measures allow them the same rights of protection and access to the courts as those in criminal
proceedings, where participants are not required to pay in order to secure the right to safely
participate in proceedings. Women are already under pressure to meet contributions and should
not be obliged to incur additional costs to secure their right to give evidence.
Further, women using our services often do not proceed with a civil action because they cannot
afford the contribution, and it is scandalous that this situation will be compounded by the cost of
protective measures.
Concluding Comments
We note that the Executive do not consider an amicus curiae necessary, as reflected in their
comments in paragraph 48, page 8 of the Policy Memorandum, viz that “ the extra measures
available should reduce the need to have a person to be specially appointed by the court for the
specific purpose of protecting the interests of a witness. “
However, there are other outstanding matters regarding the protection of witnesses and victims that
also must be addressed : giving witnesses and victims respect and dignity, recognition of the
importance of the part that they play in proceedings, belief in the evidence that they are giving and a
more sympathetic and understanding approach to their basic treatment in court ( having a chair in the
witness box, the provision of water, set times for the giving of evidence with breaks to relieve stress,
etc.).
The special measures cannot be used in isolation from the other issues surrounding witnesses and
victims in criminal cases and the success of the measures depends on re-educating the Crown,
judges and defence on their responsibilities, both in this matter and the other issues effecting
witnesses and victims. In this regard, the following are relevant:Certain points need to be addressed in relation to witnesses, if the proposals within the Bill are to be
effective: The legislation must be widely publicised to ensure that witnesses are aware of their rights and
that defence agents, the Crown Office, police , VIA and , in fact, any agency coming into contact
with victims are also aware of these rights and their own responsibilities in the matter.
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 Following on from this publicity, the whole scheme must be monitored to ensure that witnesses
are aware of the measures and that their use is being promoted by the various parties having the
responsibility for notifying , or making the relevant application to, the court.
 Resources must be allocated to ensure that courts can provide the measures and that victims
are not denied protection due to a local of provision.
 Delays in proceedings , particularly those involving child witnesses, should be minimised
 There are many issues relating to the treatment and protection of child witnesses that fall
outwith the remit of this Bill but which are still relevant and, indeed, will impact on the effectiveness
of the proposed measures. Therefore, action to address the issues raised in the Child Witness
Support Consultation and the Child Witness Reform Group’s “Justice For Children” report and
recommendations must be prioritized without delay.
The matters raised in paragraph 1.4 of the “Vital Voices” Policy Document should also be
addressed, namely:






The early identification of vulnerable witnesses by the police, legal profession and other
agencies.
Training for police officers and others conducting investigating interviews so that greater use
can be made of recordings of vulnerable witnesses' statements in court, for example, a video
recording of the first interview with an alleged victim of a racial or sexual assault.
Consistency in the way that special measures for vulnerable witnesses are used.
An increase in resources such as live television links to meet the greater demand for special
measures.
Greater awareness on the part of judges, lawyers and other officials about the appropriate
treatment of vulnerable witnesses. The evidence in a criminal case must be properly tested but
questioning can be searching without being aggressive. For example, the Child Witness
Support Consultation document outlined guidance for the questioning of children in court.

Court premises must be upgraded to ensure that special measures are available in all courts,
including actioning the comments in Lord Bonomy’s review, and we also have noted the comments
below from the “ Vital Voices “ Policy Document:-.
•

A room be identified at each High Court location where accused persons should wait. The
accused would then be required to arrive at court 45 minutes before their case is due to start
and to remain for an additional 45 minutes at the close of each day's proceedings, greatly
reducing the chances that they might encounter witnesses. This should be extended to Sheriff
Court proceedings, particularly where vulnerable witnesses are involved.

•

Almost three-quarters of courts now have separate rooms for prosecution and defence
witnesses and the Scottish Courts Service will continue to refurbish Sheriff Courts so that even
more court buildings have this facility.

Scottish Women’s Aid
August 2003
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SUBMISSION FROM THE SHERIFFS’ ASSOCIATION
I refer to your letter of 1 July 2003 and apologise for the delay in replying thereto.
I hope that this will not cause you any inconvenience.
As you may be aware the Association submitted a response to the Executive’s consultation paper
on Vulnerable Witnesses.
We said then that we were well aware that for many the experience of being a witness is neither
easy nor pleasant, and that anything that could reasonably be done to alleviate the stress, or
distress, that many witnesses experience should be welcomed.
We noted the progress that had been made as a result of changes in approach by police and
prosecution and the establishment of the Victim Liaison Office (now VIA) and the Witness Service.
We also pointed out that the object of a trial is to ascertain, fairly, whether the relevant facts are
proved, to the satisfaction of judge or jury, and that it is the effectiveness of the process that is the
really important thing. The aim is to get the right result.
We also commented on the use in the consultation paper of the phrase “unduly prejudice the rights
of the accused”. We pointed out that the right of an accused to a fair trial is absolute and cannot be
qualified in this way. The rights of both witnesses and accused are equally guaranteed under
ECHR.
We pointed out that changes in criminal procedure might have costs, in terms of complication and
delay.
In connection with the advantages and disadvantages of taking evidence on commission we
thought that one likely result of taking evidence in this way was that it might detract from the value
of the witness’s evidence and interfere adversely with the opportunity afforded the judge or jury to
assess the witness and the evidence.
In relation to the competency test, we recognised that the issue was complex and problematic but
we saw no option but to retain the test.
The foregoing is a summary of just some of the points we sought to make in our response to the
consultation paper.
We have considered the terms of the Bill before the Parliament. We have also followed the official
reports of what has been said about the Bill in the Parliament. It is evident that both the Executive
and the Justice Committee are aware of these and other points. We therefore have virtually nothing
to add to what we have already said. We have come to the conclusion that it would not be right for
us at this stage to offer detailed comments on the Bill’s provisions. As judges, we shall have to
interpret and apply such of its provisions as become law.
We would, however, repeat our general point that far reaching changes in our criminal procedure
are productive of complication and delay. There is a substantial risk that the procedures set out in
the Bill will result in more trials being postponed.
For example, there is provision in the Bill for the court to take into account, in determining whether
a witness is vulnerable, such matters as “any behaviour” on the part of the accused (or a coaccused), or the members of the accused’s or co-accused’s family, or any other person who is
likely to be an accused or a witness.
Two further points arise here. One is that under our present procedure, the judge knows nothing of
such matters before the trial begins. The other is that the Bill gives little guidance on how the court
is to have regard to these matters and how it is to resolve any dispute about them. The accused
would have to given an opportunity to challenge them. There would probably have to be some sort
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of proof before the trial begins. The person who is said to be a vulnerable witness may have to give
evidence in such a proof. Most of the evidence that is to be given at the trial, and perhaps more,
may have to heard in the pre-trial proof. It would be difficult, if not impossible, for the sheriff who
had presided over such pre-trial procedure to preside at the trial itself.
As regards supporters (clause 17 of the Bill), we submitted in our response to the consultation
paper that the use of supporters should be entirely within the discretion of the presiding judge.
As regards the abolition of the competency test, we would point out that the accused would have to
be allowed to seek to elicit evidence on the capacity of a child to give evidence. It has an obvious
bearing on the child’s credibility and reliability, which may well be in issue. The abolition of the test
could well result in more children having to give evidence, only for it to emerge, perhaps at a late
stage in their evidence, that they have not the capacity to distinguish truth from falsehood.
Clause 14 of the Bill gives the commissioner power to exclude a party to the proceedings from the
room where the commission is being held. It is entirely foreseeable that the exercise by a
commissioner of such a power may be challenged. The challenge could take the form of an
objection to the admissibility of the report of the commission at the trial or it could be the basis of an
appeal on the ground that the accused did not receive a fair trial. This is another example of the
difficulties that may arise in practice if and when the Bill becomes law.
We hope that these comments will be of some assistance to the Committee.
Yours sincerely
Sheriff H Matthews QC
Hon Secretary
21 October 2003
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SUBMISSION FROM VARIOUS CHILDREN AND WOMEN SUPPORT ORGANISATIONS
We wish to bring to the Committee’s attention our concern about the delays experienced by
vulnerable witnesses and in particular by child witnesses. We have two main concerns which are
key to the principles of the Vulnerable Witnesses (Scotland) Bill.
Firstly, the issue of delays is, in our experience, one of the most critical for child witnesses but it is
not addressed by the Vulnerable Witnesses (Scotland) Bill. This conflicts with the key principle
underlying the Bill, which is that “Vulnerable witnesses should receive the support they need to be
able to give their best evidence.” (Foreword to the Vital Voices Policy Statement by the Minister for
Justice). It is our view, based on our experience of working with children who have been witnesses,
that reducing delay must be recognised as essential to enabling child witnesses to give their best
evidence. Delays in cases involving children’s evidence are considerable. In just one recent
example, which involved three children who had been sexually abused, the case did not come to
court until almost a year after they had given their statement to police. The children arrived at the
court prepared to give their evidence, only to be told that the case was being adjourned. Five
months later, the case was adjourned again. The case was not heard until two months after this –
18 months after the children had first given their statement to police.
A delay of a year or more in bringing a case to court can be difficult enough for an adult witness,
but is often intolerable for a child witness – particularly if the child is giving evidence as the victim of
a crime. We find, in our work with children and families, that such delays have particular impact on
child witnesses because they take up a significant and disproportionate amount of children’s lives
and add hugely to the trauma they experience. This undermines the quality of the evidence
children are able to give.
One young person who shared with us her experiences of being a witness had been the victim of
an offence and gave evidence at a criminal trial. She waited months for the trial to begin, only to
have the initial court date rescheduled. It took 14 months for the case to be heard. She said: ‘He
[the defendant] and the courts put me through hell for 14 months just waiting and waiting… I had
got myself all prepared and then it didn’t happen. It’s devastating when you think it’s nearly over
and then it drags on for a lot longer. When I was told there was a further delay, I felt I could no
longer do it. If it had happened when they first said it would – I would have felt ten times better. I
could have given better and stronger evidence.’
We therefore believe there must be a culture of urgency in cases involving children’s evidence and
that this is essential to enabling children to give their best evidence.
In view of the above, we have a further concern about the Vulnerable Witnesses (Scotland) Bill. We
are concerned that some of the proposed measures in the Bill may have the unintended
consequence of increasing the delays experienced by child witnesses – for example, the holding of
a pre-trial diet under Part I, s271A (10) of the Bill.
This prospect was originally raised in the Vital Voices consultation document: “Identifying and
assessing levels of vulnerability and making special arrangements for particular witnesses will take
time and may mean cases take longer to come to court.” (2.5). Since reducing delay is essential to
ensuring that child witnesses can give their best evidence, it is vital that the Vulnerable Witnesses
(Scotland) Bill does not have the effect of increasing delays. This is not inevitable: the report
Justice for Children: the welfare of children in the justice system makes a number of
recommendations which would address this issue. For example, Recommendation Seven suggests
that, in cases in which it is not in the child’s best interests to take a direct part in proceedings, the
child’s evidence, in the form of a videotape of an interview for this purpose, should be admitted as
evidence and heard by the court. Recommendation Eight proposes the much greater, if not routine,
use of taking evidence on commission from children outside the court premises. In this way,
evidence can be taken shortly after the event/allegation occurs, in advance of the trial. There must
be commitment to arriving at solutions which would avoid delays and this must be addressed by
the Bill.
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It is vital that an issue so fundamental to the principles of the Bill is given the necessary
consideration and we therefore ask that the Committee highlights this issue in its report to
Parliament.
Yours sincerely
Eddie Follan, Policy Officer, Children in Scotland
Kelly Bayes, Head of Public Policy, Aberlour Child Care Trust
Heather Coady, National Children’s Rights Worker, Scottish Women’s Aid
Anne Brown, Volunteer Co-ordinator, Eighteen and Under
Susan Elsley, Assistant Programme Director, Policy & Research, Save the Children
st
Margaret McKay, Chief Executive, Children 1
Maggie Mellon, Head of Public Policy, NCH Scotland
Anne Houston, Director, ChildLine, Scotland
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SUBMISSION FROM VARIOUS ORGANISATIONS (COMMISSION FOR RACIAL EQUALITY
SCOTLAND / EQUALITY NETWORK / RAPE CRISIS SCOTLAND)
The Commission for Racial Equality was established by statute to eliminate racial discrimination,
promote equality of opportunity and good race relations.
The Equality Network is a network of lesbian, gay, bisexual and transgender (LGBT) organisations
and individuals in Scotland working for LGBT equality.
Rape Crisis Scotland is the national office for the rape crisis movement in Scotland.
The organisations welcome the opportunity to submit evidence on the Vulnerable Witnesses
(Scotland) Bill. We also welcome the policy intent and framework of the bill, but have a number of
concerns about specific provisions.
Definition of vulnerable witness – section 271
The three organisations believe that there are certain categories of witness in criminal proceedings,
in addition to child witnesses under the new section 271(1)(a), who should automatically be
considered to be vulnerable, so that the court would automatically consider the special measures.
The witnesses for which we believe this is appropriate are the victims in cases involving sexual
offences, offences aggravated by a hate motive, and domestic abuse offences.
Automatic consideration as vulnerable would give victims of these offences greater certainty, right
from the start, of what their rights will be in court. Without this entitlement they may have to wait
until as late as seven days before the trial diet before they know whether they will have the
protection the bill provides, and that would very much undermine the effectiveness of the bill in
reducing the trauma of the legal process for these witnesses.
Just as importantly, certainty that they would receive the protections set out in the bill would make it
easier for victims of these offences to take the initial decision to report the incident to the Police –
front line support agencies like Rape Crisis will be able to reassure people that there will be access
to special measures when the case comes to court.
The bill would need to define the three categories of offence. Sexual offences could be defined as
offences to which section 288C of the Criminal Procedure (Scotland) Act 1995 applies – the same
set of offences for which certain other special measures, such as the prohibition of personal
conduct of defence, already apply.
Offences aggravated by hate could be defined as offences which are racially aggravated under
section 96 of the Crime and Disorder Act 1998, racially aggravated offences under section 50A of
the Criminal Law (Consolidation) (Scotland) Act 1995, and offences aggravated by religious
prejudice under section 74 of the Criminal Justice (Scotland) Act 2003.
There is no existing statutory definition of a domestic abuse offence. We suggest that one could be
based on the Scottish Executive’s definition of domestic abuse as abuse perpetrated by a partner
or ex-partner, with “abuse” defined as in the Protection from Abuse (Scotland) Act 2001. This
definition would cover cases where the charge involved an element of violence, harassment or
threatening conduct, or conduct giving rise or likely to give rise to physical or mental injury, fear,
alarm or distress, where the accused person was the spouse or former spouse, or cohabitee or
former cohabitee, of the victim.
We suggest that the new section 271(1) inserted by section 1 of the bill should be amended to
define the complainer in the cases outlined above as a vulnerable witness.
With respect to hate aggravated offences, we note that the Scottish Executive Hate Crimes
Working Group is currently discussing the possibility of extending the provisions for statutory
aggravation of offences to include aggravation on grounds of hatred against other groups, for
example disabled people and lesbian, gay, bisexual and transgender people. We understand that
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there is likely to be public consultation by the Executive on this issue. We believe that the
Vulnerable Witnesses Bill should give Scottish Ministers the power to add, by order, any
subsequently introduced category of statutory prejudice-aggravated offence to the definition
suggested above of aggravated offences for which the complainer is automatically considered a
vulnerable witness.
Identification of other vulnerable witnesses
We believe there will need to be clear guidance to Police and Procurators Fiscal about the
identification of vulnerable witnesses. It would be inappropriate for all witnesses to be asked about
the factors in new section 271(2)(e), in section 1 of the bill.
We are also concerned that the identification of vulnerable witnesses (where there is not automatic
entitlement), and the choice of special measures to apply, should be done and communicated to
the witness as early as possible. The bill allows for this to happen as late as seven days before the
trial diet, and if that late identification became the norm, much of the benefit in encouraging
witnesses to come forward will be lost.
Reporting restrictions
Although perhaps not an issue for provisions directly in the bill, we are concerned that adequate
reporting restrictions should be in place for cases involving vulnerable witnesses. The vulnerability
of a witness may be very much increased by fears of inappropriate press reporting, for example
related to the witness’s personal life, sexual orientation or other circumstances.
We believe that a strategy is needed to address the issue of inappropriate reporting of personal
details revealed in court.
Sexual orientation and gender identity
We welcome the inclusion of the witness’s sexual orientation as a factor to be considered in
assessing vulnerability (new section 271(2)(e)).
We note that witnesses who are particularly vulnerable because of their sexual orientation include
not just victims of homophobic hate crimes, but also many other witnesses, including accused
persons in criminal cases. In particular, where the witness is not openly lesbian, gay or bisexual,
but the evidence in court will, or might, reveal their sexual orientation, they may be especially
vulnerable. The special measures in the bill will help, but other measures are needed as well, for
example seeking to minimise the chance of a witness’s private life being revealed in court unless
necessary for the purpose of justice, and ensuring reporting restrictions where there is no public
interest need for private information to be revealed.
The bill as it stands does not help transgender victims of hate crimes, or people who are vulnerable
as witnesses in the other ways described above because they are transgender. It is important to
note that the work already being done on homophobic hate crime by the Police and Crown Office in
Scotland (and by Police and Crown Prosecution Service south of the border) is on crimes
motivated by prejudice against lesbian, gay, bisexual and transgender people. This recognises the
close links between prejudice against LGB and T people – between homophobic and transphobic
prejudice. The Scottish Executive’s Equality Strategy makes the same links.
However, the legal term “sexual orientation”, refers only to heterosexual, lesbian, gay or bisexual
orientation, and not to transgender identity – the corresponding term there is “gender identity”. We
therefore recommend the amendment of new section 271(2)(e)(ii) to read “the person’s sexual
orientation and gender identity”. Gender identity would need to be defined in section 271(5), and,
given the absence of an existing UK statutory definition, we recommend the definition used in hate
crimes legislation in a number of US states, which is:
"gender identity" means those characteristics of a person's identity, appearance or behaviour which
would traditionally be associated with one gender or the other, whether or not that gender is the
person's legal gender.
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Issues relating to complainers of sexual offences
Further comments in relation to the bill as it affects complainers of sexual offences are set out in
this section.
Taking of evidence by a Commissioner – section 271I
Rape Crisis Scotland supports the extension of the use of video recorded evidence on commission.
The main advantage of this measure is that it would enable vulnerable witnesses to give evidence
outwith the formal courtroom setting, which can often be a very daunting setting. It would also
minimise the number of people present while a witness is giving her evidence – currently, even
when the public benches are cleared, a woman in a sexual offence trial has to give her evidence in
front of around 27/28 people. Given the traumatic and highly personal nature of the evidence a
woman will be giving, this can make it an extremely difficult setting in to give evidence.
It is the view of Rape Crisis Scotland that the accused should not, under any circumstances, be
present in the same room as the witness when the witness is giving their evidence to the
Commissioner and there should be no provision for the Commissioner having discretion to allow it.
The provision enabling the accused to watch and hear the proceedings, for example by TV link or
closed circuit television, is sufficient to fulfil the right of the accused to hear the evidence being led
against him.
Use of a Supporter – section 271L
Rape Crisis Scotland supports giving the right to use a supporter a statutory basis. Giving
evidence in a sexual offence trial can be an incredibly distressing experience for women, and
having a supporter in court can help give some reassurance during this process.
We fully support the witness having the right to choose who they would like to act as supporter for
them, as long as the preferred supporter is not a witness in the trial.
We would, however, like to see further clarification given in relation to the role of the supporter.
Specifically, we are concerned at a lack of consistency in trials currently as to where the supporter
should sit, with some judges allowing the supporter to sit within view of the witness, with other
judges making the supporter sit outwith the view of the witness. We believe, for the role of the
supporter to be fully useful for the witness, that the supporter must be allowed to sit near or at the
very least within view of the witness.
Prior Recorded Statements – section 271M
We support the use of prior recorded statements in sexual offence cases, and other trials involving
vulnerable witnesses.
We believe this approach could have a number of benefits for women in sexual offence trials. We
would contend that the current position does not facilitate the giving of the best evidence possible
from vulnerable witnesses such as complainers of sexual offences, for the following reasons:
•
•

A formal court setting can be a very intimidating situation for a woman to give evidence in,
particularly given the personal and distressing nature of this evidence.
A female complainer in a sexual offence trial may never have gone into the detail of the
rape/abuse required by the court with her closest friends or family, yet she is expected to do
this in a courtroom in front of around 27 people she has never met before.

We have concerns, however, about women’s initial statements to the police being used as prior
recorded statements. This is not contained within the actual provisions of the bill, but is referred to
in the accompanying policy memorandum. We can appreciate that there may be some advantage
in this, in preventing a woman from having to go through the full detail of what has happened to her
during the trial. We are concerned however about what we see as a number of issues relating to
the use of videoed police statements:
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How women would feel about the potentially distressing and traumatic experience of giving
their statement to the police (which often takes place in the hours immediately following a
rape or sexual assault) being videoed, and knowing this video may be shown in court
The impact on women of having to view this video and then be cross-examined on it by the
defence
The length of time between the giving of a police statement and being cross-examined on
this statement in court/in evidence on commission
A potential tension between how a woman may present immediately after an attack and
how juries may expect a woman to present. It is very likely a woman will be in shock
immediately following a sexual assault – some women react to shock by being hysterical,
very visibly upset, other women however have a more controlled reaction, appearing very
calm, numb or laughing in a seemingly inappropriately manner.

For the reasons listed above, Rape Crisis Scotland is unable to support the use of video recorded
police statements as prior recorded statements, although we support the use of prior recorded
statements generally.
Expert testimony – section 275C
Rape Crisis Scotland fully support the intention of introducing the provisions of section 275C, to
reverse the impact of the Grimmond v HMA case, to enable the Crown to introduce expert
testimony to explain, for example why children may make staggered disclosures of abuse. If this
testimony is to be introduced more generally in sexual offence trials, however, we believe it must
be done so in a structured and clearly thought out way.
We believe that greater use of expert evidence in sexual offences trials could have many
advantages. Many prejudices and misconceptions surround women’s behaviour before, during and
after a sexual offence. In our experience, defence advocates often try to actively exploit any
prejudices or lack of information members of the jury may have around a woman’s behaviour. An
example of this is a case where a woman was raped at her place of work. After the rape, she
returned to this place of work. In our experience, to enter a period of denial after such a traumatic
experience as being raped is not uncommon, women often may simply ‘carry on as normal’ as they
may be unable to process the reality of what they have been through. This can be contrary,
however, to common perceptions about how women ‘should’ react to a rape – people often assume
a woman will be hysterical and unable to function. The defence advocate was able to successfully
exploit a lack of awareness within the jury about the complex reactions women may have to an
experience such as rape.
By using expert witnesses in cases involving sexual offences, the prosecution may be able to
counter the defence tactic of using jury members’ possible lack of information about or prejudices
around how women should react during and after a rape. Juries would then be enabled to make an
more informed decision around how they interpret a woman’s reactions to being raped.
Rape Crisis Scotland is concerned, however, about potential disadvantages to the use of expert
evidence in sexual offence trials, in relation to it opening up a further potential avenue for the
defence to use to try to discredit the woman’s testimony. The crucial issue for us in supporting the
introduction of expert testimony in sexual offence trials is who would be used to give expert
testimony in sexual offence trials.
We strongly oppose expert testimony being restricted to psychologists or psychiatrists. Women
routinely tell rape crisis centres of very negative experiences with psychiatrists with whom they
been in contact with in relation to experiences of sexual violence. This is not to say that there are
not individual psychiatrists doing a very good job. We would dispute, however, that they are the
best people to be providing courts with expert evidence in relation to reactions to sexual offences.
We would like to see the development of mechanisms for ensuring that anyone acting as expert
witnesses in sexual offence trials has relevant experience and knowledge. This could take the
form of the establishment of an accreditation system for anyone potentially performing the role of
an expert witness.
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Overall, on the issue of the use of expert witnesses, we feel unable to give at this stage
unequivocal support. We have been unable to identify much research on this issue, and would
suggest that, given the complexities around the use of expert witnesses, the Scottish Executive
may wish to consider commissioning such research to inform the use of expert testimony. A further
option would be the establishment of a time-limited working group, comprised of representatives
from the legal field, women’s organisations and other relevant organisations, to work through the
possible implications of using expert witnesses in sexual offence trials.
We believe the use of expert witnesses could have many advantages in the prosecution of sexual
crimes, as long as all the potential implications were worked through.
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SUBMISSION FROM VICTIM SUPPORT SCOTLAND
The Vulnerable Witnesses (Scotland) Bill represents a significant step in recognising the need to
improve the treatment of witnesses within the justice system in Scotland. It is unfortunately
commonplace for witnesses to suffer distress or trauma during criminal proceedings and especially
when giving evidence. This impacts not only on the witness at the time of the proceedings, but
also on their life and work, their family and friends. The distress of presenting evidence may also
negatively impact on the quality of the evidence itself.
Victim Support Scotland strongly welcomes this Bill. In conjunction with the necessary culture
change that is required to understand and account for the needs of victims and witnesses within
the justice system, this Bill should substantially improve the position of witnesses. As an
organisation which supports victims and witnesses, we favourably endorse measures which should
serve to reduces the distress or trauma that is so often experienced. With this we anticipate
improved delivery of evidence resulting in better access to justice.
Background
The UN Declaration of the Basic Principles of Justice for the Victims of Crime and Abuse of Power
states that “victims should be treated with compassion and respect for their dignity”. Section 6
states that:
“The responsiveness of judicial and administrative processes should be facilitated by:
•
•

“Providing proper assistance to victims throughout the legal process;
“Taking measures to minimize inconvenience to victims, protect their privacy, when necessary,
and ensure their safety, as well as that of their families and witnesses on their behalf, from
intimidation and retaliation”

The European Convention on Human Rights gives everyone the right to a fair trial:
“In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an independent and
impartial tribunal established by law. Judgment shall be pronounced publicly but the press and
public may be excluded from all or part of the trial in the interests of morals, public order or national
security in a democratic society, where the interests of juveniles or the protection of the private life
of the parties so require, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice.”

Rights of victims are codified within the European Council Framework Decision of March 2001
which states that each Member State shall:
•
•

“continue to make every effort to ensure that victims are treated with due respect for the dignity
of the individual during proceedings”
“ensure that victims who are particularly vulnerable can benefit from specific treatment best
suited to their circumstances”

Comments on the Bill
Children under 16
Victim Support Scotland supports the provision of automatic entitlement to special measures for
those under 16 at the start of the trial. It is widely recognised that children require specialist
support and may be particularly exposed to fear or distress in judicial proceedings. The justice
system in Scotland – and in particular court proceedings – is of an adversarial nature. The court
environment is formal and intimidating. Often sight of the accused or the conduct of a defence
agent may be particularly distressing. As such it is not an environment that is naturally conducive
to gaining the best evidence from children.
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Many aspects of giving evidence can cause children to become fearful or distressed. It is not just
participation within a trial – anticipation of proceedings may also give rise to anxiety. The child’s
home life can be adversely affected, and withdrawal at school, or from family and friends is also
often apparent.
Although previously under 16s may have been generally eligible for special measures, there are
many cases where access was not available. Instances occurred where children were still
subjected to the pressures of appearing at a court trial without any special measures available.
This is a situation that should not be repeated. Accordingly the automatic entitlement is a vital step
in improving the experience of children in the justice system.
Children under 12
When giving evidence, younger children may be particularly vulnerable to intimidation, fear or
distress. It is certainly the case that greater support and assistance will be required. Children
under 12 often are often less able to understand the proceedings facing them. Accordingly,
Victim Support Scotland strongly supports the Executive’s view that no child under 12 in
cases involving sexual or violent matters should have to personally give evidence in court.
Continuing entitlements
The removal of a special entitlement because a birthday has passed may cause distress and
adversely affect the quality of the evidence that the young person is able to present. It is
reasonable that special measures adopted at the start of proceedings are continued throughout.
Victim Support Scotland supports the provision that the child witness’s age at the
commencement of proceedings should indicate automatic entitlement to special measures.
Discretionary Entitlements
Many witnesses suffer fear or distress when faced with a court appearance. This often
compounded by meeting the accused in the public areas of the court. The adversarial nature of the
system makes some witnesses feel as if they are on trial.
Beyond the court setting itself, some witnesses may have experienced intimidation. This can lead
to the witness suffering additional fear and distress and can diminish the quality of evidence.
There is a variety of situations where the witness may require special measures in order to be able
to present best evidence while at the same time having access to appropriate support. Victim
Support Scotland strongly supports the wide ranging set of factors which a court may take
into account when assessing eligibility for special measures.
We recognise that any discretionary entitlement is subject to the parties identifying witness’s
vulnerability and ultimately to the court considering that indeed the witness is vulnerable. The Bill
provides useful guidance as to who may suffer fear or distress. Importantly it is essential that
agencies within the justice system at present are sufficiently trained to recognise vulnerability. It is
our experience that statutory criminal justice agencies could benefit from improved victim
awareness. Further training and policy guidance will be necessary to ensure that the Bill is applied
effectively.
Victim Support Scotland calls for training for criminal justice professionals in identifying
and working with vulnerable witnesses. Guidance and policy should be developed
throughout criminal justice agencies to ensure that the provisions of this Bill are
appropriately met.
Special Measures
Special measures are vital tools in enabling vulnerable witnesses to present best evidence. Victim
Support Scotland supports the measures provided by Bill. We recommend that training and
guidance in the correct application of special measures is required.
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In addition, we would like to ensure that all special measures are available in all cases where
witnesses require them. Travelling to another court area causes both difficulty and distress for
witnesses and their families who accompany them. Victim Support Scotland calls for the
provision of special measures in all court areas.
Delays
In our experience, delays are major causes of distress to victims and witnesses. It is often the
case that the witness has prepared themselves to attend court and give evidence. Delays and
adjournments often cause additional distress and upset.
Victim Support Scotland recommends that hearings for special measures are properly
integrated into existing trial diets. It is important for the assessment to take place as early on as
possible (as has been provided for in the Bill).
Uncertainty over whether a witness will be entitled to special measures in itself may lead to distress
and concern. An understanding of the practical arrangements of giving evidence may be extremely
important to the witness – especially where the witness is vulnerable or suffering concern and
distress.
We are interested to ensure that early assessment of the witness’s vulnerability takes place to
ensure special measures hearings are integrated the first trial diets. Victim Support Scotland
recognises that strong judicial guidance is necessary to ensure that applications for special
measures are lodged in good time.
Significant risk
The Bill provides that some witnesses who may have special measures applications lodged on
their behalf may be denied these in cases where there is “significant risk to the fairness of the trial”
that outweighs “risk of prejudice to the interests of the witness”. Victim Support Scotland
recommends that further guidance and monitoring is established to ensure that the
intention of this Bill is not diminished by the effects of this provision.
Conclusion
It is our view that this Bill will materially improve the experience of witnesses within the Scottish
justice system. For many years Victim Support Scotland has been greatly concerned by the impact
of the giving evidence on victims and witnesses. We are pleased to lend our support to this
valuable step forward.
Yours sincerely
Barry Jackson
Policy and Information Officer
21 August 2003
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FINANCE COMMITTEE
EXTRACT FROM MINUTES
5th Meeting, 2003 (Session 2)
Tuesday 9 September 2003
Present:
Ms Wendy Alexander
Fergus Ewing (Deputy Convener)
Des McNulty (Convener)
Dr Elaine Murray
John Swinburne

Mr Ted Brocklebank
Kate Maclean
Jim Mather
Jeremy Purvis

Vulnerable Witnesses (Scotland) Bill: The Committee took evidence on the Bill's
Financial Memorandum fromEd Morrison, Director of Finance, and Jackie Robeson, Head of Practice, Scottish
Children's Reporter Administration;
John Ewing, Chief Executive, and Cliff Binning, Head of Operational Policy and
Planning, Scottish Court Service;
Philip Shearer, Solicitor (Technical), Scottish Legal Aid Board.
The Scottish Children's Reporter Administration and Scottish Court Service were
invited to comment on the Scottish Legal Aid Board's submission before the next
meeting of the Committee on 16 September.
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Vulnerable Witnesses (Scotland)
Bill: Stage 1
10:45
The Convener: Item 2 on our agenda is
consideration of the Vulnerable Witnesses
(Scotland) Bill, which was introduced on 23 June
by the Minister for Justice. To assist our
consideration of the financial memorandum that
was published to accompany the bill, we have
witnesses from the Scottish Children’s Reporter
Administration: Ed Morrison, who is director of
finance, and Jackie Robeson, who is head of
practice. From the Scottish Court Service, we
have the chief executive, John Ewing, and Cliff
Binning, who is the head of operational policy and
planning. We also have Philip Shearer from the
Scottish Legal Aid Board. You are all welcome.
Thank you for coming.
We will take evidence from the Scottish Court
Service and the Scottish Children’s Reporter
Administration first, and then from the Scottish
Legal Aid Board. If you wish, you may make brief
introductory remarks. If you do not, we will move
straight to questions.
John Ewing (Scottish Court Service): We do
not wish to make an opening statement.
The Convener: Has the Scottish Court Service
been consulted fully on the costs that are set out
in the memorandum? Are you generally content
with the details that it sets out?
John Ewing: The answer to both questions is
yes. As an executive agency of the Scottish
Executive Justice Department, we were involved
in discussions with Justice Department colleagues
during preparation of the financial memorandum
and understand the background to the estimates
that are included in it.
The Convener: Paragraph 110 mentions that
only nine of the current 52 courthouses in
Scotland have closed-circuit television and gives
costs for equipping a further 10. Where does the
figure 10 come from? Is it sufficient? Who will
decide which 10 courthouses are given CCTV and
what criteria will be used in making the decision?
Do you think that, ultimately, CCTV should be
rolled out to every courthouse in Scotland?
John Ewing: It is important to understand that
the distribution of business is not even and that we
have tried in the past to ensure that we have
equipment where it is required. There are 49
sheriff courts in Scotland, which vary in size from
Glasgow to Lochmaddy. They also vary in the
amount of business that they transact. Nineteen of
our courts handle 80 per cent of all court business.
For that reason, it seemed reasonable to aim to
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expand CCTV provision to 19 courthouses, in
order to maximise coverage. We want to develop
the use of the technology so that we are able to
have mobile facilities. If a case had to be held in
one of the more remote courts and it was not
appropriate to transfer it to a larger centre, we
would then be able to respond to that need.
The Convener: Do you think that the sum of
£55,000 for CCTV is sufficient? What run-on costs
for training and maintenance are involved? Are
those costs recognised adequately in the
memorandum?
John Ewing: The run-on costs are not
recognised in the memorandum because they are
not additional to the provision that the legislation
enacts. We already provide CCTV facilities for
child witnesses in a number of courthouses. We
bear the costs of maintaining that service and
training staff to operate it within our normal overall
budget.
The figure of £55,000 is an estimate, which we
prepared, and includes a combination of the cost
of the equipment and the cost of any adaptations
to court premises that might be needed to allow it
to be used effectively. As it happens, we have
begun to test the market to see what is available.
We may be able to deliver CCTV for less than
£55,000, but at the moment that is the planning
figure to which we are working.
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we estimate that it will take 15 minutes to process
each application, but the time will vary from case
to case and it will probably take longer initially,
until sheriffs become familiar with the process. The
work is done in the sheriffs’ chambers, so the
amount of staff time involved in its preparation is
relatively small, which is why we have focused on
the judicial cost rather than the overall cost.
Kate Maclean: I am sorry to jump out of
sequence, but I would like to ask a question that is
supplementary to one of the convener’s first
questions.
If only 19 courthouses are to be equipped with
CCTV and other measures, will any revenue
implications arise from the need to move cases
and witnesses to those courthouses? I note that
you said that support would be available for
remote areas.
John Ewing: I do not think so, given the pattern
of cases for which the facility tends to be needed.
However, we will have to monitor the situation and
the take-up rate.
The centres will be selected in discussion with
the Crown Office and Procurator Fiscal Service
and Victim Support Scotland. We hope that that
process will result in our being able to target the
majority of cases, which would keep to a minimum
the number of cases that need to be transferred.

Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): My question arises from
paragraph 111 of the financial memorandum. How
did you estimate the number of notices and
applications, the time taken by the judiciary to
consider them in chambers and the implications
for staff salaries of supporting judicial
consideration of notices and applications?

Jeremy Purvis: On the use of special
measures, the estimated costs in paragraph 115
are quite low. We have heard about the proposal
to have mobile facilities. Why is the estimate for
the number of courts that will be able to use the
special measures so low? What costs might be
associated with using the mobile facilities in rural
areas?

John Ewing: One of the difficulties in making
such estimates relates to the fact that the
legislation is supposed to change the culture and
the use of facilities. We are building on facilities
that already exist but which are not used to the
extent that the Executive feels is appropriate.
When projecting forward, there is a limit to how
much one can rely on the historical database. The
figure of 9,000 notices and applications a year is
based on fairly reliable information on the likely
take-up for the most serious cases in the High
Court and for solemn business in the sheriff
courts. The extrapolation with regard to summary
business is the most questionable area. We will
examine that with the Crown Office and the
Justice Department as the process of phased
implementation rolls out. The figure is our best
estimate at the moment of the maximum end, but
we will have to continue to consider the
procedures.

John Ewing: The provision addresses
situations in which it is necessary for witnesses to
be remote from the courthouse when they give
evidence. At the moment, our child witness
facilities are designed so that the child goes into a
separate room in the court building, which is linked
directly to the courtroom by CCTV. The proposals
in the bill would allow the child, in certain cases, to
give evidence from a remote location, such as a
social work department. That is one of the issues
that we need to work through in the
implementation. The court might require a member
of court staff to be present at the remote end of
the link; that has informed our approximate
estimate of the cost. Similarly, if the court chooses
to take evidence on commission, it sends people
out to do that, in which case the presence of one
or more members of my staff might be required.
We do not expect that to occur in many cases and,
in any case, that is part of the kind of work that
staff already do.

We are used to judges and sheriffs handling a
broad range of applications. Based on experience,
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John Ewing: We already use some mobile
facilities. As part of our investment in technology,
we have wired up courtrooms so that we can plug
in systems that would allow the mobile facilities to
work with minimal disruption to the courts. We are
working towards that. We do not anticipate that the
mobile facilities will incur significant extra cost. We
would expect to run with them anyway.
Jeremy Purvis: I have one final question on the
assumptions that you make in paragraph 114. Are
you confident that they are robust in detailing the
average costs and the number of hearings that
you expect?
John Ewing: They are robust in the sense that
those are the average costs that we use when we
estimate what the cost in the courts will be. The
assumption about the total number of hearings is
less robust. As I explained, part of the difficulty is
in extrapolating to summary criminal proceedings,
which is the area in which the number of hearings
could vary significantly in practice. There, we have
made quite a big leap. We are more confident
about the figures that are quoted for the High
Court and for solemn business. The figure for the
summary business is very much an estimate, and
it could easily be out by 1,000 cases either way.
However, that is as close as we can get on the
evidence that we have.
Jeremy Purvis: If the bill is implemented, when
will be the earliest opportunity for you to review the
figures?
John Ewing: We will continue to monitor the
situation and we will discuss with the Crown Office
and Procurator Fiscal Service ways in which we
can collect better data on the possible use of the
facilities in summary cases. We assume that the
Executive will want to set up an implementation
group fairly soon to work out the detail. Assuming
that Parliament passes the bill, we are working
towards a target of 1 April 2005 for the first-stage
roll-out. We cannot settle on the final
implementation programme until we have a clearer
steer about what Parliament will decide the
legislation should consist of. If we get the figures
wrong, the normal spending review process will
give us the opportunity to raise any concerns with
ministers and seek additional funding if it is
required.
Fergus Ewing: I understand that this is an
extremely difficult exercise. The main determinant
of cost seems to be the assumptions that underlie
the calculation of the number of vulnerable
witnesses. We hope that the costs of providing
CCTV and so on will be one-off costs. As a former
practising solicitor, it seems to me that the
approach among defence lawyers might be to
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make an application whenever they are in doubt,
especially when it is unclear whether the client
may have a mental disorder that would entitle
them to be treated as a vulnerable witness under
section 1 of the bill.
The Scottish Legal Aid Board deals daily with
solicitors’ work and what they do, and has
expressed serious doubts about the robustness of
the figures. Principally, it argues that the definition
of a vulnerable witness in section 1 is extremely
wide. I assume that you have read its paper. Do
you feel that that criticism is valid? If so, given the
uncertainties, would not a more reasonable
approach be to provide a range of expenditure?
The total of £3.95 million might well be a
considerable underestimate, and our core
responsibility is to probe the assumptions
regarding future public expenditure in any bill. I, for
one, am concerned that the costs could be double
or treble the amounts that you have cited simply
because of the tendency among defence solicitors
to explore every avenue for fear of letting their
clients down.
John Ewing: I have not seen the SLAB paper,
and I would be interested in having a look at it.
Past practice suggests that it is not defence
solicitors who are likely to use the legislation but
the Crown, as the legislation is focused on
vulnerable witnesses, who tend to be led by the
Crown. As you will be aware, in practice, the
Crown leads the majority of witnesses in a case.
The option will certainly be available to defence
agents but, judging from our knowledge of past
cases, I do not think that many defence agents will
be beating a path to our door to use these special
measures.
The figures are a projection—an estimate. It will
be for the Finance Committee to decide whether to
tell the Executive that it would prefer a range of
figures. The Executive has given its best available
estimate. I feel that the estimate is probably
towards the top end of the range; rather than
being doubled or trebled, it could be halved or
thirded. It is worth keeping in mind the fact that, in
2002, we handled about 95 cases in which special
measures were used, predominantly for children.
Historically, the bottom-end figure is quite low, so
this estimate is quite a big change. It will have to
be monitored carefully.
11:00
Fergus Ewing: A moment ago, in response to
the previous questioner, you said that your
estimate could be out by 1,000 or so.
John Ewing: It could be, in relation to summary
business. However, the phased implementation
that the Executive wants will focus resources
initially on the most serious cases involving the
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most vulnerable witnesses. We will be able to gain
experience of the way in which the culture of the
courts will change and we will be able to collect
better information on summary criminal business.
That will allow us to have a better estimate. If the
estimate turns out to be wrong, the spending
review process will give us opportunities to raise
the issue with ministers. Matters would then come
to the committee when it considers justice funding.
John Swinburne: Section 20 sets out a wide
range of possibilities for the commencement of the
bill. What steps can you take to budget for the
financial impact of the bill? Do you support the
wide discretion that is given to ministers on
commencement, or could that be problematic for
your organisation and for individual courts?
John Ewing: We regard that provision as
essential to allow the phased introduction of the
measures required and, as I explained, to allow us
to test how the new measures are operating in
practice. We have still to discuss that with the
Scottish Executive Justice Department and other
interested agencies. We envisage that, initially, we
will concentrate on problems in the High Court and
then move on to the sheriff and jury courts. After
that, we will consider the implications of the
measures on sheriff court summary business. That
will allow us to gain better information and
experience before moving to each subsequent
phase of implementation.
John Swinburne: Do you expect that there will
be implications for other capital projects in the
Scottish Court Service, given the obligations that
are likely under the bill?
John Ewing: There will be some implications for
staff training and making people familiar with the
measures. However, things will not be radically
different. The main change will be in the width and
extension of the application of the measures; we
are already familiar with the principles behind the
special measures.
John Swinburne: Over and above increases in
staff training, will there be an upgrading of staff
wages—to cover the additional knowledge that
they will have to accrue—that you have yet to
consider?
John Ewing: No. Staff are trained to handle a
whole range of business in the courts. Their skills
are rewarded in our usual pay system. Paragraph
114 of the explanatory notes mentions a possible
additional cost of £92,000 to the Scottish Court
Service in terms of staff costs. That has to be set
beside the total salary bill of around £20 million to
£21 million. The figures are absorbable in the
resources that are available to us.
Dr Murray: Paragraph 145 suggests that the
main capital costs could be
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“spread over a number of years”

and that additional facilities would be developed
“as capital budgets of the implementation partners allow.”

Could that skew your capital programme? Will the
implementation detract from other aspects of the
capital programme?
John Ewing: That is always a possibility, but
the effect will not be significant. The bulk of our
capital programme is spent on large capital
projects and court refurbishment. We think that the
cost implications are, relatively speaking,
affordable from within our available resources.
Equipment will probably be the least expensive
element. Changes to the court estate may be
more costly. However, such changes would be
made as part of a general refurbishment process.
We may want to stage the changes, so we do not
anticipate any significant pressures.
Mr Brocklebank: I share some of Fergus
Ewing’s concerns about the potential problems
identified by SLAB—it is regrettable that you have
not seen some of its comments. The board refers
to evidence taken by a commissioner and talks
about the commissioner being entitled to
“reasonable professional remuneration” for the
time spent on the task. It accepts that there will be
a cost involved in attending and travelling to a
commission, but it does not consider that the
figure of £500 is an accurate reflection of the true
cost of a commission; it believes that the costs are
likely to be considerably higher. How do you
respond to that?
John Ewing: Without having seen the papers, I
do not know what estimate the board has built its
comments around. On the face of it, the board
seems to be assuming that the commissioner will
be an advocate or somebody appointed
specifically to undertake the commission. It is quite
possible that a sheriff will choose to make that
journey, in which case the cost is already covered
in the judicial salaries bill. There are areas to be
explored in the estimates. The proportion of cases
when evidence will be taken on commission is one
of the unknown variables. The Executive has
made an estimate in the figures. We have no basis
on which to challenge that estimate.
Mr Brocklebank: SLAB also queries the costs
in relation to the so-called supporters. It says:
“The Board is concerned that if the Fund has to bear the
cost of a supporter to a defence witness, how these costs
will be calculated. There would also appear to be nothing to
prevent the supporter being a person in an expert
professional capacity, such as a psychologist”.

How are such people to be funded? Have you
estimated that?
John Ewing: That is not a question for me; it is
a question for the Executive. It sounds to me as
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though the board is focusing on the possibility,
which Mr Ewing raised, of defence agents
commissioning special measures for agents, in
which case there would be an associated cost.
The bulk of the costs have been calculated on the
basis that, in the majority of situations, the bill’s
provisions will be used in relation to Crown
witnesses. SLAB’s concerns will tend to fly off in
relation to that part of business.

careful in looking at our historical data. As John
Ewing indicated, our expectation is that there will
be a change in culture and that, as the
implementation is phased, there will be clarity
about the measures that are available.

Mr Brocklebank: That is despite the fact that,
apparently, no provisions have been made in the
financial memorandum for costs associated with
supporters.

Jackie Robeson: The process will be a lot
quicker after the initial stage of implementation.
After that, we will be clear about the criteria for the
measures, as indicated by the courts, and things
will have settled down. Ultimately, delay will be
avoided.

John Ewing: Again, that is not a matter for me.
The Convener: We will have the opportunity to
raise that question with the Executive next week.
We move on to questions for the Scottish
Children’s Reporter Administration.
Mr Jim Mather (Highlands and Islands)
(SNP): To what extent was the SCRA consulted in
relation to the financial memorandum? Are you
broadly content with the implications of the
financial memorandum for the SCRA?
Jackie
Robeson
(Scottish
Children’s
There
was
Reporter
Administration):
consultation with the SCRA; two meetings were
held with us and we are broadly happy with the
predictions.
Mr Mather: The Executive is clearly responsible
for making the payment. What is your
understanding of the measurable benefits that it
seeks? What will the SCRA contribute to the
delivery of those benefits?
Jackie Robeson: There will be an improvement
in the quality of evidence and the support
measures that are available to vulnerable
witnesses. We certainly have a role in supporting
those measures to improve facilities for witnesses
at court and we are behind them.
Mr Mather: Aside from the fuzzy, intangible
matter of quality of evidence, do you believe that
there is an expectation that there will be a higher
level of conviction or other tangible benefits?
Jackie Robeson: We will obviously have
access to measures in relation to witnesses—
particularly vulnerable witnesses who are not
children—that were not available before. Clearly,
we will have access to evidence on commission,
which is a facility available to us only on petition to
the nobile officium. For our purposes, there will be
much better access to facilities for witnesses.

Mr Mather: What steps could be taken over time
to limit and reduce the cost of the bill or increase
its effectiveness?

Dr Murray: I am aware that, like our previous
witness, you might not have seen the submission
from SLAB. However, the board is concerned
about the children’s referral proceedings because
the legal aid that is available to parents and
children cannot be recovered from judicial
expenses. The board fears that that will put
pressure on the legal aid fund. Do you agree with
the board on that issue?
Jackie Robeson: There exists the potential for
that to happen. Again, it would depend on the
response to the application for measures.
Dr Murray: Further to that, paragraph 127 of the
explanatory notes says that the SCRA has
estimated that implementation of the bill’s
proposals would result in additional costs for it of
£200,000. However, no indication is given of any
of the assumptions on which that figure is based.
Are any of the staff and resources costs that are
involved in making applications and arrangements
not covered in the figure?
Jackie Robeson: The figure reflects our best
estimate of staffing costs. We looked carefully at
the measures that we take at present, the
measures that we will be able to invoke and the
effect that those will have on our organisation. The
figure is the best estimate that we can give. The
major costs relate to our ability to use measures
for vulnerable witnesses who are not children, as
those measures have not been available to us
before. We predict that the most substantial costs
will arise in that area, given the nature and range
of our cases and the vulnerability of the witnesses
involved in them. The figure reflects preparation
time, making applications and staffing time in
court.

Mr Mather: How was the estimate of 200
hearings on special measures reached and how
realistic do you think it will be?

Dr Murray: This question might better be asked
of the Executive, but can you give an indication of
the range of the costs? I understand that the figure
is your best estimate, but do you have an idea of
what the upper limit might be?

Jackie Robeson: It is our best estimate of how
many hearings we can predict. We have been

Jackie Robeson: No. It would be difficult to give
a breakdown. The figure is a reasonable estimate
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based on what is available. We want to be part of
the process of phased implementation. It is clear
that some cases overlap with the criminal process.
We need to be clear that the costs are not
reflected twice and we have tried not to do that.
Kate Maclean: I have a small supplementary
question about the additional staff costs. Will those
costs be incurred through staff training and
regrading or through additional staff?
Jackie Robeson: The money would not be
spent on regrading. Like the Scottish Court
Service, we feel that our staff can deal with the
measures. The costs relate not to regrading but to
the additional staff capacity that is required to take
on the work.
The Convener: Thank you for your evidence. I
suggest that the witnesses from the SCS and the
SCRA stay on for a wee bit in case any
supplementary questions arise out of the next part
of our evidence taking, in which we will hear from
Philip Shearer of the Scottish Legal Aid Board.
Philip, as I said to the previous witnesses, you
have the opportunity to make an opening
statement if you wish.
Philip Shearer (Scottish Legal Aid Board): I
am happy to proceed straight to questions.
Jeremy Purvis: I want to return to the line of
questioning that we followed with previous
witnesses. You have expressed your concerns
about the Executive’s methodology in estimating
the likely number of cases in which vulnerable
witnesses might be involved. Can you explain why
you have those concerns and why you are not
satisfied with the assumptions that we heard about
from John Ewing?
Philip Shearer: The assumptions are based on
Home Office research in England and Wales into
the total number of vulnerable adult witnesses and
on information from the witness service in respect
of child witnesses. We were not clear from the
financial memorandum whether the figures
included defence witnesses, as opposed to just
witnesses for the Crown. Equally, we were not
clear about how the figures relate to civil
proceedings. We are also concerned that
consideration should be given to the potential for
witnesses being cited, both in civil and criminal
cases, as opposed to just the people who actually
give evidence. I appreciate that that is somewhat
speculative, but we are concerned about whether
the financial memorandum takes into account the
total number of people for whom such applications
could be sought.
11:15
The Convener: Was SLAB consulted on those
estimates?
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Philip Shearer: As far as I am aware, the board
was not consulted. The board is a nondepartmental body, not an executive agency of the
Scottish Executive.
Jeremy Purvis: Are you saying that, if the
legislation is implemented, there will be an
increased desire to use the special measures?
Philip Shearer: That comes down to the issue
that members raised earlier about a future
litigation culture. For example, as Fergus Ewing
pointed out, defence agents may wish to obtain
expert reports to counter what is said by the
Crown. The Crown may find that there is an
increased use of such measures in civil
proceedings. In contested and acrimonious
custody disputes or in contact or residence
actions, there could be an increased demand from
clients to use special measures.
Jeremy Purvis: We heard from John Ewing
about the review process. Would that be a robust
way in which to see how the bill is implemented?
Would SLAB want to take part in that process?
Philip Shearer: That gets into questions that
are really a matter for ministers. Obviously, we will
monitor within the demand-led service that we
fund.
Jeremy Purvis: Finally, as Fergus Ewing has
mentioned, the total figure presented in the
financial memorandum is £3.95 million. We have
been told that that estimate is at the top end. Do
you agree with that figure or would you not support
it because the assumptions are flawed?
Philip Shearer: We can consider only the areas
that we have highlighted in our submission, which
gives an analysis of the possible legal aid
implications. It would not be appropriate for me to
comment on the Executive’s estimates for the
totality of costing.
Fergus Ewing: Of course, the total annual
running costs are estimated at just under £4
million and the one-off costs at £1.2 million, which
makes a total of £5.2 million.
I must admit that I am amazed that the Scottish
Executive did not consult SLAB when it did the
detailed work required to produce the costings.
That seems a serious omission, which must now
be put right. I hope that the witnesses from the
SCS and the SCRA will receive SLAB’s detailed
comments and have an opportunity—although not
today—to give us the benefit of their views. I know
that this is short notice, but perhaps it will be
possible for us to have those before the next
meeting, when we are to quiz civil servants. The
detailed criticism contained in the SLAB
submission merits proper consideration, so it
would be helpful to have the first witnesses’
response to it.
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What has led SLAB to believe that the estimates
are insufficiently robust? Does that come from
particular experience or is it just from some
general, inchoate feeling?

Mr Brocklebank: You also seem to be
concerned about the vagueness of the role of
supporter and the fact that no costs seem to have
been allocated to that. Can you expand on that?

Philip Shearer: We have attempted to analyse
the bill in detail to pinpoint where we think there
could be implications of a litigation culture
developing. In our day-to-day business, we are—
as Fergus Ewing will be aware from his
professional practice—used to dealing with, for
example, requests for authority to obtain expert
reports and to undertake unusual steps, such as
commissions, in civil and criminal cases. We have
tried to look at how that links into our experience
of litigation culture and how it interacts with the
legal aid family of funding. That is where our
concerns arise. We have pinpointed areas where
we think costings might be slightly on the light
side. There would be implications if, for example, a
litigation culture develops in which there is greater
demand for expert reports.

Philip Shearer: Yes. We were concerned that
the memorandum suggests that various costs
would potentially fall on the fund. The supporter
has a wide role, but the financial memorandum
does not suggest whether there will be any cost
implications. That requires clarification.

Fergus Ewing: Does the problem lie in the
definition of a vulnerable witness, which your
submission says is “extremely wide”? Are you
saying that the definition is too wide?
Philip Shearer: That is a political question for
ministers in this Parliament. All that we can identify
is the fact that the definition is very wide and
would cover a very wide range of witnesses giving
evidence in our civil and criminal courts.
Mr Brocklebank: I seek your thoughts on two
particular questions. First, why do you think that
the fees are not sufficient where evidence is to be
taken by a commissioner?
Philip Shearer: You have to look at the
procedural steps for commissions as a package.
For example, a lot will depend on who the
commissioner is. If it is the judge, it may be a
different matter, but there will be attendant costs.
A solicitor may require to attend if a sheriff court
proceeding is involved. If a High Court proceeding
is involved, the solicitor will still need to attend, but
he will instruct counsel or a solicitor advocate, and
costs for shorthand writers and transcripts will be
involved. It is suggested that video evidence will
be taken. We can imagine the litigation culture
developing in such a way that a solicitor will want
to review the video evidence to ensure that the
transcript matches up. At the end of the day, there
will be a client who will wish to test the evidence
that a witness has given.
You have to look at the issue in the round. The
figure that is given, especially in legal aid terms,
for evidence on commission focuses only on the
cost of a lawyer attending. We have tried to view
the situation more as a package of all the
attendant costs, such as travel and transcribing,
as they are often involved in any major procedural
step in litigation.

John Swinburne: Do you look on the bill in the
way that many members of the general public view
it? They feel that, while it is a necessary step, at
the end of the day it will just be an extension to the
lucrative gravy train that is legal aid.
Philip Shearer: I would not describe legal aid as
a gravy train. I am afraid that I simply cannot
answer that question.
Jeremy Purvis: I have a quick point of
clarification on consultation. Did you take part in
the consultation on “Vital Voices: Helping
Vulnerable Witnesses Give Evidence”? Were you
consulted on the Executive’s policy statement that
arose out of that consultation? We heard that you
have not been consulted on the financial
memorandum.
Philip Shearer: In answer to your first question,
the board was consulted, and I understand that it
submitted a response to the Executive in that
exercise. However, I am not aware of any input
into the policy statement. As far as I am aware, we
were not consulted on the financial memorandum.
Mr Mather: I do not know if you know the
answer to this question, but I would be interested if
you could take a stab at it. How does the bill
compare to international best practice? Do we
have any case study material that supports the
methodology that is outlined in the bill?
Philip Shearer: That goes beyond my role as
an officer of the central funding authority for legal
aid. I am not aware of the legal aid implications of
such a step in other European or Commonwealth
jurisdictions. You are asking a question that goes
beyond matters on which I could possibly
comment.
Mr Mather: I have a brief supplementary
question. Given that people in other sectors in
public life and private enterprise attempt to
benchmark themselves against international
comparators, do you not think that that would be a
sensible thing to do?
Philip Shearer: That question should really be
directed to the Scottish Executive and ministers.
Dr Murray: You and other people have
expressed concerns that in various areas the
financial memorandum does not adequately reflect
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costs. What would the Executive need to do to
make that situation more acceptable? Should the
Criminal Legal Aid (Fixed Payments) (Scotland)
Regulations 1999 (SI 1999/491) be amended or
could something be done within the budget lines
that are available to SLAB?
Philip Shearer: In general, it is important to
understand that legal aid is a demand-led service.
As a result, the ultimate cost of the legislation to
the legal aid fund and any administrative resource
implications will very much depend on the demand
that is placed on the fund in the new litigation
culture.
As for the question whether any steps can be
taken, ministers could in due course examine and
address in subordinate legislation issues such as
prescribing fees for work for summary criminal
legal aid or for counsel or solicitor advocates in the
High Court, the sheriff court or the Court of
Session.
The Convener: Will you be a bit more specific
about the pressure on fixed payments? I
appreciate that SLAB finds it difficult to manage a
demand-led and pressured budget. However, you
will need to make more specific arguments about
the areas where you feel that the Executive or
other parties have not adequately identified
particular issues. What are the specific pressure
points in this matter?
Philip Shearer: As far as fixed payments are
concerned, if we have a high number of summary
criminal cases that have more procedural steps
than at present and therefore more attendant
costs, there might well be pressure to submit a
request to the board to treat some cases as
exceptional. That would mean lifting them out of
the fixed payment regime and into the more
expensive regime of detailed fees. However, until
we see what happens in practice, we will not know
what such pressure would be. At the moment, we
can simply flag up for Parliament the potential for
any additional procedural steps to mean additional
work for a solicitor and therefore an increase in the
potential cost of a case. That might persuade
some solicitors to see a particular case as
exceptional.
The Convener: Has SLAB carried out any work
on anticipating the criteria against which it might
make judgments about circumstances in which it
would consider applications for special treatment
sympathetically or maintain the fixed payment
ceiling?
Philip Shearer: We are already dealing with—
and will continue to deal with—requests to treat
cases as exceptional, although such cases
amount to a relatively small number out of the
whole cohort of grants for summary criminal legal
aid. Obviously, we will also deal with any new
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challenges or issues that arise from other justice
sector legislation as it comes along.
The Convener: I suppose that I am asking you
to be specific about the provisions in the bill that
will generate such issues. I appreciate that, in
general, any additional legal steps or hurdles
could give rise to the problems that you have
identified. However, can you quantify specifically
the implications of the bill’s provisions or are your
concerns in that respect more general?
Philip Shearer: It is a general issue. For
example, a contest over whether the court decides
that a witness is vulnerable might well mean an
additional hearing. That in turn might mean that a
solicitor will have to sit down and decide whether
the case will take a much more expensive route
and involve a lot more procedure and work. We
can highlight that kind of general issue.
The Convener: But you cannot really give us a
specific example. Could we resolve the matter
through the better judicial management of special
cases that involve vulnerable witnesses?
Philip Shearer: The judicial management issue
is completely separate from that of the fund. We
will be dealing administratively, as we are at
present, with the potential for requests to treat
cases in a different way. The issue is parallel to
that of how cases are dealt with judicially.
11:30
Fergus Ewing: I apologise: I should have
declared earlier a possible interest, namely that I
am a member of the Law Society of Scotland. My
court days are over, however, and if there is a
gravy train, I have no ticket and am not a
passenger. Any cross-examination that I will be
doing will be here and not in any court.
I wish to ask about the part of SLAB’s written
submission that deals with civil proceedings. I
understand from the estimate before us that there
will be zero legal aid cost in civil applications. You
have pointed out that a majority of applications in
relation to vulnerable witnesses or child witnesses
might arise in family actions where, contrary to
what we were told by the previous witnesses,
judicial expenses are not awarded very often. Can
you provide us with an estimate of what the annual
legal aid bill for civil proceedings might be in
respect of the bill?
Philip Shearer: It is difficult for me to give an
arithmetical estimate, as it will depend on the
extent to which agents and clients wish to take
advantage of the steps available. As we have said,
in family actions there is a culture where people
tend not to seek costs from each other in order to
resolve disputes. Moreover, the court might not
make awards of costs against the unsuccessful
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party. That being the case, less money will come
into the fund to offset the total cost incurred,
although money will still come into the fund that is
available to offset the cost of the measures to
some degree. Our concern is that the most likely
involvement of vulnerable witnesses might arise in
family actions as opposed to personal injuries
actions.
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SLAB’s evidence. If the Scottish Court Service
wished to give us information next week, that
would be helpful to us.
John Ewing: We would be happy to do so.

Fergus Ewing: So some estimate should be
available. The column for legal aid has an entry of
zero against “Applications (civil)” in the table on
page 22 of the financial memorandum. There
should be some provision, but you are not able to
provide us with an estimate.
Philip Shearer: If an expert report cost £250,
that would perhaps be an additional £250 cost to
the fund.
Fergus Ewing: I would have thought that there
must be an estimate of such provision.
I have a final, general question. Do you believe
that the difficulty of making estimates that we have
heard about and which we all accept justifies a
different approach, using a range of possible
expenditure rather than the specific estimates
supplied to us?
Philip Shearer: That is rather difficult for me to
answer. The question should be aimed at the
Executive.
The Convener: Thank you for your evidence. I
again thank all the witnesses from whom we have
taken evidence this morning. There will be an
opportunity to refer to some of the issues that we
have discussed today when we take evidence
from the Executive next week.
Jeremy Purvis: I was wondering whether there
will be an opportunity to question representatives
of the Scottish Court Service on its consultation
and to consider that evidence together with the
financial memorandum, if appropriate. We have
heard that SLAB was not consulted, and I would
be interested to know who was consulted.
The Convener: The consultation was done by
the Executive.
John Ewing: The Executive is responsible for
the consultation with external bodies, including
SLAB, that was carried out in preparing for the bill.
The Scottish Court Service would not have carried
out the consultation.
Jeremy Purvis: I was referring specifically to
the financial memorandum. Should we take up the
issue with the Executive?
The Convener: Yes, it should be brought up
with the Executive. It might be useful if the
Scottish Court Service or the Scottish Children’s
Reporter Administration could make some
comments once they have a chance to read
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Vulnerable Witnesses (Scotland)
Bill: Financial Memorandum

daily basis with officials from the board, and we
came up with the costings for the financial
memorandum
in
partnership
with
those
colleagues.

11:19
The Convener: Agenda item 4 is on the
financial memorandum on the Vulnerable
Witnesses (Scotland) Bill. I apologise to the
witnesses from the Scottish Executive and the
Crown Office for keeping them waiting and thank
them for coming along. Everybody now has a
name-plate in front of them so I shall not go
through the process of reading the names out. Do
the witnesses want to make a brief introductory
statement?

We felt that, in our consultation, we had done
everything that we needed to do and a bit more.
We genuinely tried to cast the net as wide as we
could.

Barbara Brown (Scottish Executive Justice
Department): We have no particular desire to
make an introductory statement. We are happy to
go straight to questions and to help the committee
as much as we can.
Stephen Woodhouse (Crown Office and
Procurator Fiscal Service): The same applies for
us.
The Convener: Thank you. The first set of
questions is from Jeremy Purvis.
Jeremy Purvis: Will you run through the
consultation that was carried out when you put
together the financial memorandum? In particular,
what was your relationship with the Scottish Legal
Aid Board?
Merlin Kemp (Scottish Executive Justice
Department): We worked closely with the key
agencies. The table on the back page of the
financial memorandum gives a breakdown of
where the main costs fall. We worked closely with
colleagues in the relevant agencies on all the cost
areas that are listed. In particular, we worked with
the Scottish Court Service and the Crown Office
and with colleagues in the Scottish Executive
Justice Department who deal with the police and
legal aid. We also dealt directly with the Scottish
Children’s Reporter Administration.
As part of our broader consultation, from the
beginning of the year we had a series of meetings
with a wider range of bodies, including
organisations from the voluntary sector, such as
Scottish Women’s Aid and the rape crisis network.
We discussed with those organisations in a more
general sense the impact of the bill in policy and
financial terms. That is the general context of the
consultation.
You asked about consultation with the Scottish
Legal Aid Board—I know that the issue came up at
the committee’s meeting last week. We did not
formally consult SLAB. We worked closely with our
Justice Department colleagues, who work on a

Jeremy Purvis: If you were carrying out the
consultation again, would you consult the Scottish
Legal Aid Board? SLAB may not account for the
lion’s share of the costs—the legal aid figure in the
financial memorandum is limited, but the sum is
still substantial.
Merlin Kemp: Yes, I probably would. Obviously,
it would also be up to SLAB to decide to what
extent it wanted to be involved in the drafting of
the financial memorandum before the document
was placed before the Parliament.
I see the document as just the beginning.
Looking forward, I think that there is a huge
amount of work to be done. Some of the estimates
in the document will be clarified as implementation
goes on. For future work, we definitely want to
involve all the key bodies, including SLAB.
Jeremy Purvis: You will be aware that the
board has doubts about the estimates that are
given for summary cases.
Merlin Kemp: SLAB raised a number of issues,
including its concern that we had not costed for
the number of defence witnesses. In fact, we tried
to assess the overall number of witnesses, so in a
sense we have costed for the sum total—there is
no increase in the number of witnesses.
We have also assumed that, in general, the vast
majority of witnesses will be Crown witnesses. I
think that that is borne out by anecdotal evidence
from the Crown Office. In the research that I did in
association with colleagues, we looked at things
such as the witness service database, from which
it appeared that the very small number of
witnesses who could be vulnerable were defence
witnesses.
A range of factors must be taken into account.
As for the costs in summary cases, the concern
was that if many vulnerable witnesses were
routinely being called, the fixed-fees payment as it
operates now might not cover the work, so the
costs associated with vulnerable witnesses would
be seen as additional. I am not a legal aid expert,
but I think that that is roughly what the problem
was.
There are two answers. One is that legal aid
fixed fees are regularly reviewed, so there may be
some scope for reviewing them in future, taking
into account a wide range of issues, including the
impact of the Vulnerable Witnesses (Scotland) Bill
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on legal aid costs. The other issue is that, until we
get a feel for the actual numbers and the volume
of work associated with them, it would be hard for
us to start allocating fixed fees or any other kind of
fixed payments. We shall need to work with SLAB
on that.
Jeremy Purvis: When in the lifetime of the
legislation would you expect to have enough data
to be able to review that? Would it be three
months or six months in, or is there a constant
programme?
Barbara Brown: What data are you talking
about—the number of cases?
Jeremy Purvis: Yes.
Merlin Kemp: We are thinking in terms of
phased implementation, but that does not mean
that work will not start straight away, particularly
on summary cases, because those, more than
High Court and sheriff solemn cases, are an
unknown quantity. We need to start doing
whatever monitoring we can as soon as
possible—right from the word go. If we can
arrange some sort of monitoring and datagathering exercise even before implementation
commences, we will. The aim is to get the ball
rolling as quickly as we can. Implementation for
summary cases will be phased, after High Court
and solemn cases, so there will be time for that
review process to provide some evidence to
inform the roll-out.
The Convener: Most of our questions are
geared towards the Executive, but the Crown
Office witnesses are welcome to pitch in. You may
wish to say something specific about the
appropriateness of the estimates in the financial
memorandum, because your office probably has
the biggest impact.
Lindsey Anderson (Crown Office and
Procurator Fiscal Service): We do, but we have
been in close consultation with the bill team, with
fortnightly or monthly meetings to discuss the
figures. At this stage, all we can give is an
estimate, especially in relation to adult vulnerable
witnesses. The bill extends the criteria and
therefore increases the number of adults eligible
for special measures. We have no knowledge of
what the impact of that will be, but we hope that
the phased implementation will inform the
implementation group, especially concerning
summary cases.
Mr Mather: Given the uncertain nature of some
of the data used in the bill in relation to the number
of cases and their cost, would it not have been
better to provide a range of costs rather than an
estimate?
Merlin Kemp: We discussed that matter. We
had regular meetings with the Crown Office and


316

220

the Scottish Court Service, in particular, and the
issue came up once or twice. There are a couple
of areas in which a range of figures might be most
appropriate, one of which is summary justice. For
instance, we came up with a figure of 6,000 for
child witnesses, which was based on a Crown
Office analysis of numbers of cases and other bits
and pieces of information from the Home Office
and elsewhere.
An alternative source was the witness service
database. However, because the database
records only the number of witnesses who are
referred to the service, it will always
underestimate. It came up with the figure of about
4,000 child witnesses, so we could have
considered a range between 4,000 and 6,000. We
knew that 4,000 was definitely an underestimate,
so we opted for what we thought was the best
figure.
Mr Mather: At our meeting last week, witnesses
from the Scottish Court Service were rather
surprised by some points that SLAB raised. John
Ewing has written a letter about that. I do not know
whether you have seen it, but the final sentence
reads:
“The figures used in the Financial Memorandum can only
be an estimate at this stage since the eventual impact of
the legislation will be influenced by a range of
unquantifiable factors, including future decisions by the
courts on the acceptability of the use of special measures
in individual cases.”

That could mean taking civil proceedings and
family cases into account, or even vulnerable
defence witnesses. Taking Mr Ewing’s response
and those two additional issues into account, do
you think that there is any mechanism for
specifying those “unquantifiable factors”? Has the
likely cost been calculated? Could there be a map
of the range of uncertainties so that we can
quantify matters?
11:30
Lesley Napier (Scottish Executive Justice
Department): The difficulty that Mr Ewing refers to
may be the possibility that, when the measures in
the bill are first implemented, they will be new and
may therefore entail additional hearings. Sheriffs
and judges will always want to hear from both
sides when deciding whether to grant an
application for special measures. That will happen
less often once people get used to the special
measures and understand that they are simply a
way in which certain people will give evidence.
That will lead to a reduction in costs. Part of what
the bill is trying to do is to change the culture. If
that happens, there will be less need for hearings.
Mr Ewing is raising the possibility of additional
hearings, but that is difficult to quantify. Only when
the provisions of the bill are put into practice will
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we see how solicitors and the judiciary react.
During the implementation, we will have to be
involved with all those parties to ensure that the
measures bed down as quickly as possible.
Mr Mather: I acknowledge the difficulty in
quantifying the factors, but are there any fallback
mechanisms or recommendations to reduce
uncertainties and risks and to control costs, to
ensure that things do not run out of control?
Merlin Kemp: SLAB also raised the issue of the
number of hearings that might be needed and we
have looked into that. In the financial
memorandum, we have costed for far more
hearings than the policy would envisage. As
Lesley Napier said, we acknowledge that while the
measures are bedding in there are likely to be
more hearings than there will be in future. Any
predictions would probably be based on the
present situation and a consideration of the
reduction in the number of hearings that we expect
year on year. I do not expect that there will be
more hearings. We have started with a high
estimate, but we expect that costs will reduce over
time.
Mr Mather: How confident are you that you can
keep within the stated upper limit?
Merlin Kemp: The witnesses from the Crown
Office may want to comment on that. In
considering whether we can deliver the policy, we
have worked closely with the Crown Office. A lot of
work will have to be done on the implementation.
However, the Crown Office seems content that the
first phase of the implementation process is
manageable.
Stephen Woodhouse: We believe the process
to be manageable in the way that Merlin Kemp
suggests. We have to allow time for changes to
systems, training and procedures—in the rules of
court, for example. That cannot happen tomorrow.
However, we believe that it can happen in the time
scale that we are proposing.
Mr Brocklebank: I have one or two questions
about work load and fees. At last week’s meeting,
the committee was, to say the least, mildly
sceptical about some of the figures. Given the
extra work that may be created by taking
additional precognitions, attending additional
hearings and so on, what consideration did the
Executive give to increasing the fixed payments
that are made to solicitors?
Barbara Brown: We will have to see how that
works out in practice. We do not expect an
enormous amount of additional work involving
defence witnesses because, as we understand it,
there are not that many vulnerable defence
witnesses. The fixed fees can be reviewed and we
may have to consider the matter in future.
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Mr Brocklebank: What kind of issues would
determine that final decision?
Barbara Brown: I am not an expert on legal aid,
so I do not know how the process would work, but
I think that the legal profession would be consulted
on what the additional work load might be.
However, we do not think that a great deal of
additional work will be involved on the defence
side; most of the additional cost will fall on the
Crown side.
Mr Brocklebank: Has the Executive given any
thought to creating a separate block fee for work
done in connection with child witness notices?
Merlin Kemp: From a policy perspective, that is
not something that we would want to happen. Our
view is that dealing sensitively with vulnerable
witnesses should be part of the main stream of the
work of the legal profession and the police; we
would not want to flag up the sensitive treatment
of vulnerable witnesses as somehow being
additional work.
Mr Brocklebank: Last week, SLAB told us that
the estimated £500 cost of a commission was
questionable, given that such work could be
undertaken by an advocate. Having considered
SLAB’s misgivings, do you think that the costs
relating
to
commissions
have
been
underestimated?
Merlin Kemp: There might be a slight
misunderstanding of what the figure of £500
represents. It represents not the total cost of a
commission but the cost to the legal aid fund of
sending a solicitor to that commission and is
based on the understanding that, as the Crown
Office would make most of the applications, it
would pick up the tab for the other expenses, such
as paying someone to operate the necessary
equipment and so on. On the other hand, SLAB
has rightly pointed out that the figure does not take
into account factors such as travel and various
other supplementary expenses. The figure,
therefore, could be a little higher. However, I
stress that £500 is an estimate of an average fee
that a solicitor might charge. Depending on who
the lawyer is, the cost could be higher or lower—it
would be higher if counsel were involved and
lower if a solicitor were involved.
Mr Brocklebank: Do you think that the figure is
realistic? Could there be a tendency to lower staff
costs by referring such work to less costly staff?
Could the system therefore lead to such staff
being overburdened?
Merlin Kemp: I do not think so. Taking evidence
on commission is as important an exercise as
taking evidence in the court, so that work would
not be delegated to a subordinate, lower-paid
member of staff.
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John Swinburne: If the vulnerable witness were
a defence witness, who would be responsible for
absorbing the costs for the provision of closedcircuit television for the supporter and so on?
Lesley Napier: There are no costs attached to
the supporters who are currently available in the
court system. Supporters tend to be friends or
relatives of the witness. Sometimes, the supporter
is a social worker, but that work tends to be
undertaken as part of their job. Supporters are not
paid any expenses and, although the bill will give a
statutory basis for supporters, it is not planned that
that will alter the situation in that regard.
John Swinburne: Are there any restrictions on
who can be a supporter? Is there any guidance on
what might be considered to be reasonable
expenses for a supporter who was not in the
categories that you mentioned?
Lesley Napier: We plan to prepare some kind of
guidance for supporters. There might also be a
need for rules of court. Our basic policy intent
would be that supporters would not be paid. That
might exclude people who want to be what we
might call professional supporters. A supporter’s
presence is supposed to have a positive effect for
the child or other vulnerable witness and,
therefore, the supporter would tend to be someone
to whom the witness was close. That is probably
not an issue, but we will keep a close eye on the
matter in case we have to make further provision
to make it clear that supporters are not to be paid.
Jeremy Purvis: I have a brief supplementary
question on supporters. Is any consideration given
to the role of advocates in mental health cases?
Mental health legislation now establishes
advocates
who
have
almost
quasi-legal
responsibilities. Was that considered?
Barbara Brown: If a vulnerable witness has an
advocate working with them on a daily basis, that
advocate might be a good person to act as a
supporter. However, as a supporter in the court
setting, the advocate would not be able to speak
on behalf of the witness—that is not the
supporter’s role. The supporter is supposed to be
there to give a sort of moral support, which is a
different role to that of an advocate.
Kate Maclean: I understand that supporters
would not be paid. Obviously, if a child is a
vulnerable witness, parents or guardians would be
expected to provide support. Would travel
expenses and so on—not pay—be paid to a
supporter of an adult vulnerable witness?
Lindsey Anderson: Such expenses would be
paid to the supporter who has brought the
vulnerable witness to court. Expenses claim forms
are attached when witness citations are sent out.
A witness who was cited by the Crown would have
their travel expenses reimbursed by the Crown.
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That is built into our budgets.
Kate Maclean: So the situation of supporters
will be the same as that of witnesses. Would the
supporter be reimbursed for such expenses as
travel expenses and lost wages?
Lindsey Anderson: Those expenses would be
reimbursed if that person brought the vulnerable
witness to court.
Kate Maclean: Last week, the committee heard
that 19 courts will be upgraded to offer a closed
circuit television service to vulnerable witnesses.
In response to one of my questions, I was told that
those courts had been chosen after analysis of
previous patterns of use.
Are there any plans to provide additional
funding, or for a rolling programme to improve
more courts than those initial 19? It would be
easier to deal sensitively with vulnerable
witnesses if they did not have to travel too far to
go to court. Aside from that, there are bound to be
financial implications because witnesses and
supporters have to receive their expenses and
travel costs. Will those expenses be monitored to
assess additional cost? Are there any plans to
provide additional funding to roll out CCTV
services in more courts? I know that there are
mobile CCTV services for remote areas, but I was
thinking more about the less remote areas in the
central belt, the Highlands and the Borders.
Merlin Kemp: There are two elements to that:
meeting the needs that come from the volume of
business, and the geographical spread. We have
addressed those issues.
The question is really for the Scottish Court
Service; it is a matter for that service to decide
which courts to equip and furnish. We have costed
the additional work that will result from the bill.
However, there are lots of benefits to having
improved technology in courts and to modernising
the courts’ estates. The SCS has plans to do that
kind of work and there might be benefits for
vulnerable witnesses as a result of that work.
Kate Maclean: I understand that it is a matter
for the SCS, but the Executive is, I presume,
providing the funding for 19 courts. If any other
court had to be upgraded, the court service itself
would have to bear that cost. There are no plans
to provide any additional funding, but there are no
plans not to provide additional funding.
Merlin Kemp: There are no such plans at the
moment.
The Convener: If your estimates for case
numbers are shown to be too low during the
phased implementation of the bill, how will you
deal with that? Will you be able to secure
additional funding? Is such funding available to
enable you to make up that gap?
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11:45
Barbara Brown: The first phase that we have
talked about is within the year 2005-06, which falls
within the current spending review and budget
periods. We are satisfied that the first phase can
be met within existing funding. As we advance
towards that period, more work will be done on
gathering estimates and producing more detailed
figures. Obviously, the budgets for the years
beyond 2005-06 still have to be finalised and, if
the figures showed markedly different costings,
that would be fed into the future budgeting
process.
The Convener: You are introducing legislation
that will be implemented in a number of phases.
The Finance Committee has known the Executive
to introduce bills that have future costs which it
says it cannot quantify at the time. Such costs
could turn out to be very expensive but, because
they are not in the current budget, the Executive
cannot answer questions on them. On the later
phases of implementation, are you clear about the
time scales and are you sure that the steps that
you will implement beyond the first phase are
genuinely affordable?
Barbara Brown: The Executive is committed to
achieving full implementation as soon as possible.
We want to start planning that as soon as we can
with the agencies that are involved, but there is a
lot of work to be done and we cannot with any
great certainty predict what will happen two or
three years in advance. We are reasonably
satisfied that the costs of the bill are supportable
within the current spending plans.
Merlin Kemp: The issue is not just about the
money. We have spoken frequently to the Crown
Office and to people from the different police
agencies, such as the Association of Chief Police
Officers in Scotland. A wide range of people in the
justice system are very keen for the measures in
the bill to be implemented, because they know that
that is the right thing to do. The fact that there is a
lot of support for the bill in the justice community is
an important element of ensuring that it proceeds.
John Swinburne: Given the tendency of
members of the legal profession to spin things out
ad nauseam—because the more they spin things
out, the more money they make—have you taken
into consideration the fact that lawyers will often
call in criminal psychologists or psychiatrists in
cases involving vulnerable witnesses, and that that
might have a very high cost?
Merlin Kemp: The Scottish Legal Aid Board
raised a similar issue. It was concerned that it
might face expensive requests. It will depend on
the context. As we do not think that many
vulnerable defence witnesses will be called, we do
not anticipate that the costs will be huge in the
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grand scheme of things. If you are talking about
reports to counter applications and so on, the bill
is drafted in such a way that the defence will not
have a locus to lead such expert reports, unless
the sheriff or the judge is not satisfied with the
application that has been made to the courts.
There would be no point in commissioning an
expensive report and going through the whole
process if such a report could not then be used. I
hope that that allays some concerns in that area.
Ms Alexander: I invite the Crown Office to
comment on an observation that I wish to make,
which might be as uncomfortable for the Crown
Office as it is for us.
As the Finance Committee, we are charged with
ensuring that enough money is put aside for policy
decisions. There is great anxiety about recent
reports by the Auditor General for Scotland on
special needs education and so on. There is also
an obligation on us to ensure economy and
efficiency in the use of public funding. Let me pose
to you the genuine dilemma that I face as a
committee member who has listened to the
evidence.
It is clear that it is in the interests of the public
purse to resist professional special pleading. We
have heard that there is a desire to change the
culture and that people should not be paid
additional money for being sensitive to witnesses.
Similarly, if the technology in a workplace is
changed, people should not be paid extra money
for making use of it. The vast majority of the
Scottish public have to deal with technology
changes in their work and they have to change
their working practices to suit such a changing
climate.
To pursue the analogy further, the British
Medical Association is not invited here to say,
“Now that our surgeons are going to perform
keyhole surgery, rather than traditional surgery,
please can they have more money for it.” I accept
that the analogy is not complete, on the basis that
lawyers are not salaried, but receive fees.
However, the point is that the amount of time that
a surgeon spends in the operating theatre is the
same whether they are performing keyhole
surgery or conventional surgery. We expect
members of that professional group to update their
modus operandi according to the needs of the
time.
You will be getting a sense of the dilemma that I
am posing. The essence of the challenge for the
committee—I need your guidance on this—is that
if the issue is essentially about modernising
working practices and use of technology, but there
is not a huge additional time component involved,
we should resist special pleading by professional
groups, which is of course legitimate. If, on the
other hand, the professional bodies are identifying
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significant additional workload, it is probably
appropriate that there be financial provision for
that. Do you have advice for those of us who
understand nothing of the minutiae of the criminal
justice system and are confronted with that
dilemma after two hours of evidence-taking?
Stephen Woodhouse: I might have to think
about that. As Merlin Kemp said, the issue is
about changing the culture and it is about working
differently. There are practical stages at which
there will be extra work; there might be extra
hearings, which we will have to man and which the
defence will have to man. There is obviously a
cost associated with that. We do not want that to
become a professional issue, as Merlin Kemp
said. We expect that we will commission reports
from psychologists in a number of cases in order
to protect ourselves from the defence’s
challenging the decisions with which we are going
to court. We hope to avoid the problem of their
wasting their money. That was a rather rambling
answer.
Ms Alexander: Are you comfortable that the
balance between that which is changing working
practices and that which is genuinely additional
has been struck in large part by people of good
will in the Executive, or should the committee
reflect on that balance? That is the decision that
we have to reach after you leave in about five
minutes.
Stephen Woodhouse: The balance is broadly
right. It has been acknowledged that there are
extra costs in the system and that the money is
not the be all and end all.
The Convener: On behalf of the committee, I
thank you for giving evidence. As you know, we
are writing a report on the financial memorandum;
that will go to the relevant justice committee
relatively quickly because we are working to fairly
tight time scales. No doubt some of you will
appear before that committee in due course.
At our previous meeting, Wendy Alexander
requested that we have a brief discussion of the
evidence that we have received on the bill before
the clerks start to make sense of it.
Ms Alexander: My last question to the
witnesses summed up the issue. The BMA does
not get to say, “Please can we get more money
because we are changing how we perform
surgery.” It has the right to lobby for extra money,
but we do not give way. We have two obligations:
one is to ensure that the Executive does not
under-cost provisions and the other is to not
respond to every special interest group that
appears before us. I was slightly nervous about
such precedent’s being set. I just wanted to put
that on the record.
In relation to the tone of our report, we have to
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be discriminating about evidence and, although
special pleading by professional groups is what
their members pay their subscriptions for, we do
not necessarily have to respond to that pleading in
every instance. I am struck by the extent to which
we are talking about culture change. There is
some provision for what is genuinely additional. I
will leave it to the clerks and the adviser to try to
reflect that balance in our report.
The Convener: That point relates particularly to
the bill, but it applies to a lot of the evidence that
we receive. Witnesses come here with an agenda,
which is sometimes professional. Sometimes there
are financial aspects to that and sometimes we
are dealing with interest-group agendas. One of
our tasks is to separate the wheat from the chaff
and to determine whether legitimate concerns are
being expressed or whether we are part of a
negotiating process. We need to be cautious
about that.
A related issue came out of the bill. Although the
bill might not be a focus of significant changes in
the way in which professional fees and obligations
are sorted out, it gives us an insight into areas
where there might be concerns. There might be
issues about the way in which costs are controlled
and negotiated in that setting, which we or other
committees want to address. We can prepare a
draft report. Does the clerk have a notion of when
we might do that?
Simon Watkins (Clerk): It will be next week.
The Convener: We will have a draft report to
read next week. Do we agree to deal with it in
private?
Members indicated agreement.

EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 1, No. 33

Session 2

Meeting of the Parliament
Wednesday 19 November 2003
Note: (DT) signifies a decision taken at Decision Time.
Vulnerable Witnesses (Scotland) Bill – Stage 1: The Minister for Justice (Cathy
Jamieson) moved S2M-193—That the Parliament agrees to the general principles of
the Vulnerable Witnesses (Scotland) Bill.
After debate, the motion was agreed to (DT).
Vulnerable Witnesses (Scotland) Bill – Financial Resolution: The Deputy
Minister for Justice (Hugh Henry) moved S2M-224—That the Parliament, for the
purposes of any Act of the Parliament resulting from the Vulnerable Witnesses
(Scotland) Bill, agrees to any increase, in consequence of the Act, in expenditure
charged on, or payable out of, the Scottish Consolidated Fund.
The motion was agreed to (DT).
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Vulnerable Witnesses (Scotland)
Bill: Stage 1
The Presiding Officer (Mr George Reid): The
next item of business is a debate on motion S2M193, in the name of Cathy Jamieson, on the
general principles of the Vulnerable Witnesses
(Scotland) Bill.
14:33
The Minister for Justice (Cathy Jamieson):
Last Friday, I spoke at a conference that was
organised by the Justice for Children group. The
conference was entitled:
“Respecting Child Witnesses and Delivering Justice—It
can be done”.

Indeed, we can respect the rights of all vulnerable
witnesses and deliver justice at the same time; in
fact, we will not deliver justice unless we respect
witnesses’ rights. That is the challenge that the bill
aims to meet.
One of the bill’s overarching aims is to ensure
that witnesses who may be vulnerable are
identified at an early stage so that their needs are
properly assessed and their views about how they
can best give evidence are listened to. It also aims
to ensure that the law is flexible enough to take
account of the whole range of circumstances that
may make someone vulnerable, whether because
the witness is a child, has a mental health problem
or a learning disability, has been the victim of a
sexual or racist attack, or has a physical disability.
The bill will also encourage and enable greater
use of special measures across a wider range of
court proceedings than ever before.
Of course, the law also has to protect the
interests of people who are accused of committing
offences and those of parties who are pursuing
and defending civil cases. We believe that nothing
in the bill erodes the right to a fair trial. It will allow
the best range of evidence to be put before the
judge or jury and will still allow the evidence to be
tested in court.
Balancing the interests of the accused with the
interests of witnesses is a delicate process and we
are therefore very pleased that the Justice 2
Committee has concluded in its report that we
have got that balance right.
Before I speak about the bill in more detail, I
would like to record the Executive’s thanks to
everyone who has contributed to the process that
has got us here today. We thank those who
contributed to the “Vital Voices: Helping
Vulnerable
Witnesses
Give
Evidence”
consultation, and the committee for its hard work
in giving detailed consideration to the principles of
the bill and for producing a thorough and carefully
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considered report. We will give careful
consideration to the issues that were raised by the
committee in its report and I will comment on one
or two specific matters later in my speech.
Of course, the protection and help that we are
giving to witnesses and victims does not begin and
end with the legislation. The “Scottish Strategy for
Victims” set out our priorities in 2001. We have
made
progress
in
implementing
the
recommendations of the Lord Advocate’s working
group on child witness support; we are working in
partnership with the range of organisations that
share our concerns about child witnesses. We
have already published guidance on interviewing
child witnesses as well as questioning children in
court, and we are now finalising further guidance
on child witnesses and access to therapy. Our
pilot victim statement schemes will commence
shortly.
We need legislative change, but we also need a
culture change. Constant adjournments are not
efficient in the court process and they can be
particularly stressful for victims and witnesses.
Such practices must be reduced as far as
possible. Our proposed reforms of the High Court
will help to address that situation.
The Executive must also change to promote our
reform agenda. That is why we recently
announced the establishment of a victims and
witnesses unit within the Justice Department to
bring together the different strands of work. The
new unit will have an important role in ensuring
that the legislation works in practice, in developing
training and promoting good practice, in raising
awareness and in driving forward cultural change.
The unit will also develop proposals to pilot
vulnerable witness officers to provide on-going
support to agencies and help to ensure that the
needs of all vulnerable witnesses are met.
The bill is only part of the jigsaw—changing the
law is only one of the many pieces that we are
bringing together. The big picture is about
changing the culture in the justice system,
modernising processes and changing attitudes.
We want a justice system that delivers a highquality service to the people of Scotland—one in
which victims and witnesses are listened to,
treated with respect and given the protection that
they need to enable them to fulfil their vital role in
delivering justice.
The Executive cannot achieve that culture
change alone. We need the help of everyone who
is involved in delivering justice: the police; the
legal professions; the judges; local authorities; and
professional and voluntary agencies that work with
and support victims and witnesses. We all need to
raise awareness about when witnesses might be
vulnerable. The bill will be one of the catalysts for
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change and we are committed to playing our full
part in leading that change.
Let me highlight some important elements of the
bill. The first of those is the automatic entitlement
to special measures that the bill gives to children.
At the moment children are eligible to use special
measures, but that will now be a right for all
children under the age of 16.
The bill will give additional protection to children
under the age of 12 in sex and violence cases,
where they are particularly vulnerable. The bill
provides that those children should not have to
attend court to give their evidence. Instead, they
will give evidence from another building by live TV
link or by evidence on commission. The bill will
also ensure that children who are under 16 when
the complaint or indictment is served on the
accused will continue to have the right to special
measures, even if they reach 16 before the trial
starts.
The bill will make a significant difference to
hundreds of child witnesses, but we should
remember that it will also make a major change for
vulnerable adult witnesses. At the moment, adults
qualify for consideration for special measures only
if they are the subject of one of a number of
mental health-related court orders, or if, in the
words of the current legislation, they have
“significant impairment
functioning”.

of

intelligence

and

social

That wording allows certain witnesses with mental
health problems and some witnesses who have
learning disabilities to be considered, but it
excludes other witnesses with mental health
problems, such as those who receive treatment on
a voluntary basis, which means the majority of
people with mental health problems.
The current legislation does nothing to take into
account the wider circumstances of the witness, or
the nature of the evidence that they are likely to
give. The bill will allow anyone who has a mental
disorder that may affect their ability to give
evidence to be considered as a vulnerable
witness. The definition of mental disorder in the
bill, which is much more flexible and inclusive than
the current provision, is taken from section 328 of
the Mental Health (Care and Treatment)
(Scotland) Act 2003 and includes people with a
learning disability.
As things stand, there is nothing in statute to
help witnesses who are vulnerable because of
harassment, intimidation, or traumatic events that
they may have been through. The bill will create a
new category of vulnerable adult witness, where
fear or distress may impact on the evidence that
someone will give. The bill sets out a wide range
of factors that the court can take into account in
determining whether the person is a vulnerable
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witness and would benefit from the use of special
measures when giving evidence. The category is
intended to help, among others, victims of sex
offences, hate crimes or domestic abuse, or
witnesses who have been intimidated. We want to
allow the court maximum flexibility.
I understand the Justice 2 Committee’s view that
witnesses with a mental disorder and victims of
sex offences or domestic abuse should be
automatically entitled to special measures. In
many cases, those are the very people who will
benefit from the bill as drafted. However, I want to
guard against a tick-box approach to dealing with
vulnerability; the danger of listing categories of
people is that we risk ignoring individual needs.
We want those who call a witness to court to treat
that person as an individual and to consider what
is best for that individual. Putting people in predetermined categories could undermine that;
rather than being inclusive, the suggestion might
end up being exclusive.
Victims of sex offences, or domestic abuse, and
people with learning disabilities need extra help,
but elderly witnesses and witnesses to violent
crimes and antisocial behaviour also need extra
help. All those people are individuals, with
individual needs; I want the justice system to
recognise that and to meet their needs. That is
why the bill will place duties on both the party who
calls the witness and the court to have regard to
the witness’s best interests and the witness’s
views when deciding which special measure is
needed, to ensure that vulnerable witnesses get
the help that they need. That will mean that
everyone who works in the system will have to be
responsive to each witness’s individual needs.
I will say a bit about the practical help that
vulnerable witnesses will receive. Screens, live TV
links and evidence on commission are available in
some circumstances at present and will continue
to be available. A new statutory special measure
will be the supporter. As many members will be
aware from the evidence to the Justice 2
Committee, a supporter is someone who is
allowed to sit near a vulnerable witness while they
give evidence. At present, supporters can be used
under common law, but I am aware of a lack of
consistency among courts on their use. The bill
will promote consistency by making supporters a
statutory special measure and by providing more
detailed guidance on the role of the supporter. The
committee heard strong views that a witness in a
case should be able to act as a supporter in the
same case as long as they have already given
their evidence. I have considered that point and I
agree with it.
The second of the new special measures is the
use of a prior statement as the witness’s evidencein-chief. That special measure means that, for
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example, a video recording of an initial interview
with the witness could be played in court, with the
witness then having only to be cross-examined on
it. The cross-examination could be done by live TV
link.
No doubt, over time, lessons will be learned
from how those measures work in practice and
from what works elsewhere. I am aware that
people may want to suggest additional special
measures over time and that improvements in
technology could also benefit vulnerable
witnesses. That is why there is an important power
in the bill to enable ministers to add to the list of
special measures that are available.
So far, most of what I have said has been about
criminal cases—the kind of cases that grab most
of the column inches in our newspapers. However,
for a child, or other vulnerable witness, the
experience of giving evidence could be just as
intimidating or distressing in a civil case as in a
criminal one. Therefore, the bill also covers civil
proceedings, extending many of the provisions
that are available in criminal proceedings to civil
proceedings for the first time.
I spoke earlier about the need for culture and
attitude changes in the courts. One of the themes
running through many of the views that we
gathered during our consultation process—which
has continued through the evidence that has been
given to the committee, and which I heard strongly
reinforced at the Justice for Children conference
on Friday—is the need for appropriate training and
guidance to be made available to drive forward
that culture change. That is something to which I
am strongly committed and that will be a priority
for the new victims and witnesses unit.
Lord James Douglas-Hamilton (Lothians)
(Con): Will the minister take an intervention?
Cathy Jamieson: I was just about to conclude,
but with the Presiding Officer’s agreement I will
happily take the member’s intervention.
The Presiding Officer: Yes, we have plenty of
time.
Lord James Douglas-Hamilton: Before the
minister sits down, following her very welcome
speech, will she consider the representations of
Rape Crisis Scotland, which is concerned that the
special measures that are available to women who
have been seriously assaulted in England should
be considered for Scotland? At the moment, those
measures are much less readily available.
Cathy Jamieson: As I have outlined, the
important point is that the vulnerability of each
individual witness is to be assessed. We will work
with those witnesses to give them a say in how
they can give their evidence under the special
measures. I am always open to the view that there
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may be other special measures that we could
develop in specific circumstances. At the
conference last week, some people talked about
the role of intermediaries. Although we have not
included specific provision for those in the bill, we
would be open to considering them and we would
want to look at that option in the future.
It is very important that we work to bring
together all the agencies that are involved to
ensure that there is a consistent approach and
that good ideas and best practice are developed
and shared. During the committee’s evidence
taking, concerns were raised about training,
especially in relation to the judiciary. I am
therefore pleased that, as far as the training of
judges is concerned, the independent Judicial
Studies Committee of Scotland has issued general
guidance to all sheriffs and judges about the
treatment in court of vulnerable witnesses. It was
also encouraging to hear the director of judicial
studies say, at the launch of the guidance on
interviewing child witnesses, that the guidance
would be used in training. The changes that the
bill introduces must work in practice, and we will
ensure that routine monitoring takes place in
parallel with implementation so that we can learn
from best practice as things develop.
I believe that the bill will make a real difference
to vulnerable witnesses. In combination with a
range of work that we are undertaking to place
victims and witnesses at the heart of the justice
service, it will help to promote a genuine culture
change whereby everyone in the service will treat
vulnerable witnesses with sensitivity and respect.
I move,
That the Parliament agrees to the general principles of
the Vulnerable Witnesses (Scotland) Bill.

The Presiding Officer: A considerable number
of members whom I expect to speak have not yet
pressed their buttons. I would be grateful if they
would do so now. The debate is undersubscribed,
so if members need a couple of extra minutes that
will be fine by me.
14:49
Nicola Sturgeon (Glasgow) (SNP): That is an
offer that I cannot refuse, Presiding Officer.
The Vulnerable Witnesses (Scotland) Bill is an
extremely important bill. It is absolutely right that
witnesses who are vulnerable—whether because
of their age, a disability or the nature of the case in
which they give evidence—should be supported in
giving evidence to the court. The range of special
measures that vulnerable witnesses can apply to
use—live TV links, evidence on commission or
giving evidence behind a screen or with a
supporter sitting next to them—will enable many
vulnerable witnesses to give their evidence in a
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way that will be far less stressful to them than the
normal method of getting in the witness box and
being examined and cross-examined, sometimes
brutally, in the full glare of everyone present—
including, in criminal cases, the person who might
be accused of committing quite horrific violent or
sexual crimes against them.
However, it is important to make the point, as
the minister did, that the bill will serve the wider
interests of justice. A witness who is terrified, for
whatever reason, by the prospect of giving
evidence in court is not likely to be able to tell their
story in a clear, lucid and fulsome manner, and
courts in Scotland—particularly criminal courts—
rely on honest and accurate evidence being
presented. That is why it is in the interests of
everyone in court cases—the Crown and the
accused in criminal cases; the pursuer and the
defender in civil cases—that witnesses are
supported to give their best evidence.
Although the bill is important and worthy of
support, we as legislators must ensure that it
strikes a fine balance. That balance—which is
particularly important in criminal cases, although
the bill does not deal exclusively with criminal
cases—is
between
protecting
vulnerable
witnesses and ensuring the right of someone who
is accused of a crime to a fair trial.
In Scotland, we have an adversarial system of
justice: everyone who is accused of a crime is
innocent until proven guilty, the onus is on the
Crown to prove guilt beyond reasonable doubt,
and the accused has the right to test to the full the
evidence on which the Crown relies to do that.
Although it will not always be the case that
witnesses who are considered vulnerable will be
Crown witnesses, they will be more often than not,
and every time that a Crown witness is allowed to
give evidence in a non-conventional way, such as
on commission, there is potential—I stress the
word “potential”—for the right of the accused to
test that evidence in open court to be
compromised.
The question for us today is whether the bill gets
the balance right. Overall, it does get it right—that
was the Justice 2 Committee’s conclusion—but
there are some specific areas that the Executive
should reconsider. I stress that, in some of those
cases, that is because it is possible to extend the
protection of vulnerable witnesses even further
than the bill does without compromising the right
of the accused to a fair trial. However, in one or
two other cases, which are mainly procedural
matters rather than issues of substance, the
danger may be that the bill goes a bit too far.
I will deal first with those instances where
vulnerable witnesses could be given greater
protection than the bill currently gives them. As the
minister said, under the bill, only witnesses who
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are under 16 years old would automatically be
considered to be vulnerable and eligible to use
special measures; all other witnesses have a
discretionary entitlement only. I can understand
the Executive’s reluctance to extend the automatic
entitlement too far, but I agree with the Justice 2
Committee that there are other witnesses who
should be in that category to ensure that they do
not simply slip through the net. I was not
convinced of that at the start of the committee’s
deliberations, but I was persuaded during their
course.
I make particular mention of those with a mental
health disorder or learning disability and the
victims of sexual and domestic abuse. I do not
agree that to extend the automatic entitlement to
those categories would lead to a tick-box
approach, because witnesses who are not in those
categories would still have a discretionary
entitlement, and the courts would still, in relation to
such witnesses, have all the flexibility for which the
minister has rightly called. That is one important
advance that could be made.
I will touch briefly on some of the special
measures. First, after some consideration, I think
that it is wrong that the bill leaves open the
possibility of an accused person being present
while a vulnerable witness gives evidence on
commission. The Executive said in evidence to the
committee that that would happen only in
exceptional circumstances and cited cases in
which evidence was given on commission
because the witness was in hospital or
incapacitated in some other way.
Such cases are very different from those that
involve vulnerable witnesses. I presume that in a
case in which evidence is taken on commission
only because a witness is in hospital, there would
be no objection to that witness’s giving evidence in
open court in the presence of the accused.
However, in cases where there are vulnerable
witnesses, the witness is allowed to give evidence
on commission because they cannot give their
best evidence in the presence of the accused.
That is why I believe that—perhaps not in general,
but in the context of the bill—there should be no
circumstance in which the accused should be
present when evidence is taken on commission.
To allow the accused to be present would run the
risk of defeating the purpose of the special
measure.
The second and final change that I was going to
urge the Executive to make to extend the
protection that is afforded to vulnerable witnesses
related to supporters, so I am glad that the
minister got there before me. She said that the bill
allows vulnerable witnesses to have a supporter
with them in court who must not be a witness in
the same trial. In many cases, that exclusion
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would restrict the use of supporters in practice and
I am glad that the minister conceded that point. If
we want an example of how important that is, we
have only to consider cases that involve child
abuse. In such cases, the child witness is likely to
want his or her mother to be the supporter, but in
most—or certainly many—cases, the mother will
also be a witness in the trial, and so would not be
able to act as the child’s supporter. Common
sense demands that we amend that aspect of the
bill. As the minister said, a witness in any court
case is free to sit in the public gallery after giving
evidence, so there is no reason why such a
witness could not sit next to another witness to act
as their supporter. An important advance has been
made today in that regard.
There are two areas in which it could be argued
that the bill unduly restricts the rights of the
accused. I stress again that both relate to
procedural matters. The bill requires judges to
assess in various circumstances whether the right
to a fair trial is likely to be compromised by the use
of special measures. The bill also allows the judge
to disregard a risk to the fairness of the trial if that
risk is outweighed by the risk to the vulnerable
witness. I understand what motivated the bill’s
drafters to include that provision, but the Faculty of
Advocates, among others, has put it to us very
powerfully that the right to a fair trial must be
absolute. I agree with that. As soon as we accept
that some degree of unfairness is acceptable in a
criminal trial, we risk putting our justice system on
a slippery slope. The right to a fair trial is the
cornerstone of the justice system and it should be
absolute.
Before anyone suggests that I want to water
down the protection that is afforded to vulnerable
witnesses, I make it clear that I do not. It would be
wrong to enter caveats on the right to a fair trial,
but it is not necessary to do so in the bill. None of
the provisions in the bill, if properly applied, would
compromise the right to a fair trial. The bill does
not therefore require to envisage such a prospect
by making a provision that would allow for the
possibility that unfair trials might proceed.
The second procedural matter that must be
addressed relates to the rights of both parties in a
case to be heard when an application for an order
authorising the use of special measures is made.
That is not the case at the moment; the party who
is not applying for such an order has no right to be
heard at the initial stage of the application and a
hearing is granted only if the judge does not agree
to the application at that stage. In the interests of
natural justice, that is not sufficient and I commend
the Justice 2 Committee’s recommendations in
relation to that point.
To finish, I will say a little about early
identification of vulnerable witnesses and about
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resources. The bill is about court procedure; it is
about what happens in a court and about what
happens to enable witnesses to give evidence to
the court. However, if it is to work, it cannot be
only about courts. It must have the active cooperation of all the agencies that are involved, at
all stages of the justice system.
I endorse the committee’s recommendation
about the self-referral of vulnerable witnesses, but
the bill puts the onus entirely on lawyers to apply
for special measures on behalf of witnesses. In
most cases, that will mean the procurator fiscal. In
many cases, the first time that the procurator fiscal
meets a witness is on the morning of the trial,
although that situation might change, and I hope
that it will. In practice, early identification will
depend to a huge extent on others, including
precognition agents, the police, Victim Support
Scotland, Scottish Women’s Aid and many other
organisations.
The committee has recommended that the
police should be under a specific legal duty to
identify vulnerable witnesses, but all the agencies
that have a role to play in the justice system must
be trained and adequately resourced to enable
them to identify and support vulnerable witnesses.
My big fear is that if that does not happen, the bill,
which is hugely worthy, will not in practice make
the difference that we all want it to make.
With those comments, I am happy warmly to
endorse the general principles of the bill.
15:00
Miss Annabel Goldie (West of Scotland)
(Con): I seldom agree with much that the
Executive says when I come to the chamber to
take part in debates on law and order. I am sure
that the minister’s disappointment would be
uncontained if I were to adopt a markedly different
stance today. I shall, therefore, on the whole be
predictably consistent by making some prickly
introductory comments.
To me, the Scottish Executive’s approach to law
and order is like a Christmas tree whose lights fail
to come on. In Scotland, a crime is committed
every 1.2 minutes. Since 1997, we have seen
escalating increases in violent crime, vandalism
and drugs-related crime. A quarter of Scots do not
feel safe outside their front door. That means that
there is little cause for Executive rejoicing.
Increasing the number of police and ending
automatic early release for prisoners would be a
bright illumination of the gloom. In the meantime, I
concede that the Vulnerable Witnesses (Scotland)
Bill is a small but welcome glimmer.
However, as long as potential witnesses remain
discouraged by a lack of police in our
communities, recurring delays in the criminal
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justice system, inadequate resourcing of the
Crown Office and Procurator Fiscal Service and
the prospect of convicted criminals getting
automatic early release, there is a huge
disincentive to the law-abiding public serving as
witnesses.
Cathy Jamieson: Miss Goldie would be very
disappointed if I did not rise to the bait that she
has carefully dangled in front of me.
The bill is about ensuring that people get the
protection and support that they need to give their
evidence in court. It is a little disingenuous for
Miss Goldie to use this opportunity to suggest that
there is not adequate policing in communities. As
she is well aware, the number of police officers in
Scotland is at a record level. She is also aware
that the Executive has taken the opportunity to
speed up the process in the high courts. I look
forward to support from Conservative members on
that and on the work that we are attempting to do
to ensure that there is both punishment of the
guilty and a rehabilitative approach, so that people
do not reoffend and community safety is improved.
I look forward to future debates and to receiving
the full support of Miss Goldie and those of her
colleagues who are not here today.
Miss Goldie: The carefully dangled bait was not
just tickled at, but swallowed in a most satisfying
manner. I am glad that the minister raised the
issue of police numbers. It is only because police
numbers have plummeted under Labour that any
increase looks dramatic. At the moment, we are
marginally above operating levels for 1997.
Although that is unimpressive in itself, it is even
more disquieting when we consider the huge extra
burden of responsibility that intervening legislation
has placed on the police.
The Presiding Officer: Order. I know that you
said you would start with a prickly bit. This is
prickly, but it is not really within the scope of the
bill.
Miss Goldie: Nonetheless, it is immensely
enjoyable. Presiding Officer, I am trying to
accommodate your desire to keep the chamber
occupied for the duration of the debate.
I come now to territory that is a little more
congenial to the minister. For witnesses who come
forward and are vulnerable, the bill offers more
structured and extensive support than has
formerly been available. I echo the comments of
Nicola Sturgeon and welcome that as a positive
step. It is only part of a very big picture, but I am
prepared to commend the bill on its merits. It is a
worthwhile contribution to improving the court
environment for vulnerable witnesses.
Although I speak as a Conservative front-bench
spokesman on this issue, I am also convener of
the Justice 2 Committee, which was responsible
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for stage 1 scrutiny of the bill and the ultimate
publication of the stage 1 report. I take this
opportunity publicly to thank our clerks for their
invaluable support and guidance to the committee.
They have shown remarkable capacity for
unstinting work in the face of formidable time-scale
challenges and displayed exemplary diplomacy in
dealing with a convener of whimsical and
carnaptious disposition. I am sure that the minister
will not disagree with one word of that. I thank the
members of the committee who are present for
their constructive approach and the witnesses who
made time to give evidence.
As I have indicated, the general principles of the
bill have my party’s support. Although my
colleagues will wish to address particular areas, I
propose merely to comment on the broad aspects
of the bill, as indicated in the committee’s stage 1
report, that require the Executive’s careful
consideration and which I hope will merit specific
comment by ministers at the winding-up stage.
My first comment is a general housekeeping
one—I am speaking as a lawyer who has
practised in the Scottish courts—on the structure
of the bill and the drafting, which is referred to in
paragraph 90 on page 16 of the Justice 2
Committee’s report. When the bill is enacted, it will
be held in the hands of prosecution and defence
lawyers or pored over by the presiding judge as
arguments are addressed by solicitors. It is not
user-friendly as a working tool in that environment.
My plea is that the Executive has its drafting team
examine the cross-references and consider
whether greater clarity and transparency might be
achieved by simply repeating ad longum the parts
of the bill that are incorporated by cross-reference.
It is extremely difficult to read the bill in a
continuous manner as it is not cohesive.
I turn to what is critical to the success of the bill,
which has already been alluded to: the early
identification of vulnerable witnesses. Although the
bill will extend to civil proceedings, I think that
everyone anticipates that the provisions will be
invoked most frequently in relation to criminal
proceedings. The first point of likely identification
of a vulnerable witness in that context will certainly
be at the stage of the police’s initial involvement
when an incident is first reported or investigated.
That will then have an on-going implication for the
transmission of information to the Crown Office
and Procurator Fiscal Service.
The committee report acknowledges that other
agencies will have a role to play, but the two vital
components of the police and the Crown Office
and Procurator Fiscal Service in the criminal
justice system will be the key to whether the bill
will work without the introduction of further delays
to the system. I draw to the minister’s attention the
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paragraphs on page 6 of the report that cover that
aspect.
The other component that is essential if the bill
is to work is resource. The minister will be aware
that the Finance Committee flagged up that aspect
on page 38 of its report and the Justice 2
Committee has drawn particular attention to it in
paragraphs 98 to 103 of its report. There are two
important aspects to the resource and
implementation issue. One is that the resource
must be in place to deal with the immediate
consequences of the bill when it is enacted. The
other is that, given the phased implementation of
the bill, there must be total clarity on the part of the
Executive in identifying the funds that are needed
to meet its requirements.
In the time available, I have dealt only with
broad issues, which are of singular importance if
the bill is to work. I welcome the Executive’s
comments on those aspects. Three specific
matters are of concern to me. One, which Nicola
Sturgeon raised, is the important matter of the fair
trial element to which the Faculty of Advocates
referred. I do not think that that is a meaningless
exercise in semantics; the faculty made a
genuinely important point and I would welcome its
being given further thought. The application form
to have someone considered a vulnerable witness
should have within it the specific reasons why the
applicant seeks to have that status accorded. That
is important, because unless the other side knows
why the application has been made and
understands the reasons behind it, we build in the
potential for delay and disputatious conduct in the
procedural aspects of the case. Nicola Sturgeon
also covered the rights of parties to a hearing,
which is another important technical element.
Subject to the comments that I have made, the
bill is worth while and it will be helpful in
encouraging witnesses to come forward. My party
supports the general principles of the bill.
15:09
Mike Pringle (Edinburgh South) (LD): I am
perhaps at a slight difficulty in having to follow two
lawyers, because one thing that I am not is a
lawyer. The two preceding members have far
more expertise in the subject than I have. I am
also a little disappointed that, as the convener of
the Justice 2 Committee, Annabel Goldie chose
today’s debate as an opportunity to have a bit of a
go at the Executive.
I regard the Scottish justice system as one of the
best in the world. Many other judicial systems
have used it as the basis for their systems. If it is,
and was in the past, the best system, we must be
prepared to examine and change our processes
and to adapt them to the modern way of life.
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The Vulnerable Witnesses (Scotland) Bill was
introduced in June this year to address the
increasing number of incidents that involve
especially young people finding themselves in
court. As the Justice 2 Committee was told by
some of those young people, their experience of
the judicial process and their time in court was not
good. I will provide a few quotations to illustrate
that:
“My friend went to court last year. She’s still really upset
and has awful dreams about it.”

A 12-year-old girl said:
“I’m in a really bad situation—I’m worried about going to
court and I can’t sleep.”

A 13-year-old said:
“My uncle raped me four years ago. He went to court but
was found not guilty—no one believed me. Something else
has happened; I’m not telling anyone this time.”

Cases have been abandoned, have collapsed or
have led to acquittals because young witnesses
have not been sufficiently supported through the
legal process. The bill addresses those problems
and I believe that it will lead to better justice for
such witnesses.
We are by no means the only country that is
considering, or has considered, the position of
vulnerable witnesses. By simply going on the
internet, one finds that, in July 1990, Portugal
introduced a bill governing the enforcement of
measures on the protection of witnesses in
criminal proceedings. In South Africa, the Criminal
Procedure Amendment Act 2001 allows a
competent person to act as an intermediary so
that the witness can give his or her evidence
through that person. In New Zealand, the
Evidence (Witness Anonymity) Amendment Act
1997 allows orders to be made to permit
witnesses to give evidence anonymously. In
Namibia, a bill has been proposed that seeks to
address that country’s problem of one rape in
every 60 minutes. The bill would involve relocating
the trial venue, having someone to accompany the
witness and using closed-circuit television outside
the courtroom for the testimony of young people;
out-of-court statements would be given by young
people under 14. From looking at those other
jurisdictions, I think it is clear that our bill has far
more substance and addresses the problems to a
greater extent than has been attempted
elsewhere.
The idea of the bill was first proposed by Jim
Wallace in his role as the Minister for Justice in
May 2002, when he launched the paper “Vital
Voices: Helping Vulnerable Witnesses Give
Evidence”, and it thereafter formed part of our
2003 manifesto.
The Vulnerable Witnesses (Scotland) Bill is the
first bill that I have dealt with as an MSP and I am
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pleased that it is a piece of legislation that I
believe will make a real difference. As other
members have done, I thank all those who came
to give evidence to the Justice 2 Committee and I
pay tribute to the outstanding work that the clerks
did. The evidence that the committee received
certainly gave me a much greater insight into the
problems that the bill was seeking to address.
The key aim of the bill is to give more protection
to young witnesses and witnesses with mental
health disorders or learning disabilities. The bill
proposes to abolish the competence test, which
will mean that there will be no restriction on who is
able to give evidence. The identification of a
witness as someone who might be vulnerable at a
very early stage in the case and the
communication of that information to all who are
involved will have to be given paramount
importance so that no unnecessary delays occur
in the court process.
I will give another quotation:
“He”—

the defendant—
“and the courts put me through hell for 14 months just
waiting and waiting … I had got myself all prepared and
then it didn’t happen. It’s devastating when you think it’s
nearly over and then it drags on for a lot longer. When I
was told there was a further delay, I felt I could no longer
do it. If it had happened when they first said it would—I
would have felt ten times better. I could have given better
and stronger evidence.”

There are enough delays already and we must try
to speed up the process for vulnerable witnesses.
The Law Society of Scotland argued that people
with mental disorders should automatically qualify
for special measures. The committee recognises
the Executive’s reluctance to list who is a
vulnerable witness, as non-visible disability is
often difficult to identify and assess. However, the
committee hopes that the issues around that
group of witnesses and the victims of sexual or
domestic abuse will be looked at.
Another issue that provoked considerable
debate was the question of when a child is not a
child. The Scottish Human Rights Centre and
Justice for Children argued that the age should be
18. At 16, we can leave school, we can get
married and we are regarded as an adult. I think
that the bill is right to judge a child as someone
who is under 16.
A number of those who came before the
committee were concerned about the right of the
accused to a fair trial. Clearly, that is fundamental
to our justice system, as Nicola Sturgeon
mentioned. The conclusion was that the right to
special measures must be open to judicial
discretion and that the judge’s decision on special
measures must be in relation to a fair trial.
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I was impressed by the evidence that was given
by the Faculty of Advocates. As others have
mentioned, the Faculty of Advocates had similar
concerns in relation to a fair trial. I hope that the
Executive will examine the detailed points that the
faculty raised about several sections of the bill and
respond at stage 2.
At present, the bill does not allow a supporter to
be a witness. That problem has been highlighted
by others, including Enable. To give an example, a
parent should be able to give evidence beforehand
and then act as the supporter for the child. Who
else would the child want as their supporter? I am
therefore delighted to have heard the minister say
that that will be changed.
One improvement that is proposed in the bill
concerns the quality of evidence that is given on
commission. In response to the question whether
the accused should be present when evidence is
given, Scottish Women’s Aid, Rape Crisis
Scotland, the Equality Network and the
Commission for Racial Equality all said no. The
accused should be able to see or hear at a
distance. For example, a television link could be
used. I agree with the committee that, as Nicola
Sturgeon also said, there should be no
circumstances in which the vulnerable witness
must give evidence in the presence of the
accused. However, I accept the view of the
Faculty of Advocates that the issue is one of
judicial discretion. I accept that the Executive will
examine that further.
I want to raise two other points concerning
resources and implementation. If the bill is to work
and be effective, there is no doubt that all the
various agencies that are involved in this field—
many of which gave evidence to the committee—
will need to be involved in considering what
training and guidance will be appropriate to help
the process. I suggest that that will need to include
the legal profession.
The bill will not work unless there are the
necessary resources. The Executive is funding, to
the tune of £850,000, a victims and witnesses unit.
For the year 2003-04, £4 million is earmarked for
the witness support service. There is also further
money for the witness service in the High Court.
However, resources will also need to be put into
the courts themselves. Many courts are very old
and will need to be adapted so that the bill can be
implemented fully.
I believe that the bill will make a difference. I
look forward to stages 2 and 3. In two or three
years’ time, when the legislation is assessed, I am
sure that it will be shown to have been a positive
thing for all those whom we hope to help, namely
the vulnerable witnesses.
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15:18
Karen Whitefield (Airdrie and Shotts) (Lab): I
welcome the opportunity to participate in this
afternoon’s debate. Although the Conservatives’
support for the bill has at times seemed grudging, I
am sure that that is not the case and that there is
genuine cross-party agreement that more needs to
be done to protect and support our most
vulnerable witnesses.
For too long, vulnerable witnesses have been let
down by our legal system. Often, they have faced
harrowing ordeals in our courtrooms. The sad truth
is that that has led to an under-reporting of serious
crime, including rape, child abuse and crimes of
violence. That fact has been highlighted by Rape
Crisis Scotland, which points out that only around
40 per cent of women who contact rape crisis
centres have reported their experiences to the
police.
It is incumbent upon us to ensure that our justice
system is fair to the victim, the witness and the
accused. The bill is part of a larger process to
create such a system and we all have high hopes
that the bill will go some way towards rebalancing
the scales of justice and provide greater protection
for our most vulnerable witnesses.
One of the key principles of the bill is improving
the quality of evidence given by vulnerable
witnesses, particularly children. That is an
important point. The bill is not just about protection
and support; it is about improving the justice
system. The evidence that was taken by the
Justice 2 Committee demonstrated that there is
broad support from all sections of Scottish society
for the measures in the bill. In particular, most
agencies welcomed the abolition of the
competence test and the provision of an automatic
entitlement to special measures to those under the
age of 16; they also welcomed the widening of the
definition of vulnerable persons. I am particularly
pleased that the bill will ensure that all witnesses
who have a mental health disorder will have
discretionary entitlement to special measures.
That is not to say that there are no areas in
which the bill could be improved or strengthened. I
am sure that organisations such as the Scottish
Child Law Centre and Victim Support Scotland will
participate fully at stage 2. I would like the
protection that is offered to children to be
extended by the bill ensuring that, in crimes of
violence, the accused should not be able to
conduct his or her defence.
I highlight to the minister the importance that the
committee placed on the need for early
identification of vulnerable witnesses; that has
been highlighted by Nicola Sturgeon and Annabel
Goldie. If the bill is to succeed in reducing the
distress that is caused to witnesses by lack of
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certainty about the circumstances in which they
will give their evidence, it is vital that vulnerable
witnesses are identified early and that they are
informed of the protection that is available. As the
Justice 2 Committee report points out, that is not
only a matter for the police; other agencies such
as Scottish Women’s Aid can, and should, play an
important role in the identification of vulnerable
witnesses. I ask that some thought be given to
simplifying the child witness notice procedure, so
as to reduce the possibility of increased
bureaucracy and delays.
I welcome the introduction of the Vulnerable
Witnesses (Scotland) Bill and endorse its general
principles. It has been a long time in coming. The
consultation
document
“Towards
a
Just
Conclusion” was published in November 1998.
Now, in November 2003—exactly five years
later—we have finally arrived at the point where
the laws will be changed to properly protect and
support vulnerable witnesses. As it stands, the bill
deals with all the core problems that exist in
relation to vulnerable witnesses. The bill is not
perfect and, at stage 2, we will have an
opportunity to further enhance it and tighten its
provisions. However, I am confident that following
stage 3, we will have a piece of legislation that is
as important and positive as any that has been
produced by the Parliament.
15:24
Mr Stewart Maxwell (West of Scotland) (SNP):
I support the thinking behind the Vulnerable
Witnesses (Scotland) Bill. After the completion of
its passage through Parliament, it will be a
valuable addition to the protection of vulnerable
witnesses in Scotland and I welcome its
introduction.
It is crucial that the Parliament ensures that
everything is done to ease the trauma of
appearing in court for the young and vulnerable.
Appearing in court is a traumatic experience for
everyone who appears as a witness in any case,
regardless of whether they are vulnerable. It is
therefore important that we put the measures in
place to ensure that young and adult vulnerable
witnesses are protected. However, I also
appreciate that there is a difficult balance to be
struck between the protection of vulnerable
witnesses and the guarantee of a fair trial for the
accused.
I will make a few side comments about the views
of the Subordinate Legislation Committee, of
which I am a member. I am pleased to report that
the committee felt that the bill struck the right
balance in relation to the powers that will be
exercised through secondary legislation—statutory
instruments—and primary legislation. It is not often
the case that the Subordinate Legislation
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Committee and the Executive agree on that point,
but with this bill we do. However, there was some
discussion in the committee about the fact that
district courts are omitted, although I acknowledge
that the power exists to extend the measures to
other jurisdictions, in particular the district court. I
hope that that will come in time.
Although I agree with the broad thrust of the bill,
I have several points that I would like to be
clarified. The bill states that a witness under 16
years of age is automatically entitled to benefit
from special measures when they give evidence.
We all know of 16-year-olds who have the
emotional maturity of an 18-year-old or a 19-yearold—or perhaps someone older—but we also
know of 17 and 18-year-olds who have the
emotional maturity of a 14-year-old. Can the
Executive guarantee that every effort will be made
to ensure that vulnerable people such as those will
be protected under the new legislation, because if
they are over the age of 16 they will not have an
automatic right to special measures?
I applaud the fact that any person with a mental
disorder that affects their ability to give evidence is
to be included as a vulnerable witness, but that
right should be automatic for all adults with a
mental disorder. If it is not to be an automatic right,
what measures will be used to decide whether a
witness’s mental disorder affects their ability to
give evidence? Why will some people suffering
from a mental disorder not be given automatic
entitlement to special measures? I am not
convinced by the arguments put forward by the
Executive and by the minister today on that point.
Surely most, if not all, mental disorders will affect a
witness’s ability to give evidence to some degree.
The Executive should re-examine that point.
Cathy Jamieson: In my speech I recognised
that we need to ensure that the measures go
wider than previous definitions, which limited the
ability to use special measures. In particular, we
need to ensure that people who may not have a
defined mental disorder but who are vulnerable for
a number of other reasons are caught up in the
measures under the bill. Does Stewart Maxwell
accept that I made that clear this afternoon?
Mr Maxwell: Absolutely. I apologise if I did not
make that clear. I accept that the scope is much
wider. I accept that it is not just about mental
disorder, and that it will apply to other groups of
individuals, for example those who have suffered
particularly traumatic attacks. However, there is
still a case to be made for the automatic inclusion
of people over the age of 16 who are suffering
from mental disorder.
I am encouraged to see that the Justice 2
Committee supported the view of the Scottish
Association for Mental Health that making
evidence of a witness’s mental disorder public
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could be discouraging and stigmatising for the
potential witness. I am pleased that the Executive
has agreed to examine that issue and to produce
further guidance in that area. However, I am
unsure about how a vulnerable witness who
suffers from a mental disorder will be protected
from publicity arising from their entitlement to
special measures, and I am concerned that that
may breach a witness’s right to confidentiality
about their existing medical status. I hope that we
all agree that all people, irrespective of their
mental condition or any other matter, have a right
to privacy concerning their medical status.
In its submission to the Justice 2 Committee, the
Faculty of Advocates highlighted what may be the
most difficult issue in the whole debate, which is
the balance between the protection of the
vulnerable witness and the right to a fair trial for
the accused. Many members, such as Mike
Pringle, Nicola Sturgeon, Annabel Goldie and
others, have already spoken on that issue. It is a
critical point. Under the bill, if special measures
are used, the court has to weigh the perceived
prejudice to a fair trial against the risk of prejudice
to the interest of the child or other vulnerable
witness, and then decide whether the significant
risk to a fair trial outweighs the risk to the witness.
The Faculty of Advocates asserted that, given
those circumstances, the court would then be
asked to legitimise a trial when it is already stated
that there is a significant risk that the trial will be
unfair. We must always bear that in mind. I accept
that it is a difficult balance to strike—and I agree
that in the bill the Executive has struck the right
balance—but we must always be aware of the
rights of the accused.
The Scottish Child Law Centre says that as long
as the court is able to overturn an entitlement to
special measures, it can be argued that the
fairness of the trial will have been prejudiced.
Would it not therefore be simpler and fairer to
remove that provision from the bill, which would
make it standard practice to give under-16s and
other vulnerable witnesses their entitlement to
special measures and would remove the danger of
prejudicing a trial? In other words, the right should
be made absolutely automatic.
When is an automatic right to special measures
not automatic? When the court can decide to
remove that right. If we agree, for instance, that
witnesses who are under 16 are vulnerable and
should have an automatic right to special
measures, it is slightly strange to allow that right to
be removed. I would like to hear what the
Executive has to say on that.
I support fully the abolition of the competence
test, which was an outmoded idea that often
meant that evidence from children and other
vulnerable witnesses was not even heard. It is
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good that that is going. All witnesses—especially
the most vulnerable—have a right to be heard and
must be allowed to give their evidence. It is for the
judge or the jury to decide on the reliability and
credibility of evidence that has been given.
If I, an adult who would not fall into any of the
categories in the bill, were a witness, the jury
would decide whether I was lying, telling the truth,
embellishing the truth, attempting to spin my
evidence in some other way or trying to ensure
that cognisance was taken of some facts in my
evidence. The jury has the right to decide that and
has an equal right to decide about the evidence of
any witness, irrespective of their age or category. I
am pleased that the competence test has been
removed. It always seemed unfair and I am glad
that the Justice 2 Committee agreed about that.
With the caveats that I have mentioned, I
reiterate that I support the bill and I look forward to
its becoming law in the near future.
15:31
Patrick Harvie (Glasgow) (Green): Like other
members, I am pleased to lend my support to the
bill’s general principles. However, I need to voice
several concerns about the detail of the bill that
other members have also mentioned. I hope that
the Executive acknowledges that those concerns
remain to be addressed. Opportunities to do that
will arise during the bill’s progress through
Parliament.
There is a strong case for including in the
definition of vulnerable witnesses complainers in
specific cases, such as sexual offence cases,
because we are all aware that people’s fears and
anxieties about the courtroom experience often
deter them from proceeding with a case or even
from reporting their experiences to the police. That
argument has not yet been drawn out. We are all
aware of the low reporting rates of some serious
sexual offences. Perhaps that means that the
category of offence could make a stronger case
than a witness’s age alone for granting an
automatic right to special measures.
As Stewart Maxwell said, the differences in
maturity among many people at different ages
show that there is not necessarily a single cut-off
point and that we should not base automatic
status on age alone if we are not willing to base it
on categories of offence alone. As James
Douglas-Hamilton has said, the situation is
different in England and Wales, where the Youth
Justice and Criminal Evidence Act 1999 ensures
that automatic access to special measures is
based on categories of offence.
Like Rape Crisis Scotland, I am concerned that
the role of supporters could be spelled out more
clearly, particularly in relation to the physical
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accommodation that could be required in a
courtroom. If we can agree on the use of
supporters—I am sure that we can—it is bizarre
that a court might not even ensure that supporters
are visible to witnesses while they give evidence.
If reassurance could be given that that has been
addressed, I would welcome it. If not, I hope that
an attempt will be made to deal with that during
the bill’s progress through Parliament.
I was dismayed to read that, in civil cases, the
party that cites a witness will bear the cost of any
measures that are required. I hope that such a
principle would not extend to charging for loop
systems or lifts to be installed, for signing or for
other measures that are required to overcome
barriers for disabled people. The measures for
vulnerable witnesses should be regarded in the
same light and costs should be met as a matter of
course.
Perhaps, in the long run, the same approach
could be taken to special measures for vulnerable
witnesses as we expect organisations to take for
granted when it comes to disability discrimination.
We expect organisations to be prepared routinely
to cope with a wide range of access requirements
and a wide range of people. We expect
organisations to make reasonable adjustments—
indeed, we do not expect that; we require it in law.
Surely all witnesses should be asked, as a
matter of routine when they come to give
evidence, what their requirements are. Should
their wishes not be respected? Surely our courts
should expect to encounter continually a wide
range of people with a wide range of requirements
in relation both to physical access and to the
special measures that we are discussing today. I
hope that some of those issues can be addressed
during the progress of the bill.
I also hope that other issues will be addressed,
including training for the people who work with
children, young people and other vulnerable
witnesses in the justice system, and the age limit
for automatic vulnerable witness status, which is
set at 16 instead of 18. There are also a few other
details that I hope that we can look at during the
progress of the bill. However, I am pleased to say
that they do not prevent me from supporting the
general principles of the bill.
15:36
Marilyn Livingstone (Kirkcaldy) (Lab): It gives
me great pleasure to speak in this key debate
today. The stage 1 debate on the Vulnerable
Witnesses (Scotland) Bill has been long awaited.
Over the past few years, I have been the
convener of the cross-party group in the Scottish
Parliament on survivors of childhood sexual
abuse. I work closely with my local agency,
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Kingdom Abuse Survivors Project, which supports
people who have been subject to sexual abuse
whether that be recent or historic. I am also a
member of the Fife domestic abuse forum. As a
result of those interests, the letters that I receive
and the two horrific constituency cases in which I
have been involved, I am very aware of the issues
that surround vulnerable witnesses. I am pleased
to see the stage 1 debate on the bill today.
I support the broad principles of the bill. Like my
colleague Karen Whitefield, I look forward to the
bill being strengthened at stage 2. I welcome the
Executive’s commitment to improving the way in
which witnesses are treated by the justice system.
One of the strands that the cross-party group
looked at was how the justice system deters
people from coming forward to report what are
sometimes dreadful and long-standing crimes.
I believe that the bill will enable better protection
of and assistance to vulnerable witnesses,
particularly child witnesses and adults who were
the victims of crimes when they were children. The
intention behind the bill is also to support the
development of a culture in the justice system that
will enable children and other vulnerable
witnesses to participate fully. Like many members,
I believe that training has a large part to play. I will
return to that subject later in my speech.
I particularly welcome Cathy Jamieson’s
announcement this week of £850,000 to establish
a network of vulnerable witness officers. The
officers will support children and vulnerable adults
who come into contact with our justice system. I
have noticed the disparity in the support that is
available in different geographical areas and the
lack of communication between agencies. The
pilot will allow co-ordination and support among
the various agencies that are involved. That kind
of initiative, alongside some of the key measures
in the bill, will help to support the most vulnerable
in our society—who are, after all, the people whom
the bill is intended to support.
I want to highlight some of the issues that are of
key importance to the debate. The first is the
provision to allow witnesses under 12 in criminal
cases that involve sexual assault or violence
normally to give their evidence by means that do
not require their personal attendance in court. That
measure will go a long way to reassure young
people who are very frightened about giving
evidence in court. The second is the widening of
the definition of a vulnerable person to include
anyone whose ability to give evidence might be
diminished if they are not allowed the special
measures.
We have heard quite a bit about balance today. I
believe that we have hit the right balance. I have
come across many adults who had a crime
committed on them 20 or 30 years ago. Those
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people are very vulnerable. I welcome the
Executive’s commitment to them.
I welcome the fact that protection will be
provided for children and young people against the
unfair use of character or sexual history evidence
about them in sheriff court proceedings. I also
welcome the ending of the competence test, which
up to now has meant that the court has not been
allowed to hear the evidence of some witnesses
such as young children or people with learning
difficulties.
It is very difficult to raise all the issues that I
would like to within the allocated time. However, I
will say that I particularly welcome the fact that the
use of a supporter will be a statutory special
measure and the minister’s commitment that a
supporter can be a person who has previously
given evidence. Like my colleagues, I believe that
a very young witness would probably want his or
her parent to be a supporter. We need to consider
how we support witnesses through what is
probably the most traumatic experience that they
will have.
The committee’s report highlights the crucial
issue of early identification of a vulnerable witness.
I hope that if more people know from the outset
that they will receive such support, they will come
forward as witnesses. The report also expresses
concern that the bill’s provisions should not
exacerbate the problem of delays and
postponements of cases. I wonder whether the
minister will address that issue in his winding-up
speech, because I have found that it is one of the
major causes of stress to witnesses. We have all
heard examples of or seen at first hand the
pressure placed on young people and adults
because of continued delays in the system and we
must ensure that the issue is tackled.
I should also mention the issue of training for all
those who work with children and young people.
Indeed, in its briefing, Children 1st has made it
clear that such training is an important part of the
jigsaw. The implementation group that will oversee
the proposed legislation will also examine the
need for training and guidance and will ensure that
such training is appropriate to the needs of all
agencies involved. In that respect, I ask the
minister to indicate the resources that will be made
available for training, because I truly believe that
the issue is important if we are to achieve cultural
change in the system and that resources must
follow it.
The bill is our chance to make a major
difference. As its implementation will mean a
safer, stronger Scotland through an effective
justice system that is founded on the principles of
fairness and equality, I ask the Parliament to
support its principles.
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15:42
Margaret Mitchell (Central Scotland) (Con): I
welcome the bill’s proposed measures, which are
intended to improve protection of and assistance
for vulnerable witnesses. Notwithstanding Stewart
Maxwell’s concerns, I particularly welcome the
provision that everyone under 16 will automatically
be classed as a vulnerable witness and entitled to
special measures. It represents an important and
encouraging step forward in attempting to ensure
that the justice system enables children to
participate fully.
The same is true of adults who fall into the
discretionary category of vulnerable witness
status, namely those who suffer from mental
disorder and those who are deemed to be in such
fear and distress that it risks their ability to give
evidence. It is essential that vulnerable people are
adequately supported in the justice system and
that the measures to achieve that aim are
accurately costed.
That said, those measures must be viewed as
only part—albeit an important part—of the bigger
picture of measures and resources that are
necessary to restore confidence in our system of
justice. Such confidence will in turn encourage
witnesses to give evidence. It is little wonder that
the system is being undermined, what with delays
in cases coming to court; alleged offenders being
released on bail and going on to reoffend; and
offenders serving only a fraction of their sentence
as a consequence of automatic early release.
Those fundamental issues impact on witnesses’
willingness to give evidence and must be tackled.
As a justice of the peace with more than 10
years’ experience on the bench in the district
court, I am fully aware of the stress, nervous
tension and—at times—distress that some
witnesses feel when they are called on to give
evidence in cases that within the scheme of things
are relatively minor compared with cases that are
tried in the sheriff court or the High Court.
As the gravity of the offence increases for those
witnesses, so does the trauma of being required to
give evidence. That trauma is exacerbated by
delays in the system as the result of cases being
rescheduled. That fact is recognised by Children
1st, which states that a culture of urgency is an
essential part of measures to improve the situation
for child witnesses. Children 1st points out:
“A delay of a year or more in bringing a case to court,
can be difficult enough for an adult witness but is often
intolerable for a child witness—particularly if the child giving
evidence is a victim of crime.”

Such delays have a particular impact on child
witnesses because they take up a disproportionate
amount of children’s lives, which adds hugely to
the trauma that they experience. In addition, they
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undermine the quality of evidence that children are
able to give.
If those delays are to be properly addressed,
more resources must be ploughed into the Crown
Office and Procurator Fiscal Service—which is
currently straining at the seams—in order to
increase the number of fiscals available to tackle
the huge work load.
Furthermore, the Scottish Executive has in its
gift the ability to end automatic early release,
which undermines the criminal justice system and
the public’s confidence in it. By restoring honesty
in sentencing so that 10 years means 10 years
and any remission is strictly limited to that earned
by good behaviour and participation in
rehabilitation programmes, the Scottish Executive
would give the public and witnesses the necessary
reassurances that they require and deserve in
order to encourage witnesses to be active
participants in the fight against crime.
If the Scottish Executive continues to sidestep
dealing with those important issues, then, sadly,
the excellent measures in the bill run the risk of
becoming mere window-dressing, masking the
Executive’s stubborn refusal to do what is required
to improve our justice system in order fully to
support vulnerable witnesses and the general
public.
15:47
Jackie Baillie (Dumbarton) (Lab): I add my
voice to others in the chamber, aside from the
prickly, slightly discordant note coming from
Annabel Goldie and the hint of an echo from
Margaret Mitchell, who failed to work up as much
steam as Annabel did.
The bill is indeed welcome. The aim of
improving the treatment of witnesses in the justice
system, particularly the treatment of children, is
laudable. When we put aside party politics, that
view is shared by members across the chamber.
Nicola Sturgeon rightly said that we recognise
that our legal system is adversarial in nature. It is
absolutely right that every area of evidence and
every contention should be open to challenge in
the interests of fairness and justice. However, in
having a robust system of justice, we should never
lose sight of the fact that for many people, giving
evidence is a frightening and intimidating
experience. If the witness is in some way
vulnerable—a child or an adult with a disability—
we can perhaps begin to imagine the trauma for
them.
Margaret Mitchell: Is the member prepared to
put aside party politics to the extent that she will
recognise that delays in cases coming to court add

3375

19 NOVEMBER 2003

to the trauma of child witnesses and other
vulnerable witnesses?
Jackie Baillie: In that spirit, I take it that the
member welcomes the minister’s proposals for the
reform of the High Court. I take her lack of
response as assent. [Interruption.] I will make
progress now because I do not take interventions
from members in a sedentary position.
If the witness is in some way vulnerable, one
appreciates the trauma that can be caused.
Ultimately, that trauma has an effect on the quality
of the evidence given, which is undesirable. That
is what the bill attempts to address by enabling the
use of special measures for vulnerable people
when giving evidence, whether it is the use of a
TV link, the use of a supporter or the use of
screens.
I was particularly struck by the positive evidence
that was taken by the Justice 2 Committee from a
wide range of interests—Children 1st, Enable, the
Law Society of Scotland or the Faculty of
Advocates, to name but a few. Without exception,
they welcomed the principles of the bill. However,
as the minister would no doubt expect the
committee to point out, there are a number of
areas of detail on which there are differing views,
some if not all of which have been rehearsed
already in the chamber this afternoon. I therefore
run the risk of boring members once again, but I
would like to explore a few areas of detail.
First, on the thorny issue of definitions, who will
automatically be considered as a vulnerable
witness? I welcome Nicola Sturgeon’s conversion
to extending categories of vulnerable witnesses
with automatic entitlement. It is clear that the
power of the argument has convinced her and I
hope that it will convince the minister.
There is unanimous agreement that children
under the age of 16 should automatically be
treated as vulnerable witnesses and should be
automatically entitled to special measures.
However, other vulnerable witnesses, such as
those with mental health problems or those who
are likely to experience significant fear and
distress in giving evidence will have only a
discretionary entitlement.
I accept the presumption against listing each
and every category of vulnerable witness. One can
potentially exclude by listing, but there is a
genuine concern that, unless there is automatic
entitlement, people will be missed and the
application of entitlement will be inconsistent
between courts and between judges.
Members should consider, for example, those
with a learning disability or those with a mental
health disorder whose disability is not visible. As
Mike Pringle said, vulnerability is often much more
difficult to identify and assess in such cases. If
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there is automatic entitlement, we must ensure
that no one in such categories falls through the
net. Enable and the Law Society made those
points well. Equally, the Disability Rights
Commission called for the definition in the bill of a
vulnerable witness to reflect the much more
inclusive definition of disability that is set out in the
Disability Discrimination Act 1995—that again
deals with the issue of non-visible disabilities. I
gather that the Executive is considering that
matter further.
I echo what many people have said about the
need for the early identification of vulnerable
witnesses. We have heard that the committee
called for a duty to be placed on agencies and the
police in particular in respect of considering early
identification, but I wonder whether the minister
sees the network of vulnerable witness officers—
about which she made an announcement earlier in
the week—assisting with that early identification
process.
Like others, I welcome what the minister said
about the use of supporters. The committee
received compelling evidence that supporters are
likely to be a key special measure and that there
should be no impediment to the ability to act as a
supporter, providing that the person has given
evidence. The minister was right to mention an
argument about consistency. Like others, I am
pleased that she has spoken about changing that
section of the bill.
The final issue that I want to touch on is delays
in the system, which other members have also
mentioned. The minister mentioned constant
adjournments. I acknowledge that the proposed
High Court reforms will undoubtedly help in that
regard and hope that other parties are gracious
enough to acknowledge that, too.
Margaret Mitchell: Will the member take an
intervention?
Jackie Baillie: No, not at this stage.
On behalf of the committee, I spent time with
vulnerable young witnesses and am grateful to
Children 1st for its assistance, as I am sure that
other members of the committee are. Apart from a
lack of information about the progress of cases or
trials in which vulnerable young witnesses took
part, the key problem that all of them raised was
delays. In one case, a trial was delayed three
times and only 24 hours’ notice was given. A 12year-old child was involved. Members can only
begin to imagine the trauma that such delays
would cause to that young person. Whatever we
do to protect vulnerable witnesses and whatever
special measures are in place, we must ensure
that we eliminate delays in the system, particularly
for children. Doing so will go a considerable way
towards improving matters.
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The bill is welcome. There are a couple of minor
caveats—which I am sure we will negotiate our
way through at stage 2—but it gets the balance
right and I am sure that it will make a positive
difference to the experience of vulnerable
witnesses in Scotland.
15:54
Alasdair Morgan (South of Scotland) (SNP):
We have certainly moved on in our treatment of
witnesses. As a lawyer said to me recently, the
traditional approach to witnesses in court was to
put the fear of God into them not only
metaphorically, but literally—they had to take the
oath—in the hope that they might occasionally tell
the truth. As Nicola Sturgeon said in her speech,
someone who is terrified is hardly likely to present
their evidence in the best light or to give clear
evidence. It seems to me to be much more
sensible to adopt the approach that no witness’s
ability to give evidence should be diminished
because of fear, intimidation or any other factor
that arises from their personal circumstances or
their age.
I will talk about the financial memorandum,
which has not been mentioned so far. The Finance
Committee noted the detailed nature of the
financial memorandum and the amount of
information that is given in it. I was a member of
the Finance Committee in the previous session
and one of the issues that we complained about
constantly was the total dearth of information or
figures in financial memoranda on bills that were
going to make a call—a call that was not
specified—on the Executive’s budget. I welcome,
therefore, the amount of detail in the financial
memorandum.
I note that the on-going costs, once the
measures in the bill have been established, will be
about £4 million per annum. That is a substantial
sum in anybody’s arithmetic. I do not question the
reasoning or justification behind it, but it provides
the object lesson that good governance—in
particular good administration of the justice
system—does not come cheap. When we hear all
the clarion calls for reform of the justice system,
we should bear it in mind that all such reforms
come with price tags attached.
I will comment on two specific provisions in the
bill. The first is in section 5 and it will allow, in sex
offence cases, expert evidence to be admitted to
explain the subsequent behaviour of the victim
and so rebut any inference that might be made
that would affect the victim’s credibility or
reliability. I note that the Justice 2 Committee’s
report refers to the Faculty of Advocates’ evidence
and its query as to why no expert evidence can be
led on the other side to support such an inference,
but can be led only to rebut such an inference.
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There seems to be potential unfairness in allowing
a type of evidence to be used by the prosecution
but not by the defence. I understand the
Executive’s argument that it does not wish
proceedings to descend into “battlefields for the
experts”. I sympathise with that view; experts of
any kind, especially self-styled experts, are quite
frankly one of the curses of society today.
However, I still have concerns about that
committee’s acceptance of the Executive’s
position in that respect.
My second point is about the commencement
provisions in section 20 of the bill. I speak as a
current member of the Subordinate Legislation
Committee—I am obviously a sad person,
because I have moved from the Finance
Committee to the Subordinate Legislation
Committee. The point that I will make is different
from that which Stewart Maxwell made. He said
that the balance between subordinate legislation
and primary legislation in the bill was about right. I
am not arguing with that. What I will argue about is
the type of subordinate legislation that is involved
in section 20. Section 20 makes provision for
different commencement dates for different types
of courts, different proceedings and even different
geographical courts. On different geographical
courts, it strikes me that having different
commencement dates for the bill’s provisions’
coming into force depending on where the court is
will mean that we will end up with different
standards of justice in different parts of the country
at the same time.
I understand the reason why that provision is in
the bill; it is to do with training, provision of
physical facilities and accommodation, and the
need to learn from experience as the provisions of
the bill are rolled out. However, I emphasise first
that the number of different commencement
orders should be minimised as much as possible.
The main point to be made—the Subordinate
Legislation Committee made it—is that the
commencement orders are subject to no
parliamentary procedure whatever, not even the
negative procedure. That seems to be insufficient,
especially when different commencement dates
may be used to test procedures, as the Executive
has suggested, or to implement in one area of the
country benefits that will not be available in other
areas. Parliament should have a role, however
minor, in scrutinising those commencement
orders. I ask the minister to revisit that issue.
My final point is on the more general issue that
the Justice 2 Committee raised about the
complexity of the bill and the number of crossreferences that it contains. Annabel Goldie picked
up on that point, but I am not sure that I agree with
it. Clearly, the bill is not simple, but on the other
hand, it does not strike me that it is much more
complex than the average bill. Even if it were,
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Annabel Goldie’s solution—to replace the crossreferences with bits brought in from other acts “ad
longum”, to use Miss Goldie’s phrase—would not
help the situation.
The bill will not be considered on its own; it
comprises mostly amendments of, or insertions
into, the Criminal Procedure (Scotland) Act 1995,
which was passed by our friends the
Conservatives and which is a huge piece of
legislation. I have not looked at that act lately, but
given that the bill will insert into it new section
288E, the act must have at least 287 sections,
although I suspect that it has a lot more. We do
not want to lengthen the legislation further, as
Annabel Goldie suggests.
I welcome the bill.
16:01
Dr Elaine Murray (Dumfries) (Lab): I am
normally cautious of gobbling up the titbits that are
offered to me by the Conservative party, not least
because they are likely to contain an emetic and
would, from some quarters, probably be heavily
laced with strychnine.
I am sorry that Annabel Goldie is not in the
chamber at the moment, because I cannot let her
away with her comment that a quarter of Scots are
not safe outside their front doors. A quarter of
Scots may feel unsafe, but that does not mean
that they are unsafe, and part of the reason why
they feel unsafe is that people such as Annabel
Goldie tell them that they are about to be attacked
every 1.2 minutes. The culture of fear that is
engendered by such scaremongering adds to the
problems that we are trying to tackle through the
bill. That culture means that people who see
something happen are scared to go to the police
or to court in case the perpetrators of the crime or
their friends get back at them.
Margaret Mitchell: Does the member dispute
the fact that a crime is committed every 1.2
minutes?
Dr Murray: That is what the Tories tell us, but I
have no evidence of that, other than that the
Conservatives like to say it. Part of what we must
tackle is the perception of and fear of crime. We
should encourage people to stand up for
themselves and their communities, to report crime
and to support one another when they do so. The
Tories’ way of tackling the situation is not terribly
helpful.
To get to the topic on which I am supposed to
speak I, like all members, welcome the bill, which
will widen the categories of people who may be
considered to be vulnerable witnesses, and will
provide such witnesses with measures that will
support them and improve the quality of their
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evidence. We are all aware of high-profile cases
that have collapsed because of the stress that has
been placed on vulnerable witnesses, which made
the evidence unsafe. That is highly undesirable,
from the standpoint of both the complainant and
the defendant. Although a guilty accused person
may escape justice in such cases, equally, an
innocent accused person may be prevented from
clearing their name.
I am sure that all MSPs are aware of the
problems that the police and procurators fiscal
have in progressing cases because witnesses are
too frightened to go to court. In the past four and a
bit years, I have had many conversations with
constituents who have come to my surgeries to tell
me about drug dealers or antisocial behaviour in
their areas. I often have fairly robust conversations
with such people about the need to tell the police
and to be prepared, if necessary, to go to court.
One of the problems in enforcing justice is
people’s fear that they will not be able to cope with
the court experience.
One important feature of the bill is that it will
allow external circumstances to be taken into
account when determining whether a witness is
eligible for special measures. That is helpful,
especially as the circumstances include those in
which fear or distress may diminish the witness’s
ability to give evidence in the normal manner.
I want briefly to draw attention to a matter that
has been raised with me. It is not directly within
the scope of the bill, but is more to do with reform
or upgrading of the courts estate. Witnesses are
often intimidated when they attend court if they
have to wait in a waiting room with the friends,
relatives and supporters of the accused. That
needs to be addressed in order to make it easier
for witnesses to come forward. The minister has
also stated that she will enable other witnesses to
act as supporters to vulnerable witnesses. I am
pleased to hear that.
My involvement with the bill has been principally
as a member of the Finance Committee. I will,
therefore, raise some of the points that were made
in our evidence taking. One was the difficulty in
estimating the potential number of vulnerable
witnesses. That was referred to by Annabel Goldie
and Alasdair Morgan, to some extent. The Scottish
Legal Aid Board was concerned that if, in
summary criminal cases, there were more
procedural steps than there are at present, there
could be greater attendant costs and, therefore,
pressure to submit those cases to the board as
being exceptional. The legal aid budget is demand
led and is therefore difficult to control. The board
fears that, if additional hearings are required
because a witness is vulnerable, solicitors might
be inclined to submit their expenses as being
exceptional.
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The Executive officials responded to that
concern by pointing out that legal aid fixed fees
are reviewed regularly and that such issues may
be taken into account during review, although they
did not feel that that was necessary at this stage.
Both the Legal Aid Board and the Executive felt
that the extent of the pressures could not really be
identified until we see what happens in practice.
Therefore, I hope that the Legal Aid Board will
work with the Executive on those issues during
implementation of the bill.
I am sorry that John Swinburne is not in the
chamber. In a characteristically trenchant way, he
has made the point that certain aspects of the
legal system seem to be a gravy train. It is
important to recognise that, although there may be
genuine pressures, the requirement to change and
modernise does not, in itself, require additional
long-term resources. It may be possible to finance
that change within existing resources by using
moneys differently.
The Finance Committee was also concerned
that only nine of the 52 courts in Scotland have
closed-circuit television, although the financial
memorandum budgets for a further 10 courts to be
upgraded. We were advised, in evidence taking,
that those 19 courts handle 80 per cent of all court
business and that, if CCTV facilities were required
at more remote court locations from which
business cannot be transferred to a larger centre,
mobile facilities would be made available. We
were told that there are no specific plans to
allocate funding to introduce CCTV into all courts,
although that might eventually happen as the
courts estate is upgraded. I feel that it is
particularly important that vulnerable witnesses in
remote and rural areas be provided with the same
level of assistance in giving evidence as are
vulnerable witnesses in more populated locations.
It is important to recognise the fact that the bill is
part of a series of measures—as the minister said,
a “jigsaw” of measures—that will modernise and
improve practice. Some of the new procedures
may involve additional work, but others are about
going about things differently. I do not think that I
am being unduly unfair in observing that the public
are sometimes cynical about lawyers and their
fees in general, and about the legal aid
remuneration system in particular. I dare say that
they are even more cynical about politicians and
their expenses. However, it is important that our
justice system is seen to be efficient and effective
and that the public trust that it will be so.
As the minister and other members have said,
the bill promotes a cultural change. The minister
has illustrated the fact that that change is
happening in the Executive, but it has to happen
throughout the justice system to enable better
participation by witnesses. With regard to its
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financial implications which, as Alasdair Morgan
said, have been well documented in the financial
memorandum, I believe that it will be money well
spent.
The Deputy Presiding Officer (Murray Tosh):
We go now to closing speeches. We are about 25
minutes ahead of the clock.
16:09
Margaret Smith (Edinburgh West) (LD): As a
member of the Justice 1 Committee, I have to
confess that that committee has not been
considering the bill. I therefore defer to my
colleagues who have done all the hard work to
date throughout stage 1, and I thank them for their
sizeable input into the report that I am sure all
members have read from cover to cover. The
report has been helpful to those of us who,
unfortunately, have not been able to take
evidence.
I welcome the bill, as will all members, as a step
in the right direction towards giving greater
protection, reassurance and support to a wide
range of vulnerable people.
The minister made quite a comprehensive
statement and set the bill in the context of a wider
Executive agenda, which includes not only the
victims and witnesses unit, but the necessary and
welcome investment in vulnerable witness officers
and the legislative proposals on reform of the High
Court, which the Justice 1 Committee will be
examining in the next few weeks. Mike Pringle and
many others talked about the devastating impact
that delays in the court system have on all
witnesses, but particularly on vulnerable witnesses
and young children. We should do everything that
we can to eradicate delays in the system.
Two wider positive impacts that will benefit the
justice system as a whole will come from the bill. A
number of speakers, including Karen Whitefield,
Marilyn Livingstone and Patrick Harvie, picked up
on the first, which is that the bill will encourage
people who would not currently come forward to
do so, in particular victims of sex offences. That is
to be welcomed, because their not coming forward
is a major problem. Nicola Sturgeon mentioned
the second benefit: the bill will deliver better, more
accurate evidence, which should be to the benefit
of all partners within the judicial system.
Many of the bill’s specifics have been welcomed
by all parties. The ending of the competence test
and the opening up of special measures to those
who have mental disorders or learning difficulties,
and to those who—as the minister laid out—suffer
fear and distress because they are victims of sex
offences, domestic abuse or hate crimes are to be
welcomed.
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However, although I welcome the automatic
entitlement to special measures for those who are
aged under 16 and the additional protection that
will be given to under-12s, who will be able to give
evidence by television link or on commission, I
also agree with the committee that automatic
entitlement should be open to people who have
mental disorders and to others. I can understand
that the minister does not want to draw up
prescriptive lists for automatic entitlement but, like
many other members, I fail to see why extending
such entitlement, backed up by discretionary
support for other witnesses, would do anything
other than strengthen protection for the most
vulnerable people in society. I also agree with
Rape Crisis Scotland, the Equality Network, the
Commission for Racial Equality and Scottish
Women’s Aid that the accused should not be
present when evidence is given on commission.
It seems that among the issues at the heart of
our discussions today have been the points that
the Faculty of Advocates made about the right of
the accused to a fair trial, which Nicola Sturgeon,
Mike Pringle and many others mentioned. The
matter is surely about getting the correct balance
between the rights of vulnerable witnesses and the
rights of accused persons. Alasdair Morgan raised
an important concern about the role of expert
witnesses, particularly in sex offence trials. We
need a balance and a sense that there is a level
playing field—a sense that the same options are
open to both sides of the argument.
I welcome the minister’s change of heart on
supporters, which has been welcomed by all
parties. Children will want to be supported by a
parent, who might also be a witness in the same
trial. That is right, and the minister’s
acknowledgement of that has rightly been
welcomed. That is what I like to see—a listening
Executive.
Another key point is the early identification of
vulnerable witnesses. Many members have raised
the fact that that is a key role for the police. In fact,
when the police gave evidence to a joint meeting
of the Justice 1 Committee and Justice 2
Committee on the budget, they flagged up that
they were already starting to do some preliminary
work on the matter. The police will have a
particular role to play in early identification, as will
many other partners in the justice system. That
emphasises the need for the bill to be resourced
properly, not only for upgrading the courts estate,
but for training.
Annabel Goldie began on a prickly note: I will
end on a prickly note. The bill is very good, but we
can tinker around the edges and make it even
better, and I am sure that my colleagues in the
Justice 2 Committee—and those of us in the
Justice 1 Committee—will keep an eye on the
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process to ensure that we make the bill even
better. Our robust committee system is one of the
Parliament’s strengths—I was privileged to spend
four years as the convener of the Health and
Community Care Committee. During those four
years, I do not think that I ever used up half the
time that was available to me to discuss a bill that I
welcomed by making cheap party-political points,
which in fact amounted to no more than
scaremongering. If I might offer Annabel Goldie a
quiet word of advice, because she might need her
troops behind her on the committee to support her
over the next four years—
Margaret Mitchell rose—
Margaret Smith: I am about to finish. Members
should address proposed legislation that they
welcome by welcoming it, rather than by spending
half their time having a go at it for no good reason
whatever.
16:15
Lord James Douglas-Hamilton (Lothians)
(Con): Both Margaret Mitchell and Margaret Smith
were absolutely right to concentrate on delays,
which can greatly increase the trauma that
vulnerable witnesses experience. The matter
needs to be addressed, because if justice is to be
effective it needs to be reasonably speedy.
I should mention that I am a non-practising
Queen’s counsel; my interests are as registered in
the “Register of Interests of Members of the
Scottish Parliament”.
The bill is extremely welcome. Although it is not,
and does not claim to be, a complete answer to all
justice problems, it focuses on an extremely
important part of court activity. Stewart Maxwell
and Elaine Murray were right to point out the
strength of support for the bill that exists across
the party-political spectrum. It is, of course,
important to strike the right balance between the
interests of justice, the need to protect victims and
vulnerable witnesses, and fairness to the accused.
I say that because on one occasion I witnessed
a small boy giving evidence in the High Court in a
murder case that involved a crowd’s having kicked
a man to death. The child indicated that one of the
accused had done it but then, under questioning,
withdrew his evidence on the ground that he was
saying only what a relative had told him to say. At
the time, I thought that the defence counsel might
be going too far in cross-examination but, as it
turned out, he was vindicated by the child’s
evidence. We have come a long way since then
and it is right that children should be dealt with
sensitively and in an understanding manner. At the
same time, however, we must remember that
children can make mistakes from time to time, just
as adults can.
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It is essential that there be adequate support for
vulnerable witnesses and that the courts be
adequately resourced. With regard to special
measures for vulnerable witnesses, I pay tribute to
Norman Godman, the husband of one of our
deputy Presiding Officers. I can say without fear of
contradiction that no one in the House of
Commons asked more questions or made more
speeches than he did on the cases for video
evidence and for protecting vulnerable witnesses.
As I was involved in bringing in some of the
measures in the House of Commons—partly
because I believe in them and partly because of
Norman Godman’s repeated intercessions—I ask
the minister for her comments on how well four of
the measures have worked out, because we need
to review them in the light of experience.
The first measure is CCTV, which was
introduced in 1990; provisions for it were
contained in the Criminal Procedure (Scotland) Act
1995. A live TV link is used from a room that is
within the court but separate from the courtroom.
The system is often used in cases where there
has been physical or sexual abuse of children. I
understood the minister to say in her constructive
remarks that CCTV has worked reasonably well. I
believe that it should be continued.
The second measure is video evidence on
commission, which means that the court appoints
a commissioner to take evidence and both sides
send their lawyers to cross-examine the
vulnerable witness, with the commissioner
assuming the role of the judge. I was given that
task once or twice when I was practising, but not
in relation to vulnerable witnesses. It seems to be
a fair method, with the accused being allowed to
witness the proceedings by TV link or on video
tape, which can then be produced at the trial, as
the minister mentioned. Again, I would be grateful
if the minister will confirm, when she winds up, that
that system has worked well in practice and that
there is, as Nicola Sturgeon said in her remarks,
absolutely no need for the accused to be
physically present.
Thirdly, screens were introduced by the
Prisoners and Criminal Proceedings (Scotland)
Act 1993. Screens conceal accused persons from
the vulnerable witness who are giving evidence in
court, but the accused person must be able to see
and hear the evidence being given. I understand
that that is done by way of either a one-way
screen or a TV monitor. Again, will the minister
say how much use has been made of the
technique and whether it works well?
In its briefing, Children 1st provides a number of
key examples. It states:
“In one case, screens were not permitted for an 8 year
old girl who had been sexually abused. The girl’s social
worker applied for screens, supported by the procurator
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fiscal, on the grounds that the abuser had told the girl that
no matter what happened to him, he would come back and
kill her. Though the girl was terrified by his threat and by
the prospect of seeing him in court, the sheriff turned down
the application for screens without explanation.”

That issue must be examined very seriously. If
there is an unreasonable decision, should there be
a right of appeal, for example?
Mr Maxwell: Does the comment that Lord
James Douglas-Hamilton has just made not
support comments by other members, including
me, who have suggested that the rights of under16s must be automatic? It is a concern that in
cases such as the one that the member cites
rights can be taken away, in effect, by a decision
of the sheriff.
Lord James Douglas-Hamilton: Automatic
eligibility is an issue that should be considered in
committee. Patrick Harvie mentioned the lack of
automatic entitlement for adult complainers in sex
offences cases. That entitlement is available south
of the border, but not in Scotland. It is very
unsettling for women in sex offences cases to find
out whether they can have access to special
measures only about a week before a court case
begins. That is an area of concern. The minister
did not provide a final response on the matter, but
I am grateful to her for agreeing to examine it.
The use of supporters for vulnerable witnesses
is very important. The judge or sheriff has absolute
discretion in deciding whether a vulnerable
witness can have a supporter, and may determine
what form the support should take. Apparently, a
supporter may or may not be allowed to comfort a
distressed witness, depending on the judge’s view
of the circumstances. However, it is clear that
when a supporter is present he or she is not
allowed to discuss evidence with the witness with
a view to prompting that witness.
A number of sensible suggestions have been
made this afternoon. Marilyn Livingstone
suggested that parents should be allowed
automatically to assume the role of supporter,
unless there is very good reason why that should
not happen. In this matter, experience that has
been built up over months and years is extremely
important. I would welcome the minister’s
comments on how the role of supporter could best
be developed.
My final point relates to the admission of prior
statements, which are not restricted to vulnerable
witnesses. I hope that we can take it that such
statements assist the legal process, whatever the
potential outcome of the case, and have an
important role to play.
Children 1st concludes its briefing by saying:
“The willingness to bear witness is a cornerstone of our
justice system and of any democratic society and it is

3387

19 NOVEMBER 2003

essential that MSPs act to end the distress which is all too
often experienced by children who are witnesses.”

We all have an interest in ensuring that traumatic
and searing experiences are removed from the
court
scene,
because
they
are
totally
unnecessary.
We warmly welcome the bill and the constructive
approach that ministers have taken. We believe
that vulnerable people need at all times to have
sufficient support, and we hope that we will be
given satisfactory reassurances concerning
sufficiency of funding.
16:24
Michael Matheson (Central Scotland) (SNP): I
congratulate the Justice 2 Committee on
producing a thorough stage 1 report on the
Vulnerable Witnesses (Scotland) Bill. This has
been a useful and informative debate for me, as I
am not a member of that committee. A number of
good speeches have been made, although we got
off to a prickly start with Annabel Goldie’s
contribution. On hearing the exchange about
dangling bait and swallowing bait, people might
have thought that they had walked in on another
fishing debate in the Parliament.
Contributions have been made to the debate by
all parties, with the exception of the Scottish
Socialist Party, whose absence is rather
disappointing. However, I suspect that the
headlines are elsewhere today and not with the
bill. I hope that the SSP members would support
what is an important bill, despite their failure to
take part in the debate.
In the first session of Parliament, the needs of
victims were highlighted to the Justice 1
Committee, of which I am still a member, as an
issue that had to be addressed at an early stage. I
think that I am on record congratulating the
Executive on addressing a number of those
issues; in the criminal justice field as a whole, the
Executive has made considerable progress in
addressing victims’ needs. However, we should
acknowledge the significant role that victims’
organisations have played in pushing forward that
agenda and in ensuring that the Parliament is
receptive and sensitive to the issues that they
have highlighted. The bill is a further step in that
process. Much has been done to address the
needs of victims in our criminal justice system, but
it is equally important that we address the needs
of vulnerable witnesses.
A number of members have said that we need to
strike a balance between the need to protect
vulnerable witnesses and the right of the accused
to a fair trial. As members are aware, all legislation
that is passed by the Parliament must comply with
the European convention on human rights. There
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are concerns about whether the bill strikes an
appropriate balance and whether a challenge
might be brought under article 6 of the ECHR in
future. Ministers must take all necessary action at
stages 2 and 3, as a belt-and-braces approach, to
ensure that there is no such challenge.
As is clear from the stage 1 report and the
debate, it is crucial that vulnerable witnesses are
identified at the earliest stage to allow
arrangements to be put in place if there is a need
for special measures. I have concerns about the
way in which the bill is drafted in that respect and I
hope that the minister will consider amending it at
stage 2 or stage 3 to take account of the Justice 2
Committee’s suggestion that the police should
have a statutory role in identifying vulnerable
witnesses at an early stage.
The bill will have a significant impact on our
criminal justice system in three key ways. First, I
believe that the bill serves the interests of justice
as a whole. We have all heard of cases in which
witnesses are reluctant to come forward because
they are concerned about the process that they
might have to go through. We have also heard of
cases at the other end of the spectrum in which
witnesses have gone through the process but
have said that they would never do so again,
because it was so traumatic. If witnesses become
reluctant to come forward and appear before the
courts, that will not serve our justice system well.
That is why I believe that, by providing for special
measures, the bill will serve the interests of the
Scottish justice system overall.
Secondly, the bill will provide a number of
opportunities for additional evidence to be
presented to the court in ways that might be
difficult under present arrangements. It will also
ensure that the quality of evidence given by
vulnerable witnesses is better. That is particularly
important and is in the interests of those who are
defending a case as well as of those who are
prosecuting it.
Thirdly, the bill will give due recognition to the
role that witnesses play in our criminal justice
system. Not many cases would be taking place
today in the courts around the Parliament if it were
not for the witnesses who are prepared to appear
in them and make their views known.
I hope that the minister will take on board the
committee’s concerns about the definition of
vulnerable witnesses, which a number of
members, including Jackie Baillie, Nicola Sturgeon
and Mike Pringle, have highlighted in the debate. I
welcome the fact that the minister has taken on
board what was said about a witness’s right to a
supporter. I hope that the Executive will ensure
that there are sufficient resources to enable the
early identification of vulnerable witnesses. If the
minister is inclined to follow the Justice 2
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Committee’s recommendation about the role of the
police in that process, it is important that the police
are given the training and support that they
need—and that they have at their disposal the
necessary resources—to carry out what will be an
important job in making the bill effective.
It is unfortunate that, because of a shortage of
time, I have not had the opportunity to consider
the financial memorandum. However, I am sure
that the comments of my good colleague Alasdair
Morgan are worthy and will prove to be accurate; I
hope that the minister will take them on board. I
fully support the general principles of the
Vulnerable Witnesses (Scotland) Bill.
The Deputy Presiding Officer: I call Hugh
Henry to wind up the debate for the Executive.
You have the rest of the afternoon, Mr Henry, so
there is not too much pressure on your time.
16:30
The Deputy Minister for Justice (Hugh
Henry): That is a dangerous offer to make; I do
not think that my minister would allow me that
indulgence.
The debate has been excellent and some highly
thoughtful and pertinent comments have been
made. I thank and congratulate not just the
members of the Justice 2 Committee for their
excellent work in producing a thorough and
detailed
report,
which
gives
significant
consideration to the matter and makes some
useful suggestions, but the many voluntary
organisations that have taken the opportunity to
contribute to the committee’s deliberations and to
contact individual MSPs. I know from
conversations that I have had that members have
found that information and evidence useful in
helping them to understand what some of the
issues are about.
As with the passage of any legislation, it is
inevitable that, in spite of the best efforts of many
of those organisations, there will be issues on
which we cannot agree. However, although there
might be areas in which there are still differences
between us, we should not diminish the significant
contribution that such organisations have made.
We should also appreciate the effort that they
have put in to bringing the vulnerability of
witnesses to the forefront of political and public
attention.
Alasdair Morgan, in responding to Annabel
Goldie’s point about the structure and the drafting
of the bill, referred to the previous legislation. It is
worth putting on record the fact that, although we
are seeking to improve existing law and believe
that the bill will make a marked improvement to it,
we do diminish what went before. It is right to put
on record, as James Douglas-Hamilton has done,
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the efforts that have been made in another place
by colleagues such as Norman Godman, who
made such a significant contribution over a long
period. It would also be wrong to diminish the role
that James Douglas-Hamilton played in ensuring
that the earlier legislation was passed; in his usual
modest way, he downplayed his role in that
process.
We are talking about addressing some of the
fears and legitimate anxieties that people who, as
Michael Matheson said, are fundamental to the
judicial system often have when they are asked to
make their contribution. It is a bit unfortunate that
questions that might better have been considered
during the committee process have been posed
during the stage 1 debate, but we may well come
back to some of those at stage 2.
Our fundamental concern is to ensure that the
best interests of justice are served by ensuring
that those who have the information and who have
been witness to the events in question can give
their version without intimidation, fear or prejudice.
That is something that will benefit the interests of
justice.
We will return to some of the specific points that
have been raised today at stage 2. Nicola
Sturgeon, Stewart Maxwell, Jackie Baillie and
others talked about definitions and Mike Pringle
mentioned visibility. We are sympathetic to the
calls for a better definition of what constitutes a
vulnerable witness. Indeed, we have been in
discussions with our colleagues in the Disability
Rights Commission on that. However, we still have
anxieties about what some members have asked
for. We will reconsider the issue, but whether the
definitions are to do with mental health and mental
disorder or whether they relate to matters that
affect the victims of sexual crimes, our concern is
to ensure that the widest range of people are
practically and fairly included. In whatever we do,
we want to ensure that that happens.
Trish Godman (West Renfrewshire) (Lab):
The bill defines a child as someone under 16, but
for a social worker a person is defined as a child
until they are 17. A schedule 1 offender—a person
who is an offender in terms of schedule 1 to the
Children and Young Persons Act 1933—is a child
until they are 17. Can the minister clarify why that
difference exists?
Hugh Henry: We considered that issue in
committee. We were persuaded that, in Scots law,
16 is the age of responsibility for many matters.
Some people argued that the age should have
been 18 rather than just 17, but other issues had
to be taken into account relating to the fact that
our legal system considers 16 to be the critical
age. We were persuaded by that. However, we will
return to the debate about definitions at stage 2.
Whatever we do, it will not be sufficient for us to
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do something just for the sake of saying that we
have done it; what we do has to be of practical
benefit.
Issues have been raised about evidence on
commission. The point was well made about
people not being able to challenge such evidence.
Mike Pringle, I think, asked whether the final
decision in that respect should be made by the
judge or the commissioner. The committee
addressed that issue previously and we will
consider it before we come to stage 2. The
Minister for Justice has already dealt with the
issue about supporters.
Several members highlighted the need for early
identification. It is in everyone’s interest to ensure
early identification, but simply passing legislation
to oblige people to make early identification would
not necessarily deliver the desired effect. Those
who seek to put such a legal obligation on police
and other agencies need to ask what penalty they
would impose if there was a failure to make early
identification. It is not enough to legislate for such
a requirement without identifying the sanction that
would go with the failure. So far, we have not been
persuaded that that can be easily done.
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give evidence and to play their part. We have
been investing to tackle that problem.
The questions that James Douglas-Hamilton
asked have been and are being properly
addressed. CCTV and video evidence, as well as
screens, are working well. However, I will come
back to James Douglas-Hamilton on that issue in
more detail at a later stage.
The debate has been a good one and it has
made a useful contribution. I look forward to taking
up some of the points that have been raised at
stage 2. I hope that we can accommodate some of
the useful suggestions that have been made. For
example,
Karen
Whitefield
made
good
suggestions about the need to simplify the child
witness notice procedures and about the accused
conducting their own defence. We will come back
to and consider those and other useful
contributions. We can have a successful stage 2
debate and I hope that, by the end of the process,
we will have legislation that will make a difference
to the operation of justice in our country.

I will not have the opportunity to address in
detail all the questions that were raised, but I will
in passing deal with Stewart Maxwell’s concern
about the removal of the automatic right to
protection. The bill requires that whatever we do
must be done with the best interests of the child at
heart. Any conclusion that we reach will be arrived
at from that perspective.
Marilyn Livingstone and others mentioned
delays—Jackie Baillie dealt with that issue well in
her speech. We are determined to tackle delays
wherever they occur in the judicial system
because it is not in the interests of justice to allow
them to happen.
Marilyn Livingstone also asked about training.
We have been in discussion with the Faculty of
Advocates, the Crown Office and others to ensure
that significant attention is given to the provision of
training for those people who are engaged in the
process.
I will not dwell on the matter, but I thought that it
was unfortunate that, in a debate on a bill that has
been welcomed not only by everyone in the
chamber but by many outside it, the Conservatives
took the time to try to score cheap and inaccurate
party-political points. That diminishes the debate
and the issue and, frankly, it diminishes the
Conservative party. I am sorry that Conservative
members chose to act in that way.
Elaine Murray talked about the courts estate,
which is a telling issue. Too many cases are still
heard in courtrooms where people are not being
given sufficient protection when they turn up to
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Vulnerable Witnesses (Scotland)
Bill: Financial Resolution
16:41
The Presiding Officer (Mr George Reid): The
next item of business is consideration of motion
S2M-224, on the financial resolution in respect of
the Vulnerable Witnesses (Scotland) Bill.
Motion moved,
That the Parliament, for the purposes of any Act of the
Parliament resulting from the Vulnerable Witnesses
(Scotland) Bill, agrees to any increase, in consequence of
the Act, in expenditure charged on, or payable out of, the
Scottish Consolidated Fund.—[Hugh Henry.]
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Vulnerable Witnesses (Scotland) Bill
Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 20

Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 1
Jackie Baillie
24

In section 1, page 1, line 26, after <witness> insert—
<(vi) the person has a mental illness,
(wi) the person has a learning disability,
(xi) the person is the victim of an alleged sexual offence (within the
meaning of section 288C of the Criminal Procedure (Scotland) Act
1995 (c.46)) to which the proceedings relate,
(yi) the person is the victim of an alleged offence involving abuse
(within the meaning of section 7 of the Protection from Abuse
(Scotland) Act (asp 14)) to which the proceedings relate, or
(zi)>
Jackie Baillie

25

In section 1, page 2, leave out lines 1 and 2
Jackie Baillie

26

In section 1, page 2, line 5, leave out <(1)(b)> insert <(1)(b)(zi)>
Maureen Macmillan

51

In section 1, page 2, line 6, leave out <alleged>
Maureen Macmillan

52

In section 1, page 2, line 6, after second <the> insert <alleged>
Hugh Henry

1

In section 1, page 2, line 8, leave out <be called upon to>
Nicola Sturgeon

53

In section 1, page 2, line 10, at end insert—
SP Bill 5-ML

1

Session 2 (2003)
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<( ) the person and any other witness who has given, is giving or is to
give evidence at, or for the purposes of, the trial,>
Hugh Henry
2

In section 1, page 2, line 12, leave out from <of> to <namely> in line 13 and insert <other
matters, including>
Hugh Henry

3

In section 1, page 2, line 18, leave out <disability> and insert <impairment>
Jackie Baillie

27

In section 1, page 2, line 18, leave out <disability> and insert <or mental disability or
impairment>
Hugh Henry

4

In section 1, page 2, line 18, after <has> insert—
<as appear to the court to be relevant>
Nicola Sturgeon

54

In section 1, page 2, line 23, at end insert <, and
( ) any other matter which appears to the court to be relevant.>
Maureen Macmillan

28

In section 1, page 2, line 24, leave out <section> and insert <sections (Identification of vulnerable
witnesses) and>
Maureen Macmillan

29

In section 1, page 2, line 34, at end insert—
<271AA

Identification of vulnerable witnesses

(1)

A report concerning the alleged commission of an offence to the procurator
fiscal by a police constable shall specify whether, in the opinion of that police
constable, any potential witness identified in that report is, or may be, a
vulnerable witness.

(2)

Each party to proceedings in which a trial is to be held shall, as soon as
practicable after the commencement of those proceedings, consider whether—
(a) any witness likely to be cited by that party to give evidence at or for the
purposes of the trial is, or is likely to be, a vulnerable witness, and
(b) an application under section 271C(2) should be made in relation to any
such witness who is not a child witness.>

Patrick Harvie
55
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In section 1, page 2, line 35, at end insert—
2

<(A1) Subject to subsection (B1)(b) below, a child witness is (unless the child
witness has expressed a view to the contrary) entitled to have their evidence
taken by a commissioner in accordance with section 271I of this Act.
(B1) Subsection (1) below applies where—
(a) a child witness has expressed a view as mentioned in subsection (A1)
above, or
(b) the taking of the child witness’s evidence as mentioned in subsection
(A1) above is not in the best interests of the child witness.>
Patrick Harvie
56

In section 1, page 2, line 36, after <trial> insert <and this subsection applies>
Maureen Macmillan

30

In section 1, page 3, line 3, after <shall,> insert <as soon as practicable after complying with the
duty in section 271AA(2) and, in any case,>
Patrick Harvie

57

In section 1, page 3, line 8, after <evidence> insert <and explaining why the specified measure or
measures are in the best interests of the child witness>
Karen Whitefield

31

In section 1, page 3, line 9, leave out from <child> to <to> and insert <party considers that the
child witness should>
Patrick Harvie

58

In section 1, page 3, line 12, leave out <views expressed> and insert—
<( ) feelings and informed views expressed by the child witness, and
( ) views expressed by the child’s parents,>
Nicola Sturgeon

59

In section 1, page 3, line 18, leave out from <consider> to end of line 36 and insert <appoint, for
a date before the trial diet, a diet under subsection (10) below for the purpose of considering the
notice and ordain the parties to attend.>
Karen Whitefield

32

In section 1, page 3, leave out lines 19 to 36 and insert <, subject to section 271B(3) of this Act—
(a)

in the case of a notice under subsection (2)(a) above—
(i)

if a standard special measure is specified in the notice, make an
order authorising the use of that measure for the purpose of taking
the child witness’s evidence, and

3
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(ii) if any other special measure is specified in the notice and the court
is satisfied on the basis of the notice that it is appropriate to do so,
make an order authorising the use of the special measure (in
addition to any authorised by virtue of an order under subparagraph (i) above) for the purpose of taking the child witness’s
evidence,
(b) in the case of a notice under subsection (2)(b) above, if—
(i)

the summary of views accompanying the notice under subsection
(3)(a) above indicates that the child witness has expressed a wish
to give evidence without the benefit of any special measure, and

(ii) the court is satisfied on the basis of the notice that it is appropriate
to do so,
make an order authorising the giving of evidence by the child witness
without the benefit of any special measure, or
(c) if—
(i)

paragraph (a)(ii) or (b) above would apply but for the fact that the
court is not satisfied as mentioned in that paragraph, or

(ii) in the case of a notice under subsection (2)(b), the summary of
views accompanying the notice under subsection (3)(a) above
indicates that the child witness has not expressed a wish to give
evidence without the benefit of any special measure,
make an order that, before the trial diet, there shall be a diet under
subsection (10) below and ordain the parties to attend.>
Karen Whitefield
33

In section 1, page 4, line 6, leave out <(5)(b)> and insert <(5)(c)>
Karen Whitefield

34

In section 1, page 4, line 8, leave out <shall>
Karen Whitefield

35

In section 1, page 4, line 9, after <heard> insert—
<(ya) in a case where any of the standard special measures has been authorised
by an order under subsection (5)(a)(i) above, may make an order
authorising the use of such further special measure or measures as it
considers appropriate for the purpose of taking the child witness’s
evidence, and
(za) in any other case, shall>
Nicola Sturgeon

60
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In section 1, page 4, line 14, at end insert—

4

<(10A)The court may dispense with a hearing under subsection (10) above and
consider the notice in the absence of the parties if each party to whom the
notice has been intimated under subsection (13) below notifies the court that
the party has no objection to the authorisation of the use of a special measure
or measures.
(10B) After considering a notice in the absence of parties under subsection (10A)
above, the court shall make an order—
(a) authorising the use of such special measure or measures as the court
considers to be the most appropriate for the purposes of taking the child
witness’s evidence; or
(b) that the child witness is to give evidence without the benefit of any
special measure.>
Karen Whitefield
36

In section 1, page 4, line 15, leave out <10(b)> and insert <(10)(za)(ii)>
Nicola Sturgeon

61

In section 1, page 4, line 15, after <(10(b)> insert <or 10B(b)>
Patrick Harvie

62

In section 1, page 4, line 15, leave out from <if> to <where> in line 17 and insert—
<(a) if—
(i)>
Patrick Harvie

63

In section 1, page 4, line 18, after <measure,> insert <and
(ii) satisfied>
Patrick Harvie

64

In section 1, page 4, leave out lines 20 to 26
Maureen Macmillan

37

In section 1, page 4, line 26, at end insert—
<( )

A diet under subsection (10) above may—
(a) on the application of the party citing or intending to cite the child witness
in respect of whom the diet is to be held, or
(b) of the court’s own motion,
be held in chambers.>

Karen Whitefield
38

In section 1, page 4, line 32, at end insert—

5
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<( )

In this section, references to a standard special measure are to any of the
following special measures—
(a) the use of a live television link in accordance with section 271J of this
Act where the place from which the child witness is to give evidence by
means of the link is another part of the court building in which the courtroom is located,
(b) the use of a screen in accordance with section 271K of this Act, and
(c) the use of a supporter in accordance with section 271L of this Act in
conjunction with either of the special measures referred to in paragraphs
(a) and (b) above.>

Nicola Sturgeon
65

In section 1, page 5, line 22, after <witness”)> insert <or the witness>
Jackie Baillie

39

In section 1, page 5, line 23, after <is> insert <, or is>
Nicola Sturgeon

66

In section 1, page 5, line 26, after <witness> insert <, or
(b) the witness,>
Maureen Macmillan

40

In section 1, page 5, line 27, after <shall,> insert <as soon as practicable after complying with the
duty in section 271AA(2) and, in any case,>
Jackie Baillie

41

In section 1, page 5, line 38, at end insert—
<( )

An Act of Adjournal made under subsection (3)(b)(ii) above may in particular
prescribe what information a vulnerable witness application must contain or be
accompanied by in order to satisfy the court that a person is a vulnerable
witness by virtue of section 271(1)(b)(vi) or (wi).>

Nicola Sturgeon
67

In section 1, page 5, line 40, at end insert—
<( ) A party to whom the making of a vulnerable witness application has been
intimated under subsection (9) below may, within 48 hours of such intimation,
submit to the court, in writing, any objections the party has to the making of an
order authorising the use of such special measure or measures as are specified
in the application.>
Nicola Sturgeon

68
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In section 1, page 5, line 42, leave out from <consider> to end of line 13 on page 6 and insert
<appoint, for a date before the trial diet, a diet under subsection (6) below for the purpose of
considering the application and ordain the parties to attend.>
6

Hugh Henry
5

In section 1, page 6, line 13, at end insert—
<( )

On making an order under subsection (5)(b) above, the court may postpone the
trial diet.>

Nicola Sturgeon
69

In section 1, page 6, line 13, at end insert—
<( )

If, within 48 hours of the court making an order under subsection (5)(a) above,
a party to the proceedings (other than the party who made the vulnerable
witness application) submits to the court a request to be heard the court shall
order that, before the trial diet, there shall be a hearing under section 271D(1)
and ordain the parties to attend.>

Nicola Sturgeon
70

In section 1, page 6, line 20, at end insert—
<(6A) The court may dispense with a hearing under subsection (6) above and
consider the application in the absence of the parties if each party to whom the
application has been intimated under subsection (9) below notifies the court
that the party has no objection to the authorisation of the use of a special
measure or measures.
(6B) After considering an application in the absence of parties under subsection
(6A) above, the court may, if satisfied that the witness in respect of whom the
application is made is a vulnerable witness, make an order authorising the use
of such special measure or measures as the court considers to be the most
appropriate for the purposes of taking the vulnerable witness’s evidence.>
Nicola Sturgeon

71

In section 1, page 6, line 21, leave out <(5)(a) or (6)> and insert <(6) or (6B)>
Maureen Macmillan

42

In section 1, page 6, line 29, at end insert—
<( )

A diet under subsection (6) above may—
(a) on the application of the party citing or intending to cite the witness in
respect of whom the diet is to be held, or
(b) of the court’s own motion,
be held in chambers.>

Patrick Harvie
72

In section 1, page 7, line 10, after <or> insert <(except in the case of a child witness)>
Patrick Harvie

73

In section 1, page 7, line 20, at beginning insert <(except in the case of a child witness)>

7
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Karen Whitefield
43

In section 1, page 8, line 5, leave out <271A> and insert <271A(5)(a)(ii) or (b) or (10)>
Jackie Baillie

74

In section 1, page 10, line 35, after <Act,> insert—
<(ea) use of an intermediary in accordance with section 271MA of this Act,>
Jackie Baillie

75

In section 1, page 11, line 2, leave out <271M> and insert <271MA>
Karen Whitefield

76

In section 1, page 11, line 4, at end insert—
<(4)

(5)

The Scottish Ministers shall, within five years of this section coming into
force, ensure that a review of the operation of the special measures is carried
out.
A review under subsection (4) above shall in particular—
(a) take into account—
(i)

the views of vulnerable witnesses (including children and young
people) who have used the special measures; and

(ii) any research carried out in relation to the operation of the special
measures; and
(b) consider whether any additional measures are required to address any
detrimental effects on vulnerable witnesses of involvement in court
proceedings.>
Mike Pringle
6

In section 1, page 11, line 12, leave out <, except by leave of the commissioner,>
Hugh Henry

7

In section 1, page 11, line 12, leave out <commissioner> and insert <court>
Hugh Henry

8

In section 1, page 11, line 14, leave out <commissioner> and insert <court>
Hugh Henry

9

In section 1, page 12, leave out line 18 and insert—
<(2)

Where the person nominated as the supporter is to give evidence at the trial,
that person may not act as the supporter at any time before giving evidence.>

Jackie Baillie
77
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In section 1, page 12, line 40, at end insert—
8

<271MA

Intermediaries

(1)

Where the special measure to be used is an intermediary, the examination of
the witness (however and wherever conducted) shall be conducted through an
interpreter or other person approved by the court for the purposes of this
section (“the intermediary”).

(2)

The function of the intermediary will be to communicate—
(a) to the witness, questions put to the witness, and
(b) to any person asking such questions, the answers given by the witness in
reply to them,
and to explain such questions or answers so far as necessary to enable them to
be understood by the witness or person in question.>
Section 2

Hugh Henry
10

In section 2, page 13, line 38, after <“(1)”> insert <where it first occurs>
Hugh Henry

11

In section 2, page 14, line 30, at end insert—
<( )

In section 74 (appeals in connection with preliminary diets) of the 1995 Act, in
subsection (2), after paragraph (a) there is inserted—
“(aa) may not be taken against a decision taken by virtue of—
(i)

in the case of a first diet, section 71(1A),

(ii) in the case of a preliminary diet, section 73(3A),
of this Act;”>
Section 6
Karen Whitefield
78

In section 6, page 17, line 1, at end insert—
<288ZE Prohibition of personal conduct of defence in certain cases involving child
witnesses under the age of 12
(1)

In proceedings to which this section applies, the accused is prohibited from
conducting his defence in person at the trial.

(2)

This section applies to any proceedings—
(a) in respect of any offence specified in subsection (3) below, and
(b) in which a child witness who is under the age of 12 on the date of
commencement of the proceedings is to give evidence at or for the
purposes of the trial.

(3)

The offences referred to in subsection (2)(a) above are—
(a) murder,

9
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(b) culpable homicide,
(c) any offence which—
(i)

involves an assault on, or injury or threat of injury to, any person
(including any offence involving neglect or ill-treatment of, or
other cruelty to, a child), but

(ii) is not an offence to which section 288C of this Act applies.
(4)

Section 288D of this Act applies in the case of proceedings to which this
section applies as it applies in the case of proceedings in respect of a sexual
offence to which section 288C of this Act applies.

(5)

In proceedings to which this section applies, the prosecutor shall, at the same
time as intimating to the accused under section 271A(13) of this Act a child
witness notice in respect of a child witness referred to in subsection (2)(b)
above, serve on the accused a notice under subsection (6).

(6)

A notice under this subsection shall contain intimation to the accused—
(a) that if he is tried for the offence, his defence may be conducted only by a
lawyer,
(b) that it is therefore in his interests, if he has not already done so, to get the
professional assistance of a solicitor, and
(c) that if he does not engage a solicitor for the purposes of his defence at
the trial, the court will do so.

(7)

A failure to comply with subsection (5) or (6) above does not affect the validity
or lawfulness of any child witness notice or any other element of the
proceedings against the accused.

(8)

For the purposes of subsection (2)(b) above, proceedings shall be taken to have
commenced when the indictment or, as the case may be, the complaint is
served on the accused.>

Karen Whitefield
79

In section 6, page 17, line 5, after <than> insert <proceedings—
(a) in respect of>
Karen Whitefield

80

In section 6, page 17, line 5, after <applies,> insert <or
(b) to which section 288ZE of this Act applies,>
Section 7
Hugh Henry

12

In section 7, page 17, line 37, after <is> insert <giving or is>
Jackie Baillie

44
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In section 7, page 18, line 1, after <witness> insert—

10

<( ) the person has a mental illness,
( ) the person has a learning disability,
( ) the person has been the victim of a sexual offence (within the meaning of
section 288C of the Criminal Procedure (Scotland) Act 1995 (c.46))
committed by a party to the proceedings,
( ) the person has been the victim of an offence involving abuse (within the
meaning of section 7 of the protection from Abuse (Scotland) Act (asp 14))
committed by a party to the proceedings, or
( )>
Jackie Baillie
45

In section 7, page 18, leave out lines 3 and 4
Maureen Macmillan

81

In section 7, page 18, line 8, leave out <alleged>
Maureen Macmillan

82

In section 7, page 18, line 8, after second <the> insert <alleged>
Hugh Henry

13

In section 7, page 18, line 9, leave out <be called upon to>
Hugh Henry

14

In section 7, page 18, line 12, leave out from <of> to end of line and insert <other matters,
including>
Hugh Henry

15

In section 7, page 18, line 17, leave out <disability> and insert <impairment>
Jackie Baillie

46

In section 7, page 18, line 17, leave out <disability> and insert <or mental disability or
impairment>
Hugh Henry

16

In section 7, page 18, line 17, after <has> insert—
<as appear to the court to be relevant>
Maureen Macmillan

47

In section 7, page 18, line 23, after <above> insert <and section (Duty to identify vulnerable
witnesses) below>

11
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After section 7
Maureen Macmillan
48

After section 7, insert—
<Duty to identify vulnerable witnesses
Each party to civil proceedings shall, as soon as practicable after the commencement of
those proceedings, consider whether—
(a) any witness who that party is likely to call to give evidence in or for the purposes
of those civil proceedings, is, or is likely to be, a vulnerable witness, and
(b) an application under section 8(5)(a) should be made in relation to any such
witness who is not a child witness.>
Section 8
Patrick Harvie

83

In section 8, page 19, line 1, at end insert—
<(A1) Subject to subsection (B1)(b) below, a child witness is (unless the child witness has
expressed a view to the contrary) entitled to have their evidence taken by a
commissioner in accordance with section 14 of this Act.
(B1) Subsection (1) below applies where—
(a) the child witness has expressed a view as mentioned in subsection (A1) above, or
(b) the taking of the child witness’s evidence as mentioned in subsection (A1) above
is not in the best interests of the child witness.>
Hugh Henry

17

In section 8, page 19, line 2, after <in> insert <or for the purposes of>
Patrick Harvie

84

In section 8, page 19, line 2, after <proceedings> insert <and this subsection applies>
Patrick Harvie

85

In section 8, page 19, line 3, after <evidence> insert <and after taking into account any feelings
and informed views expressed by the child witness>
Patrick Harvie

86

In section 8, page 19, line 11, after <evidence> insert <and explaining why the specified measure
or measures are in the best interests of the child witness>
Karen Whitefield

49
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In section 8, page 19, line 12, leave out from <child> to <to> and insert <party considers that the
child witness should>

12

Karen Whitefield
50

In section 8, page 19, line 15, at end insert—
<( )

If a child witness notice specifies any of the following special measures, namely—
(a) the use of a live television link in accordance with section 15 where the place
from which the child witness is to give evidence by means of the link is another
part of the court building in which the court-room is located,
(b) the use of a screen in accordance with section 16, or
(c) the use of a supporter in accordance with section 17 in conjunction with either of
the special measures referred to in paragraphs (a) and (b) above,
that special measure is, for the purposes of subsection (1)(a) above, to be taken to be the
most appropriate for the purposes of taking the child witness’s evidence.>

Patrick Harvie
87

In section 8, page 19, leave out lines 20 to 25
Hugh Henry

18

In section 8, page 19, line 27, leave out <be called to>
Hugh Henry

19

In section 8, page 19, line 31, leave out <intending to call> and insert <citing or intending to cite>
Nicola Sturgeon

88

In section 8, page 19, line 31, after <witness,> insert <or
( ) the witness,>
Section 9
Patrick Harvie

89

In section 9, page 20, line 15, after first <or> insert <(except in the case of a child witness)>
Patrick Harvie

90

In section 9, page 20, line 24, at beginning insert <(except in the case of a child witness)>
After section 11
Hugh Henry

20

After section 11, insert—
<Party to proceedings as a vulnerable witness
Where a child witness or other person who is giving or is to give evidence in or for the
purposes of any civil proceedings (referred to in this section as “the witness”) is a party
to the proceedings—

13
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(a) sections 8 and 9 have effect in relation to the witness as if references in those
sections to the party citing or intending to cite the witness were references to the
witness, and
(b) section 11 has effect in relation to the witness as if—
(i)

in subsection (1), paragraph (a) were omitted, and

(ii)

in subsection (2), the words “The party or, as the case may be,” were
omitted.>
Section 13

Jackie Baillie
91

In section 13, page 22, line 17, after <17,> insert—
<( ) use of an intermediary in accordance with section (Intermediaries) of this Act,>
Section 14
Mike Pringle

92

In section 14, page 22, line 30, leave out <, except by leave of the commissioner,>
Hugh Henry

21

In section 14, page 22, line 30, leave out <commissioner> and insert <court>
Hugh Henry

22

In section 14, page 22, line 32, leave out <commissioner> and insert <court>
Section 17
Hugh Henry

23

In section 17, page 23, line 31, leave out subsection (2) and insert—
<(2)

Where the person nominated as the supporter is to give evidence in the proceedings, that
person may not act as the supporter at any time before giving evidence.>
After section 17

Jackie Baillie
93

After section 17, insert—
<Intermediaries
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(1)

Where the special measure to be used is an intermediary, the examination of the witness
(however and wherever conducted) shall be conducted through an interpreter or other
person approved by the court for the purposes of this section (“the intermediary”).

(2)

The function of the intermediary will be to communicate—

14

(a) to the witness, questions put to the witness, and
(b) to any persons asking such questions, the answers given by the witness in reply to
them,
and to explain such questions or answers so far as necessary to enable them to be
understood by the witness or person in question.
(3)

Provision may be made by act of sederunt regulating, so far as not regulated by this
section, the use in any proceedings of an intermediary.>
After section 19

Karen Whitefield
94

After section 19, insert—
<Reports
Reports
(1)

During—
(a) the period of twelve months beginning with the date of Royal Assent; and
(b) each subsequent period of twelve months beginning on the anniversary of that
date, until such time as all of the provisions of this Act have been in force in
respect of all descriptions of court and all types of proceedings for 5 years,
the Scottish Ministers shall prepare, and lay before the Scottish Parliament, a report on
the operation and implementation of this Act.

(2)

Any report made under subsection (1) above which is made at a time prior to all of the
provisions of this Act being in force in respect of all descriptions of court and all types
of proceedings shall include proposals relating to the commencement of any provisions
of the Act not in force or not yet in force in respect of particular descriptions of court or
particular types of proceedings.>

15
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Vulnerable Witnesses (Scotland) Bill
Groupings of Amendments for Stage 2
Vulnerable witnesses: definition
24, 25, 26, 39, 41, 44, 45
Identification of vulnerable witnesses: factors to be taken into account
51, 52, 1, 53, 2, 3, 27, 4, 54, 81, 82, 13, 14, 15, 46, 16
Early identification of vulnerable witnesses
28, 29, 30, 40, 47, 48
Child witnesses: entitlement to give evidence on commission
55, 56, 83, 84
Child witnesses: content of notices etc
57, 58, 85, 86
Consideration of child witness notices and vulnerable witness applications: procedure and
orders
31, 59, 32, 33, 34, 35, 60, 36, 61, 37, 38, 67, 68, 5, 69, 70, 71, 42, 43, 49, 50
Circumstances in which court may order child to give evidence without benefit of special
measures
62, 63, 64, 87
Vulnerable witnesses (other than child witnesses): persons entitled to make application
65, 66, 88
Child witnesses: revocation or variation of orders
72, 73, 89, 90
Special measures: use of an intermediary
74, 75, 77, 91, 93
Review and reports
76, 94
Taking evidence by a commissioner: presence of the accused
6, 7, 8, 92, 21, 22
Special measures: supporters
9, 23
Consideration before the trial of matters relating to vulnerable witnesses
10, 11
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JUSTICE 2 COMMITTEE
EXTRACT FROM THE MINUTES
16th Meeting, 2003 (Session 2)
Tuesday 2 December 2003
Present:
Jackie Baillie
Maureen Macmillian
Nicola Sturgeon

Miss Annabel Goldie (Convener)
Margaret Smith (substitute)
Karen Whitefield (Deputy Convener)

Also present: Hugh Henry, Deputy Minister for Justice and Patrick Harvie MSP.
Apologies were received from Colin Fox and Mike Pringle.
Vulnerable Witnesses (Scotland) Bill: The Committee considered the Bill at Stage
2.
The following amendments were agreed to (without division): 51, 52, 1, 2, 4, 31,
32, 33, 34, 35, 36, 37, 38, 5, 42, 43, 7, 8, 9, 10, 11, 79, 80, 12, 81, 82, 13, 14, 16,
17, 49, 50, 18, 19, 20, 21, 22 and 23.
Amendment 78 was agreed to (by division: For 5, Against 1, Abstentions 0)
The following amendments were disagreed to (by division)—
55 (For 0, Against 6, Abstentions 0)
59 (For 1, Against 4, Abstentions 1)
62 (For 0, Against 6, Abstentions 0)
65 (For 1, Against 5, Abstentions 0)
72 (For 0, Against 6, Abstentions 0)
Amendments 24, 28, 57 74, 76 and 6 were moved and, with the agreement of the
Committee, withdrawn.
Other amendments were not moved.
Sections 3, 4, 5, 9, 10, 11, 12, 13, 15, 16, 18, 19 and 20 and the long title were
agreed to without amendment.
Sections 1, 2, 6, 7, 8, 14 and 17 were agreed to as amended.
The Committee completed Stage 2 Consideration of the Bill.
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Vulnerable Witnesses (Scotland)
Bill: Stage 2
14:02
The Convener: Item 2 on our agenda is stage 2
consideration of the Vulnerable Witnesses
(Scotland) Bill. Members should have copies of
the bill, the marshalled list of amendments and the
suggested groupings of amendments. I welcome
to the meeting Mr Hugh Henry, the Deputy
Minister for Justice, who is accompanied by
officials from the Scottish Executive: Lesley
Napier, Barbara Brown, Willie Ferrie and John St
Clair.
We intend to try to complete stage 2
consideration of the bill today, but there is much
work before us and we have a margin, which is
next Tuesday’s meeting. If we are moving forward
swiftly and it looks as if we can conclude at around
5 o’clock or half past 5, I propose that we keep
going. However, if it seems that we will take a little
longer, we should probably break off at about 4 or
4.30 and allow a carryover of business to the
Tuesday meeting. It all depends on how we get
on.
This is the first time that the committee in its
present form has approached stage 2 procedure
for a bill. I remind members that amendments
have been grouped to facilitate debate and that
the order in which they are called and moved is
dictated by the marshalled list. All amendments
will be called in turn from that list and will be taken
in that order—in other words, we cannot go
backwards. There will be one debate on each
group of amendments. Members can speak to
their amendment if it is in that group, but there will
be only one debate on the group.
If members will bear with me, I will remind them
of the procedure. I will call the proposer of the first
amendment in the group, who should speak to and
move that amendment. I will then call the other
speakers, including the proposers of all the other
amendments in the group, but they should not
move their amendments at that stage; I will invite
them to move their amendments at the appropriate
time. Members should indicate their wish to speak
in the usual way. The Deputy Minister for Justice
will be called to speak at the conclusion of the
debate on each group. Once we have had a
debate on a group, I will clarify whether the
member who moved the amendment wishes to
press it to a decision. If he or she does not wish to
do so, he or she can seek the committee’s
agreement to withdraw the amendment. If the
amendment is not withdrawn, I will simply put the
question on it. If any member disagrees with that
proposal at the time, we will proceed to a division
by a show of hands.
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We have quite a lot to get through and I have no
idea whether any of it will be contentious. If we
move to a vote, I ask members to keep their hands
up, because the clerks have to note the result of
the vote and—for the Official Report—I have to
read it out. If members keep their hands up until
the votes have been counted, they will assist with
ensuring that the process is accurate.
After we have debated the amendments, the
committee has to decide whether to agree to each
section or schedule of the bill as a whole. Before I
put the question on a section or a schedule, I will
be happy to allow a short general debate, which
might be useful in allowing discussion of matters
that have not been raised in the amendments.
Members might want to be aware that, at that
stage in the proceedings, the only way in which it
is permitted to oppose agreement to a section is
by lodging an amendment to leave out the section.
If members want to delete an entire section, they
must have lodged an amendment that says that; a
section cannot be opposed if such an amendment
has not been lodged. If any member wants to
oppose the question that a section or schedule be
agreed to, he or she has the option of proposing a
manuscript amendment. If that happens, I have to
decide whether to allow that amendment.
We will now proceed. We will see how we get on
and, during the afternoon, we can make decisions
on how we are faring and whether to call a halt
and continue next Tuesday.
Section 1—Evidence of children and other
vulnerable witnesses: special measures
The Convener: Amendment 24, in the name of
Jackie Baillie, is grouped with amendments 25, 26,
39, 41, 44 and 45.
Jackie Baillie (Dumbarton) (Lab): There has
been much discussion in the Justice 2 Committee
and in the Parliament as a whole about adding
further categories to the definition of a vulnerable
witness. It is fair to say that, although we
understand the Executive’s intention in framing the
scope of the definition as widely as possible, the
definition lacks clarity when it comes to non-visible
disabilities. We were much taken by the
arguments of the Law Society of Scotland, Enable
and others, which suggested that automatic
entitlement to special measures should be
available to those with a learning disability or a
mental disorder.
I understand the Executive’s argument, which is
that it is opposed to further listing of categories,
because that might end up excluding people.
However, the committee felt that, because nonvisible disabilities are the most difficult to identify
and assess, witnesses with a mental health
disorder or a learning disability should have an
automatic entitlement to be treated as a vulnerable
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witness. That would have the effect of ensuring
that no one falls through the net.
We were sympathetic to the concerns that Rape
Crisis Scotland raised and we recognised that
victims of alleged sexual offences and alleged
domestic abuse would benefit in similar terms. The
amendments in this group seek to give effect to
the view that the committee has expressed on
widening the definition of a vulnerable witness to
cover those additional categories and to enable
the Executive to prescribe, in practical terms, the
information that would require to be submitted in
an application to be treated as a vulnerable
witness.
I move amendment 24.
Maureen Macmillan (Highlands and Islands)
(Lab): I support amendment 24. In particular, I
want to talk about the need for a presumption of
access to special measures for victims of alleged
sexual offences or domestic abuse. The bill’s
intention is to ensure that good evidence is given
in court, but the problem is that victims of rape or
domestic abuse often do not come forward at all
because of the nature of the offence and because
of their unwillingness to face the person who is
alleged to have inflicted the abuse or committed
the sexual offence. Therefore, it is very important
that such victims be considered automatically for
special measures. That would make women, in
particular, much more confident about coming
forward.
The Deputy Minister for Justice (Hugh
Henry): I understand the concerns that have been
expressed by Jackie Baillie and Maureen
Macmillan and I am aware of the committee’s
discussion on this issue. However, it is important
to keep in mind what the bill will achieve. It will
bring about a huge change in the way in which we
deliver justice for vulnerable people in Scotland.
The committee heard from representatives of
Victim Support Scotland, who said:
“The bill proposes a major change that is … big enough
for the time being.”—[Official Report, Justice 2 Committee,
2 September 2003; c 34.]

It is worth reflecting on that comment. Last year,
there were fewer than 250 instances in Scotland of
special measures being used. Our proposals will
significantly increase that number and will help
thousands of children and vulnerable adults.
This is not only about legislative change. We
also need to change the way in which various
agencies work—I have no doubt that we will come
back to that point later this afternoon. We need to
learn from experience and find ways of identifying
vulnerability so that we can enhance legislation.
I do not accept that changing definitions in the
way that has been suggested will lead to more
protection. Changing the definitions could,
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unintentionally, put pressure on various parties—
including prosecutors—to seek special measures
when people do not necessarily need them, and it
could divert time and resources away from other
things.
However, although we were not persuaded
when the amendment was lodged, Jackie Baillie’s
arguments have sufficient merit for us to consider
the issue more closely. I do not know what
conclusion we will reach. We will have to take
further advice and receive further evidence before
considering very carefully what the impact of the
measures would be. If it means that people will
accept and endorse the bill, it will be worth our
going that extra mile to reflect on the issue and, if
necessary, having a further discussion at stage 3.
If Jackie Baillie is prepared to withdraw
amendment 24 and not to move her other
amendments in the group, we will undertake to
consider the issue further. We can have another
debate at stage 3.
Jackie Baillie: I am happy with the minister’s
assurances that the Executive will consider the
issue again before stage 3.
Amendment 24, by agreement, withdrawn.
Amendments 25 and 26 not moved.
14:15
The Convener: Amendment 51, in the name of
Maureen Macmillan, is grouped with amendments
52, 1, 53, 2, 3, 27, 4, 54, 81, 82, 13 to 15, 46 and
16. Amendments 3 and 27 are alternatives; there
is not a pre-emption. That is, the question may be
put on both amendments. If amendment 3 is
agreed to, amendment 27 will become an
amendment to leave out words. The same applies
to amendments 15 and 46.
Maureen Macmillan: I intend to speak only to
the amendments in my name, rather than to all the
amendments in the group. My amendments are
fairly simple, but important. Amendments 51 and
52 relate to proposed new section 271(2)(a) of the
Criminal Procedure (Scotland) Act 1995. They
concern the position of the word “alleged” in the
phrase:
“the nature and alleged circumstances of the offence to
which the proceedings relate”.

To be good law, that should read, “the nature and
circumstances of the alleged offence to which the
proceedings relate”.
Amendments 81 and 82, which are similar to
amendments 51 and 52, concern section 7(2)(a);
again they would transpose the word “alleged” in
the reference to
“the nature and alleged circumstances of the matter”.
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Although section 7 relates to civil proceedings,
the same point applies.
I move amendment 51.
Hugh Henry: Amendment 1 is a simple drafting
amendment that takes account of the fact that the
accused may give evidence in his or her own trial
and that, if they intend to do so, an application for
special measures may be made on their behalf.
The amendment will not change the way in which
the bill operates. An accused who gives evidence
in his or her trial is not “called upon” to do so, so
having those words in the bill could give rise to
ambiguity as to whether the provision applied to
an accused who was applying for special
measures. Removing the words “be called upon
to” will remove any ambiguity and make it clear
that the provision applies to all witnesses who are
being considered for special measures.
Amendments 2, 4, 14 and 16 clarify that the
court may take into account any factor that it
considers relevant when determining whether a
person is vulnerable. As currently drafted, the bill
could be interpreted to mean that the court is
limited to considering only those factors that are
explicitly named in new section 271(2) of the 1995
act for criminal proceedings and in section 7 of the
bill for civil proceedings. We understand that a
number of issues that are not explicitly stated in
the bill could still contribute to a witness’s
vulnerability. We would not be able to compile an
exhaustive list to cover every possible eventuality.
It is not our intention to prevent the court from
considering such factors, and those four
amendments seek to make that absolutely clear.
I turn to Executive amendments 3 and 15.
Proposed new section 271(2) of the Criminal
Procedure (Scotland) Act 1995 lists the factors
that the court will be able to take into account in
determining vulnerability, one of which is any
disability that the person giving evidence has. As
members will be aware, the Disability Rights
Commission Scotland requested that the bill be
amended to refer to the definition of physical
disability that is used in the Disability
Discrimination Act 1995. One of the DRC’s
concerns was that non-visible disabilities, for
instance a heart condition, could contribute to
vulnerability but might not be picked up by the
court or might not be regarded as severe enough
to amount to a disability.
Members will recall that, at stage 1, I undertook
to consider the matter again. We have done so,
but feel that the definition in the Disability
Discrimination Act 1995 would be too restrictive.
That definition requires a person to have an
impairment that has a substantial and long-term
adverse effect on their ability to carry out day-today activities, which is a high test to pass. We
want the court to be able to help people with short-
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term or temporary physical impairments if that is
appropriate, as well as those with long-term
impairments.
To keep the definitions of vulnerability as flexible
as possible, amendments 3 and 15 will change the
bill to refer to physical impairment rather than
physical disability. In our view, the term
“impairment”, which is consistent with the
Disability Discrimination Act 1995, has a broader
meaning than the term “disability” has, which will
mean that a broader range of people will be
covered. That use of the term “physical
impairment” is wholly in line with recent Scottish
legislation. In section 3 of the Dog Fouling
(Scotland) Act 2003, an exception to an offence
was made for
“a disabled person with a physical impairment which affects
the person’s mobility, manual dexterity”

and so on. It is clear from the use of the
expression “physical impairment” that it covers the
disabled and the much wider group that we want
to cover who would not be classed as disabled.
Amendments 3 and 15 should meet the DRC’s
concerns. Our intention is that the amendments
will allow the court to take into account non-visible
physical impairments where relevant, in addition to
more obvious visible physical disabilities.
Amendment 13 is a simple drafting amendment
that will ensure consistent terminology throughout
the bill. It does not alter the effect of the
provisions.
Other than that, I have comments only on other
members’ amendments, including Maureen
Macmillan’s. Do you want me to hold back until the
end of the discussion, convener?
The Convener: Given that Maureen Macmillan
has spoken to her amendments in the group,
perhaps you would comment on them.
Hugh Henry: Okay.
I accept what Maureen Macmillan is trying to do
with amendments 51, 52, 81 and 82. I do not think
that there is much to choose from between the
wording of the bill and what she proposed—the
intent is the same, although we could argue about
semantics and where certain words should be
placed. The important point is what is achieved.
Whatever form of wording is preferred, I do not
think that the intention could be misunderstood. In
those circumstances, I am happy to accept
Maureen Macmillan’s amendments.
Nicola
Sturgeon
(Glasgow)
(SNP):
Amendment 53 would allow a court, in deciding
whether a witness was vulnerable, to take into
account a relationship between a witness and any
other witness who is to give evidence in the same
case, as well as to take into account a relationship
between the witness and the accused person. The
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proposal arises from the recognition that, at least
in some trials, the reason for a witness’s inability
to give evidence in court or a witness’s fear of
doing so might relate not to the relationship that
the witness has with the accused person, but to a
relationship that he or she has with another
witness in the trial. Another witness in the trial is
just as able to exert undue influence on a witness
as the accused person is. Given that the court will
be able to take into account the behaviour of
another witness in the trial, it is reasonable that
the court should also be able to take into account
a relationship with another witness.
Amendment 54 would provide for slightly more
judicial discretion in determining whether a witness
was vulnerable. It would be a mistake to be too
prescriptive in laying down in proposed new
section 271 of the Criminal Procedure (Scotland)
Act 1995 what the court can and cannot take into
account. In each case, individual circumstances
will be different, and the court should have
discretion to take different circumstances into
account. Amendment 54 would allow the court to
take into account any matters that it thought
relevant, in addition to the various factors that are
listed in proposed new section 271.
Jackie Baillie: Amendments 27 and 46 seek to
include “mental disability or impairment” in the bill.
As the minister has outlined, the Disability Rights
Commission raised its concerns about definition at
stage 1, and the minister is right that impairment,
as defined in the Disability Discrimination Act
1995, is quite wide. Unfortunately, however, there
is no explicit link between the bill and the definition
in the Disability Discrimination Act 1995. The
minister’s comments, which are welcome indeed,
made it clear that the bill is intended to include
people with a mental disability or impairment, but if
such people can be taken into account, why
should we not say so in the bill, given the fact that
there is no direct link with the Disability
Discrimination Act 1995 and the much wider
definition of impairment? Amendments 27 and 46
seek to do that and to ensure that, under the bill,
vulnerable witnesses with non-visible disabilities
will be entitled to the same support and assistance
as other vulnerable witnesses are, which I know is
the Executive’s aim.
Maureen Macmillan: I thank the minister for
accepting my amendments, which will make the
language in the bill tighter. I will press amendment
51.
Amendment 51 agreed to.
Amendment 52 moved—[Maureen Macmillan]—
and agreed to.
Amendment
agreed to.

1

moved—[Hugh

Henry]—and
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The Convener: Amendment 53, in the name of
Nicola Sturgeon, was debated with amendment
51.
Nicola Sturgeon: Is there an opportunity to
hear the minister’s views on amendment 53 before
I decide whether to move it?
The Convener: There is, of course, and it was
remiss of me not to have offered it.
Minister, do you have any other views that you
wish to express?
Hugh Henry: I addressed my comments to what
I thought we were discussing at the time, rather
than try to anticipate what Nicola Sturgeon or
Jackie Baillie might say.
I fully sympathise with the views that Nicola
Sturgeon expressed and I understand what she is
trying to achieve with amendment 53, but I do not
think that the amendment is necessary, as, under
proposed new section 271(2)(f), the court is
allowed to consider “any behaviour towards” the
vulnerable witness on the part of
“any other person who is likely to be … a witness”.

We have lodged other amendments, in particular
amendments 2 and 4, under which the court will
be allowed to take into account any other factors
that it considers to be relevant. The provision
would allow the court to take into account the kind
of thing that Nicola Sturgeon specified, even if the
current section does not do that. I hope that Nicola
Sturgeon is reassured by the Executive
amendments and that she will not move
amendment 53.
14:30
Similarly, with regard to amendment 54, I agree
that the court should be able to take into account
any factor that it considers to be relevant in its
determination of whether a person is vulnerable.
We have lodged amendments to achieve that
provision in criminal and civil proceedings. Our
amendments 2, 4, 14 and 16 will achieve that aim.
I hope that that is enough to reassure Nicola
Sturgeon and I ask her, again, not to move
amendment 54.
I turn to what Jackie Baillie said. There is
continuing disagreement between the Executive
and the DRC on definition. Although we believe
that we have properly taken into account
everything that we are required to take account of,
and that our proposals will have the desired effect,
we want to persuade people on that. Again, we will
hold further discussions so that no one is
inadvertently missed out.
We do not think that we should include
unnecessary definitions, but we also do not think
that we should include definitions that could
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exclude people. If further discussion is required on
the subject, it would be worth while having that
discussion. We will go back and discuss the
subject. I hope that we can come up with
something that satisfies the committee and the
Parliament at stage 3.
Amendment 53 not moved.
Amendment
agreed to.

2

moved—[Hugh

Henry]—and

The Convener: Amendment 3 is in the name of
the minister.
Hugh Henry: It might be useful if, instead of
moving amendment 3 at this stage, I give the
same commitment on amendment 3 that I gave in
my response to Jackie Baillie. I do not want us
inadvertently to agree to an amendment only to
discover that we are considering the provision
elsewhere in the bill.
Amendment 3 not moved.
Amendment 27 not moved.
Amendment
agreed to.

4

moved—[Hugh

Henry]—and

Amendment 54 not moved.
The Convener: Amendment 28, in the name of
Maureen Macmillan, is grouped with amendments
29, 30, 40, 47 and 48.
Maureen Macmillan: This group of probing
amendments seeks to find out how the Executive
intends to prevent delays when identifying
vulnerable
witnesses
and
whether
such
identification can be made right at the start of any
proceedings or process. The meat of the issue is
contained in amendment 29, which deals with
criminal proceedings, and in amendment 48,
which deals with civil proceedings. The
amendments that deal with criminal proceedings
seek to place a duty on the police to ensure that,
when an offence is reported to the procurator
fiscal, a police constable specifies at the start of
proceedings that he thinks that a vulnerable
witness might be involved. Thereafter, parties to
proceedings such as the procurator fiscal and the
defence solicitor should at the start of proceedings
and as soon as they are aware of the
circumstances indicate that there is a possibility
that a vulnerable witness is involved. Of course, in
civil proceedings, the solicitors on either side
would be involved.
The minister must tell us how the Executive
proposes to ensure that vulnerable witnesses are
identified as soon as possible, to avoid the trauma
caused by excessive delays when a trial is
stopped because of the identification of a
vulnerable witness who should have been
identified a couple of months beforehand.
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I move amendment 28.
Hugh Henry: I fully understand the intention
behind Maureen Macmillan’s amendments,
because we all want vulnerable witnesses to be
identified at the earliest possible stage. In fact, we
need to have such early identification if the
legislation is to be effective. That said, I am not
convinced that imposing a statutory duty in the
way that Maureen Macmillan proposes would have
the desired effect. After all, the court already must
check whether any vulnerable witnesses are
involved in a case before it starts and consider
whether appropriate arrangements have been
made for them. I hope that that will ensure that
parties do their job before arriving at court.
As I have said, I remain unconvinced that
imposing a statutory duty on the police would be in
the interests of vulnerable witnesses. Such an
approach could be fraught with difficulties. For
example, given that the police are required only to
report their opinion on whether a witness is
vulnerable, how would we know whether they had
fulfilled their duties? What sanctions would there
be if the police failed in their duty? If it meant that
a witness could not be called, cases could be lost
or there could be further delays.
I acknowledge that Maureen Macmillan has
highlighted the fact that more needs to be done on
this matter. For early identification to take place,
people must be properly aware and we need more
effective training in procedures. We will certainly
seek to provide that, because we are committed to
raising awareness to ensure that vulnerability is
recognised. The new victims and witnesses unit
which we are setting up will take forward that work
as a priority. As members know, we also intend to
pilot the use of vulnerable witness officers,
because we think that they will play a key role in
promoting good practice. We want to ensure that
good communication exists. Proper training to
improve awareness and on attitudes and
procedures will mean that all agencies, not just the
police, are better informed about early
identification.
Of course, we will wish to consider how effective
the legislation is—we will come to that matter later.
We do not want legislation simply to be passed
and then left. We must ensure that it has the
desired effect. We will closely consider the
guidelines that are issued, how they are
interpreted and put into effect, what training is
taking place and how awareness has been raised.
By changing the culture and attitudes of all the
agencies that are involved, we can be sure that
there will be early identification of witnesses. I am
not sure that the imposition of a statutory
requirement that cannot be backed by sanctions is
necessarily the best approach.
The Convener: Do you want to speak to the
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other amendments in the group or are you relaxed
about them? This is the only opportunity that you
will have to speak to them.
Hugh Henry: The comments that I have made
apply equally to amendments 47 and 48, which
seek to place a duty on parties to civil proceedings
to identify any vulnerable adult witnesses.
Maureen Macmillan: I am grateful for the
minister’s response. I recognise that my
amendments would create a difficulty in that it
would not be easy to police the duty that would be
imposed. I hoped for a strong commitment from
the minister to deal with the early identification of
vulnerable witnesses and am content with what he
said about training and guidance for the police, the
Crown Office, solicitors and any others who may
be involved. I am particularly pleased that he has
undertaken to monitor how the legislation works in
practice and I hope that monitoring will start at an
early stage after the bill has been enacted so that
we can quickly find out whether there are
problems that must be addressed.
Amendment 28, by agreement, withdrawn.
Amendment 29 not moved.
The Convener: Amendment 55, in the name of
Patrick Harvie, is grouped with amendments 56,
83 and 84.
Patrick Harvie (Glasgow) (Green): Much in the
bill is intended to enable child witnesses to give
their best evidence, which is in keeping with the
need for a fair trial for the accused and for a
positive experience for the child witness. I have
lodged amendments that would protect the right of
the accused to a fair trial and ensure certainty and
consistency for children who give evidence in civil
and criminal courts.
My amendments seek to simplify what could
become a lengthy and complicated process to
determine the special measures to which a child is
entitled. The guiding principle is that children
should have an enforceable right to a special
measure that will enable them to give their best
evidence.
Amendments 55 and 56, on criminal
proceedings, and amendments 83 and 84, on civil
proceedings, are intended to give child witnesses
the right to give evidence on commission. Justice
for Children suggested the amendments to me
and I was persuaded by its arguments for focusing
on evidence on commission as the best way of
taking children’s evidence.
Children and young people who have shared
their experiences of court supplied many
comments that were used in the debate in the
chamber. I will briefly quote one of them:
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“there were screens up as well but you could still hear
him being there, and laughing and going ‘Yeah, right’ and
all that stuff. That’s just agony. That’s mental torture.”

That came from a 14-year-old girl who had been
sexually abused by a family member. Of course,
other family members are often witnesses in such
cases.
The principle behind the amendments is that all
children under 16 should have the right to have
their evidence taken on commission away from
court, possibly by video link, so that they can give
their best evidence without having to come into
contact with other witnesses who might intimidate
them. Such a right would be varied only if that was
in the child’s best interests, for example, if the
child specifically wanted to have their day in court.
The inclusion of an automatic default entitlement
to have evidence taken on commission would
simplify the bill, as other special measures would
be brought in only when there was to be a court
appearance. During the debate at stage 1, the
Executive acknowledged that there was a need to
simplify the child witness notice procedure. To
make automatic the right to have evidence taken
on commission would be an effective way of
meeting the bill’s objectives, by facilitating the
participation of children and young people and
acknowledging their requirements. The Justice for
Children group and I believe that there are no
circumstances in which children should be
required to give evidence in an adult court on the
same terms as adults, and the purpose of the
amendments is to ensure that that does not
happen. I hope that the committee will agree to the
amendments.
I move amendment 55.
14:45
Hugh Henry: Members of the committee
reflected on this issue, both in evidence-taking
sessions and during the debate at stage 1. Some
organisations would like it to be the case that no
child witness should ever have to attend court and
that all children should have their evidence taken
on commission. I understand perfectly the
sentiments behind that, but I am not sure that it is
necessary to take Patrick Harvie’s approach.
I accept that children under 12 are especially
vulnerable in cases involving crimes of a sexual or
violent nature; that is why we must give those
children extra help. However, in the case of the
young girl that Patrick Harvie described, special
measures could be exercised, so I am not sure
that additional statutory protection would change
the situation for witnesses in that kind of case.
There is a huge difference between that type of
witness, who would be protected under the bill,
and the type of witness who would not necessarily
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need that protection, but who would receive it if
amendment 55 were agreed to. For example, the
provisions that Patrick Harvie proposes would
apply to a 15-year-old who witnessed an act of
petty vandalism and was called to give evidence in
court. I am not sure that that is necessary.
The taking of evidence on commission would
mark a significant departure from the way in which
court business is done and we believe that we are
already addressing the concerns that have been
widely articulated. The bill provides that a party
who calls a child witness must apply for the
special measure that is “most appropriate” for the
child, taking into account the child’s views and
best interests, so evidence could be taken on
commission for any child if that was appropriate. It
is better to have such a facility than a blanket rule
that
would
catch
some
young
people
inappropriately. I hope that Patrick Harvie will be
reassured that the bill gives sufficient protection to
young people and I ask him to withdraw
amendment 55.
Patrick Harvie: I press amendment 55.
The Convener: The question is, that
amendment 55 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Sturgeon, Nicola (Glasgow) (SNP)
Smith, Mrs Margaret (Edinburgh West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)

The Convener: The result of the division is: For
0, Against 6, Abstentions 0.
Amendment 55 disagreed to.
Amendments 56 and 30 not moved.
The Convener: Amendment 57, in the name of
Patrick Harvie, is grouped with amendments 58,
85 and 86.
Patrick Harvie: This group of amendments was
also suggested by the Justice for Children group in
an attempt to modify the way in which children’s
rights to special measures are administered.
Under amendments 58 and 85, the “feelings and
informed views” of child witnesses would be taken
into account when their right to special measures
is considered, in criminal and civil proceedings
respectively. The amendments would mean that a
child witness notice would have to contain a
summary of the feelings and informed views that
the child witness had expressed. Amendments 57
and 86 would require there to be an explanation of
why any special measures that are proposed are
thought to be in the child’s best interests, which
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would simply reinforce the idea that the decision
whether to allow special measures should be
made on the basis of the child’s best interests.
Because of a drafting error, amendments 58 and
85 include consideration of the views expressed
by the child’s parents. I ask the committee to
endorse the principle of the amendments—I would
bring them back with the drafting error corrected.
I move amendment 57.
The Convener: We have to deal with the
amendments as drafted, for the purposes of these
proceedings. We will deal with them when we
come to them and you can decide whether to
move them at that point.
Hugh Henry: The child’s interests are a central
consideration and must be foremost in the mind of
parties who call child witnesses. I am not sure that
Patrick Harvie’s proposals would enhance the
system in working for the child’s best interests. It is
important that child witness notices state clearly
the child’s views and that the notices contain
enough information to allow the court to grant the
most appropriate special measures. However, we
do not think that it is necessary to have the
proposed requirement in the bill.
Amendment 58 would require notices to contain
the parents’ views, but that is already provided for
under proposed new section 271A(3)(a). In
addition, proposed new section 271E(2)(b) makes
it clear that the views of a parent should not be
included where the parent is also the accused, but
amendment 58 does not contain that safeguard
and it would be unfortunate if it were not there.
Similarly, amendment 85, which relates to civil
proceedings, is unnecessary because, by virtue of
section 11(2), the views of the child have to be
taken into account. The intention is that much of
the procedure relating to orders and notices in civil
proceedings will be regulated by rules made by act
of sederunt; otherwise, the bill would have been
overloaded with procedural detail. We are
confident that the rules will be drafted so as to
follow through the policy of the bill, so that child
witness notices for civil proceedings will have to
contain the child’s views, as is the case for
criminal proceedings.
Amendments 58 and 85 refer to the child’s
feelings, but it is not clear how the court or a party
is supposed to relay those feelings. I am not sure
how that would be done. Given that the feelings
will be expressed and contained in the statement
of the child’s views, I am not sure that the
references are necessary.
I hope that Patrick Harvie will withdraw
amendment 57 and not move the other
amendments in the group because much of what
he seeks to do has already been achieved.
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Amendment 57, by agreement, withdrawn.
The Convener: The next group of amendments
is a large one. Amendment 31, in the name of
Karen Whitefield, is grouped with amendments 59,
32 to 35, 60, 36, 61, 37, 38, 67, 68, 5, 69 to 71,
42, 43, 49 and 50. I point out that, if amendment
59 is agreed to, amendment 32 will be preempted.
Karen Whitefield (Airdrie and Shotts) (Lab):
Although my amendments 31 to 36, 38, 43, 49 and
50 are numerous, their intention is simple: they
have been designed to introduce into criminal and
civil proceedings a simplified child witness notice
procedure and the concept of standard special
measures—namely, the use of screens and
closed-circuit television links in conjunction with a
supporter for the child witness. If those special
measures were applied for, the court would have
no discretion to refuse them, which would offer the
child witness some stability.
It has been recognised that children are
especially vulnerable in the court setting and the
amendments seek to shift the present presumption
that children will give evidence by conventional
means to a state of certainty that they need not.
They would strengthen the bill’s provisions by
recognising the court’s discretion on the use of
CCTV and screens and, from an early stage in
proceedings, would provide the child and his or
her guardians with the certainty that the child will
not have to give evidence in front of the accused.
Victim information and advice officers and
procurators fiscal would be able to assure young
witnesses of the protection that the measures
would offer them at an early stage rather than
allowing them to worry about the prospect of going
to court and having to confront the accused. The
prosecutor would also advise the court of the
means by which a child will give evidence in the
child witness notice, which would allow the court to
be prepared.
Amendments 31 to 36, 38, 43, 49 and 50 would
make a significant difference to children giving the
best possible evidence in court.
I move amendment 31 and hope that my other
amendments will be supported.
Nicola Sturgeon: I will take a wee bit of time to
speak to amendments 59 to 61 and 67 to 71,
which are in my name. They relate specifically to
criminal proceedings, in which it is important to
balance the rights of witnesses with the rights of
the accused, and arise from concerns that a
number of witnesses expressed to the committee
at stage 1 and which are reflected in the
committee’s stage 1 report. Under the bill as
introduced, the court will order a hearing to
determine whether special measures should be
used in a particular case only if it is not satisfied
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that an order should be made on the basis of the
child witness notice or the vulnerable witness
application. In making its determination, the court
will no doubt seek to balance the interests of the
witness with those of the accused, but at that initial
stage, when considering the notice or application,
the court will be in possession of only limited
information from one of the parties to the
proceedings.
It is worth while to point out that that represents
a departure from current procedure. Under the Act
of Adjournal (Criminal Procedure Rules) 1996—a
document with which, no doubt, everybody is
familiar—the court will not determine an
application for use of a television link without first
hearing the parties, and I would be interested to
hear why the decision has been taken to depart
from that procedure in the bill. If the court is to be
in possession of all relevant information when it
assesses whether to make an order for special
measures, it is important that the parties to the
case should have an opportunity to make written
or oral representations to the court to ensure that
a balanced approach is taken.
Amendments 59, 60 and 61 seek to achieve that
result in respect of child witnesses. Amendment
59 would provide that, when a child witness notice
has been lodged, the court shall appoint a hearing
at which the court can determine whether special
measures will be used. That hearing would
provide an opportunity for all parties to address
the court in that regard.
Amendment 60 would ensure that hearings
would proceed only when there is an issue that
requires to be resolved. I understand the
reluctance to build delays into the system if there
are no issues to be resolved. If the party other
than the one that lodges the notice has no
objections, the court would have the power to
dispense with the hearing. Amendment 61 is
consequential.
I turn to amendments 67 to 71, which deal with
vulnerable witnesses who are not child witnesses.
Between them, the amendments would provide
two different options that could be adopted to deal
with the concerns that I have expressed.
Amendments 67 and 69 go together.
Amendment 67 would allow for the party other
than the party that lodges the vulnerable witness
application to lodge objections in writing when
such an application is made, thereby providing the
court with both sides of the case. If the decision of
the court was to agree to the application and to
make an order, it would then be open to the other
party to request a hearing, thereby ensuring that
both parties have the right to be heard.
Amendments 68, 70 and 71 would provide the
other option, which is similar to the approach that I
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outlined in relation to child witnesses, so I will not
rehearse that.
If, for whatever reason, the minister is not
persuaded that the amendments would provide a
solution to the concerns that I have outlined, I ask
him to take a fresh look at the area before stage 3,
because legitimate concerns have been raised
about the subject. Although there is a need to
balance speed in the process with the rights of all
parties, the area merits amendment of some
nature.
15:00
Maureen Macmillan: Amendments 37 and 42
also deal with primary hearings that decide
whether special measures would be put in place
for a vulnerable witness, and what kind of special
measures would be put in place for a child
witness.
When we took evidence in committee, concern
was expressed that the primary hearing could
become an ordeal for children or vulnerable
witnesses if they had to be present in open court
to hear their vulnerability discussed. Amendment
37 deals with child witnesses and amendment 42
deals with vulnerable adult witnesses. Both
amendments would allow the possibility for such
hearings to be held in chambers, either on
application by the party citing, or intending to cite,
the witness, or by a motion of the court.
Hugh Henry: Executive amendment 5 is
intended to ensure consistency between the
procedures for hearing vulnerable adult witness
applications and child witness notices. If a hearing
needs to be held to discuss a special measures
application, it might mean that the trial has to be
postponed; the bill currently enables that to
happen in child witness cases. Amendment 5 will
provide a similar provision for vulnerable adult
witness applications, which is entirely sensible.
I agree absolutely with Karen Whitefield’s
amendments on the need to simplify and
streamline the process for child witnesses.
Anything that can make such a contribution is to
be welcomed. I know that the committee took
evidence from various organisations that said that
automatic entitlement was not always truly
automatic. We think that it was, but I hope that
Karen Whitefield’s amendments 31 to 36, 38, 43,
49 and 50 will give additional reassurance without
compromising the policy that the special measures
that are applied for in a notice must always be in
the interests of what is best for the child.
I understand and accept that amendments 31 to
36, 38, 43, 49 and 50 also resolve an unintended
ambiguity in the bill, so that it is clear that a party
calling a child witness, having regard to the best
interests of the child, can ask the court to order
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that the child give evidence with the benefit of
special measures, even if that child does not wish
the benefit of special measures. I agree that the
bill at present might suggest that the child has the
final word on the issue.
I acknowledge the additional protection that
Karen Whitefield’s amendments 31 to 36, 38, 43,
49 and 50 would give children. Of course, the
court will still have the power to review special
measures if, for whatever reason, the special
measures that are agreed to turn out not to be the
most appropriate for the child witness. On the
basis that the amendments further support child
witnesses without compromising the court’s overall
power to act as a safeguard, I am happy to
support them.
However, I cannot support Nicola Sturgeon’s
amendments 59 to 61 and 67 to 71. She asked
whether we would be prepared to review the
situation ahead of stage 3: we will reflect on her
comments and on others that have been made,
but it is fair to say that we have not heard anything
so far that persuades us to change our minds.
However, that is not to say that we will not reexamine the issue prior to stage 3.
We intend to ensure that the right of an accused
person to a fair trial is not compromised, but we
also want to ensure that the interests of justice are
not compromised. We believe that what we
propose will achieve that. The use of the special
measures that we propose does not prevent the
other party from adequately questioning and
testing the evidence of the vulnerable witness. We
believe that the measures will help that to happen
properly and fairly, instead of witnesses—as is so
often the case at the moment—being distressed
and unable to communicate adequately or
effectively in open court because of their distress.
We have real concerns about an automatic right
to object, not only because it is unnecessary, but
because it could create delays in proceedings’
commencing, and because it could cause great
uncertainty for witnesses. I am sure that it is not
inconceivable to committee members that there
might be people who would seek to cause delay
by exploiting the procedural opportunity that would
be provided by an automatic right to object. That
could add another layer of bureaucracy, with
parties’ having to intimate to the court whether
they object to the use of special measures. It could
also have an adverse impact on court
programming, with hearings’ being assigned then
having to be dispensed with at the last minute.
The bill intends to support development of a
culture—we emphasise the need to change the
culture within the justice system in order to enable
children and other vulnerable witnesses to
participate fully. We want to get away from a
culture and a system in which every opportunity is
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taken by some parties to exploit procedural
technicalities and to raise objections to
arrangements. They do so simply to further their
own
interests,
although
sometimes
the
arrangements are designed to bring the best
evidence to court.
In our view, allowing routine objections would be
a backward step, which we do not wish to
consider. Do we really want objections to special
measures to become commonplace, with all the
delays that that could bring? I hope that the bill will
send out to all those who are involved in the
justice system an important signal that vulnerable
witnesses have a place in that system, and that
they should be able to give their best evidence
without their being subjected to endless and
sometimes mindless objections for no real
reasons.
I fully understand Nicola Sturgeon’s commitment
to requiring that trials be fair and that the rights of
accused persons be protected, but I worry that
what she proposes could lead to unending and
unnecessary delays. Although I have concerns, I
will reflect on what she said, although I have to be
honest and say that we have not so far heard
anything that has persuaded us.
I am happy to support Maureen Macmillan’s
amendments—I share her concerns about
protecting the privacy of vulnerable witnesses. We
want to ensure that sensitive information about
them on which the court might need to make a
decision is not unnecessarily made public. I can
imagine the anguish and fear that it might cause
someone to think that such information was going
to be made public. There will be occasions when it
would not be appropriate for sensitive background
information that accompanies a child witness
notice or a vulnerable witness application to be
discussed in open court. I accept therefore that the
court should have the power to hold hearings in
private in such cases; Maureen Macmillan’s
amendments 37 and 42 make a useful contribution
to the debate.
Nicola Sturgeon: The minister and I obviously
have very different views of the issue. He has not
been persuaded by my comments; equally, I have
not, I am afraid, been persuaded by his. I
understand the balance that the minister and the
bill are trying to strike between the rights of
accused persons and witnesses’ rights. I also
understand the concerns about building potential
delays into the system.
My most profound concern is one that the
committee also expressed at stage 1 of the bill. At
the initial stage of an application or a notice, there
is no opportunity for the other party to express
opinions about whether the right to a fair trial has
been prejudiced. That will always be for a court to
determine, but due process of law requires that
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both parties at that stage should be able to make
their opinions known in some way.

ABSTENTIONS

I am not sure that it is ever good to argue that
rights should be removed from all because of the
fear that some people might exploit those rights.
Although I understand the concerns about delay,
and I do not want to build in unnecessary delay in
court cases, not providing any right for the other
party to be heard makes proceedings vulnerable
to challenges under the European convention on
human rights, even if we cannot know whether
such a challenge would be upheld, which would
also build in delays.

The Convener: The result of the division is: For
1, Against 4, Abstentions 1.

For all those reasons, I believe that the issue
requires to be reconsidered. With a bit of effort, I
am sure that a reasonable compromise could be
struck.
The Convener: Thank you for that. Karen
Whitefield will wind up and say whether she wants
to press amendment 31.
Karen Whitefield: I am grateful to the Executive
for its support for my amendments. The inclusion
of the amendments in the bill will ensure that
established special measures are truly automatic
for children. The amendments address some of
the widely-expressed concerns of defence agents
that the use of special measures in a court would
give a jury the impression that the witness needs
to be protected from the accused. By ensuring that
all children automatically use special measures—
unless they choose not to—the provision will end
that problem and address concerns that have
been voiced over several years by defence
agents.
Most important, the amendments will ensure that
the use of special measures in child witness cases
is normal, and they will contribute to the cultural
and attitudinal change in our courts that the bill
seeks to achieve.
Amendment 31 agreed to.
Amendment 58 not moved.
Amendment 59 moved—[Nicola Sturgeon].
15:15
The Convener: The question is, that
amendment 59 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Sturgeon, Nicola (Glasgow) (SNP)

AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Smith, Margaret (Edinburgh West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)

Goldie, Miss Annabel (West of Scotland) (Con)

Amendment 59 disagreed to.
Amendments 32 to 35
Whitefield]—and agreed to.

moved—[Karen

Amendment 60 not moved.
Amendment 36 moved—[Karen Whitefield]—
and agreed to.
Amendment 61 not moved.
The Convener: Amendment 62, in the name of
Patrick Harvie, is grouped with amendments 63,
64 and 87.
Patrick Harvie: The amendments are intended
to ensure that provision of special measures is
guaranteed by removing courts’ ability to deny
child witnesses special measures, unless the child
wishes it. The policy memorandum that
accompanies the bill states:
“This Bill will give children (aged under 16) an automatic
entitlement to use special measures when they give
evidence. This means that children will now have a right to
use a special measure although they can express a wish to
waive their entitlement. The main benefit of automatic
entitlement is that it enables the witness to know what to
expect from the trial experience at an early stage.”

However, the bill fails to deliver that objective by
allowing courts to make orders that child
witnesses are to give evidence without the benefit
of special measures. It would be in the court’s
power, not in the witness’s power, to decide
whether and when special measures are allowed
or disallowed. Surely that cannot be the bill’s
intention. I ask the committee to consider the
amendments.
I move amendment 62.
Hugh Henry: I realise that some children’s
organisations have expressed concerns about that
provision on the ground that it would allow the
court, by the back door, to deny a child’s right to
use special measures. We do not agree that the
amendment to the Criminal Procedure (Scotland)
Act 1995 does that. The test is a high test, and the
risk would have to be significantly higher than the
risk of prejudice to the witness for a court not to
allow the use of a special measure. The provision
is likely to be applied only in special
circumstances.
Courts always have a duty to protect the
interests of justice and the fairness of trials or
proof. That means that if a court is genuinely
concerned that the use or continued use of special
measures in a case could prejudice the trial, it will
always be able to withdraw those special
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measures. It is to some extent a matter of balance,
as Nicola Sturgeon said early on.

Amendment 37 moved—[Maureen Macmillan]—
and agreed to.

We consider it to be unlikely that what Patrick
Harvie described would happen, because none of
the special measures would prevent a party from
adequately questioning a child. However, the
provision would give extra protection to child
witnesses if such a rare case were to occur. If the
court were to consider denying special measures
to a child witness for fear of prejudicing the trial, at
least it would be directed to consider the interests
of the child witness, too. The balance does not fall
simply in one direction. I argue that if we were to
remove that provision, contrary to what Patrick
Harvie intends to achieve, we would remove that
extra protection.

Amendment 38 moved—[Karen Whitefield]—
and agreed to.

We are not saying that the test would be used
very often; we acknowledge that that is not the
case. The provision will merely allow for the
possibility that there may be circumstances in
which the use of a special measure could affect
the fairness of a trial. If that is ever the case, the
provision will mean at least that the court cannot
easily refuse special measures to a child witness.
What we are doing is sensible. We are trying to
protect both the right to a fair trial and the special
measures for child witnesses. The provision does
not move away from the special protection
measures for child witnesses. I think that the bill
achieves a proper balance but I worry that Patrick
Harvie’s
amendment
might
unintentionally
undermine that.
Patrick Harvie: I want to press amendment 62. I
reply to the minister simply by reminding members
that, during the stage 1 debate, we heard many
references to questionable decisions that had
been made in individual cases involving vulnerable
witnesses. Leaving it in the power of the courts to
deny special measures will not serve the interests
either of justice or of child witnesses.
The Convener: The question is, that
amendment 62 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Smith, Margaret (Edinburgh West) (LD)
Sturgeon, Nicola (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)

The Convener: The result of the division is: For
0, Against 6, Abstentions 0.
Amendment 62 disagreed to.
Amendments 63 and 64 not moved.
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The Convener: Amendment 65, in the name of
Nicola Sturgeon, is grouped with amendments 66
and 88.
Nicola Sturgeon: Amendments 65, 66 and 88
are very simple and deal with the option of selfreferral of vulnerable witnesses. The effect of the
amendments would be that witnesses would be
entitled—as will be the parties who cite
witnesses—to
lodge
vulnerable
witness
applications. Among other things, that change
would take into account circumstances—albeit
rare—in which a witness and the party citing the
witness do not agree about the vulnerability of the
witness. The inclusion of such a provision
attracted many positive comments at stage 1;
many people who gave evidence to the committee
said that a provision on self-referral would be
important.
I move amendment 65.
The Convener: As no other members wish to
speak, I call the minister.
Hugh Henry: I appreciate fully the intention
behind Nicola Sturgeon’s amendments 65, 66 and
88. The amendments are well-intended and reflect
widespread concern that witnesses are sometimes
not fully supported and protected. However, I
emphasise again that it is the responsibility of
parties calling witnesses to identify vulnerable
witnesses, to take their views into account and to
make the appropriate applications to the courts.
We believe that there are sufficient safeguards in
the bill to ensure as far as possible that vulnerable
witnesses are identified. For example, the bill
imposes a duty on the court to consider at a
hearing whether there are any vulnerable
witnesses in a case. There is also provision in the
bill to enable the courts to review the
arrangements for taking vulnerable witnesses’
evidence.
I am concerned that self-referrals could seriously
undermine the duties that are being placed on the
parties and the courts. Self-referrals could have
the unfortunate result that parties in the
proceedings do not take seriously their own duties,
which could result in vulnerable witnesses going
undetected in the system. More worryingly, a
system of self-referral could also be open to
abuse: it would not only be people who were
genuinely in need of help who could submit
applications. The Crown and others have
sometimes to deal with reluctant and deliberately
obstructive witnesses. Such witnesses could use
the power to self-refer as a way of creating delays
in the case—delays that could have a negative
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impact on the genuinely vulnerable witnesses
whom we are trying to help. Even witnesses who
were not maliciously intent on delaying and
upsetting proceedings could inadvertently end up
causing that.
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AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Smith, Margaret (Edinburgh West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)

The provisions in the bill are about helping those
who are most in need—genuinely vulnerable
people who would be seriously hindered in giving
their best evidence without that help. We need to
stay focused on that aim.

The Convener: The result of the division is: For
1, Against 5, Abstentions 0.

At stage 1, the committee asked the Executive
to do all that is in its power to minimise delays. We
will indeed do all that we can to ensure that the
justice system runs smoothly and efficiently and I
argue that self-referrals go against that intention.
We accept the need for added safeguards and we
understand the importance of ensuring that
vulnerable witnesses be identified. That will be a
key priority of the implementation group. I believe
that if all agencies work together, and if people
communicate adequately and properly, that will be
the best way forward.

15:30
Amendments 39, 66, 40, 41, 67 and 68 not
moved.

I worry that what Nicola Sturgeon proposes
would increase bureaucracy and delays. It could
raise expectations unnecessarily, which would
lead to applications that have little or no chance of
being granted, and it could clog up the courts with
vulnerable witness application hearings that have
little or no merit. I think that it would undermine
much of what we are trying to do in the bill to help
vulnerable witnesses.
Nicola Sturgeon: I hear what the minister says,
but I think that amendments 65, 66 and 88 would
provide an important safeguard. Rather than
cause delays and clog up the system, they would,
I hope, prevent any vulnerable witness from falling
through the net.
There will be occasions when there are
disagreements between the witness and the party
who has cited them about the witness’s
vulnerability. It will not always be the case—
although it will be sometimes—that the person
who is wrong will be the witness. In some cases,
the party who has cited the witness will have got
things wrong. The amendments would provide a
safeguard. Ultimately, it is the function of the court
to determine whether applications are malicious—
to use the minister’s word—or ill-founded.
With those comments, I press amendment 65.
The Convener: The question is, that
amendment 65 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Sturgeon, Nicola (Glasgow) (SNP)

Amendment 65 disagreed to.

Amendment
agreed to.

5

moved—[Hugh

Henry]—and

Amendments 69 to 71 not moved.
Amendment 42 moved—[Maureen Macmillan]—
and agreed to.
The Convener: Amendment 72, in the name of
Patrick Harvie, is grouped with amendments 73,
89 and 90.
Patrick Harvie: This group of amendments is
intended to provide certainty about the provision of
special measures for child witnesses once they
have been decided for a trial. If agreed to, the
amendments would mean that courts cannot
remove special measures that have previously
been granted, thus removing the possibility of
trauma and uncertainty for the child concerned.
I move amendment 72.
Hugh Henry: We cannot always predict how the
courts will apply the law, but we believe that the
bill makes it clear that the best interests of the
child are fundamental and should be a central
consideration in any decisions that are made
about which special measures should be provided
for a child.
We do not see any basis for the fear that after
special measures have been granted, the court is
likely to change its mind about the order that it
made and arbitrarily revoke those special
measures. I put it on the record that there would
have to be an exceptionally cogent reason for
such a revocation to happen. I re-emphasise that
no decision would be taken except with full regard
paid to the best interests of the child witness.
It is important to retain flexibility, as
circumstances can change. Children develop, and
they might change their minds about what would
help them most when they give evidence. The
views of child witnesses should be listened to, at
the very least, and should form part of any
consideration of special measures. That is not just
my view, but is enshrined in the United Nations
Convention on the Rights of the Child, which
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states that children should have the right to
express their views and have them taken into
account in all matters that affect them. We take
that seriously. Amendments 72 and 73 could
interfere with that right, which is at the heart of the
bill, so I oppose them and I hope that Patrick
Harvie will withdraw amendment 72 and not move
the remaining amendments in the group.
Patrick Harvie: I appreciate the minister’s
strong words on the situation that I described, but I
do not believe that the amendments I propose are
in conflict with the UN Convention on the Rights of
the Child, which I certainly endorse, as I am sure
other members do. The granting of special
measures should be interpreted as a promise to a
child witness, and that promise should not be
broken. I press amendment 72.
The Convener: The question is, that
amendment 72 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
AGAINST
Baillie, Jackie (Dumbarton) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Smith, Margaret (Edinburgh West) (LD)
Sturgeon, Nicola (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)

The Convener: The result of the division is: For
0, Against 6, Abstentions 0.
Amendment 72 disagreed to.
Amendment 73 not moved.
Amendment 43 moved—[Karen Whitefield]—
and agreed to.
The Convener: We are making reasonably
good progress with our timetable so I suggest that
we adjourn for a five-minute comfort break.
15:37
Meeting suspended.
15:45
On resuming—
The Convener: Amendment 74, in the name of
Jackie Baillie, is grouped with amendments 75, 77,
91 and 93.
Jackie Baillie: I will be brief. The five
amendments in the group would introduce the
option of using intermediaries as a special
measure. The Deputy Minister for Justice and the
Minister for Justice are aware of the positive role
that intermediaries have played. They have been
used effectively in South African courts for about a
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decade. As members know, the South African
system is similar to ours, as it is adversarial.
The use of intermediaries would prevent children
from being subjected to hostile cross-examination.
Some questioning can be very stressful for
children. I acknowledge that that is a consequence
of our adversarial system and that all evidence
should be properly tested, but the use of an
intermediary would ensure that the substance of a
question was preserved while any inappropriate
language was removed, which would mean that
the child could better understand and respond.
I have outlined the nature of a special measure
that could be employed, but that is a matter for the
judge. My aim with the amendments is to expand
the categories that are available to include the use
of an intermediary.
I move amendment 74.
Hugh Henry: How long do I have to speak on
the amendments? I have a substantial speaking
note.
Jackie Baillie: Do not let him wind you up,
convener.
The Convener: It would not be the first time. We
would all be universally grateful if Hugh Henry took
the brevity of his colleague Jackie Baillie as a
model.
Hugh Henry: I understand what Jackie Baillie
said about the amendments. The Executive does
not oppose the use of intermediaries in principle.
However, more work needs to be done before we
can produce a firm proposal that suits the needs of
witnesses in Scotland. Intermediaries will be
piloted shortly in England and Wales. We are in
regular contact with the Home Office and we will
monitor progress on that pilot.
The bill contains a power to add special
measures by way of statutory instrument, so
intermediaries or other measures could be added
once further work has been undertaken on the
matter.
I am happy to put it on record that we do not rule
out the introduction of intermediaries as a special
measure in future, but we want to see what is
happening elsewhere. If we go down that route,
we will introduce the measure by affirmative
instrument, which would mean full parliamentary
scrutiny and the opportunity for debate. It is better
to wait and learn how others adopt the practice
before we rush in, so that we get it right. We
support the principle and the intention behind what
Jackie Baillie said. I hope that those assurances
will be sufficient to persuade her not to press
amendment 74.
Jackie Baillie: I am delighted to await the
outcome of the pilots in England and Wales. The

293

2 DECEMBER 2003

minister’s response was positive, so I will not
press amendment 74.
Amendment 74, by agreement, withdrawn.
Amendment 75 not moved.
The Convener: Amendment 76, in the name of
Karen Whitefield, is grouped with amendment 94.
Karen Whitefield: Both amendments in the
group were inspired by a conversation that I had
with representatives of Children 1st. Children’s
organisations believe that the measures contained
in the bill are very positive. However, there needs
to be monitoring of proposals to ensure that
special measures are used and that account is
taken of the experiences of children who have had
an opportunity to use the measures in court.
Amendment 76 would require the Executive to
review the operation of special measures and, in
so doing, to take into consideration the views of
young people and vulnerable witnesses on the
effect of the legislation, whether their experiences
have been positive and whether there is a need for
further review of the operation of special
measures.
Amendment 94 would require ministers to
prepare a report and to present it to Parliament
following the full implementation of the bill. Over a
number of years, special measures have been
available to courts, but they have not always been
used. Airdrie sheriff court in my constituency is
well equipped with CCTV cameras, but voluntary
organisations that operate in the constituency and
victims of domestic abuse say that they are often
not given access to that facility when they are
asked to give evidence. The intent of the
legislation is to ensure that vulnerable witnesses
are always able to give the best possible
evidence. That is why amendment 94 calls for a
report to be made on the effectiveness of the
legislation.
I seek the minister’s views on my proposals.
I move amendment 76.
Hugh Henry: I give a commitment to Karen
Whitefield and the committee to keep the
operation of the legislation under review. We are
as determined as anyone to ensure that the
legislation works, and works well. Karen
Whitefield’s amendments give me the opportunity
to put that commitment on record.
However, I argue that the amendments are
unnecessary. As members know, the Executive
recently announced the establishment of a victims
and witnesses unit in the Justice Department. The
new unit will plan the implementation of the bill. It
will also develop proposals to pilot the concept of
vulnerable witness officers, who will provide on-
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going support to agencies and help to ensure that
the needs of all vulnerable witnesses are met.
Part of that on-going work will be to keep under
review the effectiveness of special measures, so
that the aim of meeting witnesses’ needs is
achieved. The unit will seek the views of witnesses
as well as pursuing formal research into the
effectiveness of the measures. I am not convinced
that a new section is required to make that
happen. I hope that there are already sufficient
mechanisms under which the Parliament can hold
the Executive to account and scrutinise the
implementation of legislation.
I am happy to give Karen Whitefield the
assurance that she seeks. We are as concerned
as she is that the bill should have the desired
effect. We will monitor and evaluate the
implementation of the legislation, but I am not
persuaded that the proposed amendments are
necessarily the best way of doing that.
Karen Whitefield: I am grateful to the minister
for his comments. It is important that members of
the committee and organisations that are working
to protect the rights of children should receive
assurances that there will be full evaluation and
monitoring of the legislation once it is enacted. As
those assurances have been given, I seek
permission to withdraw my amendment.
Amendment 76, by agreement, withdrawn.
The Convener: Amendment 6, in the name of
Mike Pringle, is grouped with amendments 7, 8,
92, 21 and 22. If amendment 6 is agreed to, I
cannot call amendment 7, and if amendment 92 is
agreed to, I cannot call amendment 21, because
of pre-emptions. Mr Pringle is not with us, but
Margaret Smith is here as a committee substitute.
As she is appearing as a substitute for the first
time, I invite her to declare any relevant interests.
Margaret Smith (Edinburgh West) (LD): I am
not aware of any interests, convener.
The Convener: In that case, I ask you to move
amendment 6 and speak to the other amendments
in the group.
Margaret Smith: On Mike Pringle’s behalf, I am
happy to speak to amendment 6. It mirrors some
of the views that were expressed in the
committee’s stage 1 report. The bill introduced the
possibility of evidence being taken from a
vulnerable witness by a commissioner and
recorded by video link, to protect those deemed
vulnerable in giving evidence.
The Executive proposes to allow the accused to
be present in the room if the commissioner
agrees, although there are Executive amendments
before us that would change that rule so that the
court would have to agree, which would be a
welcome move. However, it is entirely possible
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that the accused and the victim could be in the
same small room—if anything, the presence of the
accused could be more unsettling than it would be
in a large courtroom.
The court can allow the accused to watch and
hear proceedings through a video link, and that
should be adequate to allow the accused a fair
trial. That view is supported by Rape Crisis
Scotland, which stated in its evidence that to allow
the accused to be in the same room
“defeats the entire purpose of the measure … the witness
is likely to be even more intimidated if they are required to
give evidence to the Commissioner in a room with the
accused sitting in closer proximity than they would be if in
the courtroom”.

That is echoed in the evidence taken at stage 1
from Scottish Women’s Aid, the Equality Network
and the Commission for Racial Equality in
Scotland and, as I said, it is the view that the
committee took in its stage 1 report.
Amendment 92, which is also in Mike Pringle’s
name, covers civil cases. If the amendments are
not agreed to, we would still welcome the fact that
Executive has listened to the committee’s concern
about the decision being taken by the court rather
than by the commissioner.
I move amendment 6.
Hugh Henry: We have listened to the views that
were expressed at stage 1 on who should make
the decision about whether an accused is allowed
to be present at a commission and how the
accused should see and hear the evidence being
taken if he or she is not present. I take on board
the concern that has been expressed that leaving
the decision to the commissioner could result in
inconsistency between the court and the
commissioner. I agree that it would be better for
the court to make the decision about whether the
accused should be present and, if not, the means
by which the accused may see and hear the
proceedings, so I hope that we have reflected
some of the concerns that were expressed by the
committee at stage 1. I argue that that approach
will ensure that the court retains control over the
major decisions in the case and will, therefore,
prevent any inconsistencies. The court will also be
aware of the reasons for the vulnerability of the
witness, which will ensure that the use of the
special measure is not undermined by the
accused’s presence. Amendments 7 and 8 apply
to criminal proceedings, and amendments 21 and
22 apply to civil proceedings.
Margaret Smith moved amendment 6, which is
in the name of Mike Pringle. I understand the
sentiment behind amendment 6 and amendment
92, which aim to prevent an accused or a party in
a civil case from ever being present when a
vulnerable witness is giving evidence on
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commission. However, we are worried that trying
to exclude exceptions does not necessarily make
good law. The bill sets out the general rule that the
accused parties should not be present at a
commission. To pick up on a point that Margaret
Smith made, the accused should not be in the
room; they would be in the room only by
exception. It is important to stress that there would
have to be good reasons for the accused to be
allowed in.
I understand members’ concern that there could
be problems, but amendment 6 goes a bit too far,
as it would mean that there would be no possibility
of there ever being an exception to the rule that an
accused should not be present. There could be
circumstances in which the presence of an
accused would not have a negative impact on the
witness. For example, the witness could be a
defence witness whose vulnerability has nothing at
all to do with his or her relationship to the accused.
He or she might even prefer the accused to be
there. Would it be right that, when a witness has
no objection to the accused being present, he or
she still could not attend?
16:00
As I said, amendment 92, on civil proceedings,
would also have the effect of excluding a party
from being present when evidence on commission
was being taken. Again, I can understand the
sentiment behind the amendment, but it could
have an unfortunate effect on civil proceedings.
For example, what would happen when a party
needs to call a vulnerable witness for his own case
when he is conducting the case himself? The
amendment would rule out the use of evidence on
commission in such a case, even where that is
best for the witness and the witness has no
difficulty with the party being there.
I understand what is driving Mike Pringle, but I
am not sure that his amendments would have the
required impact. They could lead to unforeseen
and unfortunate circumstances, and I hope that
Margaret Smith will withdraw amendment 6.
Margaret Smith: Although I think that there is a
lot to be said for the principle behind Mike
Pringle’s amendments, in the light of the minister’s
comments on their unforeseen consequences, I
shall seek leave to withdraw amendment 6 today
and leave Mr Pringle to fight again another day if
he decides to do so.
Amendment 6, by agreement, withdrawn.
Amendments 7 and 8 moved—[Hugh Henry]—
and agreed to.
The Convener: Amendment 9, in the name of
the minister, is grouped with amendment 23.

297

2 DECEMBER 2003

Hugh Henry: Proposed new section 271L of the
1995 act, on criminal proceedings, and section 17
of the bill, on civil proceedings, provide that
supporters are to be a statutory measure. The only
statutory exception on who may act as a supporter
is that it should not be a witness in the
proceedings. We recognise that that exception
was the subject of criticism at stage 1 on the basis
that it could exclude the most obvious candidate in
some cases—for example, the mother of a young
child abuse victim.
In its stage 1 report, the Justice 2 Committee
was of the view that a witness who has given
evidence should be able to act as a supporter. We
have given some thought to the matter and have
been persuaded by the committee’s arguments
that a general rule excluding a witness from acting
as a supporter is not appropriate. We are obliged
to members of the committee and others for
raising the matter. Accordingly, amendments 9
and 23 will allow a person who is nominated by
the vulnerable witness and who is to give evidence
at the trial to act as a supporter once he or she
has given evidence.
I move amendment 9.
Maureen Macmillan: Rape Crisis Scotland has
said that there is talk that a supporter could not
give support at all before the trial and that, if they
gave support to a potential witness before the trial,
that could in some way disqualify them. I do not
think that that concern has any basis in fact, but I
wonder whether the minister could clear up that
misconception about the use of a supporter.
Hugh Henry: I am not aware of that concern
and I do not know where it has come from.
Sometimes, stories and rumours start and have
legs. If Maureen Macmillan wishes to write to me
with further details about those concerns, I shall
check what the situation is, but I have no
knowledge or information on the specific point that
she has raised.
Maureen Macmillan: Thank you very much,
minister. That is helpful.
The Convener: I thank Maureen Macmillan for
that contribution. Minister, I ask you to wind up.
You might want to allude to the phrasing of
amendment 9, which could be considered again at
stage 3. The amendment states that
“that person may not act as the supporter at any time
before”

the trial, but it does not specifically define what
that means. That seems to be what is causing the
doubt in Maureen Macmillan’s mind. However, I
am perfectly happy that you should wind up so
that we can take a decision on the amendment.
Hugh Henry: Thank you, convener. We will
certainly consider the wording, because we would
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be concerned if it precluded an important
suggestion about the role of supporters. It would
be unfortunate, to say the least, if supporters were
prevented from acting in the way that members
intended. I do not know whether that would be the
case, but we will consider the matter carefully.
The Convener: That is helpful.
Amendment 9 agreed to.
Amendment 77 not moved.
Section 1, as amended, agreed to.
Section 2—Consideration before the trial of
matters relating to vulnerable witnesses
The Convener: Amendment 10, in the name of
the minister, is grouped with amendment 11.
Hugh Henry: Amendment 10 is purely technical
and clarifies where words in the bill should be
inserted into the 1995 act.
Amendment 11 will close a loophole in relation
to appeals. The bill makes no provision for
appeals against decisions of the court relating to
vulnerable witnesses. We consider that an
appeals process is unnecessary and we are
concerned that it could be exploited to introduce
delays and increase uncertainty for vulnerable
witnesses. However, we have identified a potential
loophole whereby it might be possible under
current legislation to appeal a decision on special
measures if the decision has been made by the
court at a preliminary diet in the High Court or first
diet in the sheriff court. Amendment 11 will close
that potential loophole and ensure that no appeal
can be taken against the decision made by the
court at a hearing on the use of a special
measure.
I move amendment 10.
Amendment 10 agreed to.
Amendment 11 moved—[Hugh Henry]—and
agreed to.
Section 2, as amended, agreed to.
Sections 3, 4 and 5 agreed to.
Section 6—Power to prohibit personal conduct
of defence in cases involving vulnerable
witnesses
The Convener: Amendment 78, in the name of
Karen Whitefield, is grouped with amendments 79
and 80.
Karen Whitefield: All three amendments relate
to the personal conduct of defence. Amendment
78 is the substantial amendment and amendments
79 are 80 are consequential.
Amendment 78 seeks to introduce a rule
prohibiting the accused from conducting his or her
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defence in person in violent crime cases that
involve child witnesses under the age of 12. The
accused must by law be present in such cases.
Amendment 78 is linked to the rule that a child
witness who is under 12 should give evidence
from outwith the court. It also places a duty on the
Crown to serve a notice on the accused at the
same time as it submits a child witness notice in
cases to which proposed new section 271E of the
1995 act applies.
A child under 12 who is to give evidence in a
case involving violence would be considered
vulnerable. It is important to offer such children
increased security and comfort. Knowing for
definite that the accused would not be allowed to
cross-examine them would reassure such
witnesses when facing the fear of going to court.
I hope that the Executive will support
amendment 78. The ban would further strengthen
the protection that the bill gives to the most
vulnerable child witnesses. Children in such cases
are already considered especially vulnerable, as
the bill creates a presumption that they will give
evidence from outwith the court. Amendments 78
to 80 would make a positive contribution to the bill
and I hope that the Executive will consider
supporting them.
I move amendment 78.
Nicola Sturgeon: I disagree with amendment
78. The bill rightly gives the court discretion to
prohibit the personal conduct of defence in some
cases. A blanket prohibition would tip the balance
too far in the wrong direction. Practical problems
are involved in stipulating in a bill that the accused
must be legally represented. An accused person
may refuse to instruct a solicitor. In those
circumstances, a lawyer would not act for the
accused person. The situation raises problems in
practice and in principle.
The precedent has been set in some sex
offence cases—that is water under the bridge. I
supported the motivation behind that, but I was not
convinced that a blanket prohibition in such cases
was right. I am certainly not persuaded that we
should extend the blanket ban. The bill adequately
covers the matter by giving the court discretion.
Hugh Henry: I understand the direction from
which Nicola Sturgeon is coming, but we must
acknowledge some of the difficulties that occur
when someone attempts to conduct his or her own
defence. Karen Whitefield has identified an
important issue. Even if special measures are
used, a young child witness might be distressed if
they could see or identify the accused conducting
his or her defence.
As Nicola Sturgeon said, the bill provides for a
discretionary ban, but I accept Karen Whitefield’s
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argument that the further protection that an
automatic ban would provide would be an
additional reassurance in serious cases for young
child witnesses and for their parents or guardians.
Nicola Sturgeon is right to suggest that any
extension of the automatic ban needs to be
considered carefully. However, as the provision
proposed by Karen Whitefield’s amendment 78 is
limited to special cases, we believe that the
response is proportionate to a potentially
damaging situation.
I accept that Karen Whitefield faced a difficulty.
She raised the issue at stage 1, but she did not
have a great deal of time to consider what would
be fairly complicated amendments. I am happy to
accept her amendments and I give the
commitment that, if any further amendments are
necessary to tidy up the bill, we will lodge them at
stage 3.
Karen Whitefield: Before I lodged amendments
78 to 80, I thought long and hard about their
consequences. It has been established in the
justice system that people should not be allowed
to conduct their own defence in crimes of a sexual
nature. I do not think that extending the measure
to cover children under the age of 12 who are
witnesses in cases of violent crime would
undermine the justice system. We seek to improve
the justice system and I believe that my
amendments would allow a balanced and
proportionate extension to the existing rights of
child witnesses. The amendments would allow
children to participate in the justice system in a
way that recognises the unique and special
vulnerability of people who are so young.
16:15
The Convener: The question is, that
amendment 78 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
FOR
Baillie, Jackie (Dumbarton) (Lab)
Goldie, Miss Annabel (West of Scotland) (Con)
Macmillan, Maureen (Highlands and Islands) (Lab)
Smith, Margaret (Edinburgh West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)

AGAINST
Sturgeon, Nicola (Glasgow) (SNP)

The Convener: The result of the division is: For
5, Against 1, Abstentions 0.
Amendment 78 agreed to.
Amendments 79 and
Whitefield]—and agreed to.

80

moved—[Karen

Section 6, as amended, agreed to.
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Section 7—Interpretation of this Part

The Convener: Amendment 12, in the name of
the minister, is grouped with amendments 17 to
20.
Hugh Henry: Amendment 20 inserts a new
section after section 11. The new section clarifies
that a party to civil proceedings can apply for the
use of special measures should they wish to give
evidence in the case. The current wording in the
bill does not make it entirely clear that a party to
proceedings, if considered vulnerable, should be
eligible to use special measures. That has always
been the intention and amendment 20 now puts
the matter beyond doubt.
Amendment 18 is consequential to amendment
20. Amendment 19 is a drafting amendment to
ensure
consistency
between
comparable
provisions in the criminal and civil proceedings
parts of the bill. Similarly, amendments 12 and 17
are drafting amendments to make the wording in
the bill consistent between civil and criminal
proceedings.

Amendment 87 not moved.
Amendments 18 and 19 moved—[Hugh Henry]
and agreed to.
Amendment 88 not moved.
Section 8, as amended, agreed to.
Section 9—Review of arrangements for
vulnerable witnesses
Amendments 89 and 90 not moved.
Section 9 agreed to.
Sections 10 and 11 agreed to.
After section 11
Amendment 20 moved—[Hugh Henry]—and
agreed to.
Section 12 agreed to.
Section 13—The special measures
Amendment 91 not moved.
Section 13 agreed to.

I move amendment 12.
Amendment 12 agreed to.
Amendments 44 and 45 not moved.
Amendments 81 and 82 moved—[Maureen
Macmillan]—and agreed to.
Amendments 13 and
Henry]—and agreed to.
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14

moved—[Hugh

Section 14—Taking of evidence by a
commissioner
Amendment 92 not moved.
Amendments 21 and
Henry]—and agreed to.

22

moved—[Hugh

Section 14, as amended, agreed to.

The Convener: Amendment 15, in the name of
the minister, has already been debated.
Hugh Henry: I will not move the amendment.
We will re-examine it in the light of comments that
have been made.

Sections 15 and 16 agreed to.
Section 17—Supporters
Amendment 23 moved—[Hugh Henry]—and
agreed to.
Section 17, as amended, agreed to.

Amendment 15 not moved.
Amendment 46 not moved.

After section 17

Amendment 16 moved—[Hugh Henry]—and
agreed to.

Amendment 93 not moved.
Sections 18 and 19 agreed to.

Amendment 47 not moved.
Section 7, as amended, agreed to.

After section 19
Amendment 94 not moved.

After section 7

Section 20 agreed to.
Long title agreed to.

Amendment 48 not moved.
Section 8—Orders authorising the use of
special measures for vulnerable witnesses
Amendment 83 not moved.
Amendment 17 moved—[Hugh Henry]—and
agreed to.
Amendments 84 to 86 not moved.
Amendments 49 and
Whitefield]—and agreed to.

50

moved—[Karen

The Convener: That ends stage 2 consideration
of the bill. I thank all members of the committee
and the substitute for their contribution to the
proceedings and I thank the minister and his
colleagues from the Justice Department for their
presence.
Hugh Henry: You are welcome.
Meeting closed at 16:28.
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[AS AMENDED AT STAGE 2]

5

10

An Act of the Scottish Parliament to make provision for the use of special measures for the
purpose of taking the evidence of children and other vulnerable witnesses in criminal or civil
proceedings; to provide for evidential presumptions in criminal proceedings where certain reports
of identification procedures are lodged as productions; to make provision about the admissibility
of expert psychological or psychiatric evidence as to subsequent behaviour of the complainer in
criminal proceedings in respect of certain offences; to enable the prohibition of the personal
conduct of the defence in criminal proceedings in which a vulnerable witness is to give evidence;
to make provision about the admissibility of certain evidence bearing on the character, conduct or
condition of witnesses in proceedings before a sheriff relating to the establishment of grounds of
referral to children’s hearings; to abolish the competence test for witnesses in criminal and civil
proceedings; and for connected purposes.

PART 1
CRIMINAL PROCEEDINGS
Evidence of children and other vulnerable witnesses: special measures
15

1

Evidence of children and other vulnerable witnesses: special measures
(1)

For section 271 (evidence of vulnerable persons: special provision) of the Criminal
Procedure (Scotland) Act 1995 (c.46) (referred to in this Part as “the 1995 Act”) there is
substituted—
“Special measures for child witnesses and other vulnerable witnesses

20

271
(1)

Vulnerable witnesses: main definitions
For the purposes of this Act, a person who is giving or is to give evidence at, or
for the purposes of, a trial is a vulnerable witness if—
(a) the person is under the age of 16 on the date of commencement of the
proceedings in which the trial is being or to be held (such a vulnerable
witness being referred to in this Act as a “child witness”), or

25

(b) where the person is not a child witness, there is a significant risk that the
quality of the evidence to be given by the person will be diminished by
reason of—
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(i)

mental disorder (within the meaning of section 328 of the Mental
Health (Care and Treatment) (Scotland) Act 2003 (asp 13)), or

(ii) fear or distress in connection with giving evidence at the trial.
(2)
5

In determining whether a person is a vulnerable witness by virtue of subsection
(1)(b) above, the court shall take into account—
(a) the nature and circumstances of the alleged offence to which the
proceedings relate,
(b) the nature of the evidence which the person is likely to give,
(c) the relationship (if any) between the person and the accused,
(d) the person’s age and maturity,

10

(e) such other matters, including—
(i)

the social and cultural background and ethnic origins of the person,

(ii) the person’s sexual orientation,
(iii) the domestic and employment circumstances of the person,
(iv) any religious beliefs or political opinions of the person, and

15

(v) any physical disability which the person has,
as appear to the court to be relevant, and
(f) any behaviour towards the person on the part of—
(i)

the accused,

(ii) members of the family or associates of the accused,

20

(iii) any other person who is likely to be an accused or a witness in the
proceedings.
(3)

For the purposes of subsection (1)(a) above and section 271B(1)(b) below,
proceedings shall be taken to have commenced when the indictment or, as the
case may be, complaint is served on the accused.

(4)

In subsection (1)(b) above, the reference to the quality of evidence is to its
quality in terms of completeness, coherence and accuracy.

(5)

In this section and sections 271A to 271M of this Act—

25

“court” means the High Court or the sheriff court,
“trial” means a trial under solemn procedure in any court or under
summary procedure in the sheriff court.

30

(6)

271A
35

(1)

In sections 271A to 271M of this Act, “special measure” means any of the
special measures set out in, or prescribed under, section 271H below.
Child witnesses
Where a child witness is to give evidence at or for the purposes of a trial, the
child witness is entitled, subject to—
(a) subsections (2) to (13) below, and
(b) section 271D of this Act,
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3

to the benefit of one or more of the special measures for the purpose of giving
evidence.
(2)
5

A party citing or intending to cite a child witness shall, no later than 14 clear
days before the trial diet, lodge with the court a notice (referred to in this Act
as a “child witness notice”)—
(a) specifying the special measure or measures which the party considers to
be the most appropriate for the purpose of taking the child witness’s
evidence, or
(b) if the party considers that the child witness should give evidence without
the benefit of any special measure, stating that fact.

10

(3)

A child witness notice shall contain or be accompanied by—
(a) a summary of any views expressed for the purposes of section
271E(2)(b) of this Act, and
(b) such other information as may be prescribed by Act of Adjournal.

15

20

(4)

The court may, on cause shown, allow a child witness notice to be lodged after
the time limit specified in subsection (2) above.

(5)

The court shall, not later than 7 days after a child witness notice has been
lodged, consider the notice in the absence of the parties and, subject to section
271B(3) of this Act—
(a) in the case of a notice under subsection (2)(a) above—
(i)

25

30

(ii) if any other special measure is specified in the notice and the court
is satisfied on the basis of the notice that it is appropriate to do so,
make an order authorising the use of the special measure (in
addition to any authorised by virtue of an order under subparagraph (i) above) for the purpose of taking the child witness’s
evidence,
(b) in the case of a notice under subsection (2)(b) above, if—
(i)

35

if a standard special measure is specified in the notice, make an
order authorising the use of that measure for the purpose of taking
the child witness’s evidence, and

the summary of views accompanying the notice under subsection
(3)(a) above indicates that the child witness has expressed a wish
to give evidence without the benefit of any special measure, and

(ii) the court is satisfied on the basis of the notice that it is appropriate
to do so,
make an order authorising the giving of evidence by the child witness
without the benefit of any special measure, or
(c) if—
(i)

40

paragraph (a)(ii) or (b) above would apply but for the fact that the
court is not satisfied as mentioned in that paragraph, or

(ii) in the case of a notice under subsection (2)(b), the summary of
views accompanying the notice under subsection (3)(a) above
indicates that the child witness has not expressed a wish to give
evidence without the benefit of any special measure,
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make an order that, before the trial diet, there shall be a diet under
subsection (10) below and ordain the parties to attend.
(7)

Subsection (8) below applies where—
(a) it appears to the court that a party intends to call a child witness to give
evidence at or for the purposes of the trial,

5

(b) the party has not lodged a child witness notice in respect of the child
witness by the time specified in subsection (2) above, and
(c) the court has not allowed a child witness notice in respect of the child
witness to be lodged after that time under subsection (4) above.
10

(8)

Where this subsection applies, the court shall—
(a) order the party to lodge a child witness notice in respect of the child
witness by such time as the court may specify, or
(b) order that, before the trial diet, there shall be a diet under subsection (10)
below and ordain the parties to attend.

15

(9)

On making an order under subsection (5)(c) or (8)(b) above, the court may
postpone the trial diet.

(10) At a diet under this subsection, the court, after giving the parties an opportunity
to be heard—
20

(ya) in a case where any of the standard special measures has been authorised
by an order under subsection (5)(a)(i) above, may make an order
authorising the use of such further special measure or measures as it
considers appropriate for the purpose of taking the child witness’s
evidence, and
(za) in any other case, shall make an order—

25

(i)

authorising the use of such special measure or measures as the
court considers to be the most appropriate for the purpose of taking
the child witness’s evidence, or

(ii) that the child witness is to give evidence without the benefit of any
special measure.
30

(11) The court may make an order under subsection (10)(za)(ii) above only if
satisfied—
(a) where the child witness has expressed a wish to give evidence without
the benefit of any special measure, that it is appropriate for the child
witness so to give evidence, or

35

(b) in any other case, that—
(i)

40

the use of any special measure for the purpose of taking the
evidence of the child witness would give rise to a significant risk
of prejudice to the fairness of the trial or otherwise to the interests
of justice, and

(ii) that risk significantly outweighs any risk of prejudice to the
interests of the child witness if the order is made.
(11A) A diet under subsection (10) above may—
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5

(a) on the application of the party citing or intending to cite the child witness
in respect of whom the diet is to be held, or
(b) of the court’s own motion,
be held in chambers.
5

(12) A diet under subsection (10) above may be conjoined with—
(a) in the case of proceedings in the High Court, a preliminary diet,
(b) in the case of proceedings on indictment in the sheriff court, a first diet,
(c) in the case of summary proceedings, an intermediate diet.

10

(13) A party lodging a child witness notice shall, at the same time, intimate the
notice to the other parties to the proceedings.
(14) In this section, references to a standard special measure are to any of the
following special measures—
(a) the use of a live television link in accordance with section 271J of this
Act where the place from which the child witness is to give evidence by
means of the link is another part of the court building in which the courtroom is located,

15

(b) the use of a screen in accordance with section 271K of this Act, and
(c) the use of a supporter in accordance with section 271L of this Act in
conjunction with either of the special measures referred to in paragraphs
(a) and (b) above.

20

271B
(1)

Further special provision for child witnesses under the age of 12
This section applies where a child witness—
(a) is to give evidence at, or for the purposes of, a trial in respect of any
offence specified in subsection (2) below, and
(b) is under the age of 12 on the date of commencement of the proceedings
in which the trial is being or to be held.

25

(2)

The offences referred to in subsection (1)(a) above are—
(a) murder,
(b) culpable homicide,
(c) any offence to which section 288C of this Act applies,

30

(d) any offence which involves an assault on, or injury or a threat of injury
to, any person (including any offence involving neglect or ill-treatment
of, or other cruelty to, a child).
(3)
35

40

Where this section applies, the court shall not make an order under section
271A or 271D of this Act which has the effect of requiring the child witness to
be present in the court-room or any part of the court building in which the
court-room is located for the purpose of giving evidence unless satisfied—
(a) where the child witness has expressed a wish to be so present for the
purposes of giving evidence, that it is appropriate for the child witness to
be so present for that purpose, or
(b) in any other case, that—
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(i)

the taking of the evidence of the child witness without the child
witness being so present would give rise to a significant risk of
prejudice to the fairness of the trial or otherwise to the interests of
justice, and

(ii) that risk significantly outweighs any risk of prejudice to the
interests of the child witness if the order is made.

5

271C
(1)
10

Vulnerable witnesses other than child witnesses
This section applies where a party citing or intending to cite a person (other
than a child witness) to give evidence at, or for the purposes of, a trial (such a
person being referred to in this section as “the witness”) considers—
(a) that the witness is likely to be a vulnerable witness, and
(b) that a special measure or combination of special measures ought to be
used for the purpose of taking the witness’s evidence.

(2)

Where this section applies, the party citing or intending to cite the witness
shall, not later than 14 clear days before the trial diet, make an application
(referred to as a “vulnerable witness application”) to the court for an order
authorising the use of one or more of the special measures for the purpose of
taking the witness’s evidence.

(3)

A vulnerable witness application shall—

15

(a) specify the special measure or measures which the party making the
application considers to be the most appropriate for the purpose of taking
the evidence of the witness to whom the application relates, and

20

(b) contain or be accompanied by—
(i)
25

a summary of any views expressed for the purposes of section
271E(2)(b) of this Act, and

(ii) such other information as may be prescribed by Act of Adjournal.

30

(4)

The court may, on cause shown, allow a vulnerable witness application to be
made after the time limit specified in subsection (2) above.

(5)

The court shall, not later than 7 days after a vulnerable witness application is
made to it, consider the application in the absence of the parties and—
(a) make an order authorising the use of the special measure or measures
specified in the application if satisfied on the basis of the application
that—
(i)

35

the witness in respect of whom the application is made is a
vulnerable witness,

(ii) the special measures or measures specified in the application are
the most appropriate for the purpose of taking the witness’s
evidence, and
40

(iii) it is appropriate to do so after having complied with the duty in
subsection (7) below, or
(b) if not satisfied as mentioned in paragraph (a) above, order that, before
the trial diet, there shall be a diet under subsection (6) below and ordain
the parties to attend.
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7

(5A) On making an order under subsection (5)(b) above, the court may postpone the
trial diet.
(6)

At a diet under this subsection, the court may—
(a) after giving the parties an opportunity to be heard, and
(b) if satisfied that the witness in respect of whom the application is made is
a vulnerable witness,

5

make an order authorising the use of such special measure or measures as the
court considers to be the most appropriate for the purpose of taking the
witness’s evidence.
10

(7)

In deciding whether to make an order under subsection (5)(a) or (6) above, the
court shall—
(a) have regard to—
(i)

the possible effect on the witness if required to give evidence
without the benefit of any special measure, and

(ii) whether it is likely that the witness would be better able to give
evidence with the benefit of a special measure, and

15

(b) take into account the matters specified in subsection (2)(a) to (f) of
section 271 of this Act.
(7A) A diet under subsection (6) above may—
(a) on the application of the party citing or intending to cite the witness in
respect of whom the diet is to be held, or

20

(b) of the court’s own motion,
be held in chambers.
(8)

A diet under subsection (6) above may be conjoined with—
(a) in the case of proceedings in the High Court, a preliminary diet,

25

(b) in the case of proceedings on indictment in the sheriff court, a first diet,
(c) in the case of summary proceedings, an intermediate diet.
(9)

30

271D
(1)

35

A party making a vulnerable witness application shall, at the same time,
intimate the application to the other parties to the proceedings.
Review of arrangements for vulnerable witnesses
In any case in which a person who is giving or is to give evidence at or for the
purposes of the trial (referred to in this section as the “witness”) is or appears
to the court to be a vulnerable witness, the court may at any stage in the
proceedings (whether before or after the commencement of the trial or before
or after the witness has begun to give evidence)—
(a) on the application of the party citing or intending to cite the witness, or
(b) of its own motion,

40

review the current arrangements for taking the witness’s evidence and, after
giving the parties an opportunity to be heard, make an order under subsection
(2) below.
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(2)

The order which may be made under this subsection is—
(a) where the current arrangements for taking the witness’s evidence include
the use of a special measure or combination of special measures
authorised by an order under section 271A or 271C of this Act or under
this subsection (referred to as the “earlier order”), an order varying or
revoking the earlier order, or

5

(b) where the current arrangements for taking the witness’s evidence do not
include any special measure, an order authorising the use of such special
measure or measures as the court considers most appropriate for the
purpose of taking the witness’s evidence.

10

(3)

An order under subsection (2)(a) above varying an earlier order may—
(a) add to or substitute for any special measure authorised by the earlier
order such other special measure as the court considers most appropriate
for the purpose of taking the witness’s evidence, or
(b) where the earlier order authorises the use of a combination of special
measures for that purpose, delete any of the special measures so
authorised.

15

(4)

The court may make an order under subsection (2)(a) above revoking an earlier
order only if satisfied—
(a) where the witness has expressed a wish to give or, as the case may be,
continue to give evidence without the benefit of any special measure,
that it is appropriate for the witness so to give evidence, or

20

(b) in any other case, that—
(i)
25

(ii) that risk significantly outweighs any risk of prejudice to the
interests of the witness if the order is made.

30

35

(5)

Subsection (7) of section 271C of this Act applies to the making of an order
under subsection (2)(b) of this section as it applies to the making of an order
under subsection (5)(a) or (6) of that section but as if the references to the
witness were to the witness within the meaning of this section.

(6)

In this section, “current arrangements” means the arrangements in place at the
time the review under this section is begun.

271E
(1)
40

the use, or continued use, of the special measure or measures
authorised by the earlier order for the purpose of taking the
witness’s evidence would give rise to a significant risk of
prejudice to the fairness of the trial or otherwise to the interests of
justice, and

Vulnerable witnesses: supplementary provision
Subsection (2) below applies where—
(a) a party is considering for the purposes of a child witness notice or a
vulnerable witness application which of the special measures is or are the
most appropriate for the purpose of taking the evidence of the person to
whom the notice or application relates, or
(b) the court is making an order under section 271A(5)(a)(ii) or (b) or (10),
271C or 271D of this Act.
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(2)

9

The party or, as the case may be, the court shall—
(a) have regard to the best interests of the witness, and
(b) take account of any views expressed by—
(i)

5

the witness (having regard, where the witness is a child witness, to
the witness’s age and maturity), and

(ii) where the witness is a child witness, the witness’s parent (except
where the parent is the accused).
(3)

For the purposes of subsection (2)(b) above, where the witness is a child
witness—
(a) the witness shall be presumed to be of sufficient age and maturity to
form a view if aged 12 or older, and

10

(b) in the event that any views expressed by the witness are inconsistent with
any views expressed by the witness’s parent, the views of the witness
shall be given greater weight.
15

(4)

In this section—
“parent”, in relation to a child witness, means any person having parental
responsibilities within the meaning of section 1(3) of the Children
(Scotland) Act 1995 (c.36) in relation to the child witness,
“the witness” means—
(a) in the case referred to in subsection (1)(a) above, the person to
whom the notice or application relates,

20

(b) in the case referred to in subsection (1)(b) above, the person to
whom the order would relate.
271F
25

(1)

The accused
For the purposes of the application of subsection (1) of section 271 of this Act
to the accused (where the accused is giving or is to give evidence at or for the
purposes of the trial), subsection (2) of that section shall have effect as if—
(a) for paragraph (c) there were substituted—
“(c) whether the accused is to be legally represented at the trial and,
if not, the accused’s entitlement to be so legally represented,”,
and

30

(b) for paragraph (f) there were substituted—
“(f) any behaviour towards the accused on the part of—
(i)
35

any co-accused or any person who is likely to be a coaccused in the proceedings,

(ii) any witness or any person who is likely to be a witness in
the proceedings, or
(iii) members of the family or associates of any of the persons
mentioned in sub-paragraphs (i) and (ii) above.”.
40

(2)

Where, if the accused were to give evidence at or for the purposes of the trial,
he would be a child witness—
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(a) section 271A of this Act shall apply in relation to the accused subject to
the following modifications—
(i)

references to a child witness (except in the phrase “child witness
notice”) shall be read as if they were references to the accused,

(ii) references to the party citing or intending to cite a child witness
shall be read as if they were references to the accused, and

5

(iii) subsection (7) shall have effect as if for paragraph (a) there were
substituted—
“(a) it appears to the court that the accused, if he were to give
evidence at or for the purposes of the trial, would be a child
witness,”, and

10

(b) section 271B of this Act shall apply in relation to the accused as if—
(i)

for subsection (1) there were substituted—

“(1) This section applies where the accused—
(a) if he were to give evidence at or for the purposes of the trial
would be a child witness, and

15

(b) is under the age of 12 on the date of commencement of the
proceedings.”, and
(ii) in subsection (3), references to the child witness were references to
the accused.

20

(3)

Subsection (4) below applies where the accused—
(a) considers that, if he were to give evidence at or for the purposes of the
trial, he would be a vulnerable witness other than a child witness, and
(b) has not decided to give evidence without the benefit of any special
measures.

25

(4)

Where this subsection applies, subsections (2) to (9) of section 271C of this
Act shall apply in relation to the accused subject to the following
modifications—
(a) references to the witness shall be read as if they were references to the
accused,

30

(b) references to the party citing or intending the cite the witness shall be
read as if they were references to the accused, and
(c) in subsection (7)(b), the reference to subsection (2)(a) to (f) of section
271 of this Act shall be read as if it were a reference to that subsection as
modified by subsection (1) above.

35

(5)

40

Section 271D of this Act shall apply in any case where it appears to the court
that the accused, if he were to give evidence at or for the purposes of the trial,
would be a vulnerable witness as it applies in the case referred to in subsection
(1) of that section but subject to the following modifications—
(a) references to the witness shall be read as if they were references to the
accused,
(b) references to the party citing or intending to cite the witness shall be read
as if they were references to the accused.
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(6)

11

Where the witness within the meaning of section 271E of this Act is the
accused, that section shall have effect in relation to the witness as if—
(a) in subsection (1), paragraph (a) were omitted, and
(b) in subsection (2), the words “The party or, as the case may be,” were
omitted.

5

(7)

Section 271M of this Act shall have effect, where the vulnerable witness is the
accused, as if the reference in subsection (2) to the party citing the vulnerable
witness were a reference to the accused.

(8)

The following provisions of this Act shall not apply in relation to a vulnerable
witness who is the accused—

10

(a) section 271H(1)(c),
(b) section 271I(3).
271G

Saving provision
Nothing in sections 271A to 271F of this Act affects any power or duty which
a court has otherwise than by virtue of those sections to make or authorise any
special arrangements for taking the evidence of any person.

15

271H
(1)
20

The special measures
The special measures which may be authorised to be used under section 271A,
271C or 271D of this Act for the purpose of taking the evidence of a vulnerable
witness are—
(a) taking of evidence by a commissioner in accordance with section 271I of
this Act,
(b) use of a live television link in accordance with section 271J of this Act,
(c) use of a screen in accordance with section 271K of this Act,
(d) use of a supporter in accordance with section 271L of this Act,

25

(e) giving evidence in chief in the form of a prior statement in accordance
with section 271M of this Act, and
(f) such other measures as the Scottish Ministers may, by order made by
statutory instrument, prescribe.
30

(2)

An order under subsection (1)(f) above shall not be made unless a draft of the
statutory instrument containing the order has been laid before and approved by
a resolution of the Scottish Parliament.

(3)

Provision may be made by Act of Adjournal regulating, so far as not regulated
by sections 271I to 271M of this Act, the use in any proceedings of any special
measure authorised to be used by virtue of section 271A, 271C or 271D of this
Act.

35

271I
(1)
40

Taking of evidence by a commissioner
Where the special measure to be used is taking of evidence by a commissioner,
the court shall appoint a commissioner to take the evidence of the vulnerable
witness in respect of whom the special measure is to be used.
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(2)

Proceedings before a commissioner appointed under subsection (1) above shall
be recorded by video recorder.

(3)

An accused—
(a) shall not, except by leave of the court, be present in the room where such
proceedings are taking place, but

5

(b) is entitled by such means as seem suitable to the court to watch and hear
the proceedings.
(4)

10

271J

The recording of the proceedings made in pursuance of subsection (2) above
shall be received in evidence without being sworn to by witnesses.
Live television link

(1)

Where the special measure to be used is a live television link, the court shall
make such arrangements as seem to it appropriate for the vulnerable witness in
respect of whom the special measure is to be used to give evidence from a
place outside the court-room where the trial is to take place by means of a live
television link between that place and the court-room.

(2)

The place from which the vulnerable witness gives evidence by means of the
link—

15

(a) may be another part of the court building in which the court-room is
located or any other suitable place outwith that building, and
(b) shall be treated, for the purposes of the proceedings at the trial, as part of
the court-room whilst the witness is giving evidence.

20

(3)

Any proceedings conducted by means of a live television link by virtue of this
section shall be treated as taking place in the presence of the accused.

(4)

Where—
(a) the live television link is to be used in proceedings in a sheriff court, but

25

(b) that court lacks accommodation or equipment necessary for the purpose
of receiving such a link,
the sheriff may by order transfer the proceedings to any other sheriff court in
the same sheriffdom which has such accommodation or equipment available.
30

(5)

An order may be made under subsection (4) above—
(a) at any stage in the proceedings (whether before or after the
commencement of the trial), or
(b) in relation to any part of the proceedings.

271K
35
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Screens

(1)

Where the special measure to be used is a screen, the screen shall be used to
conceal the accused from the sight of the vulnerable witness in respect of
whom the special measure is to be used.

(2)

However, the court shall make arrangements to ensure that the accused is able
to watch and hear the vulnerable witness giving evidence.
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(3)

13

Subsections (4) and (5) of section 271J of this Act apply for the purpose of the
use of a screen under this section as they apply for the purpose of the use of a
live television link under that section but as if—
(a) references to the live television link were references to the screen, and
(b) the reference to receiving such a link were a reference to the use of a
screen.

5

271L
(1)

Where the special measure to be used is a supporter, another person (“the
supporter”) nominated by or on behalf of the vulnerable witness in respect of
whom the special measure is to be used may be present alongside the witness
to support the witness while the witness is giving evidence.

(2)

Where the person nominated as the supporter is to give evidence at the trial,
that person may not act as the supporter at any time before giving evidence.

(3)

The supporter shall not prompt or otherwise seek to influence the witness in the
course of giving evidence.

10

15

271M

Giving evidence in chief in the form of a prior statement

(1)

This section applies where the special measure to be used in respect of a
vulnerable witness is giving evidence in chief in the form of a prior statement.

(2)

A statement made by the vulnerable witness which is lodged in evidence for
the purposes of this section by or on behalf of the party citing the vulnerable
witness shall, subject to subsection (3) below, be admissible as the witness’s
evidence in chief, or as part of the witness’s evidence in chief, without the
witness being required to adopt or otherwise speak to the statement in giving
evidence in court.

(3)

Section 260 of this Act shall apply to a statement lodged for the purposes of
this section as it applies to a prior statement referred to in that section but as
if—

20

25

Supporters

(a) references to a prior statement were references to the statement lodged
for the purposes of this section,
(b) in subsection (1), the words “where a witness gives evidence in criminal
proceedings” were omitted, and

30

(c) in subsection (2), paragraph (b) were omitted.

35

(4)

This section does not affect the admissibility of any statement made by any
person which is admissible otherwise than by virtue of this section.

(5)

In this section, “statement” has the meaning given in section 262(1) of this Act.

271N

Application of sections 271 to 271M of this Act to proceedings in the
district court

(1)

The Scottish Ministers may by order made by statutory instrument provide for
sections 271 to 271M of this Act to apply, subject to such modifications (if
any) as may be specified in the order, to proceedings in the district court.

(2)

An order under subsection (1) above may—

40
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(a) make such incidental, supplemental, consequential, transitional,
transitory or saving provision as the Scottish Ministers think necessary or
expedient,
(b) make different provision for different district courts or descriptions of
district court or different proceedings or types of proceedings,

5

(c) modify any enactment.
(3)

(2)

10

An order under this section shall not be made unless a draft of the statutory
instrument containing the order has been laid before, and approved by
resolution of, the Scottish Parliament.”.

In section 307(1) (interpretation) of the 1995 Act, there is inserted at the appropriate
place in alphabetical order the following definitions—
““child witness” shall be construed in accordance with section 271(1)(a)
of this Act;”,
““vulnerable witness” shall be construed in accordance with section
271(1) of this Act;”.

15

2

Consideration before the trial of matters relating to vulnerable witnesses
(1)

In section 71 (first diet of proceedings on indictment in the sheriff court) of the 1995
Act—
(a) after subsection (1) there is inserted—
“(1A) At a first diet, the court shall also—

20

(a) ascertain whether subsection (1B) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and
(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to the person or, as the case may be, the
accused.

25

(1B) This subsection applies—
(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,
(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.”,

30

(b) in subsection (2), after “(1)” there is inserted “and (1A)”, and
(c) in subsection (3), after “(1)” where it first occurs there is inserted “, (1A)”.
(2)

In section 73 (procedure at preliminary diets in the High Court) of the 1995 Act—
(a) after subsection (3) there is inserted—

35

“(3A) At a preliminary diet, the court shall also—
(a) ascertain whether subsection (3B) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and

40

(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to the person or, as the case may be, the
accused.
(3B) This subsection applies—
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15

(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,
(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.”, and
(b) in subsection (4), for “under subsection (3)” there is substitute “or consider under
subsection (3) or (3A)”.

5

(3)

After section 73 of the 1995 Act there is inserted—
“73A
(1)

10

Consideration of matters relating to vulnerable witnesses where no
preliminary diet is ordered
Where, in a case which is to be tried in the High Court, no preliminary diet is
ordered, the court shall, at the trial diet before the first witness is sworn—
(a) ascertain whether subsection (2) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and
(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to the person or, as the case may be, to the
accused.

15

(2)

This subsection applies—
(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,
(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.

20

(3)

25

At the trial diet, the court may ask the prosecutor and the accused any question
in connection with any matter which it is required to ascertain or consider
under subsection (1) above.”.

(3A) In section 74 (appeals in connection with preliminary diets) of the 1995 Act, in
subsection (2), after paragraph (a) there is inserted—
“(aa) may not be taken against a decision taken by virtue of—
(i)

in the case of a first diet, section 71(1A),

(ii) in the case of a preliminary diet, section 73(3A),
of this Act;”.

30

(4)

In section 148 (intermediate diet in summary proceedings) of the 1995 Act—
(a) after subsection (1) there is inserted—
“(1A) At an intermediate diet, the court shall also—

35

(a) ascertain whether subsection (1B) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and
(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to person or, as the case may be, the
accused.
(1B) This subsection applies—

40

(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,
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(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.”, and
(b) in subsection (4), at the end there is inserted “or for the purpose of ascertaining or
considering any matter mentioned in subsection (1A) above”.

5

3

Evidence of vulnerable witnesses at proofs in relation to victim statements
After section 15 of the Criminal Justice (Scotland) Act 2003 (asp 7) there is inserted—
“15A
(1)

10

Application of sections 271 to 271M of the 1995 Act in proofs ordered in
relation to victim statements
Sections 271 to 271M of the 1995 Act (which make provision as to the use of
special measures for taking the evidence of vulnerable witnesses) apply in
relation to a person who is giving or is to give evidence at or for the purposes
of any proof ordered in relation to—
(a) a victim statement made by virtue of subsection (2) (or by virtue of that
subsection and subsection (6)) of section 14 of this Act, or
(b) a statement made by virtue of subsection (3) of that section in relation to
such a victim statement,

15

as they apply to a person who is giving or is to give evidence at, or for the
purposes of, a trial.
(2)

For that purpose, any reference in those sections to the trial or trial diet is to be
read as a reference to the proof.

(3)

Where—

20

(a) any person who is giving or is to give evidence at any proof ordered in
relation to any such statement as is mentioned in subsection (1) above
gave evidence at or for the purposes of any trial in respect of the offence
to which the statement relates, and

25

(b) a special measure or combination of special measures was used by virtue
of sections 271A, 271C or 271D of the 1995 Act for the purpose of
taking the person’s evidence at the trial,
that special measure or, as the case may be, combination of special measures is
to be treated as having been authorised, by virtue of the same section of the
1995 Act, to be used for the purpose of taking the person’s evidence at or for
the purposes of the proof.

30

(4)

Subsection (3) above does not affect the operation, by virtue of subsection (1)
above, of section 271D of the 1995 Act.”.
Evidence of identification prior to trial

35

4

Evidence of identification prior to trial
After section 281 of the 1995 Act there is inserted—
“281A
(1)

40


400

Routine evidence: reports of identification prior to trial
Where in a trial the prosecutor lodges as a production a report naming—
(a) a person identified in an identification parade or other identification
procedure by a witness, and
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(b) that witness,
it shall be presumed, subject to subsection (2) below, that the person named in
the report as having been identified by the witness is the person of the same
name who appears in answer to the indictment or complaint.
(2)

5

That presumption shall not apply—
(a) unless the prosecutor has, not less than 14 clear days before the trial,
served on the accused a copy of the report and a notice that he intends to
rely on the presumption, or
(b) if the accused—
(i)

10

not more than 7 days after the date of service of the copy of the
report, or

(ii) by such later time as the court may in special circumstances allow,
has served notice on the prosecutor that he intends to challenge the facts
stated in the report.”.
Expert evidence as to subsequent behaviour of complainer

15

5

Expert evidence as to subsequent behaviour of complainer
After section 275B of the 1995 Act there is inserted—
“Expert evidence as to subsequent behaviour of complainer

20

275C

Expert evidence as to subsequent behaviour of complainer in certain cases

(1)

This section applies in the case of proceedings in respect of any offence to
which section 288C of this Act applies.

(2)

Expert psychological or psychiatric evidence relating to any subsequent
behaviour or statement of the complainer is admissible for the purpose of
rebutting any inference adverse to the complainer’s credibility or reliability as
a witness which might otherwise be drawn from the behaviour or statement.

(3)

In subsection (2) above—

25

“complainer” means the person against whom the offence to which the
proceedings relate is alleged to have been committed,
“subsequent behaviour or statement” means any behaviour or statement
subsequent to, and not forming part of the acts constituting, the offence
to which the proceedings relate and which is not otherwise relevant to
any fact in issue at the trial.

30

(4)

This section does not affect the admissibility of any evidence which is
admissible otherwise than by virtue of this section.”.

Prohibition of personal conduct of defence in cases involving vulnerable witnesses

35

6

Power to prohibit personal conduct of defence in cases involving vulnerable
witnesses
After section 288D of the 1995 Act there is inserted—
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“Trials involving vulnerable witnesses
288ZE

Prohibition of personal conduct of defence in certain cases involving child
witnesses under the age of 12

(1)

In proceedings to which this section applies, the accused is prohibited from
conducting his defence in person at the trial.

(2)

This section applies to any proceedings—

5

(a) in respect of any offence specified in subsection (3) below, and
(b) in which a child witness who is under the age of 12 on the date of
commencement of the proceedings is to give evidence at or for the
purposes of the trial.

10

(3)

The offences referred to in subsection (2)(a) above are—
(a) murder,
(b) culpable homicide,
(c) any offence which—
(i)

15

involves an assault on, or injury or threat of injury to, any person
(including any offence involving neglect or ill-treatment of, or
other cruelty to, a child), but

(ii) is not an offence to which section 288C of this Act applies.
(4)

Section 288D of this Act applies in the case of proceedings to which this
section applies as it applies in the case of proceedings in respect of a sexual
offence to which section 288C of this Act applies.

(5)

In proceedings to which this section applies, the prosecutor shall, at the same
time as intimating to the accused under section 271A(13) of this Act a child
witness notice in respect of a child witness referred to in subsection (2)(b)
above, serve on the accused a notice under subsection (6).

(6)

A notice under this subsection shall contain intimation to the accused—

20

25

(a) that if he is tried for the offence, his defence may be conducted only by a
lawyer,
(b) that it is therefore in his interests, if he has not already done so, to get the
professional assistance of a solicitor, and

30

(c) that if he does not engage a solicitor for the purposes of his defence at
the trial, the court will do so.
(7)

A failure to comply with subsection (5) or (6) above does not affect the validity
or lawfulness of any child witness notice or any other element of the
proceedings against the accused.

(8)

For the purposes of subsection (2)(b) above, proceedings shall be taken to have
commenced when the indictment or, as the case may be, the complaint is
served on the accused.

35
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288E

Power to prohibit personal conduct of defence in cases involving
vulnerable witnesses

(1)

This section applies in the case of proceedings in respect of any offence, other
than proceedings—
(a) in respect of a sexual offence to which section 288C of this Act applies,
or

5

(b) to which section 288ZE of this Act applies,
where a vulnerable witness is to give evidence at, or for the purposes of, the
trial.
10

(2)

If satisfied that it is in the interests of the vulnerable witness to do so, the court
may—
(a) on the application of the prosecutor, or
(b) of its own motion,
make an order prohibiting the accused from conducting his defence in person
at the trial.

15

(3)

However, the court shall not make an order under subsection (2) above if it
considers that—
(a) the order would give rise to a significant risk of prejudice to the fairness
of the trial or otherwise to the interests of justice, and
(b) that risk significantly outweighs any risk of prejudice to the interests of
the vulnerable witness if the order is not made.

20

(4)

The court may make an order under subsection (2) above after, as well as
before, proceedings at the trial have commenced.

(5)

Section 288D of this Act applies in the case of proceedings in respect of which
an order is made under this section as it applies in the case of proceedings in
respect of a sexual offence to which section 288C of this Act applies.

(6)

Where an order is made under subsection (2) above before the trial diet in any
case, the relevant section of this Act applies in relation to the case as it applies
in the case of a sexual offence to which section 288C of this Act applies.

(7)

The relevant section for the purposes of subsection (6) is—

25

30

(a) where the case is to be tried under solemn procedure in the sheriff court,
section 71A,
(b) where the case is to be tried in the High Court, section 72A, or
35

(c) where the case is to be tried under summary procedure in the sheriff
court, section 148A.”.
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PART 2
CIVIL PROCEEDINGS
Evidence of children and other vulnerable witnesses: special measures

7
5

Interpretation of this Part
(1)

For the purposes of this Part of this Act, a person who is giving or is to give evidence in
or for the purposes of any civil proceedings is a vulnerable witness if—
(a) the person is under the age of 16 on the date of commencement of the proceedings
(such a vulnerable witness being referred to in this Part as a “child witness”), or
(b) where the person is not a child witness, there is a significant risk that the quality
of the evidence to be given by the person will be diminished by reason of—

10

(i)

mental disorder (within the meaning of section 328 of the Mental Health
(Care and Treatment) (Scotland) Act 2003 (asp 13)), or

(ii) fear or distress in connection with giving evidence in the proceedings.
(2)
15

In considering whether a person is a vulnerable witness by virtue of subsection (1)(b)
above, the court must take into account—
(a) the nature and circumstances of the alleged matter to which the proceedings relate,
(b) the nature of the evidence which the person is likely to give,
(c) the relationship (if any) between the person and any party to the proceedings,
(d) the person’s age and maturity,
(e) such other matters, including—

20

(i)

the social and cultural background and ethnic origins of the person,

(ii) the person’s sexual orientation,
(iii) the domestic and employment circumstances of the person,
(iv) any religious beliefs or political opinions of the person, and
(v) any physical disability which the person has,

25

as appear to the court to be relevant, and
(f) any behaviour towards the person on the part of—
(i)

any party to the proceedings,

(ii) members of the family or associates of any such party,
(iii) any other person who is likely to be a party to the proceedings or a witness
in the proceedings.

30

(3)

For the purposes of subsection (1)(a) above, proceedings are taken to have commenced
when the petition, summons, initial writ or other document initiating the proceedings is
served, and, where the document is served on more than one person, the proceedings
shall be taken to have commenced when the document is served on the first person on
whom it is served.

(4)

In subsection (1)(b), the reference to the quality of evidence is to its quality in terms of
completeness, coherence and accuracy.

(5)

In this Part—

35
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“child witness notice” has the meaning given in section 8(2),
“civil proceedings” includes, in addition to such proceedings in any of the
ordinary courts of law, any proceedings to which section 91 (procedural rules in
relation to certain applications etc.) of the Children (Scotland) Act 1995 (c.36)
applies,

5

“court” is to be construed in accordance with the meaning of “civil proceedings”,
“special measure” means any of the special measures set out in, or prescribed
under, section 13,
“vulnerable witness application” has the meaning given in section 8(5)(a).
10

8

Orders authorising the use of special measures for vulnerable witnesses
(1)

Where a child witness is to give evidence in or for the purposes of any civil proceedings,
the court must, before the proof or other hearing at which the child is to give evidence,
make an order—
(a) authorising the use of such special measure or measures as the court considers to
be the most appropriate for the purpose of taking the child witness’s evidence, or

15

(b) that the child witness is to give evidence without the benefit of any special
measure.
(2)

The party citing or intending to cite a child witness must lodge with the court a notice
(referred to in this Part as a “child witness notice”)—
(a) specifying the special measure or measures which the party considers to be the
most appropriate for the purpose of taking the child witness’s evidence, or

20

(b) if the party considers that the child witness should give evidence without the
benefit of any special measure, stating that fact,
and the court must have regard to the child witness notice in making an order under
subsection (1) above.

25

(2A) If a child witness notice specifies any of the following special measures, namely—
(a) the use of a live television link in accordance with section 15 where the place
from which the child witness is to give evidence by means of the link is another
part of the court building in which the court-room is located,
(b) the use of a screen in accordance with section 16, or

30

(c) the use of a supporter in accordance with section 17 in conjunction with either of
the special measures referred to in paragraphs (a) and (b) above,
that special measure is, for the purposes of subsection (1)(a) above, to be taken to be the
most appropriate for the purposes of taking the child witness’s evidence.
35

(3)

The court may make an order under subsection (1)(b) above only if satisfied—
(a) that the child witness has expressed a wish to give evidence without the benefit of
any special measure and that it is appropriate for the child witness so to give
evidence, or
(b) that—
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(i)

the use of any special measure for the purpose of taking the evidence of the
child witness would give rise to a significant risk of prejudice to the
fairness of the proceedings or otherwise to the interests of justice, and

(ii) that risk significantly outweighs any risk of prejudice to the interests of the
child witness if the order is made.

5

(4)

Subsection (5) below applies in relation to a person other than a child witness who is to
give evidence in or for the purpose of any civil proceedings (referred to in this section as
“the witness”).

(5)

The court may—
(a) on an application (referred to in this Part as a “vulnerable witness application”)
made to it by the party citing or intending to cite the witness, and

10

(b) if satisfied that the witness is a vulnerable witness,
make an order authorising the use of such special measure or measures as the court
considers most appropriate for the purpose of taking the witness’s evidence.
(6)

15

In deciding whether to make an order under subsection (5) above, the court must—
(a) have regard to—
(i)

the possible effect on the witness if required to give evidence without the
benefit of any special measure, and

(ii) whether it is likely that the witness would be better able to give evidence
with the benefit of a special measure, and

20

(b) take into account the matters specified in section 7(2)(a) to (f).
9

Review of arrangements for vulnerable witnesses
(1)

25

In any civil proceedings in which a person who is giving or is to give evidence (referred
to in this section as “the witness”) appears to the court to be a vulnerable witness, the
court may at any stage in the proceedings (whether before or after the commencement of
the proof or other hearing at which the witness is giving or is to give evidence or before
or after the witness has begun to give evidence)—
(a) on the application of the party citing or intending to cite the witness, or
(b) of its own motion,
review the current arrangements for taking the witness’s evidence and make an order
under subsection (2) below.

30

(2)

(a) where the current arrangements for taking the witness’s evidence include the use
of a special measure or combination of special measures authorised by an order
under section 8 or under this subsection (referred to as the “earlier order”), an
order varying or revoking the earlier order, or

35

(b) where the current arrangements for taking the witness’s evidence do not include
any special measure, an order authorising the use of such special measure or
measures as the court considers most appropriate for the purpose of taking the
witness’s evidence.

40

(3)
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(a) add to or substitute for any special measure authorised by the earlier order such
other special measure as the court considers most appropriate for the purpose of
taking the witness’s evidence, or
(b) where the earlier order authorises the use of a combination of special measures for
that purpose, delete any of the special measures so authorised.

5

(4)

The court may make an order under subsection (2)(a) above revoking an earlier order
only if satisfied that—
(a) the witness has expressed a wish to give or, as the case may be, continue to give
evidence without the benefit of any special measure and that it is appropriate for
the witness so to give evidence, or

10

(b) that—
(i)

the use, or continued use, of the special measure for the purpose of taking
the witness’s evidence would give rise to a significant risk of prejudice to
the fairness of the proceedings or otherwise to the interests of justice, and

(ii) that risk significantly outweighs any risk of prejudice to the interests of the
witness if the order is made.

15

(5)

Subsection (6) of section 8 applies to the making of an order under subsection (2)(b) of
this section as it applies to the making of an order under subsection (5) of that section
but as if the references to the witness were to the witness within the meaning of this
section.

(6)

In this section, “current arrangements” means the arrangements in place at the time the
review under this section is begun.

20

10

Procedure in connection with orders under sections 8 and 9
(1)

25

In section 5 (power to regulate procedure etc. in the Court of Session by act of sederunt)
of the Court of Session Act 1988 (c.36), after paragraph (d) there is inserted—
“(da) to regulate the procedure to be followed in proceedings in the Court in
connection with the making of orders under sections 8(1) and (5) and
9(2) of the Vulnerable Witnesses (Scotland) Act 2003 (asp 00) (“the
2003 Act”);
(db) to regulate, so far as not regulated by the 2003 Act, the use in any
proceedings in the Court of any special measures authorised by virtue of
that Act to be used;”.

30

(2)
35

In section 32(1) (power of Court of Session to regulate civil procedure in the sheriff
court) of the Sheriff Courts (Scotland) Act 1971 (c.58), after paragraph (e) there is
inserted—
“(ea) regulating the procedure to be followed in connection with the making of
orders under sections 8(1) and (5) and 9(2) of the Vulnerable Witnesses
(Scotland) Act 2003 (asp 00) (“the 2003 Act”);
(eb) regulating, so far as not regulated by the 2003 Act, the use of special
measures authorised by virtue of that Act to be used;”.

40

11

Vulnerable witnesses: supplementary provision
(1)

Subsection (2) below applies where—
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(a) a party is considering for the purposes of a child witness notice or a vulnerable
witness application which of the special measures is or are the most appropriate
for the purpose of taking the evidence of the person to whom the notice or
application relates, or
(b) the court is making an order under section 8(1) or (5) or 9(2).

5

(2)

The party or, as the case may be, the court must—
(a) have regard to the best interests of the witness, and
(b) take account of any views expressed by—
(i)

10

the witness (having regard, where the witness is a child witness, to the
witness’s age and maturity), and

(ii) where the witness is a child witness, the witness’s parent.
(3)

For the purposes of subsection (2)(b) above, where the witness is a child witness—
(a) the witness is to be presumed to be of sufficient age and maturity to form a view if
aged 12 or older, and
(b) in the event that any views expressed by the witness are inconsistent with any
views expressed by the witness’s parent, the views of the witness are to be given
greater weight.

15

(4)

In this section—
“parent”, in relation to a child witness, means any person having parental
responsibilities within the meaning of section 1(3) of the Children (Scotland) Act
1995 (c.36) in relation to the child witness,

20

“the witness” means—
(a) in the case referred to in subsection (1)(a) above, the person to whom the
child witness notice or vulnerable witness application relates,
(b) in the case referred to in subsection (1)(b) above, the person to whom the
order would relate.

25

11A

Party to proceedings as a vulnerable witness
Where a child witness or other person who is giving or is to give evidence in or for the
purposes of any civil proceedings (referred to in this section as “the witness”) is a party
to the proceedings—

30

(a) sections 8 and 9 have effect in relation to the witness as if references in those
sections to the party citing or intending to cite the witness were references to the
witness, and
(b) section 11 has effect in relation to the witness as if—
35

12

408

in subsection (1), paragraph (a) were omitted, and

(ii)

in subsection (2), the words “The party or, as the case may be,” were
omitted.

Crown application and saving provision
(1)



(i)

Sections 7 to 11 of this Act apply to the Crown.
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(2)

13

Nothing in section 8 or 9 of this Act affects any power or duty which a court has
otherwise than by virtue of those sections to make or authorise any special arrangements
for taking the evidence of any person in any civil proceedings.
The special measures

(1)

5

25

The special measures which may be authorised to be used by virtue of section 8 or 9 of
this Act for the purpose of taking the evidence of a vulnerable witness are—
(a) taking of evidence by a commissioner in accordance with section 14,
(b) use of a live television link in accordance with section 15,
(c) use of screen in accordance with section 16,
(d) use of a supporter in accordance with section 17, and

10

(e) such other measures as the Scottish Ministers may, by order made by statutory
instrument, prescribe.
(2)
15

14

20

An order under subsection (1)(e) above is not to be made unless a draft of the statutory
instrument containing the order has been laid before and approved by a resolution of the
Scottish Parliament.
Taking of evidence by a commissioner

(1)

Where the special measure to be used is taking of evidence by a commissioner, the court
must appoint a commissioner to take the evidence of the vulnerable witness in respect of
whom the special measure is to be used.

(2)

Proceedings before a commissioner appointed under subsection (1) above must be
recorded by video recorder.

(3)

A party to the proceedings—
(a) must not, except by leave of the court, be present in the room where such
proceedings are taking place, but
(b) is entitled by such means as seem suitable to the court to watch and hear the
proceedings.

25

(4)

15
30

The recording of the proceedings made in pursuance of subsection (2) above is to be
received in evidence without being sworn to by witnesses.
Live television link

(1)

Where the special measure to be used is a live television link, the court must make such
arrangements as seem to it appropriate for the vulnerable witness in respect of whom the
special measure is to be used to give evidence by means of such a link.

(2)

Where—
(a) the live television link is to be used in proceedings in a sheriff court, but
(b) that court lacks accommodation or equipment necessary for the purpose of
receiving such a link,

35

the sheriff may by order transfer the proceedings to any sheriff court in the same
sheriffdom which has such accommodation or equipment available.
(3)

An order may be made under subsection (2) above—
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(a) at any stage in the proceedings (whether before or after the commencement of the
proof or other hearing at which the vulnerable witness is to give evidence), or
(b) in relation to a part of the proceedings.

16
5

10

Screens
(1)

Where the special measure to be used is a screen, the screen must be used to conceal the
parties to the proceedings from the sight of the vulnerable witness in respect of whom
the special measure is to be used.

(2)

However, the court must make arrangements to ensure that the parties are able to watch
and hear the vulnerable witness giving evidence.

(3)

Subsections (2) and (3) of section 15 apply for the purposes of use of a screen under this
section as they apply for the purposes of use of a live television link under that section
but as if—
(a) references to the live television link were references to the screen, and
(b) the reference to receiving such a link were a reference to the use of a screen.

15

17

20

Supporters
(1)

Where the special measure to be used is a supporter, another person (“the supporter”)
nominated by or on behalf of the vulnerable witness in respect of whom the special
measure is to be used may be present alongside the witness for the purpose of providing
support whilst the witness is giving evidence.

(2)

Where the person nominated as the supporter is to give evidence in the proceedings, that
person may not act as the supporter at any time before giving evidence.

(3)

The supporter must not prompt or otherwise seek to influence the vulnerable witness in
the course of giving evidence.
Establishment of grounds of referral to children’s hearings: restrictions on evidence

25

18

Establishment of grounds of referral to children’s hearings: restrictions on
evidence
After section 68 (application to sheriff to establish grounds of referral) of the Children
(Scotland) Act 1995 (c.36) there is inserted—
“68A

30

(1)

Restrictions on evidence in certain cases involving sexual abuse
This section applies in relation to—
(a) an application under section 65(7) or (9) of this Act in which the ground
of referral to be established is a condition mentioned in—
(i)

35

paragraph (b) of subsection (2) of section 52 of this Act where that
condition is alleged to be satisfied by reference to sexual
behaviour engaged in by any person,

(ii) paragraph (d), (e) or (f) of that subsection where that condition is
alleged to be satisfied by reference to a relevant offence, or
(iii) paragraph (g) of that subsection, or
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(b) an application under section 85 of this Act for a review of a finding that
any such ground of referral is established.
(2)
5

In hearing the application, the sheriff shall not admit, or allow questioning
designed to elicit, evidence which shows or tends to show that the child who is
the subject of the application or any other witness giving evidence at the
hearing (such child or other witness being referred to in this section and section
68B of this Act as “the witness”)—
(a) is not of good character (whether in relation to sexual matters or
otherwise),
(b) has, at any time, engaged in sexual behaviour not forming part of the
subject matter of the ground of referral,

10

(c) has, at any time (other than shortly before, at the same time as or shortly
after the acts which form part of the subject matter of the ground of
referral), engaged in such behaviour, not being sexual behaviour, as
might found the inference that the witness is not a credible or reliable
witness, or

15

(d) has, at any time, been subject to any such condition or predisposition as
might found the inference referred to in paragraph (c) above.
(3)

In subsection (1)(a)(ii) above, “relevant offence” means—
(a) an offence mentioned in paragraph 1 or 4 of Schedule 1 (offences against
children under the age of 17 to which special provisions apply) to the
Criminal Procedure (Scotland) Act 1995 (c.46), or

20

(b) any other offence mentioned in that Schedule where there is a substantial
sexual element in the alleged commission of the offence.
25

(4)

In subsection (2)(b) and (c) above—
(a) “the subject matter of the ground of referral” means—
(i)

30

in the case of an application in which the ground of referral to be
established is the condition referred to in paragraph (a)(i) of
subsection (1) above, the sexual behaviour referred to in that
paragraph,

(ii) in the case of any other application, the acts or behaviour
constituting the offence by reference to which the ground of
referral is alleged to be established, and
(b) the reference to engaging in sexual behaviour includes a reference to
undergoing or being made subject to any experience of a sexual nature.

35

68B
(1)

40

Exceptions to restrictions under section 68A
The sheriff hearing an application referred to in subsection (1) of section 68A
of this Act may, on an application by any party to the proceedings, admit such
evidence or allow such questioning as is referred to in subsection (2) of that
section if satisfied that—
(a) the evidence or questioning will relate only to a specific occurrence or
occurrences of sexual or other behaviour or to specific facts
demonstrating—
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(i)

the character of the witness, or

(ii) any condition or predisposition to which the witness is or has been
subject,
(b) that occurrence or those occurrences of behaviour or facts are relevant to
establishing the ground of referral, and

5

(c) the probative value of the evidence sought to be admitted or elicited is
significant and is likely to outweigh any risk of prejudice to the proper
administration of justice arising from its being admitted or elicited.
(2)

In subsection (1) above—
(a) the reference to an occurrence or occurrences of sexual behaviour
includes a reference to undergoing or being made subject to any
experience of a sexual nature,

10

(b) “the proper administration of justice” includes—
(i)

appropriate protection of the witness’s dignity and privacy, and

(ii) ensuring the facts and circumstances of which the sheriff is made
aware are relevant to an issue to be put before the sheriff and
commensurate with the importance of that issue to the sheriff’s
decision on the question whether the ground of referral is
established.

15

(3)

20

In this section, “the witness” means the child who is the subject of the
application referred to in section 68A(1) or other witness in respect of whom
the evidence is sought to be admitted or elicited.”.

PART 3
MISCELLANEOUS AND GENERAL
Abolition of the competence test

25

19

Abolition of the competence test for witnesses in criminal and civil proceedings
(1)

The evidence of any person called as a witness (referred to in this section as “the
witness”) in criminal or civil proceedings is not inadmissible solely because the witness
does not understand—
(a) the nature of the duty of a witness to give truthful evidence, or

30

(b) the difference between truth and lies.
(2)

Accordingly, the court must not, at any time before the witness gives evidence, take any
step intended to establish whether the witness understands those matters.
Commencement and short title

35

20

Commencement and short title
(1)

This Act (except this section) comes into force on such day as the Scottish Ministers
may by order made by statutory instrument appoint.

(2)

Different days may be appointed under this section for—
(a) different courts or descriptions of court,
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(b) different proceedings or types of proceedings, or
(c) other different purposes.

5

(3)

An order under this section may contain such transitional, transitory and saving
provision as the Scottish Ministers consider necessary or expedient.

(4)

This Act may be cited as the Vulnerable Witnesses (Scotland) Act 2003.
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[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to make provision for the use of special measures for the
purpose of taking the evidence of children and other vulnerable witnesses in criminal or civil
proceedings; to provide for evidential presumptions in criminal proceedings where certain
reports of identification procedures are lodged as productions; to make provision about the
admissibility of expert psychological or psychiatric evidence as to subsequent behaviour of
the complainer in criminal proceedings in respect of certain offences; to enable the
prohibition of the personal conduct of the defence in criminal proceedings in which a
vulnerable witness is to give evidence; to make provision about the admissibility of certain
evidence bearing on the character, conduct or condition of witnesses in proceedings before a
sheriff relating to the establishment of grounds of referral to children’s hearings; to abolish
the competence test for witnesses in criminal and civil proceedings; and for connected
purposes.
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On:
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Cathy Jamieson
23 June 2003
Peter Peacock, Hugh Henry
Executive Bill

Session 2 (2003)

Vulnerable Witnesses (Scotland) Bill
Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 20

Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 1
Jackie Baillie
Supported by: Maureen Macmillan
26

In section 1, page 1, line 26, after <witness> insert—
<(vi) the person has a mental illness,
(wi) the person has a learning disability,
(xi) the person is the victim of an alleged sexual offence (within the
meaning of section 288C of the Criminal Procedure (Scotland) Act
1995 (c.46)) to which the proceedings relate,
(yi) the person is the victim of an alleged offence involving abuse
(within the meaning of section 7 of the Protection from Abuse
(Scotland) Act (asp 14) to which the proceedings relate, or
(zi)>
Jackie Baillie
Supported by: Maureen Macmillan

27

In section 1, page 2, line 1, leave out from beginning to <(asp 13))> in line 2 and insert
<personality disorder>
Hugh Henry

1

In section 1, page 2, leave out lines 11 to 17
Hugh Henry

2

In section 1, page 2, line 22, at end insert <, and
(g) such other matters, including—
(i)

the social and cultural background and ethnic origins of the person,

(ii) the person’s sexual orientation,
(iii) the domestic and employment circumstances of the person,
(iv) any religious beliefs or political opinions of the person, and
SP Bill 5A-ML

1

Session 2 (2003)
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(v) any physical disability or other physical impairment which the
person has,
as appear to the court to be relevant.>
Jackie Baillie
Supported by: Maureen Macmillan
28

In section 1, page 2, line 35, after <trial,> insert—
<(a) the court must make every reasonable effort to—
(i)

call the child witness to give evidence, and

(ii) take the child witness’s evidence,
as expeditiously as possible (without prejudice to the fair and effective
conduct of the trial), and
(b)>
Patrick Harvie
34

In section 1, page 5, line 20, at end insert <, and
( ) the use of an intermediary in accordance with section 271MA of this
Act.>
Hugh Henry

3

In section 1, page 5, line 33, at end insert—
<( ) abduction, and
( ) plagium>
Nicola Sturgeon

37

In section 1, page 6, line 28, at end insert—
<( ) A party to whom the making of a vulnerable witness application has been
intimated under subsection (9) below may, within 48 hours of such intimation,
submit to the court, in writing, any objections the party has to the making of an
order authorising the use of such special measure or measures as are specified in
the application.>
Nicola Sturgeon

38

In section 1, page 6, line 30, leave out from <consider> to end of line 43 and insert <appoint, for
a date before the trial diet, a diet under subsection (6) below for the purpose of considering the
application and ordain the parties to attend.>
Nicola Sturgeon

39
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In section 1, page 6, line 43, at end insert—

2

<( )

If, within 48 hours of the court making an order under subsection (5)(a) above,
a party to the proceedings (other than the party who made the vulnerable
witness application) submits to the court a request to be heard the court shall
order that, before the trial diet, there shall be a hearing under section 271D(1)
and ordain the parties to attend.>

Nicola Sturgeon
40

In section 1, page 7, line 1, leave out <making an order under subsection (5)(b)> and insert
<appointing a date under subsection (5)>
Nicola Sturgeon

41

In section 1, page 7, line 9, at end insert—
<(6A) The court may dispense with a hearing under subsection (6) above and
consider the application in the absence of the parties if each party to whom the
application has been intimated under subsection (9) below notifies the court
that the party has no objection to the authorisation of the use of a special
measure or measures.
(6B) After considering an application in the absence of parties under subsection
(6A) above, the court may, if satisfied that the witness in respect of whom the
application is made is a vulnerable witness, make an order authorising the use
of such special measure or measures as the court considers to be the most
appropriate for the purposes of taking the vulnerable witness’s evidence.>
Nicola Sturgeon

42

In section 1, page 7, line 10, leave out <5(a) or (6)> and insert <(6) or (6B)>
Hugh Henry

4

In section 1, page 7, line 17, leave out <(f)> and insert <(g)>
Hugh Henry

5

In section 1, page 10, line 33, leave out <(f)> and insert <(g)>
Patrick Harvie

45

In section 1, page 11, line 27, after <Act,> insert—
<( ) use of an intermediary in accordance with section 271MA of this Act,>
Patrick Harvie

46

In section 1, page 11, line 34, leave out <271M> and insert <271MA>
Mike Pringle

47

In section 1, page 12, line 4, after <court> insert <on special cause shown>

3
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Patrick Harvie
48

In section 1, page 13, line 35, at end insert—
<271MA Intermediaries
(1)

Where the special measure to be used is an intermediary, the examination of
the witness (however and wherever conducted) shall be conducted through an
interpreter or other person approved by the court for the purposes of this
section (“the intermediary”).

(2)

The function of the intermediary will be to communicate—
(a) to the witness, questions put to the witness, and
(b) to any person asking such questions, the answers given by the witness in
reply to them,
and to explain such questions or answers so far as necessary to enable them to
be understood by the witness or person in question.>

Hugh Henry
6

In section 1, page 13, line 36, leave out from beginning to end of line 9 on page 14
Section 2
Hugh Henry

7

In section 2, page 15, line 33, after <diet> insert <in summary proceedings in the sheriff court>
After section 5
Patrick Harvie

49

After section 5, insert—
<Restrictions on evidence relating to provision of therapy to children
After section 275C of the 1995 Act (as inserted by section 5 above) there is inserted—
“Restrictions on evidence relating to the provision of therapy to children
275D
(1)

Restrictions on evidence relating to the provision of therapy to children
In the trial of a person charged with an offence involving a child as a
complainer or a witness, the court shall not admit, or allow questioning
designed to elicit, evidence which shows or tends to show—
(a) that the complainer or, as the case may be, witness has at any time—
(i)

sought access to, or

(ii) undergone,
therapy, or
(b) the nature of any such therapy.
(2)
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In subsection (1) above “complainer” means the person against whom the
offence referred to in that subsection is alleged to have been committed.”>

4

Section 6
Hugh Henry
8

In section 6, page 18, line 5, at end insert <and in any victim statement proof relating to any
offence to which the trial relates>
Hugh Henry

9

In section 6, page 18, line 6, after <proceedings> insert <(other than proceedings in the district
court)>
Hugh Henry

10

In section 6, page 18, line 18, at end insert—
<( ) abduction, and
( ) plagium>
Hugh Henry

11

In section 6, page 18, line 35, at end insert—
<( )

In subsection (1) above, “victim statement proof” means any proof ordered in
relation to—
(a) a victim statement made by virtue of subsection (2) (or by virtue of that
subsection and subsection (6)) of section 14 of the Criminal Justice
(Scotland) Act 2003 (asp 7), or
(b) a statement made by virtue of subsection (3) of that section in relation to
such a victim statement.>

Hugh Henry
12

In section 6, page 19, line 4, at end insert—
<( ) in the district court,>
Hugh Henry

13

In section 6, page 19, line 15, at end insert <and in any victim statement proof relating to any
offence to which the trial relates.>
Hugh Henry

14

In section 6, page 19, line 26, at end insert—
<( )

In subsection (2) above, “victim statement proof” means any proof ordered in
relation to—
(a) a victim statement made by virtue of subsection (2) (or by virtue of that
subsection and subsection (6)) of section 14 of the Criminal Justice
(Scotland) Act 2003 (asp 7), or
(b) a statement made by virtue of subsection (3) of that section in relation to
such a victim statement.>
5
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Hugh Henry
15

In section 6, page 19, leave out lines 27 to 35
After section 6
Hugh Henry

16

After section 6, insert—
<Special pre-trial procedures for ascertaining in such cases whether accused has
engaged a solicitor
(1)

In section 71 (first diet) of the 1995 Act—
(a) in subsection (A1)—
(i)

after “diet” there is inserted “in proceedings to which subsection (B1)
below applies”,

(ii) the words from “where” to “applies” are repealed, and
(iii) for “he” substitute “the accused”,
(b) after that subsection there is inserted—
“(B1) This subsection applies to proceedings—
(a) in which the accused is charged with a sexual offence to which section
288C of this Act applies,
(b) to which section 288ZE of this Act applies, or
(c) in which an order under section 288E(2) of this Act has been made
before the trial diet.”,
(c) in subsection (5A), for paragraph (a) there is substituted—
“(a) the proceedings in which the first diet is being held are proceedings to
which subsection (B1) above applies;”
(2)

In section 71A (further pre-trial diet in sheriff court solemn proceedings: dismissal or
withdrawal of solicitor representing accused in case of sexual offence) of the 1995 Act,
in subsection (1)(a), for the words “charged with a sexual offence to which section
288C” there is substituted “in proceedings to which subsection (B1) of section 71”.

(3)

In section 72A (pre-trial diet in High Court proceedings: inquiry about legal
representation of accused in cases of sexual offences) of the 1995 Act—
(a) in subsection (1), for the words from the beginning to “Act” there is substituted
“In proceedings to which this section”,
(b) after that subsection there is inserted—
“(1A) This section applies to proceedings in the High Court—
(a) in which the accused is charged with a sexual offence to which section
288C of this Act applies,
(b) to which section 288ZE of this Act applies, or
(c) in which an order under section 288E(2) of this Act has been made
before the trial diet.”.>
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6

Hugh Henry
17

After section 6, insert—
<Prohibition on accused personally precognoscing children under 12
Prohibition of precognition by accused in person of child witnesses under 12 in
cases to which section 288ZE applies
In section 291 (precognition on oath of defence witnesses) of the 1995 Act, after
subsection (5) there is inserted—
“(6)

(7)

A warrant is not to be granted under this section for the citation for
precognition by the accused in person of any child under the age of 12 on the
relevant date where the offence in relation to which the child is alleged to be a
witness is one specified in section 288ZE(3) of this Act.
In subsection (6) above, “the relevant date” means—
(a) where an indictment or complaint in respect of the offence has been
served on the accused at the time of the application, the date on which
the indictment or complaint was so served, or
(b) where an indictment or complaint in respect of the offence has not been
so served, the date on which the application under subsection (1) above
is made.”.>

Hugh Henry
18

After section 6, insert—
<Pre-trial procedure in sheriff court summary proceedings
Summary proceedings in sheriff court: pre-trial procedure where no intermediate
diet is fixed
After section 148A of the 1995 Act there is inserted—
“148B
(1)

Pre-trial procedure in sheriff court where no intermediate diet is fixed
Where, in any summary proceedings in the sheriff court, no intermediate diet is
fixed, the court shall, at the trial diet before the first witness is sworn—
(a) ascertain whether subsection (2) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused and, if
so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to the person or, as the case may be, the
accused, and
(b) if—
(i)

section 288ZE of this Act applies to the proceedings, or

(ii) an order under section 288E(2) has been made in the proceedings,
ascertain whether or not the accused has engaged a solicitor for the
purposes of his defence at the trial.
(2)

This subsection applies—
(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,
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(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or be likely to be, a vulnerable witness.
(3)

Where, following inquiries for the purposes of subsection (1)(b) above, it
appears to the court that the accused has not engaged a solicitor for the
purposes of his defence at the trial, the court may adjourn the trial diet for a
period of not more than 48 hours and ordain the accused then to attend.

(4)

At the trial diet, the court may ask the prosecutor and the accused any question
in connection with any matter which it is required to ascertain or consider
under subsection (1) above.”.>

Hugh Henry
19

After section 6, insert—
<Proceedings in the district court
Application of vulnerable witnesses provisions to proceedings in the district court
After section 288E of the 1995 Act (as inserted by section 6 of this Act) there is
inserted—
“Application of vulnerable witnesses provisions to proceedings in the district court
288F Application of vulnerable witnesses provisions to proceedings in the district
court
(1) The Scottish Ministers may by order made by statutory instrument provide for any
of sections—
(a) 271 to 271M,
(b) 288ZE, and
(c) 288E,
of this Act to apply, subject to such modifications (if any) as may be specified
in the order, to proceedings in the district court.
(2)

An order under subsection (1) may—
(a) make such incidental, supplemental, consequential, transitional,
transitory or saving provision as the Scottish Ministers think necessary
or expedient,
(b) make different provision for different district courts or descriptions of
district court or different proceedings or types of proceedings,
(c) modify any enactment.

(3)

An order under this section shall not be made unless a draft of the statutory
instrument containing the order has been laid before, and approved by
resolution of, the Scottish Parliament.”.>
Section 7

Jackie Baillie
Supported by: Maureen Macmillan
50
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In section 7, page 20, line 9, after <witness> insert—

8

<( )

the person has a mental illness,

( ) the person has a learning disability,
( ) the person has been the victim of a sexual offence (within the meaning of
section 288C of the Criminal Procedure (Scotland) Act 1995 (c.46))
committed by a party to the proceedings,
( ) the person has been the victim of an offence involving abuse (within the
meaning of section 7 of the Protection from Abuse (Scotland) Act (asp 14))
committed by a party to the proceedings, or
( )>
Jackie Baillie
Supported by: Maureen Macmillan
51

In section 7, page 20, line 11, leave out from beginning to <(asp13))> in line 12 and insert
<personality disorder>
Hugh Henry

20

In section 7, page 20, leave out lines 20 to 26
Hugh Henry

21

In section 7, page 20, line 31, at end insert <, and
(g) such other matters, including—
(i)

the social and cultural background and ethnic origins of the person,

(ii) the person’s sexual orientation,
(iii) the domestic and employment circumstances of the person,
(iv) any religious beliefs or political opinions of the person, and
(v) any physical disability or other physical impairment which the person has,
as appear to the court to be relevant.>
Section 8
Jackie Baillie
Supported by: Maureen Macmillan
52

In section 8, page 21, line 12, after <must,> insert—
<(a) make every reasonable effort to—
(i)

call the child witness to give evidence, and

(ii) take the child witness’s evidence,
as expeditiously as possible (without prejudice to the fair and effective conduct of
the proceedings), and
(b)>

9
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Patrick Harvie
59

In section 8, page 21, line 32, at end insert <, or
( )

the use of an intermediary in accordance with section (Intermediaries)>

Hugh Henry
22

In section 8, page 22, line 21, leave out <(f)> and insert <(g)>
Section 13
Patrick Harvie

64

In section 13, page 25, line 10, after <17,> insert—
<( ) use of an intermediary in accordance with section (Intermediaries),>
After section 17
Patrick Harvie

65

After section 17, insert—
<Intermediaries
(1)

Where the special measure to be used is an intermediary, the examination of the witness
(however and wherever conducted) shall be conducted through an interpreter or other
person approved by the court for the purposes of this section (“the intermediary”).

(2)

The function of the intermediary will be to communicate—
(a) to the witness, questions put to the witness, and
(b) to any person asking such questions, the answers given by the witness in reply to
them,
and to explain such questions or answers so far as necessary to enable them to be
understood by the witness or person in question.

(3)

Provision may be made by act of sederunt regulating, so far as not regulated by this
section, the use in any proceedings of an intermediary.>
After section 19

Mike Pringle
66

After section 19, insert—
<Training
Child witnesses: training of court personnel etc.
(1)

No order bringing—
(a) section 1, or
(b) sections 7 to 17,
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of this Act (in so far as those provisions relate to child witnesses within the meaning of
section 271 of the 1995 Act or, as the case may be, section 7 of this Act) into force in
respect of any court or description of court or any proceedings or types of proceedings
may be made until such categories of persons as the Scottish Ministers may, by order
made by statutory instrument, prescribe in relation to such courts or proceedings have
received such training relating to child witnesses as may be so prescribed.
(2)

A statutory instrument containing an order under subsection (1) above is subject to
annulment in pursuance of a resolution of the Scottish Parliament.>
Section 20

Mike Pringle
67

In section 20, page 28, line 36, at beginning insert <Subject to section (Child witnesses: training
of court personnel etc.),>
Long Title
Hugh Henry

23

In the long title, page 1, line 6, after <offences;> insert <to prohibit persons charged with certain
offences from conducting their own defence at the trial and any victim statement proof where a
child witness under the age of 12 is to give evidence at the trial;>
Patrick Harvie

68

In the long title, page 1, line 6, after <offences;> insert <to make provision about the
admissibility of evidence relating to therapy sought or received by children in certain cases;>
Hugh Henry

24

In the long title, page 1, line 6, leave out from <prohibition> to first <in> in line 7 and insert
<court to prohibit persons from conducting their own defence at the trial and any victim
statement proof in other>
Hugh Henry

25

In the long title, page 1, line 7, after <evidence;> insert <to prohibit persons charged with certain
offences from seeking to precognosce personally a child under the age of 12;>

11
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Vulnerable Witnesses (Scotland) Bill
Groupings of Amendments for Stage 3
Note: The time limits indicated are those set out in the timetabling motion to be considered
by the Parliament before the Stage 3 proceedings begin. If that motion is agreed to, debate on
the groups above each line must be concluded by the time indicated, although the
amendments in those groups may still be moved formally and disposed of later in the
proceedings.
Group 1: Vulnerable witnesses – definition
26, 27, 1, 2, 4, 5, 50, 51, 20, 21, 22
Group 2: Child witnesses – expeditious taking of evidence
28, 52
Debate to end no later than 45 minutes after proceedings begin
Group 3: Special measures – use of intermediaries
34, 45, 46, 48, 59, 64, 65
Group 4: Child witnesses under 12 – special provisions
3, 10, 17, 25
Debate to end no later than 1 hours 10 minutes after proceedings begin
Group 5: Vulnerable witnesses other then child witnesses - procedure
37, 38, 39, 40, 41, 42
Debate to end no later than 1 hour 30 minutes after proceedings begin
Group 6: Taking of evidence by a commissioner – presence of accused
47
Group 7: Application of vulnerable witness provisions to proceedings in district court
6, 7, 9, 12, 19
Debate to end no later than 1 hour 45 minutes after proceedings begin

Group 8: Restrictions on evidence relating to provision of therapy to children
49, 68
Debate to end no later than 2 hours after proceedings begin
Group 9: Proceedings where personal conduct of defence by accused prohibited
8, 11, 13, 14, 23, 24
Group 10: Vulnerable witnesses – pre-trial procedures etc.
15, 16, 18
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SP Bill 5A–G

Session 2 (2004)

Group 11: Child witnesses – Training of court personnel etc.
66, 67
Debate to end no later than 2 hours 30 minutes after proceedings begin

2
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 1, No. 58

Session 2

Meeting of the Parliament
Thursday 4 March 2004
Note: (DT) signifies a decision taken at Decision Time.
Vulnerable Witnesses (Scotland) Bill – Business Motion: Tavish Scott, on behalf
of the Parliamentary Bureau, moved S2M-993—That the Parliament agrees that,
during the Stage 3 proceedings of the Vulnerable Witnesses (Scotland) Bill, debate
on each part of those proceedings shall be brought to a conclusion by the time-limits
indicated (each time-limit being calculated from when Stage 3 begins and excluding
any periods when other business is under consideration or when the meeting of the
Parliament is suspended or otherwise not in progress)
Groups 1 and 2 - no later than 45 minutes
Groups 3 and 4 - no later than 1 hour 10 minutes
Group 5 - no later than 1 hour 30 minutes
Groups 6 and 7 - no later than 1 hour 45 minutes
Group 8 - no later than 2 hours
Groups 9 to 11 - no later than 2 hours 30 minutes
Motion to pass the Bill – no later than 3 hours 20 minutes
The motion was agreed to.
Vulnerable Witnesses (Scotland) Bill - Stage 3: The Bill was considered at Stage
3.
The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 7, 8, 9,
10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24 and 25.
Amendment 47 was agreed to (by division: For 81, Against 10, Abstentions 0).
The following amendments were disagreed to (by division)—
37
(For 33, Against 64, Abstentions 0)
49
(For 26, Against 69, Abstentions 0).
The following amendments were moved and, with the agreement of the Parliament,
withdrawn: 26, 28, 34 and 66.
Other amendments were not moved.
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Vulnerable Witnesses (Scotland) Bill – Stage 3: The Minister for Justice (Cathy
Jamieson) moved S2M-699—That the Parliament agrees that the Vulnerable
Witnesses (Scotland) Bill be passed.
After debate, the motion was agreed to (DT).

2
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Business Motion
09:31
The Presiding Officer (Mr George Reid): The
first item of business is consideration of business
motion S2M-993, in the name of Patricia
Ferguson, on behalf of the Parliamentary Bureau,
which sets out a timetable for the stage 3
consideration of the Vulnerable Witnesses
(Scotland) Bill.
Motion moved,
That the Parliament agrees that, during the Stage 3
proceedings of the Vulnerable Witnesses (Scotland) Bill,
debate on each part of those proceedings shall be brought
to a conclusion by the time-limits indicated (each time-limit
being calculated from when Stage 3 begins and excluding
any periods when other business is under consideration or
when the meeting of the Parliament is suspended or
otherwise not in progress)
Groups 1 and 2 - no later than 45 minutes
Groups 3 and 4 - no later than 1 hour 10 minutes
Group 5 - no later than 1 hour 30 minutes
Groups 6 and 7 - no later than 1 hour 45 minutes
Group 8 - no later than 2 hours
Groups 9 to 11 - no later than 2 hours 30 minutes
Motion to pass the Bill – no later than 3 hours 20 minutes—
[Tavish Scott.]

Motion agreed to.
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Vulnerable Witnesses (Scotland)
Bill: Stage 3
09:31
The Presiding Officer (Mr George Reid): The
next item of business is the first part of stage 3
proceedings on the Vulnerable Witnesses
(Scotland) Bill, for which members should have
the bill—SP bill 5A, as amended at stage 2—the
marshalled list, which contains all the
amendments that have been selected for debate,
and the list of groupings.
Each amendment will be disposed of in turn but,
when we reach a series of amendments that have
already been debated and that are consecutive in
the marshalled list, I shall invite the minister to
move them en bloc and, unless any member
objects, shall put a single question on them. I will
employ that procedure only if members agree; I
am quite prepared to put the question on
amendments individually, where that is preferred
by the Parliament.
Any amendment that has been moved may be
withdrawn with the agreement of members who
are present. It is, of course, possible for members
not to move amendments, if they so wish. The
electronic voting system will be used for all
divisions. I will allow a voting period of two minutes
for the first division and thereafter I will allow a
voting period of one minute for the first division
after a debate on a group; all other divisions will
last for 30 seconds. I hope that that is clear.
Section 1—Evidence of children and other
vulnerable witnesses: special measures
The Presiding Officer: Group 1 is on the
definition of vulnerable witnesses. Amendment 26,
in the name of Jackie Baillie, is grouped with
amendments 27, 1, 2, 4, 5, 50, 51, 20, 21 and 22.
Jackie Baillie (Dumbarton) (Lab): In speaking
to amendments 26, 27, 50 and 51, I want first to
recognise the huge change that will be brought
about by the passing of the Vulnerable Witnesses
(Scotland) Bill. In future, substantial numbers of
children and vulnerable witnesses will for the first
time have access to special measures in courts.
Those special measures will not only make the
process less intimidating, but undoubtedly help
children and vulnerable witnesses to give their
best evidence. In seeking support for my
amendments, I do not dismiss any of that; the
desire is simply to extend the principle to a much
wider group of people, to ensure that no one slips
through the net.
In the Justice 2 Committee, there has been
much discussion about adding further categories
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to the definition of a vulnerable witness. It would
be fair to say that I support the Executive’s desire
to avoid listing a further set of categories because,
by taking the route of simply providing lists, we
may end up unwittingly excluding people. At the
same time, the committee was much taken by the
views of Enable and the Law Society of Scotland,
which suggested that automatic entitlement to
special measures should be available to people
with a learning disability or a mental disorder.
In balancing those arguments, the committee
was minded to accept the case that there should
be automatic entitlement to be considered for a
special measure rather than automatic entitlement
to a special measure. That would have the effect
of ensuring that no one fell through the net, but it
would also acknowledge the Executive’s concerns.
The underlying thinking is that, because nonvisible disabilities can sometimes be the most
difficult to identify and assess, witnesses with a
mental health disorder or a learning disability
should have a more robust entitlement than is
currently provided for in the bill.
The committee was sympathetic to the concerns
expressed by Rape Crisis Scotland and other
organisations, which recognised that victims of
alleged domestic abuse and alleged sexual
offences could benefit in similar ways. I will leave
that point to my colleague Maureen Macmillan to
develop.
I am grateful to the Executive for the continuing
dialogue over the past few months, which has
allowed consideration of practical ways of giving
effect to the relevant amendments. A range of
other measures—which Hugh Henry helpfully set
out in a letter to me and Maureen Macmillan on 29
January 2004—will ensure that vulnerable
witnesses get the support that they need and
deserve. I have discussed with the minister the
need to review the legislation to ensure the
efficacy of the definition and to establish whether it
is being implemented consistently across the
country.
There is a need for those who are responsible
for implementation to receive training, particularly
on learning disability—we know that it can be
difficult to identify whether someone has a learning
disability, especially if it is mild to moderate. It is
also the case that people who appear to have little
or no capacity can often communicate their views
clearly, so it is evident that the potential exists for
capacity to be overestimated and underestimated.
Training for the police, the Procurator Fiscal
Service, the courts and others will assist and I
would be grateful if the minister accepted that the
training should be informed by people with
learning disabilities and should be user led, as
those people are best placed to explain how and
why they need to be supported.


431

6261

4 MARCH 2004

I hope that the Executive will involve voluntary
sector organisations such as Enable, because it is
recognised that, for the legislation to be truly
effective, we need a multi-agency approach. The
Executive should also consider the provision of
accessible information at all stages of the process.
That is particularly important in civil cases. The
vulnerable witness officer could have a role in
providing early support for vulnerable witnesses in
civil cases in which it is unlikely that the police or
procurators fiscal will have a role. I welcome the
Executive’s commitment to consider creating a
field in a standard police report that would identify
the much wider range of vulnerable witnesses.
Taken together, those measures will perhaps have
the same effect as the amendments under
discussion would.
I welcome amendment 2, in the name of Hugh
Henry. It responds to concerns that were
expressed by the Disability Rights Commission at
stage 1, which related to definitions and the lack of
an explicit link between the bill and the definition in
the Disability Discrimination Act 1995. I am
pleased that agreement with the Disability Rights
Commission appears to have been reached,
because amendment 2—like my amendments—
will help to ensure that everyone with a special
need is included under the terms of the bill.
I move amendment 26.
The Deputy Minister for Justice (Hugh
Henry): I fully understand Jackie Baillie’s view that
some categories of witnesses should automatically
be considered to be vulnerable. That view, which
has been restated today, was also expressed by
Maureen Macmillan at stage 2. I know that the
issue was raised in the stage 1 report and during
the stage 1 debate.
As Jackie Baillie has indicated, we have made
some progress and have given certain
commitments, which in many respects go in the
direction in which Jackie Baillie and others wish to
move. At stage 2, I gave an undertaking that the
Executive would consider the matter again. Along
with our colleagues in the Crown Office and
Procurator Fiscal Service, we take such matters
very seriously. We have thought carefully about
whether the bill should be amended or whether the
commitments that we have given are the best way
to go. Our conclusion is that the bill as it stands
probably represents the right way forward.
We have given certain commitments. As Jackie
Baillie indicated, I wrote her a letter in which I
raised a number of issues. I want to put on record
the fact that we fully stand by the commitments
that we made in that letter. If the letter would be
helpful to members, it will, with Jackie Baillie’s
permission, be available for public consideration.
The Executive considers that the letter probably
does as much as is required.
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During the discussions, the Executive identified
some significant practical measures that we
consider will help to ensure that witnesses are
given proper consideration for special measures
and that vulnerable witnesses do not slip through
the net. Jackie Baillie and Maureen Macmillan
have been right to say that we need to sensitise
the system so that it is better at identifying people
who need additional help to give evidence,
whether because of a mental disorder or for any
other reason. Organisations throughout the justice
service are already aware of the Executive’s
commitment to making the bill work and to
ensuring that genuinely vulnerable witnesses do
not fall through the net. We want to ensure that
agencies and organisations work together to raise
awareness so that such people are identified and
their needs are recognised. However, we do not
believe that it is right to do that by legal definitions
in the bill or simply by labelling people as
vulnerable.
The Crown Office and Procurator Fiscal Service
plays a pivotal role and I wish to put on record two
commitments that it has made, which the
Executive believes will go a long way towards
ensuring that vulnerable witnesses are identified.
First, the Lord Advocate has given a commitment
to issuing instructions to the police on the
identification and reporting of vulnerable
witnesses. That will have the effect of building
issues of vulnerability into the work of the police
and will require the police to consider issues of
vulnerability for each witness. Jackie Baillie
mentioned the field in the standard police report.
That will make a significant contribution, but it will
be backed up by training and guidance, so that
police officers are aware of what to look out for
when considering issues of vulnerability.
Users should be able to influence the shape of
training, not only of police but of other staff
involved in the delivery of justice. We should
consider the skills, experience and expertise in the
voluntary sector that can be brought to bear. A
number of organisations—Jackie Baillie has
mentioned some, including Enable—have a
valuable contribution to make in helping to shape
and potentially to deliver training where that is
appropriate, although that would be a decision for
those directly involved. I would welcome their full
participation in the training process.
Secondly,
and
complementary
to
the
commitment on training, there is the Crown
Office’s guidance to procurators fiscal and other
staff. The Crown Office will be updating its
guidance to staff as a result of the bill and it has
made a firm commitment to involving the
interested organisations in the process of
developing that guidance. It will consult a range of
appropriate interest groups, such as Enable, the
Scottish Association for Mental Health, the
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Scottish Rape Crisis Network, Scottish Women’s
Aid and others, so that their concerns are fully
considered, their knowledge and expertise are
utilised and they have the opportunity to influence
the shape and the content of the guidance.
The Crown Office is anxious to enlist the
invaluable experience of those groups in preparing
the instructions and in equipping prosecutors with
the skills and information that are required to
identify or recognise different types of vulnerability,
including latent non-visible disabilities. The Crown
Office also intends to make publicly available as
much of its internal guidance as it can, consistent
with its public interest duties and the exemptions
afforded under freedom of information legislation.
That is likely to mean that the majority, if not all, of
the guidance relating to vulnerable witnesses will
come into the public domain in one form or
another and will be open to scrutiny. The
Executive hopes that that will be an additional way
of increasing public confidence about the way in
which the prosecution service deals with
vulnerable people.
The Executive expects that, if support groups
are aware of the contents of the guidance, having
contributed to its drafting, they will be able to
advise and refer the witnesses whom they support
and will be in a position to draw the attention of the
authorities to relevant information. I echo Jackie
Baillie’s point about the role of vulnerable witness
officers in supporting those who need support, in
helping with identification and in providing
counselling support and advice.
The Executive wants to work at raising
awareness on the civil side, so that parties and
solicitors acting in those cases are aware of the
need to make applications for special measures
for vulnerable witnesses. In the sheriff court, any
necessary changes to the rules of court will be a
matter to be considered by the Sheriff Court Rules
Council. The Executive expects that the council
will be keen to consult relevant interest groups
when it is preparing the information and guidance
necessary to raise awareness and to ensure that
the new procedures and rules operate effectively.
09:45
I hope that members can agree that those
commitments
demonstrate
the Executive’s
determination to make a real difference. On the
basis of the reassurance given, both today and in
the letter that Jackie Baillie referred to, I hope that
Jackie Baillie will consider not pressing her
amendments.
Amendments 1, 2, 4, 5, 20, 21 and 22 deal with
definitions of disability. Proposed section 271(2),
which the bill will insert into the Criminal
Procedure (Scotland) Act 1995, lists the factors
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that the court can take into account in determining
vulnerability in criminal proceedings and section
7(2) of the bill does the same for civil proceedings.
One of those factors is any physical disability
that the person giving evidence has. The Disability
Rights Commission requested that the reference
to physical disability in the bill be amended to refer
to disabilities and impairments. Executive and
non-Executive amendments on the issue were
lodged at stage 2, but were all withdrawn or not
moved on the basis that the Executive would
continue its dialogue with the DRC and lodge an
amendment at stage 3. We have done that and
propose to change the reference so that, rather
than referring only to a physical disability, the bill
also refers to any other physical impairment that a
witness may have.
It should be noted that the Executive lodged an
amendment at stage 2 that will ensure that any
other factors that could be relevant to an individual
witness’s vulnerability can be taken into account.
Although we have ensured that any such factors
can be considered, we agree that it is useful for
the bill to refer to both disability and impairment. I
am grateful to the DRC for its help on that issue
and to Jackie Baillie for raising the matter at stage
2.
Maureen Macmillan (Highlands and Islands)
(Lab): I wish to speak to those parts of
amendments 26 and 50 that deal with the victims
of sexual offences and the victims of alleged
offences involving abuse as defined in section 7 of
the Protection from Abuse (Scotland) Act 2001.
I appreciate what the minister has said and I
thank him for it. It is important that the criminal
justice system does all in its power to ensure that
victims of sexual assault or abuse feel confident to
report what has happened to them to the police,
feel supported through the process of precognition
taking and are recognised as vulnerable when
they come to court. At the moment, the significant
majority of rapes and sexual assaults are not
reported to the police because of the perceived
horror that awaits victims at the hands of the
criminal justice system. Amendment 26 would
mean that such victims would be automatically
considered as vulnerable witnesses and be
provided with appropriate support, although I
recognise that such support can be given in other
ways—for example, by the police and by the
fiscals—if there is proper training. I thank the
minister for what he has said on that.
It is important not only for the witness to have
that support, but for the courts to ensure that the
evidence from witnesses is not affected by fear
engendered by the fact that the witness is face to
face with the alleged abuser or rapist. The
conviction rate for rape is low—about 10 to 15 per
cent—and I hope that the measures proposed by
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the minister will give witnesses the courage to
come forward and the support to tell their story
without fear or harassment.
I emphasise the necessity of providing support
for vulnerable witnesses in civil courts, too, which
are the subject of amendment 50. Victims of
abuse may find themselves in the civil court
seeking interdicts against their abuser. If the
interdict is contested, the abused person might,
without support, prefer to drop the case rather
than face the abuser, so that the protection of the
interdict falls. I thank the minister for his letter to
me on those points, but I would like further
reassurance about how solicitors will be trained to
recognise that witnesses have that vulnerability. I
understand why the minister does not wish to
include victims of sexual offences or abuse into
automatic entitlement. I thank him for the
commitments that he has made on training, which
is important, and particularly on involving in the
training of the police and fiscals the organisations
that support victims of rape and sexual offences or
people who have been subjected to domestic
abuse.
Hugh Henry: I am happy to give Maureen
Macmillan the assurances that she seeks. She
has raised a valid point. We would be concerned
about any unintended consequences and we
recognise that a failure to adopt and embrace
what we are proposing could leave some people
vulnerable. I am willing to place on record the fact
that we are prepared to see through what I said in
my letter to Maureen Macmillan. If anyone wishes
to see a copy of that letter, we are happy, with her
permission, to share it.
Jackie Baillie: I am significantly reassured by
the package of measures that the minister,
alongside the Crown Office, will be putting in
place. That demonstrates that, although the
Executive does not accept my amendments, its
purpose remains identical to mine in relation to the
support that it seeks to provide. In light of the
minister’s comments, I am sufficiently reassured,
so I do not intend to press my amendments.
Amendment 26, by agreement, withdrawn.
Amendment 27 not moved.
Amendments 1 and 2 moved—[Hugh Henry]—
and agreed to.
The Presiding Officer: Group 2 is on child
witnesses and the expeditious taking of evidence.
Amendment 28, in the name of Jackie Baillie, is
grouped with amendment 52.
Jackie Baillie: I am grateful for this opportunity
to speak to amendments 28 and 52, which are
both in my name and which are supported by
Maureen Macmillan. The purpose of the two
amendments is to remove delays in the court
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process where child witnesses are involved.
Although I appreciate the often Herculean efforts
of the courts in bringing cases to trial as
expeditiously as possible, the Justice 2 Committee
nevertheless received substantial evidence
highlighting problems with delays. Delays in cases
coming to trial clearly have an impact on
vulnerable witnesses.
We heard about the experiences of a number of
people. It was apparent from the questionnaires
that had been submitted and from the interviews
that we conducted with young vulnerable
witnesses that it was common for cases to be
postponed or delayed at the last minute. I will give
a couple of examples. As a reporter to the
committee, I interviewed a number of young
vulnerable witnesses, with support from Children
1st—the committee will wish to acknowledge the
assistance of Children 1st in arranging the
interviews.
One case involved a 12-year-old girl with
learning disabilities, who had been sexually
abused by her family. The trial had already been
delayed three times. I do not think that we can
even begin to imagine the impact that such abuse
would have on any child. So frustrating was the
experience that the girl even opted to dispense
with special measures, because to have been
assessed by a psychologist as required would
have delayed the trial even further. That is hardly
conducive to a child giving their best evidence and
it is something that the bill seeks to change.
Another case involved a 16-year-old girl. The
case had been postponed three times, once on
the day before the trial was due to start.
Undoubtedly, that is mentally and emotionally very
draining. The case began when she was 15 and
so entitled to special measures and she opted to
have screens in court. Because of all the delays,
she turned 16 and lost her entitlement to those
special measures, which she felt that she needed.
Again, that was hardly conducive to a child giving
their best evidence.
I understand that the problem with delays may
be dealt with in part by the Criminal Procedure
(Amendment) (Scotland) Bill. I will have to rely on
ministers and members of the Justice 1
Committee to clarify the matter, but it has been
suggested that, rather than significantly reducing
delays, the proposals will simply mean that
witnesses are better informed that there will be
delays. My colleague Karen Whitefield lodged a
set of amendments at stage 2 to establish a
simplified child witness notice procedure, which
will significantly help with any prospect of delays.
I hope that I have, albeit briefly, illustrated the
emotional and psychological impact of delays in
the court process on vulnerable child witnesses. If
we want to ensure that vulnerable witnesses give
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their best evidence, we must not only provide
special measures, but reduce delays where
possible.
I move amendment 28.
Nicola Sturgeon (Glasgow) (SNP): I support
the two amendments in Jackie Baillie’s name.
Many aspects of giving evidence in court are
intimidating for a child. The nature of the case is
often a factor. A child witness will frequently be
giving evidence against an individual who has
abused him or her. The adversarial nature of
proceedings is alien to children and to all their
experience of life. Even the strange practices,
dress and language of the main actors of the
process can make giving evidence a frightening
experience for a child witness.
Sometimes the most distressing factor is none of
those things, but the length of time for which a
child might wait to give evidence in a trial. They
might have been built up on several occasions to
expect to give evidence and they might have been
prepared for that experience only for the trial to be
adjourned or postponed at the last minute. I heard
a mother talking on the radio this morning about
her child, who had been waiting for 18 months to
give evidence in an abuse trial. The mother
described how, every week of that 18 months, she
had had to prepare the child for the prospect of
giving evidence. Every week, the child was told
that the trial would perhaps be that week, only to
have that expectation dashed.
The reality is that, while a child is waiting to give
evidence in what in most cases will be an
extremely distressing trial, their entire life is put on
hold. They cannot get on with the normal, day-today activities of being a child because they have
an enormous black cloud hanging over them.
Anything that we can do through the bill, and even
outwith it, to expedite the whole process of giving
evidence and to make it more certain—it is the
uncertainty as well as the sheer length of time
involved that can be so distressing—would be
welcome. The two amendments would go some
way towards that, which is why I am happy to
support them.
Hugh Henry: I share the concerns that Jackie
Baillie has raised. She is absolutely right to
highlight some of the horrific consequences that
can be caused by delays. She refers to the trauma
and distress that undue delay can cause and the
Executive is entirely sympathetic to what she
intends to achieve. However, I do not think that the
amendments would necessarily achieve the
desired effect.
I do not wish to run ahead to amendments that
we will be considering in groups still to come.
However, although I sympathise with Nicola
Sturgeon’s desire to eliminate delays, I should
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point out that a set of amendments that we will
come to later—some of which Nicola Sturgeon
lodged—would, I believe, lead to further delays in
the system. I hope that she will be able to reflect
on the sincere point that she is making about the
avoidance of delay.
Nicola Sturgeon: The minister’s point is rather
disingenuous. Does he agree that delays in trials
are caused not by the due process of law, which is
what my later amendments refer to, but by the
repeated adjournments of trials due to a lack of
preparation, usually on the part of the Crown?
Trying to confuse the two is rather disingenuous
and is perhaps an attempt to politicise the
argument somewhat.
10:00
Hugh Henry: No, I am certainly not trying to
politicise
the
argument.
The
repeated
adjournments to which Nicola Sturgeon refers are
also to some extent the consequence of the due
process of law and we are considering that matter
through a range of legislative measures. The
question is how to minimise the unnecessary
delays that are caused by the due process of law.
Just because something is happening because of
the due process of law does not necessarily make
it right, nor does it mitigate the worst
consequences for those who are affected.
We accept that there is a great deal of anxiety
and uncertainty—Jackie Baillie is right to highlight
the impact of delays on vulnerable witnesses. We
have tried throughout the bill to minimise potential
delays that could arise through the application for,
or use of, special measures. For example, the bill
as it is currently drafted has a streamlined
procedure for child witness notices, which should
help to reduce the possibility of delays, and it
allows for hearings on child witness notices to take
place only when the court is not satisfied with the
notice. In addition, as Jackie Baillie indicated, we
were happy to support Karen Whitefield’s
comprehensive amendments at stage 2, which will
further streamline the procedure for many child
witness notices where standard special measures
are requested.
In passing, I remind members that the Executive
is engaged in a range of work to tackle the issue
of delays and constant adjournments. For
example, the Criminal Procedure (Amendment)
(Scotland) Bill contains proposals to improve the
efficiency with which justice is delivered through
the High Court. That bill should ensure that High
Court cases proceed to trial only when they are
ready. It is also intended to remove the culture of
adjournment in those proceedings. The McInnes
summary justice review is due to report soon with
recommendations for more efficient and effective
delivery of summary justice.
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In principle, we agree that, wherever possible,
parties that call child witnesses should have
proper regard to the need to progress matters
expeditiously. I am aware that the Crown Office
already seeks to do so, as far as is consistent with
ensuring the fair and effective conduct of
proceedings.
It is also worth noting existing policy in the
sheriff courts, as documented in the Cox
Nicholson report on court programming, which
states:
“There are certain categories of business in which
evidence is led which … should be given priority in
assigning a diet. These include criminal and civil cases
involving children as witnesses or where children are the
subject matter of the case in question … Similarly … such
cases should be afforded priority on the day of the
assigned diet, in the event that a number of cases are
proceeding.”

Again, that must be subject to certain caveats, but
it demonstrates that the courts are alive to such
issues.
However, we cannot support the amendments.
We are grateful to Jackie Baillie for raising such an
important issue and we understand and are
sympathetic to her intentions, but we do not
believe that the amendments would be workable in
practice or that they would achieve the desired
effects.
The amendments would place a duty on the
court to ensure that child witnesses are dealt with
quickly. Of course, we are keen to ensure that
cases that involve children proceed with minimum
delays—in the reforms that we are proposing for
the High Court, the intention is that cases will be
more effectively managed to ensure that time
limits are met. However, the parties to a case and
not the court decide which witnesses to call and
when, depending on how they wish to present
their cases. Therefore, although the amendments
are well intentioned, their focus is misplaced.
Thankfully, the Crown and others are becoming
increasingly aware of the need to manage cases
with a sensitivity to the needs of child witnesses
and I encourage all parties that call child
witnesses to bear in mind the potential effects that
long waits could have on them. That is one of the
issues that is specifically covered in the guidance
on questioning children in court that we published
last year. That guidance, which we developed in
partnership with the Crown Office, the Faculty of
Advocates, the Law Society of Scotland and the
Scottish Children’s Reporter Administration, sets
out best practice for all practitioners who are
involved in calling child witnesses and should act
as a benchmark against which practices are
judged. Such quality standard setting, rather than
changes to the law of evidence, is the best way
forward to achieve improvements in practice.
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It is also worth bearing in mind the fact that the
amendments contain no sanctions for failing.
Indeed, it is unclear what could be considered an
appropriate sanction if the court fails in its duty to
take a child witness’s evidence expeditiously. The
only effective sanction might be that the party
would not be able to call the witness at all, but that
would not be in the interests of anyone if it meant
that the case had to be brought to an end and the
child’s evidence was never heard.
I hope that Jackie Baillie can be persuaded that
changes that we are introducing and the change in
culture and procedures that we are pursuing will
have the same desired effect and that she will
agree not to press the amendments.
Miss Annabel Goldie (West of Scotland)
(Con): I applaud the spirit of Jackie Baillie’s
amendment 28, but am confronted by a technical
difficulty. I am not sure what the sanction would be
if there were a default in compliance with the
proposal. Mr Henry made a fair point. Everybody
desires to see criminal cases proceed as
expeditiously as possible, but control of witnesses
rests with the parties to the criminal case, whether
prosecution or defence. My concern is that the
only sanction might be that the case could fall,
which would clearly be regrettable and certainly
not in the best interests of the parties concerned
or justice as a whole. Therefore, although I
applaud the spirit of the amendment, I cannot
support it. I endorse the sentiments that Mr Henry
expressed.
Jackie Baillie: I say to Annabel Goldie and the
minister that a possible sanction could be
spending an afternoon with the Justice 2
Committee, convened by Annabel Goldie.
Miss Goldie: That might be regarded as a penal
imposition by certain parties.
Jackie Baillie: I could never agree with that,
although others might.
The minister detailed the much wider range of
work that is going on to modernise the justice
system and I accept that that will ultimately
address the issue of delays. Given his assurances
and the quality standards that are being
introduced as a mechanism to reduce delays in
the system, I will not press amendment 28.
Amendment 28, by agreement, withdrawn.
The Presiding Officer: Group 3 is on special
measures and use of intermediaries. Amendment
34, in the name of Patrick Harvie, is grouped with
amendments 45, 46, 48, 59, 64 and 65.
Patrick Harvie (Glasgow) (Green): I am
grateful for the opportunity to speak to this group
of amendments, which I lodged after discussion
with Justice for Children. I am sure that many
members are familiar with that organisation.
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Unfortunately, I must mention up front that there
are drafting errors in amendments 48 and 65, the
effect of which would be to place a duty on
intermediaries to relate a child’s evidence back to
the court and not merely to ask the child witness
questions. The error is rather unfortunate and
perhaps demonstrates the lack of understanding
that exists about the issue. I am therefore grateful
for the opportunity to raise the issue and I hope to
explain clearly what the use of intermediaries is
designed to achieve.
Intermediaries are not intended as a conduit for
a witness’s evidence; rather they are intended to
protect from aggressive cross-examination child
witnesses who may be traumatised or frightened
in giving their evidence. Protection from such
hostile cross-examination could prevent some of
the most stressful and upsetting experiences that
child witnesses have in court. Intermediaries
would ensure that the substance of a question was
preserved, but that inappropriate or aggressive
language was removed. Questions would be put to
a child witness in language that the child could
understand and respond to so that they could give
their best evidence.
I would like to read for the Official Report the
experience of one young person, who said that a
lawyer
“kept interrupting so I couldn't say what happened … I
could never finish my sentence … I'd been big and brave
enough to go to court, but I never got the opportunity to tell
them what had happened. Child witnesses need to have
the opportunity to tell their story to lawyers who can
communicate with children. Children should be the priority.”

Experience of the operation of an intermediary
system comes from South Africa, where such a
process has been in use for 10 years in an
adversarial system of justice. Like Justice for
Children, I believe that we should put such
experience to use and make it available to the
Scottish justice system. The Executive and all
parties have accepted the principle of protection
for child witnesses and other vulnerable witnesses
and there are already examples in our system of
people being questioned through, for example, an
interpreter or a signer. The use of intermediaries
for child witnesses would not contaminate
evidence. Indeed, it would do quite the reverse; it
would enable child witnesses to give their best
evidence, which is one of the main reasons for the
existence of the bill. The comparison that Justice
for Children has made is that we would not send
into an adult court a vulnerable child witness with
a broken arm without getting medical treatment for
the child. Emotional and mental trauma and fear
should not be regarded as being any less
significant.
I move amendment 34.
Colin Fox (Lothians) (SSP): The bill’s aim is to
ensure that evidence of the best quality is led in
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court and that extra resources are allocated for the
introduction of special measures that will ensure
that witnesses have the opportunity to give that
evidence. The entire Justice 2 Committee
supported that principle. However, although I
support all the special measures that are set out in
the bill, it goes without saying that they must not
negate the right of a defendant to a fair trial, nor
should they inhibit the likelihood of a sound verdict
being reached in the due process of law.
I note the answer that the Deputy Minister for
Justice gave to the Justice 2 Committee in
December on the issue of intermediaries, although
I was in Australia studying the law on
transportation. He said that the Executive would
await the outcome of a pilot study in England and
Wales before reaching a conclusion on the matter.
However, I am mindful of the bill’s provisions
about supporters. It states that supporters
“must not prompt or otherwise seek to influence the
vulnerable witness in the course of giving evidence.”

My concern is that the bill should focus on
assessing how evidence appears to jurors. There
is clear evidence to show that an intermediary is
nowhere near as effective as a witness in giving
evidence, in terms of the impact on the jury,
convictions and sentences.
Patrick Harvie: Will Colin Fox give way?
Colin Fox: I will finish in a second.
The challenge is to find a way to increase the
likelihood that witnesses will give the best possible
evidence without our undermining the right of
defendants to a fair trial.
Karen Whitefield (Airdrie and Shotts) (Lab):
Although Patrick Harvie’s amendments have some
merit in allowing us to discuss the use of
intermediaries, it is not appropriate for us to
consider introducing intermediaries through the
bill. The bill’s fundamental principle is to ensure
that witnesses are able to give evidence of the
best quality, but some people in the legal
profession would argue that the use of
intermediaries could lead to a failure in the crossexamination of evidence, which is not what the bill
seeks. Automatic entitlement to special measures
will not prevent witnesses from giving evidence;
rather, it will ensure that they are able to give good
evidence.
Additionally, it is worth noting that a number of
pilot schemes are running in England and Wales,
so it would be premature for us to allow the use of
intermediaries before we are able to judge how
effective they have been there. I note that in
Merseyside last month a pilot scheme began,
which is specifically examining the difficulties that
people
with
learning
disabilities
and
communication problems have in expressing
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themselves in court. We could learn much from
that. Therefore, it would be inappropriate for us to
accept Patrick Harvie’s amendments.
Miss Goldie: I have a great deal of sympathy
with the rationale that underlies Mr Harvie’s
amendments, but I am confronted by a technical
concern. It is a cornerstone that the evidence in
our criminal courts is given as directly as can be
managed. That is critical to a fair trial and to a
court’s and jury’s understanding of the evidence. I
have a real concern that, if we depart from the
purity of that structure—which is an important
component of our criminal justice system—it may
be possible for evidence to be diluted, albeit
unintentionally and inadvertently. In that, I am
confronted with a real problem and a significant
concern, so for that reason I am unable to support
Mr Harvie’s amendments.
10:15
Hugh Henry: I understand fully the sentiment
behind what Patrick Harvie says and a range of
organisations in Scotland favour the use of
intermediaries. However, if he had continued to
read from the report that he quoted, he would
have seen a page or two further on comments
from the Minister for Justice, Cathy Jamieson, that
suggest that she is sympathetic to the principle of
what he proposes.
I gave an assurance to the committee at stage 2
that the Executive is not opposed in principle to
the use of intermediaries. However, given the
diversity of opinion on the use of intermediaries
and the different ways in which they are used
throughout the world, we believe that more work
needs to be done before we can come up with a
proposal that is suitable to the needs of witnesses
in the Scottish context. Colin Fox highlighted some
of the concerns that we need to address before we
proceed with use of intermediaries. There is a
great deal of sympathy for the idea, but we need
to ensure that we get it right for the reasons that
Annabel Goldie and Karen Whitefield outlined.
I said at stage 2 that we would consider the pilot
schemes in England and Wales. My officials are in
regular contact with the Home Office, and the
Executive’s new victims and witnesses unit will be
informed of the progress of those pilot schemes. If
Cathy Jamieson or I have the opportunity to do so,
we will visit at least one of those—possibly the one
on Merseyside—to see how well they are working
and whether they could work here.
It is right that we should await the outcome of
those pilot schemes before we decide whether to
introduce intermediaries in Scotland. As Annabel
Goldie said, it would be a major step to introduce a
procedure that prevents the legal representative
for a party from directly questioning a witness.
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Because of that, the subject requires detailed
consideration. I can, however, give an explicit
assurance to Patrick Harvie and Parliament that
the issue will not be forgotten by the Executive.
We are not ruling out the possibility of
introducing intermediaries as a special measure in
the future; however, we want to wait and see how
they work. We also need to be clear about the
best way in which they could be used within the
Scottish justice system, which is very different not
just to the English system, but to other legal
systems elsewhere in the world in which
intermediaries are deployed. The exact role of an
intermediary in Scotland would need to be clearly
determined before legislation could be drafted.
There is a power in the bill to add special
measures by way of statutory instrument, so
intermediaries or other measures could be added
once further work on the matter has been
undertaken. That would be done by an instrument
that was subject to the affirmative procedure,
which would require full parliamentary scrutiny and
an opportunity for debate.
We think that it would be better to wait and learn
from others’ experience before rushing into the
introduction of intermediaries. We should try to get
it right at the start. I hope that Patrick Harvie can
take some reassurance from my comments, and I
ask him to consider seeking to withdraw
amendment 34.
Patrick Harvie: I am grateful for the opportunity
to have this debate, and I thank members for
participating in it. I hope that this short discussion
will help to raise awareness of the concept of
intermediaries and that it will perhaps reassure
some of the people to whom Karen Whitefield
referred, who are not yet convinced about the
idea. I hope that they will engage with the concept
and try to resolve their concerns.
Some of the direct criticism that members have
made of the concept of intermediaries relates to
the drafting error that I described earlier, regarding
witnesses giving their evidence via an
intermediary. That is not the intention of the
amendments that I lodged, and it highlights the
misunderstanding that surrounds the issue.
I look forward to the Executive taking a position
in the future, once it has evaluated the
experiences in the English system. I thank the
minister for the assurance that he has given, and I
seek permission to withdraw amendment 34.
Amendment 34, by agreement, withdrawn.
The Presiding Officer: The amendments in
group 4 relate to special provisions for child
witnesses who are under 12. Amendment 3, in the
name of the minister, is grouped with amendments
10, 17 and 25.
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Hugh Henry: The bill will give to all child
witnesses an automatic right to special measures.
Furthermore, in cases of sexual or violent crime, it
will give extra protection to child witnesses under
the age of 12. For those most vulnerable child
witnesses, the bill creates a presumption that they
should not have to attend court to give evidence.
Moreover, as a result of amendments that were
lodged by Karen Whitefield at stage 2 and
supported by the Executive, there will now be a
prohibition on an accused from conducting his or
her own defence in cases of violence that would
involve child witnesses under 12.
Amendments 3 and 10 seek to add to the list of
cases where child witnesses under 12 receive
extra protection the offences of plagium, which
involves the theft of a child, and abduction. The
amendments are based on helpful suggestions
that were made by the Law Society of Scotland at
stage 2 and I am grateful to the society for its
input. If agreed to, the amendments will ensure
that in such cases a child witness under 12 will not
have to undergo face-to-face cross-examination
by the accused, or have to attend the court to give
his or her evidence.
On amendments 17 and 25, I have already said
that Karen Whitefield lodged amendments at stage
2 that sought to create an automatic prohibition on
the accused’s conducting his own defence in
cases of violent crime that involve child witnesses
under 12. We supported that and said that we
would lodge any necessary amendments to
ensure that it would work in practice. One area
that we have identified is that of precognition by
the accused. Our view is that the new automatic
ban could be undermined if the accused was
allowed in person to precognosce a young child
witness in such a case. As a result, amendment
17 seeks to ensure that the court may not grant a
warrant for the citation for precognition by the
accused in person of any child under 12 in the
same cases as apply to the new automatic
prohibition.
Amendment 25 is a consequential amendment
to the bill’s long title.
I move amendment 3.
Amendment 3 agreed to.
The Deputy Presiding Officer (Murray Tosh):
Group 5 concerns the procedure for vulnerable
witnesses other than child witnesses. I call Nicola
Sturgeon to speak to and move amendment 37,
which is grouped with amendments 38 to 42.
Nicola Sturgeon: This group of amendments
relates specifically to criminal proceedings and
vulnerable witnesses who are not child witnesses.
All members agree that protection of vulnerable
witnesses is important; however, we must also
ensure that under our adversarial criminal justice
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system the rights of the accused are not
undermined.
As the bill stands, when someone applies for the
use of special measures, the court will order a
hearing only when it is not satisfied that an order
authorising the use of special measures should be
made. However, when the court makes that initial
decision, it will have only the views of the applicant
and will not be aware of the views of the other
party, who in most cases will be the accused. If it
is decided initially that an order should be granted,
the other party—the accused—will never have the
opportunity to be heard. A hearing at which both
parties will have the right to be heard will be
ordered only if the court is not satisfied at that
initial stage.
Such an approach departs from current
procedure. For example, under the Act of
Adjournal (Criminal Procedure Rules) 1996, the
court will not determine an application for the use
of a television link without first hearing from the
parties to the case. That principle should also
apply to this bill.
If the court is to possess all the relevant
information in deciding whether to make an order
for special measures, the parties to the case must
have an opportunity to make either written or oral
representations to the court to ensure that a
balanced approach is taken. The amendments in
this group offer two alternative methods of
achieving that aim. Amendment 38 seeks to
provide that when a vulnerable witness application
is made, the court shall appoint a hearing at which
it will determine whether special measures should
be used. That hearing would provide an
opportunity for all parties to address the court.
Amendment 41 seeks to ensure that hearings
would proceed only where it is required that an
issue be resolved. I understand and share
members’ reluctance to build delays into the
system—indeed, I shall return to that point later.
However, under amendment 41, if the other party
has no objection to the vulnerable witness
application, the court would have the power to
dispense with the hearing. That said, if any
objections were raised, the due process of law
would demand that they be heard.
Amendments 37 and 39 set out the second
method. They seek to allow the other party to
lodge objections in writing to a vulnerable witness
application, which would provide the court with
both sides of the argument. If the court decided to
grant the application and make an order, the other
party could request a hearing, which would ensure
that both parties had the right to be heard.
Amendments 40 and 42 are consequential.
In concluding, I want briefly to address the
minister’s earlier point that the amendments would
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necessitate and inevitably result in delays in the
system. I absolutely refute that contention. Neither
approach that I have proposed would inevitably
result in such delays; in fact, that was the view of
witnesses from the Law Society of Scotland,
Victim Support Scotland, the Faculty of Advocates
and many others who gave evidence to the Justice
2 Committee at stage 1.
The hearing that is proposed in both approaches
could be easily combined with other existing diets.
For example, the new preliminary diet that is
envisaged for the High Court presents an ideal
opportunity for matters such as applications for
special measures to be considered. I therefore
believe that the hearings can be accommodated
within existing court procedure without additional
delay and would result in a more balanced
approach between protecting the rights of
vulnerable witnesses, to which we are all
absolutely committed, and ensuring that in an
adversarial system of justice in which the accused
is innocent until proven guilty, the rights of the
accused are not unwittingly compromised in the
process of protecting vulnerable witnesses.
With those remarks, I move amendment 37 and
ask the minister to consider all the amendments in
the group.
Miss Goldie: I am sympathetic towards Nicola
Sturgeon’s argument. Indeed, I am minded to
support amendment 37, because if it is not
accepted the legislation will contain a potential
Achilles’ heel. This bill must not interfere with the
fundamental requirement that a trial be fair, which
is essential to the whole framework. However, it is
technically possible that the concept of a fair trial
could be prejudiced by measures that the court
might adopt in relation to the provision of
procedures for a vulnerable witness. It would be
regrettable if the only facility for addressing that
issue were to be either at trial or on appeal on
conviction.
Amendment 37 sets out a sensible technical
provision that seeks to allow any such concerns to
be addressed before the case gets anywhere near
trial. As a result, those concerns can be identified
early and the court can make a proper
determination about how to deal with them. Under
the concept of natural justice, it is desirable that if
one party seeks to do something in any court
proceedings the other party should have the
opportunity to comment.
I agree with Nicola Sturgeon that her
amendments are not an attempt either to delay or
to obstruct the expeditious process of
proceedings—they represent a sensible safeguard
that will avoid trouble further down the line. As a
result, I support amendment 37.
Maureen Macmillan: I do not support
amendment 37 because I am afraid that, despite
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its best intentions, it would cause delays. If the
defence had the automatic right to object to a
vulnerable witness application, they would
exercise it every time. Indeed, we would not have
a single case in which an objection was not raised,
because the defence lawyer would feel that he
had to do so on behalf of his client.
We must also realise that this bill seeks not to
do down the accused but to allow people to give
their best evidence.
Nicola Sturgeon: Will the member give way?
Maureen Macmillan: I have said more or less
all that I have to say. The member will probably
return to my two points when she sums up.
In summary, if amendment 37 were agreed to
objections would be raised automatically in every
case. Moreover, we are seeking to secure best
evidence, which would best be done through the
structure that is set out in the bill.
10:30
Hugh Henry: The amendments would mean
that hearings would have to be fixed in all
applications for special measures unless they had
been dispensed with by the court on the
application of parties. Similar amendments were
lodged by Nicola Sturgeon at stage 2, when I said
that I would give the matter further consideration.
We have considered and reconsidered whether
the bill strikes the right balance and whether the
concerns that Nicola Sturgeon and Annabel Goldie
have expressed are sufficient to warrant our
changing direction and considering whether the
party not calling the witness should be able to
object to a vulnerable witness application.
However, we still have concerns that the creation
of such a right would strike at the very heart of the
bill—it is not an incidental issue. The vulnerable
witness application provision is about enabling our
most vulnerable witnesses to get the help that they
need in court, which is what is driving us.
Therefore, I wonder whether we should send out
the signal that that provision is something to which
people can object.
I agree with Maureen Macmillan that a right to
object could also lead to further delays in cases if
more hearings were required and to greater
uncertainty for vulnerable witnesses. Maureen
Macmillan is right because what we might
reasonably expect to be the exception in relation
to an appeal would, I suggest, very quickly
become the norm because lawyers would believe
that by appealing in cases involving vulnerable
witnesses, they would be doing the best for their
clients. We have heard during the debate about
the need for cases involving vulnerable witnesses
to be heard as quickly as possible. Jackie Baillie
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and other members spoke about the terrible
pressures and stresses that are associated with
giving evidence.
I suggest that amendment 37 could,
unfortunately, be a backward step in the drive to
achieve our aim, although I accept that that is not
Nicola Sturgeon’s intention. A right to object would
also add another layer of bureaucracy and could
have an adverse impact on court programming
because assigned hearings would have to be
dispensed with at the last minute.
Amendment 39 appears to be a stand-alone
amendment that would enable the party not calling
the vulnerable witness to seek a review against
the decision that had been taken by a court to
allow the use of special measures. The bill already
allows a hearing to be fixed—at which the parties
would be heard—when a court is not satisfied
about a witness’s vulnerability.
As I said earlier, the bill’s provisions are trying to
ensure as far as possible that witnesses who are
identified as being vulnerable receive the help that
they need to give their evidence. If a culture
change is to be brought about, parties should
begin to view special measures as simply extra
support that certain witnesses need in order to be
able to speak up, which will not affect a trial’s
conduct or fairness. Even when the use of special
measures is allowed, it will not affect a party’s
ability to question adequately or test the evidence
of a vulnerable witness.
Therefore, all Nicola Sturgeon’s amendments
are unnecessary. They could unwittingly
undermine the support that vulnerable witnesses
should receive as a result of the bill. I recognise
that Nicola Sturgeon has the best of intentions, but
I ask her to consider seeking to withdraw
amendment 37. If she does not do so, I hope that
members will oppose amendment 37.
Nicola Sturgeon: I listened carefully to the
minister’s comments, as I did at stage 2. I respect
the fact that there is an honest difference of
opinion on the matter and I am not sure that we
will resolve that in the context of the debate. I will
make three points to conclude my discussion on
the amendments.
First, we should reflect, as members always
should, on the fact that the Justice 2 Committee
recommended in its stage 1 report that the bill be
amended as amendment 37 seeks to amend it.
The committee recommended that after hearing
evidence from a range of witnesses, who were not
just those whom we might expect, such as the
Faculty of Advocates and the Law Society of
Scotland. We also heard evidence from Victim
Support Scotland, who thought that what
amendment 37 seeks would be an important
protection to add to the bill.
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Secondly, I accept that if a procedure is
available lawyers will tend to use it on behalf of
their clients—they would probably take the view
that it would be remiss of them not to do so.
However, it is not a logical conclusion to draw from
that that delays will be inevitable. After the
Criminal Procedure (Amendment) (Scotland) Bill is
passed, all criminal courts in Scotland will have
intermediate diets that will be designed to deal
with a range of procedural matters. I am not sure
why such diets could not be used—they will be
held anyway—to accommodate the kind of
hearings to which amendment 37 refers.
Thirdly, in debating the bill we are, rightly and
understandably, focusing almost exclusively on
genuinely vulnerable witnesses. We all want to
give them protection and to help them. However,
just as it is human nature that lawyers will try to
exploit court procedure, so is it human nature that
there will be cases—I hope that they will be rare—
in which witnesses will try to exploit the bill’s
provisions. Witnesses will apply to be treated as
vulnerable witnesses when, in fact, that position
will not be justified. My concern is that, as the bill
stands, the accused in a criminal trial will have no
right at all to question an application for special
measures, even in cases in which it may be
manifestly clear that the application is not justified.
We could say that it will be for the judge and the
court to decide on that, but if the court hears only
one side of the story, can we be sure that a
balanced judgment will be arrived at?
What I am trying to get at with amendment 37
would not be a diminution of the rights that we are
trying to afford vulnerable witnesses; rather, it
would ensure that, in trying to do the right thing by
vulnerable witnesses, we do not unwittingly dilute
the accused’s rights in a criminal trial. Even after
the bill goes through, we will still have an
adversarial system of justice in this country in
which the accused is innocent until proven guilty. I
believe that with that right goes the right to
challenge all aspects of what happens in a trial. I
agree with Annabel Goldie that the danger is that
there will be an Achilles’ heel in an otherwise
excellent bill that may, indeed, end up undergoing
human rights challenges. It would be a shame to
mar the bill by including such a flaw in it, which is
why I will press amendment 37.
The Deputy Presiding Officer: The question is,
that amendment 37 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
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Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Frances (West of Scotland) (SSP)
Davidson, Mr David (North East Scotland) (Con)
Ewing, Mrs Margaret (Moray) (SNP)
Fox, Colin (Lothians) (SSP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Miss Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Ingram, Mr Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Lochhead, Richard (North East Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Milne, Mrs Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Mundell, David (South of Scotland) (Con)
Robison, Shona (Dundee East) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lyon, George (Argyll and Bute) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morrison, Mr Alasdair (Western Isles) (Lab)
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Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Raffan, Mr Keith (Mid Scotland and Fife) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 33, Against 64, Abstentions 0.
Amendment 37 disagreed to.
Amendments 38 to 42 not moved.
Amendments 4 and 5 moved—[Hugh Henry]—
and agreed to.
Amendments 45 and 46 not moved.
The Deputy Presiding Officer: Group 6 is on
the taking of evidence by a commissioner and the
presence of the accused. Amendment 47, in the
name of Mike Pringle, is in a group on its own.
Mike Pringle (Edinburgh South) (LD): There
was considerable debate during—[Interruption.]
The Deputy Presiding Officer: Order, let us
allow the member to speak without interruption.
Mike Pringle: Perhaps my voice is not loud
enough. When we took evidence, there was
considerable debate about whether one should
allow the defendant to be in the room when a
witness is giving evidence on commission, which
is when a witness gives evidence away from the
court under special circumstances. I and other
committee members felt strongly that that should
not be allowed and that the accused should not be
allowed to be present at any time during the
commission process.
The amendment was moved at stage 2 and then
withdrawn with assurances from the minister that
he would consider it. The minister had concerns
that, in exceptional circumstances, it might be
appropriate for the accused to be present, for
example, when evidence was taken in a hospital
or in some other situation. However, I still have
concerns that courts might not view the matter as
seriously as the committee did, which is why my
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amendment seeks to add the words “on special
cause shown”. The use of that legal term means
that circumstances would have to be exceptional
for the accused to be present when evidence was
taken on commission.
I move amendment 47.
Nicola Sturgeon: I support Mike Pringle’s
amendment. We are in a rather strange situation
because we have just debated an area of the bill
that did not provide for the proper protection of the
rights of the accused. In the area currently under
discussion, the balance goes too far in favour of
the accused. We should try to pull the balance
back.
The committee discussed the matter at some
length. I support amendment 47 because it would
make it more taxing for the accused to be given
the right to be present when a vulnerable witness
gives evidence on commission. Many witnesses
give evidence on commission, not because they
are vulnerable, but because they are incapacitated
in some way—they might be in hospital or have a
broken leg. But for that incapacity, giving evidence
in open court would not be a problem. In those
circumstances, there is no problem with the
accused being present while the evidence is given
because in other circumstances they would be
present in open court anyway.
However, that logic does not apply to vulnerable
witnesses, when the reason for giving evidence on
commission is the vulnerability of the witness,
because going into court in the presence of the
accused would prevent the witness from giving his
or her best evidence. The same must apply to
giving evidence on commission: if the accused
were present, the vulnerable witness might be just
as unable to give their best evidence.
I cannot envisage any circumstances in which
the accused would be allowed to be present when
a vulnerable witness gave evidence on
commission. I appreciate that that would not be
the effect of amendment 47, but the amendment
would build in an added safeguard that would, at
the very least, make the accused show good
cause for being present. It is worth injecting that
safeguard into the bill.
10:45
Miss Goldie: I am uneasy about amendment 47
because it seems that section 1 contains the
necessary safeguard as drafted, in that there is a
presumption that the accused will not be present.
If the defence agent thought that there could be
prejudice to the accused, the accused could apply
to the court for permission to be present. No doubt
the defence agent would then present the
necessary arguments in support of that
proposition. It is wrong to seek to interfere further
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in the discretion of the court by placing an
additional directive. At the end of the day, we must
respect the discretion of the court to make a
decision on presentation of the arguments.
It is not for the bill to try to sway the discretion of
the court one way or another, particularly when the
bill expressly creates a presumption. I cannot
support amendment 47.
Colin Fox: I support the special measure of
taking evidence on commission, but it is necessary
to protect all parties and to ensure that they have
the right to see and hear that evidence being led.
That does not mean that they have to be present
in the room, but they should be able to see it on
live television or observe remotely.
I agree with Annabel Goldie about the discretion
of the court in the application of the measure. I am
sympathetic to the measure being made widely
available to witnesses who need it, but I am
acutely aware that no two cases are the same and
that a certain amount of discretion is necessary.
Nicola
Sturgeon:
My
point
concerns
parliamentary procedure. I listened to Colin Fox
and Annabel Goldie opposing amendment 47 and
I wonder why both of them agreed a Justice 2
Committee report that said that under no
circumstances should an accused person be
present when a vulnerable witness gives evidence
on commission. There seems to be an inability to
tie up what is said and signed up to in committee
with what is said in the chamber.
Colin Fox: I am happy to take advice from
Nicola Sturgeon on parliamentary procedures; she
has been here a lot longer than I have. I have a
great deal of sympathy with Mike Pringle’s
argument and I am trying to make clear my
position, which I hope will be clearer still when I
have finished speaking.
As Nicola Sturgeon knows, the only evidence
that was critical of the bill in its entirety was the
submission from the Faculty of Advocates. As far
as I recall, it questioned the need for the bill on the
basis that many of the provisions for the courts are
already in existence and the courts can use them
at their discretion. The Law Society of Scotland
made a similar case. I make it clear to Nicola
Sturgeon that I rise not to oppose the amendment,
but to make clear my position, and I will be happy
to support amendment 47.
As good as the bill is, I fear that it is in danger of
making little difference in the real world unless the
Crown Office and Procurator Fiscal Service is
properly resourced. As Nicola Sturgeon, Mike
Pringle and other committee members know, the
point was made that, above all, there is a great
need for a culture change.
Hugh Henry: I do not know how to follow that
contribution. I can understand members’ concerns
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about an accused being present when evidence is
taken on commission. In particular, I thank Mike
Pringle for his involvement in highlighting the
matter.
We share those concerns, which is why we
lodged an amendment at stage 2 to ensure that
the court rather than the commissioner decides
whether the accused should be present. The bill
as drafted sets out the general rule that the
accused should not be at a commission. It is our
view that it would be only in exceptional cases that
an accused would be allowed to be present for
evidence on commission. There must be a very
good reason for the accused to be allowed in
before that would happen. For example, the
witness could be a defence witness whose
vulnerability has nothing to do with any
relationship to the accused, and who might even
prefer the accused to be there. Amendment 47
would be a useful addition to the bill because it
would allow flexibility to have an exception, when
needed, to allow the accused to be present during
evidence on commission.
Mike Pringle’s amendment would further
strengthen the aim that there needs to be a very
good reason for the accused to be present and I
am happy to support it.
Mike Pringle: I am grateful to the minister.
There was considerable concern about the issue,
but it has been resolved well and I am delighted
that, in future, when vulnerable witnesses give
their evidence, the defence will allow the accused
to be present only in the most exceptional
circumstances.
The Deputy Presiding Officer: The question is,
that amendment 47 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baird, Shiona (North East Scotland) (Green)
Baker, Richard (North East Scotland) (Lab)
Ballance, Chris (South of Scotland) (Green)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Mrs Margaret (Moray) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
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Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Ingram, Mr Adam (South of Scotland) (SNP)
Jackson, Dr Sylvia (Stirling) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
MacAskill, Mr Kenny (Lothians) (SNP)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Campbell (West of Scotland) (SNP)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McFee, Mr Bruce (West of Scotland) (SNP)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Raffan, Mr Keith (Mid Scotland and Fife) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Welsh, Mr Andrew (Angus) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)

AGAINST
Aitken, Bill (Glasgow) (Con)
Davidson, Mr David (North East Scotland) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Goldie, Miss Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
Milne, Mrs Nanette (North East Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
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Mundell, David (South of Scotland) (Con)
Scanlon, Mary (Highlands and Islands) (Con)

The Deputy Presiding Officer: I call Annabel
Goldie.

The Deputy Presiding Officer: The result of
the division is: For 81, Against 10, Abstentions 0.

Miss Goldie: I might be speaking out of turn,
Presiding Officer. I wanted to speak about
amendment 19, which I thought was in the group
to which the minister just spoke. If the amendment
is not in that group, I will deal with it later.

Amendment 47 agreed to.
Amendment 48 not moved.
The Deputy Presiding Officer: Group 7 is on
the application of vulnerable witness provisions to
proceedings in the district court. Amendment 6, in
the name of the minister, is grouped with
amendments 7, 9, 12 and 19.
Hugh Henry: During the bill’s progress, Mike
Pringle and others asked whether its provisions
should apply in the district court. There are good
reasons why we think that that would not be
appropriate at this time, not least of which is the
fact that Sheriff Principal McInnes is undertaking a
review of summary justice.
However, the bill gives ministers the power to
extend special provisions to the district court,
subject to the approval of the Scottish Parliament.
It also contains provisions that allow for the
prohibition of the accused from conducting his or
her own defence, and we believe that we should
provide for the possibility that those provisions
could be included in the power to extend special
provisions to the district court, in case it was
appropriate to do so at some point in the future.
Amendment 6 will therefore delete the provision
to extend special measures to the district court
and amendment 19 will replace that power with a
more comprehensive power, which will cover both
special measures and the prohibition of an
accused from conducting his or her own defence.
Amendments 7, 9 and 12 are minor, technical
amendments which complement the extended
power that is created by amendment 19 and are
simply designed to clarify that the bill’s provisions
do not apply to the district court. Amendment 7 will
ensure that the provisions in section 2 that relate
to consideration before the trial of matters relating
to vulnerable witnesses apply only to intermediate
diets and to summary proceedings in the sheriff
court and not to intermediate diets in the district
court. Amendment 9 will ensure that new section
288ZE of the Criminal Procedure (Scotland) Act
1995, which prohibits an accused from conducting
his or her own defence in certain cases involving
child witnesses under 12, does not apply to
proceedings in the district court. Similarly,
amendment 12 will ensure that new section 288E,
which gives the court the discretion to prohibit an
accused from conducting their own defence in a
case involving vulnerable witnesses, does not
apply to proceedings in the district court.
I move amendment 6.

The Deputy Presiding Officer: Amendment 19
is in the group.
Miss Goldie: As members will appreciate,
amendment 19 is very technical. Indeed, it has all
the lucidity of the ancient dialects of Chinese
dynasties. I want the minister to reassure me that
it is entirely technical in import and adjusted purely
for other statutory provisions.
Hugh Henry: I am happy to give that assurance.
Mike Pringle: I raised the question of district
courts very early in the discussions on the bill. I
was concerned about the matter, as I had sat in
the district court for a number of years—as I have
probably said before—and I thought that it was
quite important that the district court be brought
into the bill, if not now, then in the future, should
that become necessary. I am delighted that the
minister has lodged the amendments on the
matter.
Amendment 6 agreed to.
Section 2—Consideration before the trial of
matters relating to vulnerable witnesses
Amendment
agreed to.

7

moved—[Hugh

Henry]—and

After section 5
The Deputy Presiding Officer: Group 8 is on
restrictions on evidence relating to the provision of
therapy to children. Amendment 49, in the name of
Patrick Harvie, is grouped with amendment 68.
Patrick Harvie: Attentive members will
remember that I used the example of a witness
with a broken leg when I spoke to an earlier group
of amendments. Truly observant members will
have noticed that that image should have been
included in my speaking notes for amendments 49
and 68, so I ask members to recall it now. The
example relates, of course, to the comparison
between the provision of medical treatment, which
we would never deny to someone who had a
broken leg or other physical injury and who had to
go to court as a witness, and the provision of
therapy, such as counselling, to address emotional
or mental stress or trauma. Amendment 49 would
ensure that such therapy could be made available.
I refer briefly to a statement that Cathy Jamieson
made at a conference in November, just a few
months ago. The minister said that the provision of
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therapy to child witnesses is
“a very complex area. Counselling may be beneficial and it
is the responsibility of the child’s carers to decide upon.”

We are all aware of the need for therapists to
avoid the risk of contaminating evidence and that
brings us to the central issue. I believe, as does
Justice for Children, to which I have referred, that
the fear, distress and emotional trauma that child
witnesses suffer risk contaminating evidence and
endangering justice. Therapy such as counselling
is intended to ensure that a child witness is treated
compassionately, to enable them to participate
fully in the legal process.
I am aware that ministers have been considering
the issue further since November and have met
interested organisations with a view to issuing
further guidance. I hope that ministers will regard
amendments 49 and 68 as a helpful prompt and
will agree that they offer a constructive way
forward. The amendments would ensure that
children genuinely had a right to access the
therapy that ministers have acknowledged as
being important and that such therapy would not
taint their evidence.
Further delays on the issue would have a
negative impact on the many children who are
currently in our courts system. If ministers cannot
agree to the amendments, I hope that they will
give us a concrete commitment to progress the
issue at an early opportunity.
I move amendment 49.
Maureen Macmillan: I ask the minister to
endorse what he said in a letter to me about adults
who receive therapy or are supported by
organisations such as Rape Crisis Scotland or
Scottish Women’s Aid before they go to court.
There is concern that the very fact that witnesses
have been supported and helped by such
organisations somehow contaminates their
evidence. I would like the minister to put on the
record what he said in his letter, which reassured
me that the matter is being considered and that
the victims and witnesses unit will give guidance
on the matter in due course.
Bill Aitken (Glasgow) (Con): Like everything
else in the bill, the matter is a question of balance.
Although I have some sympathy with some of the
views that Mr Harvie expressed, I am unhappy
about the portent of amendment 49. As I
understand it, he is attempting to ensure that when
a child has undergone therapy after a fairly
traumatic experience, evidence that the child
underwent that therapy can be introduced during
the trial. There is a real danger that such evidence
could be contaminated. In many instances, for
example in cases of sexual assault, the issue for
the court to determine is whether or not the
accused person—the person in the dock on that
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charge—carried out the assault. The question of
whether the child has undergone therapy would
certainly not be relevant to the identification of the
accused. There are real dangers in that respect.
On a general point, when the minister addresses
the matter, will he confirm that the expert evidence
of psychologists or psychoanalysts in relation to
an offence would attempt to inform the court about
the normal or abnormal reactions of witnesses
who experience such crimes? Would there be an
indication of whether the complainer’s reaction is
the normal reaction expected when a person of
that age and vulnerability has undergone such an
experience, or is an exaggerated reaction?
11:00
Hugh Henry: I understand the sentiments
behind Patrick Harvie’s amendments and I know
that a number of organisations have raised
concerns that therapy is often discouraged before
a child witness gives evidence. I realise that it is
sometimes felt that inconsistent advice is given on
whether therapy should be put on hold until after
the child has given evidence. One of the main
aims of the bill is to ensure that child witnesses get
the help and support that they need to give their
best evidence. It is equally important that they
should get any help that they need before the trial.
I assure Patrick Harvie that the Executive takes
the matter very seriously.
As part of producing the child witness
consultation document in 2002, we have already
consulted on a draft code of practice on the
provision of therapy to child witnesses in criminal
trials and children’s hearings court proceedings.
As a result of that consultation, we have
established a multi-agency steering group on the
provision of therapy to child witnesses. The
purpose of the group is to revise and finalise
guidance on pre-trial therapy for all those involved
with children and the law. It is intended that the
guidance will clarify that therapy should not be
discouraged and will establish guidelines on how
therapy can be provided while avoiding the risk of
contaminating evidence. I hope that that
addresses some of Bill Aitken’s points.
Bill Aitken: Yes.
Hugh Henry: The group has had its first
meeting, so progress is already being made on
this important matter. The valuable work of the
group should meet the concerns that lie behind
amendment 49. It is far preferable that this issue
be addressed in that way rather than in legislation.
In response to Maureen Macmillan’s concerns, I
am happy to put on record the commitment that
was given to her in my letter of 7 January 2004.
With Maureen Macmillan’s permission, I am happy
for the letter to be made a public document and to
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be made available to anyone who wishes to
scrutinise it. I hope that she will accept that doing
that will confirm our commitment on the points that
she raised.
Based on my assurances, I hope that Patrick
Harvie will feel able to withdraw amendment 49.
Patrick Harvie: I am grateful to the minister for
some of the detail that he has given of the ongoing work. However, we currently allow
witnesses to give evidence in a state of fear,
distress and trauma. That in itself contaminates
evidence, and that issue has not been addressed.
Therefore, I press amendment 49.
The Deputy Presiding Officer: The question is,
that amendment 49 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
FOR
Adam, Brian (Aberdeen North) (SNP)
Baird, Shiona (North East Scotland) (Green)
Ballance, Chris (South of Scotland) (Green)
Byrne, Ms Rosemary (South of Scotland) (SSP)
Canavan, Dennis (Falkirk West) (Ind)
Crawford, Bruce (Mid Scotland and Fife) (SNP)
Curran, Frances (West of Scotland) (SSP)
Ewing, Mrs Margaret (Moray) (SNP)
Fox, Colin (Lothians) (SSP)
Gibson, Rob (Highlands and Islands) (SNP)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Patrick (Glasgow) (Green)
Ingram, Mr Adam (South of Scotland) (SNP)
MacAskill, Mr Kenny (Lothians) (SNP)
Martin, Campbell (West of Scotland) (SNP)
Marwick, Tricia (Mid Scotland and Fife) (SNP)
Mather, Jim (Highlands and Islands) (SNP)
Maxwell, Mr Stewart (West of Scotland) (SNP)
McFee, Mr Bruce (West of Scotland) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)
Scott, Eleanor (Highlands and Islands) (Green)
Sheridan, Tommy (Glasgow) (SSP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow) (SNP)
Welsh, Mr Andrew (Angus) (SNP)

AGAINST
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Richard (North East Scotland) (Lab)
Barrie, Scott (Dunfermline West) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Curran, Ms Margaret (Glasgow Baillieston) (Lab)
Davidson, Mr David (North East Scotland) (Con)
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gallie, Phil (South of Scotland) (Con)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
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Goldie, Miss Annabel (West of Scotland) (Con)
Henry, Hugh (Paisley South) (Lab)
Home Robertson, Mr John (East Lothian) (Lab)
Hughes, Janis (Glasgow Rutherglen) (Lab)
Jackson, Dr Sylvia (Stirling) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)
Johnstone, Alex (North East Scotland) (Con)
Kerr, Mr Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (North East Scotland) (SNP)
Lyon, George (Argyll and Bute) (LD)
Macintosh, Mr Kenneth (Eastwood) (Lab)
Maclean, Kate (Dundee West) (Lab)
Macmillan, Maureen (Highlands and Islands) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
May, Christine (Central Fife) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Mr Tom (Hamilton South) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Mrs Nanette (North East Scotland) (Con)
Monteith, Mr Brian (Mid Scotland and Fife) (Con)
Morrison, Mr Alasdair (Western Isles) (Lab)
Muldoon, Bristow (Livingston) (Lab)
Mulligan, Mrs Mary (Linlithgow) (Lab)
Mundell, David (South of Scotland) (Con)
Munro, John Farquhar (Ross, Skye and Inverness West)
(LD)
Murray, Dr Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Radcliffe, Nora (Gordon) (LD)
Raffan, Mr Keith (Mid Scotland and Fife) (LD)
Robson, Euan (Roxburgh and Berwickshire) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Wallace, Mr Jim (Orkney) (LD)
Watson, Mike (Glasgow Cathcart) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Wilson, Allan (Cunninghame North) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 26, Against 69, Abstentions 0.
Amendment 49 disagreed to.
Section 6—Power to prohibit personal conduct
of defence in cases involving vulnerable
witnesses
The Deputy Presiding Officer: The ninth group
of amendments is on proceedings in which
personal conduct of the defence by the accused is
prohibited. Amendment 8, in the name of the
minister, is grouped with amendments 11, 13, 14,
23 and 24.
Hugh Henry: The Vulnerable Witnesses
(Scotland) Bill gives the court a discretionary
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power to prohibit the accused from conducting his
or her own defence in cases involving vulnerable
witnesses.
Karen
Whitefield
lodged
an
amendment at stage 2 to prevent automatically an
accused from conducting his or her own defence
in violence cases involving child witnesses under
12 years of age. The Executive was happy to
support that amendment.
However, we have identified that the bill as
drafted does not extend either the automatic or the
new discretionary ban to any proofs that are
required as a result of victim statements. That
could mean that, although an alleged victim has
been given the extra protection of not being crossexamined by the accused in person at the trial, he
or she could still have to face questioning by the
accused at a proof relating to his or her making of
a victim statement. Amendments 8, 11, 13 and 14
close off that possibility by ensuring that, when an
accused is prohibited from conducting his or her
own case as a result of the Vulnerable Witnesses
(Scotland) Bill, he or she may not conduct his or
her own case at any proof relating to victim
statements either. That is the approach already
adopted in sexual offences cases as regards
victim statements.
Amendments 23 and 24 are consequential
amendments to reflect those changes in the long
title.
I move amendment 8.
Colin Fox: I wish to support amendment 8 but
to highlight a couple of things and put the
amendment in context. On the withdrawal of the
right of defendants to represent themselves in
cases involving children under the age of 12 and
in other cases involving vulnerable witnesses, will
the minister confirm that it is exceedingly rare for
somebody to represent themselves in a Scottish
court? It happens in perhaps one in 1,000 cases.
When it happens, it generally reduces the chances
of an acquittal, given the complexities of the law
and the way in which proceedings are conducted
and the law is applied.
The withdrawal of this right for defendants
comes against the background of the withdrawal
of defendants’ rights in sexual assault cases,
which the minister mentioned, and the withdrawal
of rights in preliminary hearings, which the minister
mentioned last week during the debate on the
Criminal Procedure (Amendment) (Scotland) Bill.
I support amendment 8 but wish to highlight the
fact that the reduction in defendants’ right to
represent themselves should be seen in the
context of three or four other recent withdrawals of
rights. I ask the minister to keep the complete
picture, and the direction in which we are moving,
in mind.
Hugh Henry: Colin Fox is right to highlight the
fact that the measures in the amendments are not
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being taken in isolation. We want to ensure
consistency in all matters relating to court
proceedings. Too often, we have seen the tragic
consequences of inconsistency.
It is right to give protection. In a number of
cases, as has been highlighted, there have been
very traumatic and distressing occurrences in
court, which have led to distressing and tragic
consequences. I am happy to put on record the
fact that Colin Fox is right to highlight some of the
other work that we are doing. The amendments
are part of a package.
Amendment 8 agreed to.
Amendments 9 to 14 moved—[Hugh Henry]—
and agreed to.
The Deputy Presiding Officer (Trish
Godman): Group 10 is on pre-trial procedures for
vulnerable
witnesses
and
other
issues.
Amendment 15, in the name of the minister, is
grouped with amendments 16 and 18.
Hugh Henry: Amendment 16 amends sections
71, 71A and 72A of the Criminal Procedure
(Scotland) Act 1995, as a consequence of new
sections 288ZE and 288E of the 1995 act as
inserted by the bill.
Section 288ZE makes it mandatory that an
accused must not conduct his own defence in
certain types of offences that involve a child
witness under the age of 12 who is to give
evidence in the trial. Section 288E gives the court
a discretionary power to prohibit an accused from
conducting his own defence in a case involving a
vulnerable witness, where the court is satisfied
that it is in the interests of the witness to do so.
Currently, section 71 of the 1995 act provides for
the court at a first diet in the sheriff court to
establish whether an accused who is prohibited
from conducting his own defence has legal
representation for the trial. That applies in all
sexual offence cases.
Section 71A of the 1995 act provides in sexual
offence cases for a further pre-trial diet to follow a
first diet in the sheriff court where it is established
at the first diet that the accused is legally
represented, but his or her solicitor is
subsequently dismissed or withdraws. Such a
solicitor will be under a duty to notify the court of
what has happened. The court will then fix a
further pre-trial diet that the accused will be
required to attend.
The effect of the amendments to sections 71
and 71A of the 1995 act is to extend the existing
provisions so that they relate not only to sexual
offence cases, but to cases involving vulnerable
witnesses under new sections 288ZE and 288E of
the 1995 act as inserted by the bill.
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Currently, section 72A of the 1995 act makes it
mandatory for the holding of a pre-trial diet in all
sexual offences cases to be tried in the High
Court, unless dispensed with by the court following
an application by the accused’s solicitor. The
amendment to section 72A of the 1995 act will
extend the existing provision so that pre-trial diets
will also be mandatory in other High Court cases
in which an accused is prohibited from conducting
his own defence.
Section 2(4) of the bill, as it is currently drafted,
provides that in summary proceedings the court
must check at an intermediate diet whether there
are any vulnerable witnesses in the case. It does
that by inserting the relevant provisions into
section 148 of the Criminal Procedure (Scotland)
Act 1995. Intermediate diets are mandatory in
summary proceedings in the sheriff court in most
parts of the country, but not in some of the smaller
outlying courts. We intend to plug that gap by
providing that, if an intermediate diet is not held in
summary proceedings, the court must consider
those matters at the trial diet before the first
witness is sworn. The bill already does something
similar with regard to the High Court when there
has been no preliminary diet. Amendment 18
creates an equivalent provision for summary
proceedings in the sheriff court in which there has
been no intermediate diet.
Amendment 15 is consequential to amendments
16 and 18.
I move amendment 15.
Amendment 15 agreed to.

Amendments 16 to 19 moved—[Hugh Henry]—
and agreed to.
Section 7—Interpretation of this Part
Amendments 50 and 51 not moved.
21

moved—[Hugh

Section 8—Orders authorising the use of
special measures for vulnerable witnesses
Amendments 52 and 59 not moved.
Amendment 22 moved—[Hugh Henry]—and
agreed to.
Section 13—The special measures
Amendment 64 not moved.
After section 17
Amendment 65 not moved.

After section 19
The Deputy Presiding Officer: Group 11
concerns child witnesses and the training of court
personnel. Amendment 66, in the name of Mike
Pringle, is grouped with amendment 67.
11:15
Mike Pringle: Training is a hugely important
factor in the bill. Clearly, children are different from
adults and they have to be treated differently. My
view is that, up to now, children have not been
treated differently in court from adults. Advocates
and others view children as witnesses just like
adult witnesses, which is not right.
If a young child is asked a question, they will
give an honest and straightforward answer. If the
question is repeated several times thereafter,
however, one finds that the child begins to think
that they should not have given that answer. They
begin to question whether it was the right answer
and to wonder whether they should give a different
one. The child starts to doubt the answer that they
gave, which can bring their evidence into question.
It is important that we train all the people who
are involved in dealing with young people in our
courts. It is fundamental that young people are
treated in a different way. Advocates and others
need to realise that it is important that they too can
learn; none of us is too old to learn new ways of
doing things. That applies in particular to
advocates and others. It is important that good
training is put in place and that it is put in place as
soon as possible.
I move amendment 66.

After section 6

Amendments 20 and
Henry]—and agreed to.
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Miss Goldie: I understand the thrust behind
what Mike Pringle said. I accept that an important
point is involved, but I am concerned that the
effect of amendment 66 would be to freeze
implementation and, quite frankly, I would be very
unhappy about that. The sooner that the act
comes into force, the better it will be for all classes
of vulnerable witnesses. I am unable to support
amendment 66 for that reason.
Karen Whitefield: I understand Mike Pringle’s
concerns on the issue. I am sure that all of us
want to see that everyone who is involved in
dealing with the provisions in the bill does so
properly and is properly trained. As Annabel
Goldie rightly pointed out, amendment 66 could
lead to serious delays. Its effect would be to cause
the bill not to be implemented as an act. The
benefit and importance of the bill far outweigh the
need for appropriate training, which it would be
difficult to prescribe. I do not support amendments
66 and 67.
Hugh Henry: The issue of training has been
raised a number of times during stages 1 and 2.


449

6297

4 MARCH 2004

The Executive is in no doubt that training and
awareness raising are of vital importance to the
successful implementation of the bill. That is why
training and awareness raising will be a key
priority for the victims and witnesses unit.
I am keen to ensure that all the professionals
and volunteers who are involved in supporting
vulnerable witnesses are given opportunities to
improve and enhance their skills at identifying the
needs of witnesses. That has to be done by
ensuring that they give proper consideration to
witnesses and that they provide witnesses with the
right help to enable them to give their best
evidence.
There is a great deal of expertise, knowledge
and good will across Scotland and the unit will
look to bringing that together so that people can
share best practice. The unit will also want to
ensure that every organisation is involved in
training its staff. We will aim to ensure that there
are clear training guidelines and that the relevant
organisations are engaged in developing them.
I am aware of examples of good practice that
are taking place already. For instance, Sheriff
Principal Morrison, director of judicial studies, has
said that the Judicial Studies Committee is
developing training on child and vulnerable
witnesses. The committee will use the guidance
on questioning children in court, which we
published last year, to help with that.
The Executive has been in discussion with the
Faculty of Advocates, the Crown Office and others
to ensure that significant attention is given to the
provision of training for people who are engaged in
the process. We believe that the collaborative
approach is the best one and that it is not
necessary to impose duties by statute.
In practice, it is not clear that amendment 66
would achieve the desired effect of ensuring that
training takes place. I agree entirely with Annabel
Goldie that, in the worst-case scenario, the
amendment could even hold up the bill’s
implementation. From discussions with Mike
Pringle, I know that that is not his intention. I hope
that I have given him sufficient reassurance on the
record to enable him to withdraw amendment 66.
Mike Pringle: I am grateful for the minister’s
comments. My intention was not to delay the bill,
but to raise the important issue of training, which is
vital for us all. I beg leave to withdraw amendment
66.
Amendment 66, by agreement, withdrawn.
Section 20—Commencement and short title
Amendment 67 not moved.
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Amendment 23 moved—[Hugh Henry]—and
agreed to.
Amendment 68 not moved.
Amendments 24 and
Henry]—and agreed to.

25

moved—[Hugh
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Vulnerable Witnesses (Scotland)
Bill
The Deputy Presiding Officer (Trish
Godman): The next item of business is a debate
on motion S2M-699, in the name of Cathy
Jamieson, that the Vulnerable Witnesses
(Scotland) Bill be passed.
11:22
The Minister for Justice (Cathy Jamieson): I
am delighted to speak in the debate. As members
will be aware, the reforms that the Vulnerable
Witnesses (Scotland) Bill will put in place were first
proposed in the consultation document “Vital
Voices: Helping Vulnerable Witnesses Give
Evidence”. That title sums up exactly what the bill
is about: it is about enabling the voices of our most
vulnerable witnesses to be heard, so that they can
fulfil their vital role in the justice system.
Witnesses are an essential part of our justice
system and we must ensure that they are treated
with the sensitivity and respect that they deserve.
The bill is another significant step forward in
putting the needs of victims and witnesses at the
heart of our justice system. Today, we will put into
practice the Executive’s commitment to reform by
delivering on our promise to improve the way in
which vulnerable witnesses are treated.
The interests of justice are, of course, best
served by ensuring that individuals who need extra
help to give their best evidence receive that help.
The bill respects the needs of the most vulnerable
people and children—each one is treated as an
individual—and it will ensure that real people who
face real situations receive the support that they
need to give evidence when they have to appear
in court. I believe that that is right. I have been
heartened by the comments that I have heard
today and I trust that Parliament will agree to give
its full support to the bill.
Many people have contributed to the process
that got us here today. A wide range of
organisations and individuals have engaged with
us on the bill, including voluntary sector
organisations, professional agencies and many
more. I place on record my thanks to each and
every one of them. Those organisations
contributed their time, energy and ideas and their
participation was invaluable. Many of their views
and concerns are reflected in the bill as it stands,
and it is better for that.
I thank the Justice 2 Committee members and
staff for their hard work in giving detailed
consideration to the principles of the bill and for
their scrutiny and input at stage 2. The committee
produced a thorough and carefully considered
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stage 1 report, and the Executive was happy to
support a number of amendments that committee
members suggested at stage 2. I also thank the
bill team for its hard work in preparing the bill and
the accompanying material. A considerable
amount of work was done between the bill team
and the committee to ensure that views were
taken on board.
We listened to and considered carefully
concerns that the bill, as originally drafted, did not
go far enough. We understood the need to support
amendments such as those that were lodged by
Karen Whitefield at stage 2 and by Mike Pringle
today, which have strengthened the safeguards for
child witnesses. We consider that the bill as it
stands strikes the right balance: the fairness of
judicial proceedings has been not weakened, but
strengthened, by measures that will ensure that
the court hears the best available evidence.
We should not underestimate the changes that
the bill will bring about. When it is fully
implemented, thousands of Scots will have access
to extra support to help them speak up in court. In
some cases, because of the abolition of the
competence test, vulnerable witnesses will be
heard for the first time. Without the bill, that would
not be possible. From previous personal
experience of supporting child witnesses and
vulnerable adult witnesses, I know just how
daunting court processes can be. That was
described in the evidence sessions at stage 1 and
as the bill made its way through the parliamentary
process, including this morning. Over the years,
many people have argued and campaigned for the
real and practical measures that are in the bill.
It is important to recognise that the bill is part of
a much wider programme of work on victims and
witnesses that the new victims and witnesses unit
in the Executive is undertaking. Victim statement
schemes are being piloted; further guidance for
the child witness guidance pack is being finalised;
and proposals are being developed to pilot
vulnerable witness officers to provide on-going
support to agencies and to help ensure that the
needs of all vulnerable witnesses are met.
Our radical court reforms will also help, and I
was pleased that members recognised that this
morning. Last week, Parliament agreed to the
general principles of the Criminal Procedure
(Amendment) (Scotland) Bill, which, as I have said
before, is a key part of our reforms to improve the
efficiency of the criminal justice system. As was
graphically described this morning, constant
adjournments and delays are not efficient. We
know that they can be particularly stressful for
victims and witnesses, which is why we are taking
action to improve procedures and to eliminate
practices that cause delays, so that cases proceed
as smoothly as possible.
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I understand fully Jackie Baillie’s motivation in
raising the issue of delays. I am glad that she was
reassured on that point and I am sure that she
agrees that it is particularly pleasing that the
Parliament strongly supported the principles of the
Criminal Procedure (Amendment) (Scotland) Bill.
During the debate on that bill, many members
made the point that we must end unnecessary
delays.

Where do we go from here? Today’s
consideration of the Vulnerable Witnesses
(Scotland) Bill is not the end of the matter, of
course. It has been stressed time and again this
morning that we are committed to ensuring that
the bill is implemented successfully. Early
identification, training and monitoring of the
provisions will be vital in ensuring that the bill is as
effective as we want it to be.

The rights of victims and witnesses are now
firmly on the justice agenda; indeed, they are
central to it. We continue to argue strongly that
everyone in the system should make the culture
changes that are needed. My deputy, Hugh Henry,
recently addressed a seminar on child witnesses
that was organised by the Faculty of Advocates
and which was aimed at raising awareness of the
issues among advocates. I am pleased that the
Law Society of Scotland intends to have a
vulnerable witness conference at the end of this
month.

As Hugh Henry mentioned, the Lord Advocate
has committed to issuing instructions to the police
on the identification and reporting of vulnerable
witnesses. That will be backed up by training and
guidance, so that the police will know what to look
for when considering issues of vulnerability. The
Crown Office intends to update its guidance to
staff as a result of the bill and will include
interested organisations in that development
process.

The Scottish Court Service is engaged in a wide
range of work that will help vulnerable witnesses.
On recent visits to courts, I saw two practical
examples of the differences that can be made
through a culture change; not necessarily by
spending huge sums of money, but by
demonstrating a will to be receptive to the needs
of victims and witnesses.
Separate secure entrances are available for
vulnerable witnesses at the High Court in
Glasgow, for example. The witnesses are met by
witness support staff and accompanied to
separate waiting accommodation. Sofas and easy
chairs are available and toys and games are given
to younger children. When I visited the court in
Aberdeen, I was pleased to note that there was a
range of children’s toys, books, magazines,
televisions and videos in the witness rooms. I
noticed that brightly coloured posters advertised a
selection of video tapes. Such little touches make
a difference to people who have to spend time in a
place where they might prefer not to be. A
customer care team regularly reviews the items
that are available to ensure that they are up to
date and in good order.
The fact that the treatment of vulnerable
witnesses is being taken seriously by such
organisations shows that the culture change that
we have discussed for so long is taking place.
Such approaches demonstrate that taking the time
to think about what can be done to make things
better for victims and witnesses will often produce
ideas for relatively small, simple and easily
achieved changes that can make a big difference
to people’s experience of the court system. One’s
personal experiences shape one’s opinions of the
justice system and determine whether one
believes that justice has been delivered.
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We are committed to implementing the bill in full.
That will take time, so it will be done in phases. It
makes sense to focus attention on the most
serious cases first, to take time to ensure that
implementation is effective and to learn lessons
from one phase to the next. We want appropriate
protection and support to be given to vulnerable
witnesses in High Court and sheriff court criminal
cases and in civil proceedings, including children’s
hearings referrals.
It is easy for public attention to focus on big,
headline-grabbing High Court cases, but there can
be vulnerable witnesses in other cases. Maureen
Macmillan has referred in the past, and did so
again today, to the problems of vulnerable
witnesses in civil cases such as matrimonial
interdicts or protection from abuse interdicts. She
argued that the nature of the relationship between
parties in such civil cases could lead to people
being vulnerable in such circumstances. The bill
extends special measures to civil proceedings for
those precise reasons. We will not lose sight of
such issues when the bill is being implemented.
I thank everyone who has been involved in
bringing the bill through Parliament. I do not doubt
that the bill will make a real difference to
vulnerable witnesses’ experience of the justice
system. I am delighted to commend the bill to
Parliament and I ask members to give it their full
support.
I move,
That the Parliament agrees that
Witnesses (Scotland) Bill be passed.

the

Vulnerable

11:34
Nicola Sturgeon (Glasgow) (SNP): I intend to
be relatively brief, to allow other members to
participate in the debate. The Vulnerable
Witnesses (Scotland) Bill, which we are about to
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pass into law, is important. Like the minister, I
thank those involved in the progress of the bill,
particularly those behind the scenes, such as the
bill team and the clerks of the Justice 2
Committee. I thank everyone who gave evidence,
orally or in writing, to the Justice 2 Committee at
the earlier stages of the bill. That essential
evidence enabled the committee to produce a
report which, although not all its recommendations
were taken on board, has influenced the final
shape of the bill in a positive manner.
The minister alluded to the fact that the
Vulnerable Witnesses (Scotland) Bill is just one
piece in the jigsaw of court reform. Other bills that
we will consider later in this parliamentary session
are equally important. It is important to stress, as
the minister did, that legislation alone will not
deliver all the reforms that are required in the
courts system.
Our courts are steeped in centuries of tradition,
much of which is worth protecting and retaining.
Some aspects of the way things are done in the
courts need to be brought into the modern age, to
have a much greater public focus and to take
account of the needs and wishes of the victims of
crime and those giving evidence. The bill will help
in that regard, but the minister is right to speak of
the need for a culture change, which is already
emerging. We should avoid complacency,
however, because the culture change will have to
continue if the bill’s intentions are to be translated
into practice.
The bill is important for the reasons that have
been outlined at all stages of its progress. It is
right that witnesses who are vulnerable because of
their age or disability, or simply because of the
nature of the case in which they are giving
evidence, should be supported. Vulnerable
witnesses can apply under this bill to avail
themselves of a range of special measures, such
as live television links or the right to give evidence
from behind a screen or with a supporter sitting
next to them. Such measures should help
witnesses to give evidence in a way that is less
stressful than the normal method of getting in the
witness box and being examined and re-examined
in the full glare of everyone else who is present. In
criminal cases, a person accused of committing
horrific violent or sexual crimes against a witness
may be present when the witness gives evidence.
The experience of child witnesses will be
significantly improved as a result of this bill. A
number of the amendments that were proposed
would have allowed the bill to go further, but
nevertheless we should reflect on how far we have
come.
Perhaps the important point that the bill serves
the wider interests of justice has been lost. A
witness who is terrified, for whatever reason, by
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the prospect of giving evidence in court is unlikely
to be able to get into the witness box to tell their
story in a clear and lucid manner. Courts in this
country, particularly criminal courts, rely on the
presentation of honest and accurate evidence. It is
in the interests of everyone involved in court
cases—the Crown and the accused in criminal
cases and the pursuer and the defendant in civil
cases—that witnesses are helped to give their
best evidence.
Although this is an important bill that deserves
support, we should ensure that it strikes a fine
balance, especially in criminal cases. The balance
between protecting vulnerable witnesses and
ensuring the right to a fair trial of a person
accused of crime has been discussed already this
morning. Under this country’s adversarial system
of justice, everyone is innocent until proven guilty.
As there is an onus on the Crown to prove beyond
reasonable doubt that a person is guilty, accused
persons have the fundamental right to test to the
full the evidence presented against them in court.
Throughout this legislative process, we have
had to ask whether the necessary balance has
been struck in the right place in the bill. I think that
overall, in broad terms, that balance has been
struck, although the amendments that I proposed
today suggest that I have some residual concerns.
I fear that we may not have heard the last of the
debate about the right of the accused to be heard
on vulnerable witness applications. I suppose that
we will have to wait and see about that.
I would like to speak about the early
identification of vulnerable witnesses and the
related issue of resources. At its heart, the bill
relates to court procedure. If it is to work properly,
it must have the active co-operation of all the
agencies involved in the justice system. The bill
puts the onus on lawyers to apply for special
measures on behalf of witnesses. This will involve
the procurator fiscal in most cases, but it often
happens that the procurator fiscal does not meet
the witness until the first day of the trial. In
practice, early identification will depend less on
lawyers and much more on other agencies,
precognition agents, the police and voluntary
organisations such as Victim Support and
Women’s Aid. One theme that ran strongly
through the Justice 2 Committee’s consideration of
the bill is that all those agencies must be trained—
the minister made some comments about
training—and adequately resourced, to enable
them to identify and support vulnerable witnesses.
If we do not do that, there is a danger that the bill
will not make the difference that we all think, and
hope, that it is capable of making.
With those comments, I am happy to support the
passage of the Vulnerable Witnesses (Scotland)
Bill.
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11:40
Miss Annabel Goldie (West of Scotland)
(Con): I, too, shall be brief. My concept of brevity
may be slightly different to the previous
speaker’s—I will do my best.

consider the submissions of practitioners. If I have
a plea to the parliamentary draftsmen, it is that it is
far better to be simple, even if that extends the
length of legislation, because that makes bills
simpler to read and more readily understood.

Unaccustomed as I am to supporting the
Executive on justice matters in Scotland, I find
myself in the slightly unusual position of
welcoming the Vulnerable Witnesses (Scotland)
Bill, which has the support of Conservative
members. There is no doubt that for witnesses
who come forward and who are vulnerable and in
need of support, the bill offers more structured and
certainly more extensive measures than have
previously been available. The bill is to be
welcomed as a worthwhile contribution to
improving the court environment for vulnerable
witnesses.

As Nicola Sturgeon indicated, the bill is part of
the broader framework of the criminal justice
system in Scotland. The legislation is predicated
on witnesses being available. Of course,
witnesses will not be available if the law-abiding
public are in any way apprehensive about the
efficacy of our criminal justice system and if,
having witnessed an offence, they are concerned
about whether it is worth while to come forward.
Delays, lack of resource and—dare I say it—the
prospect of automatic early release are all factors
that influence the law-abiding public’s willingness
to be witnesses. I urge the minister to have regard
to that broader picture.

I thank the minister for her remarks about the
Justice 2 Committee. I think that I speak for all
members of the committee when I say that we
found it an interesting bill with which to be
involved, and I am glad if our scrutiny and
discussions assisted with the clarification and
drafting of the bill.
There is an important issue in relation to
resource, and I reiterate the concerns that were
expressed at stage 1 by both the Finance
Committee and the Justice 2 Committee, and
indeed the admission of the Executive even at that
stage that some of the costs might be higher than
the estimates. It would be regrettable if the
legislation ended up being either obsolete or
unworkable because proper resourcing was not in
place, and I urge the minister to be cautious and
careful about ensuring that resource is there when
the bill is enacted and its provisions are
implemented.
In relation to the point that Nicola Sturgeon
mentioned, evaluation will also be important. I
would welcome a commitment from the minister if,
for example, the Lord Advocate was prepared to
assess the working model of the legislation as it
proceeds, and if any difficulties are identified they
should be quickly picked up on and noted. I hope
that the absence of the right of the accused to
question an application for a witness to be treated
as a vulnerable witness will not impugn the
integrity of the succeeding trial, but only time will
tell—there are important issues lurking in that.
I make a plea about draftsmanship; I raised the
point at previous stages of the bill. I have to say
that the bill, as a working tool for practitioners and
judges in court, is not user friendly. About 14
fingers and 10 pairs of eyes will be required to
assimilate the provisions quickly, particularly
where practitioners refer to the provisions in
submissions to judges, and similarly where judges
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The bill is welcome and I have pleasure in
supporting it on behalf of the Conservatives.
11:44
Mike Pringle (Edinburgh South) (LD): The
Vulnerable Witnesses (Scotland) Bill is the first big
piece of legislation in the justice field that the
Parliament has had to deal with in its second
session. There is no doubt that the Executive has
set its sights on improving the judicial system in
Scotland, and several other important measures
will follow this one.
Like Nicola Sturgeon and others, I thank all
those who worked extremely hard on the bill,
including the bill team. I thank the members of the
Justice 2 Committee, on which I sit. As members
know, this is my first term and this is the first major
piece of legislation that I have been involved in. I
thank all the members of the committee for helping
me through the process—I found their help
extremely useful.
Improvements to the judicial system began in
the previous session of Parliament. In early 2003,
the then Minister for Justice, Jim Wallace,
announced 62 audiovisual units for Scottish
courts. The Executive has already given £850,000
for a new victims and witnesses unit to co-ordinate
support from a range of professional agencies,
including the police, fiscals, solicitors and social
workers, and the Scottish Executive has
earmarked £4 million for the witness support
service, which is much to be welcomed.
The bill is a continuation of that work. It aims to
improve how witnesses are treated by the justice
system. It will provide better protection for children
and vulnerable witnesses, many of whom are
victims of crime. It will also allow vulnerable
witnesses to give their best evidence in the best
possible circumstances. There is a wide range of

6307

4 MARCH 2004

new measures—we all know what they are, and I
welcome them.
The emphasis of the bill will change how
criminal cases are dealt with. In the chamber last
week, I said that we have to make things better for
witnesses in general. There is no doubt that the
experience of witnesses throughout the judicial
system is not good. Many of us know of cases in
which even the smallest trials have been delayed
endlessly and people have had to give up huge
amounts of their time to give evidence. We should
do anything that we can to make that experience
better for people. If people are prepared to give
their time and go to court as witnesses, that helps
the justice system and gives us all better justice.
The bill will make things better for vulnerable
witnesses in future cases, and I welcome it.
11:46
Karen Whitefield (Airdrie and Shotts) (Lab): I
begin by thanking the clerks of the Justice 2
Committee for their hard work and diligence in
supporting the committee during the passage of
the bill. Their efforts often go unnoticed by
members of the public, but I assure them that
MSPs recognise the vital part that they play in the
smooth running of the legislative process in the
Parliament. I also thank the groups and
organisations who gave evidence to the committee
at stage 1. It is vital that legislation is shaped and
influenced by the experience of those whom it will
directly affect.
The Parliament is often criticised—unfairly, in
my view—for not dealing with the priorities of the
people of Scotland. There is no doubt that the bill
will make a difference to people in Scotland. I can
honestly say that the issue was not raised often by
people on the doorstep in last year’s election
campaign. However, the most important issues
are not always those that are most talked about,
and the bill tackles exactly the kind of issues that
the Parliament was established to deal with. In all
likelihood, the bill would never have found
legislative time at Westminster, yet it will make a
real difference to ordinary men, women and
children throughout Scotland. It will increase
protection for the most vulnerable citizens in
Scottish society and it will help to improve our
criminal justice system.
For too many years, witnesses have faced the
possibility of a continuation of their abuse in court.
In the worst cases, victims have faced prolonged
periods of interrogation by their alleged abuser.
Along with other criminal justice measures, some
of which have already been passed by the
Parliament, the bill will help to redress the balance
of our criminal justice system towards supporting
the rights of victims and witnesses.
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I am sure that all members agree that it is right
to take every step to protect our most vulnerable
witnesses, including children, people with learning
disabilities and those who have been the victim of
violent and sexual assaults. I am convinced that
providing a more secure and less threatening
environment for such witnesses to give evidence
will help to ensure that they can give their best and
most accurate evidence. That will allow the justice
system to do its job and to secure convictions
where appropriate. Of course, it is also important
to protect the right of the accused to a fair trial.
That issue has attracted considerable debate
during the bill’s passage through Parliament.
However, the bill continues to protect that
fundamental right.
I welcome the Minister for Justice’s
announcement that the Executive has established
a victims and witnesses unit. It makes perfect
sense that support services for victims and
witnesses should come under the auspices of a
single agency. As the Deputy Minister for Justice
said in his letter to the Justice 2 Committee’s
convener, the unit will play a vital part in the bill’s
implementation, monitoring and evaluation.
The Scottish Executive is committed to building
a more efficient and effective justice system that is
founded on the basic principles of fairness and
equality. By providing greater protection for our
most vulnerable witnesses, the bill contributes to
that commitment. I welcome the passing of the bill,
which represents a vital and significant step
towards achieving our goal of a fairer and more
just criminal justice system. I have great pleasure
in supporting the bill.
11:51
Stewart Stevenson (Banff and Buchan)
(SNP): The fact that we are making more rapid
progress than the timetabling motion suggested is
no reflection on the serious way in which the
Justice 2 Committee and the Parliament have
considered the bill. I congratulate all those who
were involved in developing the bill, as it is a
worthwhile addition to the improvements that are
being made for victims and witnesses in the
criminal justice system. Victims and witnesses
have long been a neglected and largely forgotten
part of the criminal justice system.
I recall being a witness when I was seven.
Fortunately, I did not have to go to court. I
witnessed a minor matter that involved a bus
reversing into a car. Just being interviewed by a
policewoman in quite a relaxed way was daunting
for a seven-year-old. It would have been much
more so if I had been older and had had to go to
court, although those were circumstances of no
particular pressure. The bill is a welcome
development.
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Excellent developments have been made to
protect victims of sexual offences, on which I have
commented. Mike Pringle properly focused on the
need to give training a priority and the deputy
minister gave us assurances about that. The
amount of change in the criminal justice system
and in the operation of courts presents the
formidable challenge of bringing sheriffs and all
who are involved in courts up to an appropriate
level of behaviour and experience and of
understanding of the legislation. We will watch that
with considerable care.
The introduction of victim statements after
verdicts and before sentencing was a useful
change that was made in the previous
parliamentary session, as was the requirement to
notify victims when serious offenders are to be
released and when they are to be considered by
the Parole Board for Scotland. That is all good and
adds to the list of worthwhile improvements that
have been made.
Annabel Goldie referred to witnesses’ concerns
and fears in some circumstances. While
considering the Antisocial Behaviour etc
(Scotland) Bill, the Communities Committee has
deliberated a range of issues that are associated
with antisocial behaviour and crime in our
communities. We will debate the bill next week. I
will not tread on the toes of that too much, but one
element that has emerged from those discussions
and which is worth thinking about is the role of
professional witnesses when repeated and serious
intimidation occurs. The Executive might wish to
consider developing further the role of professional
witnesses in some circumstances and the
Communities Committee will no doubt return to
that subject next week.
As a layman rather than a lawyer, I have always
found it slightly bizarre that in our criminal justice
system, the Crown Office acts as a neutral arbiter
of the balance between the victim and the
accused. The situation is different in other
countries, where the prosecutor represents the
victim. That has further scope for consideration.
Such a move would be part of supporting
witnesses and victims.
The bill is welcome. I will take great pleasure in
supporting it come decision time.
11:55
Maureen Macmillan (Highlands and Islands)
(Lab): I am pleased to support the bill. I declare an
interest as a long-time member and a present
director of Ross-shire Women’s Aid; I have seen
at first hand the traumatic effect of the criminal
justice system on women who have suffered
abuse. Fear of confronting an abuser in court has
often made women refuse to be witnesses when
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their partner has assaulted them. Fear has caused
them to refuse to give evidence against their
abusers. Members should make no mistake—
women in those circumstances find the whole
process intimidating and terrifying, as do the
Women’s Aid workers who support them.
In its evidence to the Justice 2 Committee, Rape
Crisis Scotland provided dreadful statistics about
rape and sexual assault victims’ engagement with
our justice system. Of the women who contact
rape crisis centres, 80 per cent do not report the
incidents to the police. When incidents are
reported, the conviction rate is low—it is between
10 and 15 per cent—yet only between 2 and 4 per
cent of complaints are found to be false. Those
dire statistics are a result of how the police, fiscals
and lawyers have treated rape and sexual assault
victims. I am glad that attitudes are changing,
thanks in no small way to the Executive and the
Parliament’s engagement with the issues. That is
also due in large part to the number of women in
Parliament who have pressed the agenda.
The bill will make another step change in our
justice system, which has for too long been the
preserve of lawyers and the police. Our justice
system is for the public, who need to feel
comfortable and confident about giving evidence
in court. We must remember that the bill is
intended to support witnesses to give their best
evidence—not to be soft on witnesses. The
balance is right between witness support and the
rights of the accused.
The quality of the training that is given to the
police, fiscals, solicitors in private practice and
advocates will be important in rolling out the
legislation. I am content that the Executive will
ensure that training is given to the police, fiscals
and sheriffs, and that organisations such as Rape
Crisis and Women’s Aid will advise on that
training. However, in civil cases, all will depend on
the solicitor or advocate applying for special
measures. I hope that the Law Society of Scotland
and the Faculty of Advocates will meet their
responsibilities
through
their
continuing
professional development courses.
I thank the clerks to the Justice 2 Committee for
their hard work at all stages of the bill and I thank
the many organisations that gave evidence to the
committee and informed our discussions. I have
great pleasure in supporting the bill.
The Presiding Officer (Mr George Reid):
Jackie Baillie can make a speech of a couple of
minutes.
11:58
Jackie Baillie (Dumbarton) (Lab): In the short
time that is left I will say that, like many in the
chamber, I support the bill, which will make a
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substantial difference to the experience of
children, young people and vulnerable adults in
our courts. I am reassured and encouraged by the
deputy minister’s comments about people with
non-visible disabilities and about dealing with
delays in the system. I am convinced that the
potential for realising the bill depends on the need
to encourage the culture change to which the
Minister for Justice referred, whether through
training or guidance or by involving witnesses.
What is important is monitoring the effectiveness
of implementation.
The bill was introduced for the children and
young people throughout Scotland who are likely
to be vulnerable witnesses. It is a breath of fresh
air in the justice system and ministers are to be
commended for bringing it to the Parliament.
The Presiding Officer: I bid a warm welcome to
the Ceann Comhairle, Dr Rory O’Hanlon, and the
rest of the delegation from the Irish Parliament. A
Chinn Chomhairle, tha Parlamaid na h-Alba a’ cur
fàilte—ceud mìle fàilte—oirbh uile. [Applause.]
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Vulnerable Witnesses (Scotland)
Bill
Resumed debate.
The Deputy Presiding Officer (Murray Tosh):
We continue with the debate on motion S2M-699,
in the name of Cathy Jamieson, that the
Vulnerable Witnesses (Scotland) Bill be passed.
Jackie Baillie’s speech was cut short before
midday, so we will begin by allowing her to
complete her speech or to make any further
comments that she wishes to make.
15:15
Jackie Baillie: It is not often that I am invited to
speak at length on any subject, especially by you,
Presiding Officer. In fact, I completed my
comments before First Minister’s question time,
albeit in a rushed fashion. I am happy to echo
those comments now, and to thank the ministers
for the Vulnerable Witnesses (Scotland) Bill. It will
make a significant contribution to modernising the
justice system in Scotland. That is all that I require
to say.
The Deputy Presiding Officer: I have no notice
of any other members who wish to speak, other
than those who are designated as closing
speakers, so I call Margaret Smith to close for the
Liberal Democrats.
15:16
Margaret Smith (Edinburgh West) (LD):
Liberal Democrats welcome the Vulnerable
Witnesses (Scotland) Bill and we also welcome
the support that the bill has received across the
Parliament. It is important to set the bill in the
context of some other developments. The victims
and witnesses unit within the Scottish Executive
Justice Department has been one of the most
important developments. The Executive’s wider
work on support for victims and witnesses includes
commitments on the expansion of victim support
and court support schemes and commitments on
improving information for victims on the progress
of cases, including release dates of offenders,
which is important. The victims and witnesses unit
will play a big part in that wider support strategy.
Will the Vulnerable Witnesses (Scotland) Bill do
what we want it to do? It will be successful only if it
is part of a wider package that involves the victims
and witnesses unit and some of the changes that
will be introduced through the Criminal Procedure
(Amendment) (Scotland) Bill. That bill will attack
one of the major problems—the number of
adjournments that victims and witnesses have to
go through.
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Jackie Baillie, Nicola Sturgeon and Maureen
Macmillan spoke about the horror of the system.
Members should imagine being an 11 or 12-yearold who has been the victim of sexual abuse, who
then has to wait for 14 to 18 months, involving
several adjournments, before they can get their
day in court, in an adversarial court system. At the
end of all that, we know that the conviction rate is
low. I ask any parents in the chamber to consider
whether they would suggest to their 11 or 12-yearold child that they should go through the justice
system as is currently exists. If we are completely
honest, our answer would probably be no. We now
have an agenda that will help those children and
their parents, and will help the justice system to
tackle some of the problems of delay and of the
adversarial system. I hope that we can bring about
an improvement in the conviction rate for these
horrendous crimes.
There is a lot to be welcomed in the bill. Some
important work will be done by the court system.
Work will also be done on early recognition of
problems by the police and other sectors. There is
a definite need for proper training in a number of
sectors. However, the bill will provide better
protection for children and vulnerable witnesses. It
will help the justice system because it will help
witnesses to give the best possible evidence.
I want to make a couple of points about
amendments that we heard debated earlier. First, I
welcome the fact that the minister and the deputy
minister, having looked at pilot schemes
elsewhere, have not ruled out the idea of having
intermediaries. We will have to continue to monitor
the legislation and to ask ourselves how we can
keep on improving it.
Secondly, I welcome the fact that the Executive
accepted Mike Pringle’s amendment 47. Evidence
that is to be taken by a commissioner will not be
taken in the presence of the accused unless in
exceptional circumstances, which improves the
bill. Indeed, I acknowledge the fact that the
Executive took on board several amendments at
stage 2 and today at stage 3 that improve the bill.
I want to ensure that we monitor how the bill
works in practice. That said, I think that it strikes
the right balance between the rights of vulnerable
witnesses and the accused’s right to a fair trial. I
hope that the Executive will take the whole
strategy forward.
The Liberal Democrats support the bill. We
believe that it will bring greater humanity to what is
often a gruelling experience for witnesses and
victims.
15:21
Bill Aitken (Glasgow) (Con): The debate has
been consensual and useful; many valuable
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contributions have been made. As Annabel Goldie
said, I suspect that the bill will pass unanimously.
Indeed, it would be quite proper for it to do so.
For most of us, the idea of appearing in court as
a witness is a nuisance. We see it as an
inconvenience—as
something
that
causes
disruption to our everyday lives. However, for the
vulnerable members of our society, the matter is
much more serious. The Conservatives support
any action that can be taken to improve the
situation.
In its evidence to the Justice 2 Committee, the
Faculty of Advocates stated that what is
suggested in the bill is largely carried out already.
Although there is some merit in that, not
everything is being done. The bill introduces
valuable measures to address a number of areas,
which we applaud.
We must consider the situations that affect the
vulnerable. I am talking not only about the
traumatic effect on their lives but about the fact
that, in many instances, justice is not done. The
minister was correct to reject some of the
amendments that members lodged. That said, I
accept fully that some of them, including those
lodged by Patrick Harvie, were lodged in a
constructive manner and had a degree of merit to
them.
In the bill, a balance must be sought between
the rights of the victim—and also, in this case, the
witness—and the need to ensure that the accused
person gets a fair trial. If the Executive had gone
down the route that Patrick Harvie suggested in
his amendment 34 on the use of an intermediary, I
am a little bit concerned that the rights of the
individual to a fair trial might have been
prejudiced.
I recollect a trial in Glasgow district court, in
which a middle-aged man was charged with a
nasty assault on a young boy. The complainer
came into court and gave a lurid tale of how he
was punched and kicked repeatedly and had his
head stamped on while he was on the ground. The
second witness, who was also a young boy, spoke
to a completely different assault, and the third
witness, again a young boy, corroborated totally
the complainer’s evidence in every detail.
However, when the third witness was subjected to
cross-examination, he became quite indignant and
said, “Well, hold on. You have to appreciate that I
did not actually see it.” He said that Jimmy, who
was the complainer, had told him what had
happened.
The youngster was not trying to mislead the
court deliberately, but he was giving hearsay
evidence. I am not satisfied that we would have
got to the truth of the matter if an intermediary had
been used. Indeed, the accused might well have
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been convicted on what was, as I said, a fairly
serious charge. I am not satisfied that the
introduction of intermediaries would benefit the
judicial process.
I congratulate the Minister for Justice on having
introduced the bill. However, lest she rests on her
ministerial laurels, let me suggest that there are
many other things that she could do. If she is to
ease the situation of real people in real
situations—as she so eloquently stated—she will
have to consider the pressures that are put on
witnesses in other directions.
Intimidation is a real issue both in courts and on
the streets. I suggest firmly to the minister that the
main way in which intimidation can be reduced is
by accelerating the judicial process. The existing
situation of intimidation will most certainly not be
eased when the victim, witness and complainer—
one person, under three headings—lives cheek by
jowl with the person who assaulted them,
sometimes for many months before the case
comes up. I also suggest that the task of victims
and witnesses is not made any easier when time
and again the person who allegedly assaulted
them is released on bail and commits further
offences while on bail.
Finally, I suggest that the language that the
minister evinces when she talks about her remit
generally, which seems to be devoted exclusively
to trying to keep people out of prison, is not likely
to strike a sympathetic chord with victims of crime
and witnesses, who are the real people in real
situations who walk in the real streets of Scotland.
The minister is entitled to the Parliament’s
congratulations on the bill, but her job is not even
half done; she has much more to do. Thus far,
certainly under the other headings that I have
mentioned, she has failed to convince me and, I
suggest, is manifestly failing to convince any
impartial onlooker. Until other measures are
introduced, the bill, while welcome, is not likely to
be very effective.
15:26
Nicola Sturgeon: Even by my standards, Bill
Aitken’s speech was an extremely uncharitable
one at the end of what has been a consensual
debate. Bill Aitken would be wise to reflect on the
fact that many of the offenders who commit
offences daily on our streets have already been in
prison, often not once or twice, but three, four or
five times. To me, that shows that a prison
sentence is not always the most effective way in
which to deal with certain categories of offenders,
precisely because it does not help victims of
crime.
Bill Aitken: Does Ms Sturgeon agree that prison
sentences are not likely to be particularly effective
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when the minister has staunchly resisted any
efforts on our part to review the system of
remission, under which the vast majority of
offenders are released from jail when they have
spent only 50 per cent of their sentence time in
custody?
Nicola Sturgeon: I would rather see an
effective penal system in which people are sent to
prison when they deserve to go there and when
public safety and punishment demand a prison
sentence, and in which many other offenders are
dealt with outside prison. I want that, not because
it is a soft option, but because it is a more effective
option. If a penal system is to be in the interests of
victims of crime, it should not simply be tough; it
should be effective. It is worth reflecting that the
Tory Government failed on both counts.
Cathy Jamieson: We have launched a
consultation exercise on reducing reoffending that
will run for the next 90 days, 12 weeks or three
months—however Bill Aitken wants to calculate it,
it may well seem like a sentence to him—that will
give people the correct opportunity to feed in their
comments. However, that should not detract from
the valuable work that is being done through the
bill, which Nicola Sturgeon has recognised.
Nicola Sturgeon: I turn from Bill Aitken to the
minister. I welcome the consultation, but I pause to
reflect on the fact that it is a touch strange for the
minister to say that she wants to expand the range
of alternatives to custody, while her activities—or,
more precisely, those of her deputy in the past few
weeks—have withdrawn funding from an
alternative to custody that has been proven to be
effective.
I am sure that it will delight members to hear that
I have little to add to the comprehensive
comments about the bill that I made at the start of
the debate. Bill Aitken rightly said that the debate
has been consensual, although he went on to
shatter the consensus. The reason why the debate
has been consensual is that the bill will be a good
piece of legislation that has been a long time
coming. The bill is one of the many reminders that
the Scottish Parliament is worth having and does
good work that benefits people throughout
Scotland.
The bill should not be seen in isolation, but as
part of a legislative package and as part of a
bigger package. I repeat my earlier comments that
we must ensure that the culture change continues
apace and that sufficient resources are provided to
allow changes to be implemented in practice.
The bill will make a difference. I will not repeat
the concerns around the edges that the ministers
know I have. I conclude by welcoming the
passage of the Vulnerable Witnesses (Scotland)
Bill.
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15:30
The Deputy Minister for Justice (Hugh
Henry): At the end of a good and constructive
process of trying to improve the system of justice
for witnesses and victims of crime, it is somewhat
unfortunate that Bill Aitken could not resist the
usual cheap Conservative party jibes. It is almost
as if that party’s members have received
instructions from elsewhere to include certain
phrases in every debate, regardless of its subject
matter.
Bill Aitken suggested that Cathy Jamieson
spoke exclusively about keeping people out of
prison, but I can only conclude that he was half
listening. While she spoke at great length about
alternatives to custody and keeping those for
whom prison is inappropriate out of prison, she
has also said on many occasions that those who
deserve imprisonment—those who commit serious
crimes—should receive serious and lengthy prison
sentences. It is fair to consider that Cathy
Jamieson has been asking for a balanced
approach.
The bill is part of a justice revolution that the
Parliament is undertaking, which addresses issues
such as the reform of the High Court, the summary
justice system and alternatives to custody. As a
number of members said, for the first time in many
years, serious consideration is being given to
those who have been overlooked by the judicial
system. Stewart Stevenson said this morning that
witnesses and victims are often forgotten by the
system and that is true. As Bill Aitken said in his
contribution, victims and witnesses often feel the
pressures of intimidation in court and before they
enter court. It is unfortunate that they also often
feel intimidated after the court case has
concluded.
We want to accelerate the judicial process and
we have made some other proposals to that end.
We want to examine issues such as bail, and we
await with interest the discussion that we will have
on that issue in the coming months. The bill offers
us a collective opportunity—which, I am delighted
to say, parties across the Parliament have taken—
to do something for those at the sharp end of the
justice system, who are often forgotten. As
Margaret Smith said, the bill enables us to show
greater humanity in our judicial process.
Mike Pringle said earlier that the experience of
witnesses in the judicial system has not been
good. As Nicola Sturgeon said this morning, we
now have the opportunity to enable evidence to be
given in a less stressful manner. It is right to say,
as she did, that the bill serves the best interests of
justice by enabling the best evidence to be given
and heard.
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A number of members said this morning that
they are concerned to ensure that what we are
presenting is part of other changes that might not
necessarily be included in the bill. Jackie Baillie
and Maureen Macmillan said that we should
ensure that something is on the record about
guidance and other things that are being done by
the Executive and the Crown Office. It is right that
such pressure should be put on us. Karen
Whitefield was right to speak about some of the
work that will be done by the victims and
witnesses unit.
If we are serious about this bill making a
difference, we should ensure that the finances are
in place and that the necessary commitment exists
on the part of the Lord Advocate, the Crown Office
and others, as Annabel Goldie and others said.
We should not only produce strategies, but ensure
that we deliver on the strategies that we produce.
We want to deliver on the recommendations of
the Lord Advocate’s report on support for child
witnesses and we want to see proper
implementation of victim statement and victim
notification systems. We want a full and effective
witness service to be delivered and we want to
see more effective victim support for people who
turn up in court. We are right to consider the
piloting of the vulnerable witnesses service and
some of the other measures that have been
introduced.
Essentially, the bill has enabled us to create a
partnership in the Parliament, to work together to
serve the best interests of people who have often
been badly served by the judicial system. We are
also working in partnership with a range of
organisations that have tried to make a difference
for victims and witnesses for many years and
which have done a remarkable and effective job.
We have enabled them to influence our
parliamentary process and to influence legislation.
Although I recognise that some of the changes
have not gone as far as Jackie Baillie, Patrick
Harvie and other members would have liked, we
can demonstrate to organisations that we have
listened and delivered. We will continue to review,
to monitor and to reflect.
I argue that this is a good day for the Scottish
Parliament; a good day for those whom we
represent; a good day for victims and witnesses;
and a good day for a judicial system that has long
been in need of a shake-up and overhaul. I hope
that we see the bill as part of a process that has
much further to go.
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5

10

15

An Act of the Scottish Parliament to make provision for the use of special measures for the
purpose of taking the evidence of children and other vulnerable witnesses in criminal or civil
proceedings; to provide for evidential presumptions in criminal proceedings where certain reports
of identification procedures are lodged as productions; to make provision about the admissibility
of expert psychological or psychiatric evidence as to subsequent behaviour of the complainer in
criminal proceedings in respect of certain offences; to prohibit persons charged with certain
offences from conducting their own defence at the trial and any victim statement proof where a
child witness under the age of 12 is to give evidence at the trial; to enable the court to prohibit
persons from conducting their own defence at the trial and any victim statement proof in other
criminal proceedings in which a vulnerable witness is to give evidence; to prohibit persons
charged with certain offences from seeking to precognosce personally a child under the age of 12;
to make provision about the admissibility of certain evidence bearing on the character, conduct or
condition of witnesses in proceedings before a sheriff relating to the establishment of grounds of
referral to children’s hearings; to abolish the competence test for witnesses in criminal and civil
proceedings; and for connected purposes.

PART 1
CRIMINAL PROCEEDINGS
Evidence of children and other vulnerable witnesses: special measures
1
20

Evidence of children and other vulnerable witnesses: special measures
(1)

For section 271 (evidence of vulnerable persons: special provision) of the Criminal
Procedure (Scotland) Act 1995 (c.46) (referred to in this Part as “the 1995 Act”) there is
substituted—
“Special measures for child witnesses and other vulnerable witnesses
271
(1)

25

Vulnerable witnesses: main definitions
For the purposes of this Act, a person who is giving or is to give evidence at, or
for the purposes of, a trial is a vulnerable witness if—
(a) the person is under the age of 16 on the date of commencement of the
proceedings in which the trial is being or to be held (such a vulnerable
witness being referred to in this Act as a “child witness”), or
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(b) where the person is not a child witness, there is a significant risk that the
quality of the evidence to be given by the person will be diminished by
reason of—
(i)

5

mental disorder (within the meaning of section 328 of the Mental
Health (Care and Treatment) (Scotland) Act 2003 (asp 13)), or

(ii) fear or distress in connection with giving evidence at the trial.
(2)

In determining whether a person is a vulnerable witness by virtue of subsection
(1)(b) above, the court shall take into account—
(a) the nature and circumstances of the alleged offence to which the
proceedings relate,

10

(b) the nature of the evidence which the person is likely to give,
(c) the relationship (if any) between the person and the accused,
(d) the person’s age and maturity,
(f) any behaviour towards the person on the part of—
(i)

15

the accused,

(ii) members of the family or associates of the accused,
(iii) any other person who is likely to be an accused or a witness in the
proceedings, and
(g) such other matters, including—
(i)

20

the social and cultural background and ethnic origins of the person,

(ii) the person’s sexual orientation,
(iii) the domestic and employment circumstances of the person,
(iv) any religious beliefs or political opinions of the person, and
(v) any physical disability or other physical impairment which the
person has,

25

as appear to the court to be relevant.

30

(3)

For the purposes of subsection (1)(a) above and section 271B(1)(b) below,
proceedings shall be taken to have commenced when the indictment or, as the
case may be, complaint is served on the accused.

(4)

In subsection (1)(b) above, the reference to the quality of evidence is to its
quality in terms of completeness, coherence and accuracy.

(5)

In this section and sections 271A to 271M of this Act—
“court” means the High Court or the sheriff court,
“trial” means a trial under solemn procedure in any court or under
summary procedure in the sheriff court.

35

(6)
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In sections 271A to 271M of this Act, “special measure” means any of the
special measures set out in, or prescribed under, section 271H below.
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271A
(1)

3

Child witnesses
Where a child witness is to give evidence at or for the purposes of a trial, the
child witness is entitled, subject to—
(a) subsections (2) to (13) below, and
(b) section 271D of this Act,

5

to the benefit of one or more of the special measures for the purpose of giving
evidence.
(2)
10

A party citing or intending to cite a child witness shall, no later than 14 clear
days before the trial diet, lodge with the court a notice (referred to in this Act
as a “child witness notice”)—
(a) specifying the special measure or measures which the party considers to
be the most appropriate for the purpose of taking the child witness’s
evidence, or
(b) if the party considers that the child witness should give evidence without
the benefit of any special measure, stating that fact.

15

(3)

A child witness notice shall contain or be accompanied by—
(a) a summary of any views expressed for the purposes of section
271E(2)(b) of this Act, and
(b) such other information as may be prescribed by Act of Adjournal.

20

25

(4)

The court may, on cause shown, allow a child witness notice to be lodged after
the time limit specified in subsection (2) above.

(5)

The court shall, not later than 7 days after a child witness notice has been
lodged, consider the notice in the absence of the parties and, subject to section
271B(3) of this Act—
(a) in the case of a notice under subsection (2)(a) above—
(i)

30

35

(ii) if any other special measure is specified in the notice and the court
is satisfied on the basis of the notice that it is appropriate to do so,
make an order authorising the use of the special measure (in
addition to any authorised by virtue of an order under subparagraph (i) above) for the purpose of taking the child witness’s
evidence,
(b) in the case of a notice under subsection (2)(b) above, if—
(i)

40

if a standard special measure is specified in the notice, make an
order authorising the use of that measure for the purpose of taking
the child witness’s evidence, and

the summary of views accompanying the notice under subsection
(3)(a) above indicates that the child witness has expressed a wish
to give evidence without the benefit of any special measure, and

(ii) the court is satisfied on the basis of the notice that it is appropriate
to do so,
make an order authorising the giving of evidence by the child witness
without the benefit of any special measure, or
(c) if—


467

4

Vulnerable Witnesses (Scotland) Bill
Part 1—Criminal proceedings
(i)

paragraph (a)(ii) or (b) above would apply but for the fact that the
court is not satisfied as mentioned in that paragraph, or

(ii) in the case of a notice under subsection (2)(b), the summary of
views accompanying the notice under subsection (3)(a) above
indicates that the child witness has not expressed a wish to give
evidence without the benefit of any special measure,

5

make an order that, before the trial diet, there shall be a diet under
subsection (10) below and ordain the parties to attend.
(7)

Subsection (8) below applies where—
(a) it appears to the court that a party intends to call a child witness to give
evidence at or for the purposes of the trial,

10

(b) the party has not lodged a child witness notice in respect of the child
witness by the time specified in subsection (2) above, and
(c) the court has not allowed a child witness notice in respect of the child
witness to be lodged after that time under subsection (4) above.

15

(8)

Where this subsection applies, the court shall—
(a) order the party to lodge a child witness notice in respect of the child
witness by such time as the court may specify, or
(b) order that, before the trial diet, there shall be a diet under subsection (10)
below and ordain the parties to attend.

20

(9)

On making an order under subsection (5)(c) or (8)(b) above, the court may
postpone the trial diet.

(10) At a diet under this subsection, the court, after giving the parties an opportunity
to be heard—
25

30

(ya) in a case where any of the standard special measures has been authorised
by an order under subsection (5)(a)(i) above, may make an order
authorising the use of such further special measure or measures as it
considers appropriate for the purpose of taking the child witness’s
evidence, and
(za) in any other case, shall make an order—
(i)

35

authorising the use of such special measure or measures as the
court considers to be the most appropriate for the purpose of taking
the child witness’s evidence, or

(ii) that the child witness is to give evidence without the benefit of any
special measure.
(11) The court may make an order under subsection (10)(za)(ii) above only if
satisfied—

40

(a) where the child witness has expressed a wish to give evidence without
the benefit of any special measure, that it is appropriate for the child
witness so to give evidence, or
(b) in any other case, that—
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(i)

5

the use of any special measure for the purpose of taking the
evidence of the child witness would give rise to a significant risk
of prejudice to the fairness of the trial or otherwise to the interests
of justice, and

(ii) that risk significantly outweighs any risk of prejudice to the
interests of the child witness if the order is made.

5

(11A) A diet under subsection (10) above may—
(a) on the application of the party citing or intending to cite the child witness
in respect of whom the diet is to be held, or
(b) of the court’s own motion,

10

be held in chambers.
(12) A diet under subsection (10) above may be conjoined with—
(a) in the case of proceedings in the High Court, a preliminary diet,
(b) in the case of proceedings on indictment in the sheriff court, a first diet,
(c) in the case of summary proceedings, an intermediate diet.

15

(13) A party lodging a child witness notice shall, at the same time, intimate the
notice to the other parties to the proceedings.
(14) In this section, references to a standard special measure are to any of the
following special measures—
(a) the use of a live television link in accordance with section 271J of this
Act where the place from which the child witness is to give evidence by
means of the link is another part of the court building in which the courtroom is located,

20

(b) the use of a screen in accordance with section 271K of this Act, and
(c) the use of a supporter in accordance with section 271L of this Act in
conjunction with either of the special measures referred to in paragraphs
(a) and (b) above.

25

271B
(1)

Further special provision for child witnesses under the age of 12
This section applies where a child witness—
(a) is to give evidence at, or for the purposes of, a trial in respect of any
offence specified in subsection (2) below, and

30

(b) is under the age of 12 on the date of commencement of the proceedings
in which the trial is being or to be held.
(2)
35

The offences referred to in subsection (1)(a) above are—
(a) murder,
(b) culpable homicide,
(c) any offence to which section 288C of this Act applies,

40

(d) any offence which involves an assault on, or injury or a threat of injury
to, any person (including any offence involving neglect or ill-treatment
of, or other cruelty to, a child),
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(e) abduction, and
(f) plagium.
(3)

5

Where this section applies, the court shall not make an order under section
271A or 271D of this Act which has the effect of requiring the child witness to
be present in the court-room or any part of the court building in which the
court-room is located for the purpose of giving evidence unless satisfied—
(a) where the child witness has expressed a wish to be so present for the
purposes of giving evidence, that it is appropriate for the child witness to
be so present for that purpose, or
(b) in any other case, that—

10

(i)

the taking of the evidence of the child witness without the child
witness being so present would give rise to a significant risk of
prejudice to the fairness of the trial or otherwise to the interests of
justice, and

(ii) that risk significantly outweighs any risk of prejudice to the
interests of the child witness if the order is made.

15

271C
(1)
20

Vulnerable witnesses other than child witnesses
This section applies where a party citing or intending to cite a person (other
than a child witness) to give evidence at, or for the purposes of, a trial (such a
person being referred to in this section as “the witness”) considers—
(a) that the witness is likely to be a vulnerable witness, and
(b) that a special measure or combination of special measures ought to be
used for the purpose of taking the witness’s evidence.

(2)

Where this section applies, the party citing or intending to cite the witness
shall, not later than 14 clear days before the trial diet, make an application
(referred to as a “vulnerable witness application”) to the court for an order
authorising the use of one or more of the special measures for the purpose of
taking the witness’s evidence.

(3)

A vulnerable witness application shall—

25

(a) specify the special measure or measures which the party making the
application considers to be the most appropriate for the purpose of taking
the evidence of the witness to whom the application relates, and

30

(b) contain or be accompanied by—
(i)
35

a summary of any views expressed for the purposes of section
271E(2)(b) of this Act, and

(ii) such other information as may be prescribed by Act of Adjournal.

40
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(4)

The court may, on cause shown, allow a vulnerable witness application to be
made after the time limit specified in subsection (2) above.

(5)

The court shall, not later than 7 days after a vulnerable witness application is
made to it, consider the application in the absence of the parties and—
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7

(a) make an order authorising the use of the special measure or measures
specified in the application if satisfied on the basis of the application
that—
(i)
5

the witness in respect of whom the application is made is a
vulnerable witness,

(ii) the special measures or measures specified in the application are
the most appropriate for the purpose of taking the witness’s
evidence, and
(iii) it is appropriate to do so after having complied with the duty in
subsection (7) below, or

10

(b) if not satisfied as mentioned in paragraph (a) above, order that, before
the trial diet, there shall be a diet under subsection (6) below and ordain
the parties to attend.
15

(5A) On making an order under subsection (5)(b) above, the court may postpone the
trial diet.
(6)

At a diet under this subsection, the court may—
(a) after giving the parties an opportunity to be heard, and
(b) if satisfied that the witness in respect of whom the application is made is
a vulnerable witness,
make an order authorising the use of such special measure or measures as the
court considers to be the most appropriate for the purpose of taking the
witness’s evidence.

20

(7)

In deciding whether to make an order under subsection (5)(a) or (6) above, the
court shall—
(a) have regard to—

25

(i)

the possible effect on the witness if required to give evidence
without the benefit of any special measure, and

(ii) whether it is likely that the witness would be better able to give
evidence with the benefit of a special measure, and
(b) take into account the matters specified in subsection (2)(a) to (g) of
section 271 of this Act.

30

(7A) A diet under subsection (6) above may—
(a) on the application of the party citing or intending to cite the witness in
respect of whom the diet is to be held, or
(b) of the court’s own motion,

35

be held in chambers.
(8)

A diet under subsection (6) above may be conjoined with—
(a) in the case of proceedings in the High Court, a preliminary diet,
(b) in the case of proceedings on indictment in the sheriff court, a first diet,
(c) in the case of summary proceedings, an intermediate diet.

40

(9)

A party making a vulnerable witness application shall, at the same time,
intimate the application to the other parties to the proceedings.
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271D
(1)

5

Review of arrangements for vulnerable witnesses
In any case in which a person who is giving or is to give evidence at or for the
purposes of the trial (referred to in this section as the “witness”) is or appears
to the court to be a vulnerable witness, the court may at any stage in the
proceedings (whether before or after the commencement of the trial or before
or after the witness has begun to give evidence)—
(a) on the application of the party citing or intending to cite the witness, or
(b) of its own motion,
review the current arrangements for taking the witness’s evidence and, after
giving the parties an opportunity to be heard, make an order under subsection
(2) below.

10

(2)

The order which may be made under this subsection is—
(a) where the current arrangements for taking the witness’s evidence include
the use of a special measure or combination of special measures
authorised by an order under section 271A or 271C of this Act or under
this subsection (referred to as the “earlier order”), an order varying or
revoking the earlier order, or

15

(b) where the current arrangements for taking the witness’s evidence do not
include any special measure, an order authorising the use of such special
measure or measures as the court considers most appropriate for the
purpose of taking the witness’s evidence.

20

(3)

An order under subsection (2)(a) above varying an earlier order may—
(a) add to or substitute for any special measure authorised by the earlier
order such other special measure as the court considers most appropriate
for the purpose of taking the witness’s evidence, or

25

(b) where the earlier order authorises the use of a combination of special
measures for that purpose, delete any of the special measures so
authorised.
(4)
30

The court may make an order under subsection (2)(a) above revoking an earlier
order only if satisfied—
(a) where the witness has expressed a wish to give or, as the case may be,
continue to give evidence without the benefit of any special measure,
that it is appropriate for the witness so to give evidence, or
(b) in any other case, that—

35

40
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(i)

the use, or continued use, of the special measure or measures
authorised by the earlier order for the purpose of taking the
witness’s evidence would give rise to a significant risk of
prejudice to the fairness of the trial or otherwise to the interests of
justice, and

(ii) that risk significantly outweighs any risk of prejudice to the
interests of the witness if the order is made.
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5

9

(5)

Subsection (7) of section 271C of this Act applies to the making of an order
under subsection (2)(b) of this section as it applies to the making of an order
under subsection (5)(a) or (6) of that section but as if the references to the
witness were to the witness within the meaning of this section.

(6)

In this section, “current arrangements” means the arrangements in place at the
time the review under this section is begun.

271E
(1)

Vulnerable witnesses: supplementary provision
Subsection (2) below applies where—
(a) a party is considering for the purposes of a child witness notice or a
vulnerable witness application which of the special measures is or are the
most appropriate for the purpose of taking the evidence of the person to
whom the notice or application relates, or

10

(b) the court is making an order under section 271A(5)(a)(ii) or (b) or (10),
271C or 271D of this Act.
15

(2)

The party or, as the case may be, the court shall—
(a) have regard to the best interests of the witness, and
(b) take account of any views expressed by—
(i)

the witness (having regard, where the witness is a child witness, to
the witness’s age and maturity), and

(ii) where the witness is a child witness, the witness’s parent (except
where the parent is the accused).

20

(3)

For the purposes of subsection (2)(b) above, where the witness is a child
witness—
(a) the witness shall be presumed to be of sufficient age and maturity to
form a view if aged 12 or older, and

25

(b) in the event that any views expressed by the witness are inconsistent with
any views expressed by the witness’s parent, the views of the witness
shall be given greater weight.
(4)

In this section—
“parent”, in relation to a child witness, means any person having parental
responsibilities within the meaning of section 1(3) of the Children
(Scotland) Act 1995 (c.36) in relation to the child witness,

30

“the witness” means—
(a) in the case referred to in subsection (1)(a) above, the person to
whom the notice or application relates,

35

(b) in the case referred to in subsection (1)(b) above, the person to
whom the order would relate.
271F
(1)
40

The accused
For the purposes of the application of subsection (1) of section 271 of this Act
to the accused (where the accused is giving or is to give evidence at or for the
purposes of the trial), subsection (2) of that section shall have effect as if—
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(a) for paragraph (c) there were substituted—
“(c) whether the accused is to be legally represented at the trial and,
if not, the accused’s entitlement to be so legally represented,”,
and
(b) for paragraph (f) there were substituted—

5

“(f) any behaviour towards the accused on the part of—
(i)

any co-accused or any person who is likely to be a coaccused in the proceedings,

(ii) any witness or any person who is likely to be a witness in
the proceedings, or

10

(iii) members of the family or associates of any of the persons
mentioned in sub-paragraphs (i) and (ii) above.”.
(2)

Where, if the accused were to give evidence at or for the purposes of the trial,
he would be a child witness—
(a) section 271A of this Act shall apply in relation to the accused subject to
the following modifications—

15

(i)

references to a child witness (except in the phrase “child witness
notice”) shall be read as if they were references to the accused,

(ii) references to the party citing or intending to cite a child witness
shall be read as if they were references to the accused, and

20

(iii) subsection (7) shall have effect as if for paragraph (a) there were
substituted—
“(a) it appears to the court that the accused, if he were to give
evidence at or for the purposes of the trial, would be a child
witness,”, and

25

(b) section 271B of this Act shall apply in relation to the accused as if—
(i)

for subsection (1) there were substituted—

“(1) This section applies where the accused—
(a) if he were to give evidence at or for the purposes of the trial
would be a child witness, and

30

(b) is under the age of 12 on the date of commencement of the
proceedings.”, and
(ii) in subsection (3), references to the child witness were references to
the accused.
35

(3)

Subsection (4) below applies where the accused—
(a) considers that, if he were to give evidence at or for the purposes of the
trial, he would be a vulnerable witness other than a child witness, and
(b) has not decided to give evidence without the benefit of any special
measures.

40
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(4)

Where this subsection applies, subsections (2) to (9) of section 271C of this
Act shall apply in relation to the accused subject to the following
modifications—
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11

(a) references to the witness shall be read as if they were references to the
accused,
(b) references to the party citing or intending the cite the witness shall be
read as if they were references to the accused, and
(c) in subsection (7)(b), the reference to subsection (2)(a) to (g) of section
271 of this Act shall be read as if it were a reference to that subsection as
modified by subsection (1) above.

5

(5)
10

Section 271D of this Act shall apply in any case where it appears to the court
that the accused, if he were to give evidence at or for the purposes of the trial,
would be a vulnerable witness as it applies in the case referred to in subsection
(1) of that section but subject to the following modifications—
(a) references to the witness shall be read as if they were references to the
accused,
(b) references to the party citing or intending to cite the witness shall be read
as if they were references to the accused.

15

(6)

Where the witness within the meaning of section 271E of this Act is the
accused, that section shall have effect in relation to the witness as if—
(a) in subsection (1), paragraph (a) were omitted, and
(b) in subsection (2), the words “The party or, as the case may be,” were
omitted.

20

(7)

Section 271M of this Act shall have effect, where the vulnerable witness is the
accused, as if the reference in subsection (2) to the party citing the vulnerable
witness were a reference to the accused.

(8)

The following provisions of this Act shall not apply in relation to a vulnerable
witness who is the accused—

25

(a) section 271H(1)(c),
(b) section 271I(3).
271G

Nothing in sections 271A to 271F of this Act affects any power or duty which
a court has otherwise than by virtue of those sections to make or authorise any
special arrangements for taking the evidence of any person.

30

271H
(1)
35

Saving provision

The special measures
The special measures which may be authorised to be used under section 271A,
271C or 271D of this Act for the purpose of taking the evidence of a vulnerable
witness are—
(a) taking of evidence by a commissioner in accordance with section 271I of
this Act,
(b) use of a live television link in accordance with section 271J of this Act,
(c) use of a screen in accordance with section 271K of this Act,

40

(d) use of a supporter in accordance with section 271L of this Act,
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(e) giving evidence in chief in the form of a prior statement in accordance
with section 271M of this Act, and
(f) such other measures as the Scottish Ministers may, by order made by
statutory instrument, prescribe.

5

(2)

An order under subsection (1)(f) above shall not be made unless a draft of the
statutory instrument containing the order has been laid before and approved by
a resolution of the Scottish Parliament.

(3)

Provision may be made by Act of Adjournal regulating, so far as not regulated
by sections 271I to 271M of this Act, the use in any proceedings of any special
measure authorised to be used by virtue of section 271A, 271C or 271D of this
Act.

10

271I

Taking of evidence by a commissioner

(1)

Where the special measure to be used is taking of evidence by a commissioner,
the court shall appoint a commissioner to take the evidence of the vulnerable
witness in respect of whom the special measure is to be used.

(2)

Proceedings before a commissioner appointed under subsection (1) above shall
be recorded by video recorder.

(3)

An accused—

15

(a) shall not, except by leave of the court on special cause shown, be present
in the room where such proceedings are taking place, but

20

(b) is entitled by such means as seem suitable to the court to watch and hear
the proceedings.
(4)

25

271J

The recording of the proceedings made in pursuance of subsection (2) above
shall be received in evidence without being sworn to by witnesses.
Live television link

(1)

Where the special measure to be used is a live television link, the court shall
make such arrangements as seem to it appropriate for the vulnerable witness in
respect of whom the special measure is to be used to give evidence from a
place outside the court-room where the trial is to take place by means of a live
television link between that place and the court-room.

(2)

The place from which the vulnerable witness gives evidence by means of the
link—

30

(a) may be another part of the court building in which the court-room is
located or any other suitable place outwith that building, and
(b) shall be treated, for the purposes of the proceedings at the trial, as part of
the court-room whilst the witness is giving evidence.

35

40
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(3)

Any proceedings conducted by means of a live television link by virtue of this
section shall be treated as taking place in the presence of the accused.

(4)

Where—
(a) the live television link is to be used in proceedings in a sheriff court, but
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(b) that court lacks accommodation or equipment necessary for the purpose
of receiving such a link,
the sheriff may by order transfer the proceedings to any other sheriff court in
the same sheriffdom which has such accommodation or equipment available.
5

(5)

An order may be made under subsection (4) above—
(a) at any stage in the proceedings (whether before or after the
commencement of the trial), or
(b) in relation to any part of the proceedings.

271K
10

15

Screens

(1)

Where the special measure to be used is a screen, the screen shall be used to
conceal the accused from the sight of the vulnerable witness in respect of
whom the special measure is to be used.

(2)

However, the court shall make arrangements to ensure that the accused is able
to watch and hear the vulnerable witness giving evidence.

(3)

Subsections (4) and (5) of section 271J of this Act apply for the purpose of the
use of a screen under this section as they apply for the purpose of the use of a
live television link under that section but as if—
(a) references to the live television link were references to the screen, and
(b) the reference to receiving such a link were a reference to the use of a
screen.

20

271L
(1)

Where the special measure to be used is a supporter, another person (“the
supporter”) nominated by or on behalf of the vulnerable witness in respect of
whom the special measure is to be used may be present alongside the witness
to support the witness while the witness is giving evidence.

(2)

Where the person nominated as the supporter is to give evidence at the trial,
that person may not act as the supporter at any time before giving evidence.

(3)

The supporter shall not prompt or otherwise seek to influence the witness in the
course of giving evidence.

25

30

271M

Giving evidence in chief in the form of a prior statement

(1)

This section applies where the special measure to be used in respect of a
vulnerable witness is giving evidence in chief in the form of a prior statement.

(2)

A statement made by the vulnerable witness which is lodged in evidence for
the purposes of this section by or on behalf of the party citing the vulnerable
witness shall, subject to subsection (3) below, be admissible as the witness’s
evidence in chief, or as part of the witness’s evidence in chief, without the
witness being required to adopt or otherwise speak to the statement in giving
evidence in court.

(3)

Section 260 of this Act shall apply to a statement lodged for the purposes of
this section as it applies to a prior statement referred to in that section but as
if—

35

40

Supporters
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(a) references to a prior statement were references to the statement lodged
for the purposes of this section,
(b) in subsection (1), the words “where a witness gives evidence in criminal
proceedings” were omitted, and
(c) in subsection (2), paragraph (b) were omitted.

5

(2)

10

(4)

This section does not affect the admissibility of any statement made by any
person which is admissible otherwise than by virtue of this section.

(5)

In this section, “statement” has the meaning given in section 262(1) of this
Act.”.

In section 307(1) (interpretation) of the 1995 Act, there is inserted at the appropriate
place in alphabetical order the following definitions—
““child witness” shall be construed in accordance with section 271(1)(a)
of this Act;”,
““vulnerable witness” shall be construed in accordance with section
271(1) of this Act;”.

15

2

Consideration before the trial of matters relating to vulnerable witnesses
(1)

In section 71 (first diet of proceedings on indictment in the sheriff court) of the 1995
Act—
(a) after subsection (1) there is inserted—
“(1A) At a first diet, the court shall also—

20

(a) ascertain whether subsection (1B) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and
(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to the person or, as the case may be, the
accused.

25

(1B) This subsection applies—
(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,
(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.”,

30

(b) in subsection (2), after “(1)” there is inserted “and (1A)”, and
(c) in subsection (3), after “(1)” where it first occurs there is inserted “, (1A)”.
(2)

In section 73 (procedure at preliminary diets in the High Court) of the 1995 Act—
(a) after subsection (3) there is inserted—

35

“(3A) At a preliminary diet, the court shall also—
(a) ascertain whether subsection (3B) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and

40
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(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to the person or, as the case may be, the
accused.
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(3B) This subsection applies—
(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,
(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.”, and

5

(b) in subsection (4), for “under subsection (3)” there is substitute “or consider under
subsection (3) or (3A)”.
(3)

After section 73 of the 1995 Act there is inserted—
“73A

10

(1)

Consideration of matters relating to vulnerable witnesses where no
preliminary diet is ordered
Where, in a case which is to be tried in the High Court, no preliminary diet is
ordered, the court shall, at the trial diet before the first witness is sworn—
(a) ascertain whether subsection (2) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and
(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to the person or, as the case may be, to the
accused.

15

(2)

This subsection applies—
(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,

20

(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.
(3)
25

At the trial diet, the court may ask the prosecutor and the accused any question
in connection with any matter which it is required to ascertain or consider
under subsection (1) above.”.

(3A) In section 74 (appeals in connection with preliminary diets) of the 1995 Act, in
subsection (2), after paragraph (a) there is inserted—
“(aa) may not be taken against a decision taken by virtue of—
(i)

in the case of a first diet, section 71(1A),

(ii) in the case of a preliminary diet, section 73(3A),

30

of this Act;”.
(4)

In section 148 (intermediate diet in summary proceedings) of the 1995 Act—
(a) after subsection (1) there is inserted—

35

“(1A) At an intermediate diet in summary proceedings in the sheriff court, the court
shall also—
(a) ascertain whether subsection (1B) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused, and

40

(b) if so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to person or, as the case may be, the
accused.
(1B) This subsection applies—
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(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,
(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or would be likely to be, a vulnerable witness.”, and
(b) in subsection (4), at the end there is inserted “or for the purpose of ascertaining or
considering any matter mentioned in subsection (1A) above”.

5

3

Evidence of vulnerable witnesses at proofs in relation to victim statements
After section 15 of the Criminal Justice (Scotland) Act 2003 (asp 7) there is inserted—
“15A

10

(1)

Application of sections 271 to 271M of the 1995 Act in proofs ordered in
relation to victim statements
Sections 271 to 271M of the 1995 Act (which make provision as to the use of
special measures for taking the evidence of vulnerable witnesses) apply in
relation to a person who is giving or is to give evidence at or for the purposes
of any proof ordered in relation to—
(a) a victim statement made by virtue of subsection (2) (or by virtue of that
subsection and subsection (6)) of section 14 of this Act, or

15

(b) a statement made by virtue of subsection (3) of that section in relation to
such a victim statement,
as they apply to a person who is giving or is to give evidence at, or for the
purposes of, a trial.

20

(2)

For that purpose, any reference in those sections to the trial or trial diet is to be
read as a reference to the proof.

(3)

Where—
(a) any person who is giving or is to give evidence at any proof ordered in
relation to any such statement as is mentioned in subsection (1) above
gave evidence at or for the purposes of any trial in respect of the offence
to which the statement relates, and

25

(b) a special measure or combination of special measures was used by virtue
of sections 271A, 271C or 271D of the 1995 Act for the purpose of
taking the person’s evidence at the trial,

30

that special measure or, as the case may be, combination of special measures is
to be treated as having been authorised, by virtue of the same section of the
1995 Act, to be used for the purpose of taking the person’s evidence at or for
the purposes of the proof.
(4)

35

Subsection (3) above does not affect the operation, by virtue of subsection (1)
above, of section 271D of the 1995 Act.”.
Evidence of identification prior to trial

4

Evidence of identification prior to trial
After section 281 of the 1995 Act there is inserted—

40

“281A
(1)
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Where in a trial the prosecutor lodges as a production a report naming—
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(a) a person identified in an identification parade or other identification
procedure by a witness, and
(b) that witness,
it shall be presumed, subject to subsection (2) below, that the person named in
the report as having been identified by the witness is the person of the same
name who appears in answer to the indictment or complaint.

5

(2)

That presumption shall not apply—
(a) unless the prosecutor has, not less than 14 clear days before the trial,
served on the accused a copy of the report and a notice that he intends to
rely on the presumption, or

10

(b) if the accused—
(i)

not more than 7 days after the date of service of the copy of the
report, or

(ii) by such later time as the court may in special circumstances allow,
has served notice on the prosecutor that he intends to challenge the facts
stated in the report.”.

15

Expert evidence as to subsequent behaviour of complainer
5

Expert evidence as to subsequent behaviour of complainer
After section 275B of the 1995 Act there is inserted—
“Expert evidence as to subsequent behaviour of complainer

20

275C

Expert evidence as to subsequent behaviour of complainer in certain cases

(1)

This section applies in the case of proceedings in respect of any offence to
which section 288C of this Act applies.

(2)

Expert psychological or psychiatric evidence relating to any subsequent
behaviour or statement of the complainer is admissible for the purpose of
rebutting any inference adverse to the complainer’s credibility or reliability as
a witness which might otherwise be drawn from the behaviour or statement.

(3)

In subsection (2) above—

25

“complainer” means the person against whom the offence to which the
proceedings relate is alleged to have been committed,

30

“subsequent behaviour or statement” means any behaviour or statement
subsequent to, and not forming part of the acts constituting, the offence
to which the proceedings relate and which is not otherwise relevant to
any fact in issue at the trial.
(4)

35

This section does not affect the admissibility of any evidence which is
admissible otherwise than by virtue of this section.”.

Prohibition of personal conduct of defence in cases involving vulnerable witnesses
6

Prohibition of personal conduct of defence in cases involving vulnerable witnesses
After section 288D of the 1995 Act there is inserted—
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“Trials involving vulnerable witnesses
288ZE

Prohibition of personal conduct of defence in certain cases involving child
witnesses under the age of 12

(1)

In proceedings to which this section applies, the accused is prohibited from
conducting his defence in person at the trial and in any victim statement proof
relating to any offence to which the trial relates.

(2)

This section applies to any proceedings (other than proceedings in the district
court)—

5

(a) in respect of any offence specified in subsection (3) below, and
(b) in which a child witness who is under the age of 12 on the date of
commencement of the proceedings is to give evidence at or for the
purposes of the trial.

10

(3)

The offences referred to in subsection (2)(a) above are—
(a) murder,
(b) culpable homicide,

15

(c) any offence which—
(i)

involves an assault on, or injury or threat of injury to, any person
(including any offence involving neglect or ill-treatment of, or
other cruelty to, a child), but

(ii) is not an offence to which section 288C of this Act applies,

20

(d) abduction, and
(e) plagium.
(4)

Section 288D of this Act applies in the case of proceedings to which this
section applies as it applies in the case of proceedings in respect of a sexual
offence to which section 288C of this Act applies.

(5)

In proceedings to which this section applies, the prosecutor shall, at the same
time as intimating to the accused under section 271A(13) of this Act a child
witness notice in respect of a child witness referred to in subsection (2)(b)
above, serve on the accused a notice under subsection (6).

(6)

A notice under this subsection shall contain intimation to the accused—

25

30

(a) that if he is tried for the offence, his defence may be conducted only by a
lawyer,
(b) that it is therefore in his interests, if he has not already done so, to get the
professional assistance of a solicitor, and
(c) that if he does not engage a solicitor for the purposes of his defence at
the trial, the court will do so.

35

(7)

40
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A failure to comply with subsection (5) or (6) above does not affect the validity
or lawfulness of any child witness notice or any other element of the
proceedings against the accused.

(7A) In subsection (1) above, “victim statement proof” means any proof ordered in
relation to—
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(a) a victim statement made by virtue of subsection (2) (or by virtue of that
subsection and subsection (6)) of section 14 of the Criminal Justice
(Scotland) Act 2003 (asp 7), or
(b) a statement made by virtue of subsection (3) of that section in relation to
such a victim statement.

5

(8)

For the purposes of subsection (2)(b) above, proceedings shall be taken to have
commenced when the indictment or, as the case may be, the complaint is
served on the accused.

288E

Power to prohibit personal conduct of defence in other cases involving
vulnerable witnesses

(1)

This section applies in the case of proceedings in respect of any offence, other
than proceedings—

10

(za) in the district court,
(a) in respect of a sexual offence to which section 288C of this Act applies,
or

15

(b) to which section 288ZE of this Act applies,
where a vulnerable witness is to give evidence at, or for the purposes of, the
trial.
(2)
20

If satisfied that it is in the interests of the vulnerable witness to do so, the court
may—
(a) on the application of the prosecutor, or
(b) of its own motion,
make an order prohibiting the accused from conducting his defence in person
at the trial and in any victim statement proof relating to any offence to which
the trial relates.

25

(3)

However, the court shall not make an order under subsection (2) above if it
considers that—
(a) the order would give rise to a significant risk of prejudice to the fairness
of the trial or otherwise to the interests of justice, and
(b) that risk significantly outweighs any risk of prejudice to the interests of
the vulnerable witness if the order is not made.

30

35

(4)

The court may make an order under subsection (2) above after, as well as
before, proceedings at the trial have commenced.

(5)

Section 288D of this Act applies in the case of proceedings in respect of which
an order is made under this section as it applies in the case of proceedings in
respect of a sexual offence to which section 288C of this Act applies.

(5A) In subsection (2) above, “victim statement proof” means any proof ordered in
relation to—
40

(a) a victim statement made by virtue of subsection (2) (or by virtue of that
subsection and subsection (6)) of section 14 of the Criminal Justice
(Scotland) Act 2003 (asp 7), or
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(b) a statement made by virtue of subsection (3) of that section in relation to
such a victim statement.”.

6A
5

Special pre-trial procedures for ascertaining in such cases whether accused has
engaged a solicitor
(1)

In section 71 (first diet) of the 1995 Act—
(a) in subsection (A1)—
(i)

after “diet” there is inserted “in proceedings to which subsection (B1)
below applies”,

(ii) the words from “where” to “applies” are repealed, and
(iii) for “he” substitute “the accused”,

10

(b) after that subsection there is inserted—
“(B1) This subsection applies to proceedings—
(a) in which the accused is charged with a sexual offence to which section
288C of this Act applies,
(b) to which section 288ZE of this Act applies, or

15

(c) in which an order under section 288E(2) of this Act has been made
before the trial diet.”,
(c) in subsection (5A), for paragraph (a) there is substituted—
“(a) the proceedings in which the first diet is being held are proceedings to
which subsection (B1) above applies;”

20

25

(2)

In section 71A (further pre-trial diet in sheriff court solemn proceedings: dismissal or
withdrawal of solicitor representing accused in case of sexual offence) of the 1995 Act,
in subsection (1)(a), for the words “charged with a sexual offence to which section
288C” there is substituted “in proceedings to which subsection (B1) of section 71”.

(3)

In section 72A (pre-trial diet in High Court proceedings: inquiry about legal
representation of accused in cases of sexual offences) of the 1995 Act—
(a) in subsection (1), for the words from the beginning to “Act” there is substituted
“In proceedings to which this section”,
(b) after that subsection there is inserted—

30

“(1A) This section applies to proceedings in the High Court—
(a) in which the accused is charged with a sexual offence to which section
288C of this Act applies,
(b) to which section 288ZE of this Act applies, or

35
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(c) in which an order under section 288E(2) of this Act has been made
before the trial diet.”.
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Prohibition on accused personally precognoscing children under 12
6B

Prohibition of precognition by accused in person of child witnesses under 12 in
cases to which section 288ZE applies
In section 291 (precognition on oath of defence witnesses) of the 1995 Act, after
subsection (5) there is inserted—

5

“(6)

(7)

10

A warrant is not to be granted under this section for the citation for
precognition by the accused in person of any child under the age of 12 on the
relevant date where the offence in relation to which the child is alleged to be a
witness is one specified in section 288ZE(3) of this Act.
In subsection (6) above, “the relevant date” means—
(a) where an indictment or complaint in respect of the offence has been
served on the accused at the time of the application, the date on which
the indictment or complaint was so served, or
(b) where an indictment or complaint in respect of the offence has not been
so served, the date on which the application under subsection (1) above
is made.”.

15

Pre-trial procedure in sheriff court summary proceedings
6C
20

Summary proceedings in sheriff court: pre-trial procedure where no intermediate
diet is fixed
After section 148A of the 1995 Act there is inserted—
“148B
(1)

Pre-trial procedure in sheriff court where no intermediate diet is fixed
Where, in any summary proceedings in the sheriff court, no intermediate diet is
fixed, the court shall, at the trial diet before the first witness is sworn—
(a) ascertain whether subsection (2) below applies to any person who is to
give evidence at or for the purposes of the trial or to the accused and, if
so, consider whether it should make an order under section 271A(8) or
271D(2) of this Act in relation to the person or, as the case may be, the
accused, and

25

(b) if—
(i)

30

section 288ZE of this Act applies to the proceedings, or

(ii) an order under section 288E(2) has been made in the proceedings,
ascertain whether or not the accused has engaged a solicitor for the
purposes of his defence at the trial.
(2)

This subsection applies—
(a) to a person who is to give evidence at or for the purposes of the trial if
that person is, or is likely to be, a vulnerable witness,

35

(b) to the accused if, were he to give evidence at or for the purposes of the
trial, he would be, or be likely to be, a vulnerable witness.
(3)
40

Where, following inquiries for the purposes of subsection (1)(b) above, it
appears to the court that the accused has not engaged a solicitor for the
purposes of his defence at the trial, the court may adjourn the trial diet for a
period of not more than 48 hours and ordain the accused then to attend.
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(4)

At the trial diet, the court may ask the prosecutor and the accused any question
in connection with any matter which it is required to ascertain or consider
under subsection (1) above.”.
Proceedings in the district court

5

6D

Application of vulnerable witnesses provisions to proceedings in the district court
After section 288E of the 1995 Act (as inserted by section 6 of this Act) there is
inserted—
“Application of vulnerable witnesses provisions to proceedings in the district court
288F Application of vulnerable witnesses provisions to proceedings in the district
court

10

(1)

The Scottish Ministers may by order made by statutory instrument provide for
any of sections—
(a) 271 to 271M,
(b) 288ZE, and
(c) 288E,

15

of this Act to apply, subject to such modifications (if any) as may be specified
in the order, to proceedings in the district court.
(2)

An order under subsection (1) may—
(a) make such incidental, supplemental, consequential, transitional,
transitory or saving provision as the Scottish Ministers think necessary or
expedient,

20

(b) make different provision for different district courts or descriptions of
district court or different proceedings or types of proceedings,
(c) modify any enactment.
(3)

25

An order under this section shall not be made unless a draft of the statutory
instrument containing the order has been laid before, and approved by
resolution of, the Scottish Parliament.”.
PART 2
CIVIL PROCEEDINGS

Evidence of children and other vulnerable witnesses: special measures

30

7

Interpretation of this Part
(1)

35

For the purposes of this Part of this Act, a person who is giving or is to give evidence in
or for the purposes of any civil proceedings is a vulnerable witness if—
(a) the person is under the age of 16 on the date of commencement of the proceedings
(such a vulnerable witness being referred to in this Part as a “child witness”), or
(b) where the person is not a child witness, there is a significant risk that the quality
of the evidence to be given by the person will be diminished by reason of—
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mental disorder (within the meaning of section 328 of the Mental Health
(Care and Treatment) (Scotland) Act 2003 (asp 13)), or

(ii) fear or distress in connection with giving evidence in the proceedings.
(2)
5

In considering whether a person is a vulnerable witness by virtue of subsection (1)(b)
above, the court must take into account—
(a) the nature and circumstances of the alleged matter to which the proceedings relate,
(b) the nature of the evidence which the person is likely to give,
(c) the relationship (if any) between the person and any party to the proceedings,
(d) the person’s age and maturity,
(f) any behaviour towards the person on the part of—

10

(i)

any party to the proceedings,

(ii) members of the family or associates of any such party,
(iii) any other person who is likely to be a party to the proceedings or a witness
in the proceedings, and
(g) such other matters, including—

15

(i)

the social and cultural background and ethnic origins of the person,

(ii) the person’s sexual orientation,
(iii) the domestic and employment circumstances of the person,
(iv) any religious beliefs or political opinions of the person, and
(v) any physical disability or other physical impairment which the person has,

20

as appear to the court to be relevant.
(3)

For the purposes of subsection (1)(a) above, proceedings are taken to have commenced
when the petition, summons, initial writ or other document initiating the proceedings is
served, and, where the document is served on more than one person, the proceedings
shall be taken to have commenced when the document is served on the first person on
whom it is served.

(4)

In subsection (1)(b), the reference to the quality of evidence is to its quality in terms of
completeness, coherence and accuracy.

(5)

In this Part—

25

30

“child witness notice” has the meaning given in section 8(2),
“civil proceedings” includes, in addition to such proceedings in any of the
ordinary courts of law, any proceedings to which section 91 (procedural rules in
relation to certain applications etc.) of the Children (Scotland) Act 1995 (c.36)
applies,

35

“court” is to be construed in accordance with the meaning of “civil proceedings”,
“special measure” means any of the special measures set out in, or prescribed
under, section 13,
“vulnerable witness application” has the meaning given in section 8(5)(a).
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Orders authorising the use of special measures for vulnerable witnesses
(1)

Where a child witness is to give evidence in or for the purposes of any civil proceedings,
the court must, before the proof or other hearing at which the child is to give evidence,
make an order—
(a) authorising the use of such special measure or measures as the court considers to
be the most appropriate for the purpose of taking the child witness’s evidence, or

5

(b) that the child witness is to give evidence without the benefit of any special
measure.
(2)
10

The party citing or intending to cite a child witness must lodge with the court a notice
(referred to in this Part as a “child witness notice”)—
(a) specifying the special measure or measures which the party considers to be the
most appropriate for the purpose of taking the child witness’s evidence, or
(b) if the party considers that the child witness should give evidence without the
benefit of any special measure, stating that fact,
and the court must have regard to the child witness notice in making an order under
subsection (1) above.

15

(2A) If a child witness notice specifies any of the following special measures, namely—
(a) the use of a live television link in accordance with section 15 where the place
from which the child witness is to give evidence by means of the link is another
part of the court building in which the court-room is located,

20

(b) the use of a screen in accordance with section 16, or
(c) the use of a supporter in accordance with section 17 in conjunction with either of
the special measures referred to in paragraphs (a) and (b) above,
that special measure is, for the purposes of subsection (1)(a) above, to be taken to be the
most appropriate for the purposes of taking the child witness’s evidence.

25

(3)

The court may make an order under subsection (1)(b) above only if satisfied—
(a) that the child witness has expressed a wish to give evidence without the benefit of
any special measure and that it is appropriate for the child witness so to give
evidence, or
(b) that—

30

(i)

(ii) that risk significantly outweighs any risk of prejudice to the interests of the
child witness if the order is made.

35

40

the use of any special measure for the purpose of taking the evidence of the
child witness would give rise to a significant risk of prejudice to the
fairness of the proceedings or otherwise to the interests of justice, and

(4)

Subsection (5) below applies in relation to a person other than a child witness who is to
give evidence in or for the purpose of any civil proceedings (referred to in this section as
“the witness”).

(5)

The court may—
(a) on an application (referred to in this Part as a “vulnerable witness application”)
made to it by the party citing or intending to cite the witness, and
(b) if satisfied that the witness is a vulnerable witness,
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make an order authorising the use of such special measure or measures as the court
considers most appropriate for the purpose of taking the witness’s evidence.
(6)

In deciding whether to make an order under subsection (5) above, the court must—
(a) have regard to—
(i)

5

the possible effect on the witness if required to give evidence without the
benefit of any special measure, and

(ii) whether it is likely that the witness would be better able to give evidence
with the benefit of a special measure, and
(b) take into account the matters specified in section 7(2)(a) to (g).
10

9

Review of arrangements for vulnerable witnesses
(1)

15

In any civil proceedings in which a person who is giving or is to give evidence (referred
to in this section as “the witness”) appears to the court to be a vulnerable witness, the
court may at any stage in the proceedings (whether before or after the commencement of
the proof or other hearing at which the witness is giving or is to give evidence or before
or after the witness has begun to give evidence)—
(a) on the application of the party citing or intending to cite the witness, or
(b) of its own motion,
review the current arrangements for taking the witness’s evidence and make an order
under subsection (2) below.

20

(2)

The order which may be made under this subsection is—
(a) where the current arrangements for taking the witness’s evidence include the use
of a special measure or combination of special measures authorised by an order
under section 8 or under this subsection (referred to as the “earlier order”), an
order varying or revoking the earlier order, or
(b) where the current arrangements for taking the witness’s evidence do not include
any special measure, an order authorising the use of such special measure or
measures as the court considers most appropriate for the purpose of taking the
witness’s evidence.

25

(3)

An order under subsection (2)(a) above varying an earlier order may—
(a) add to or substitute for any special measure authorised by the earlier order such
other special measure as the court considers most appropriate for the purpose of
taking the witness’s evidence, or

30

(b) where the earlier order authorises the use of a combination of special measures for
that purpose, delete any of the special measures so authorised.
35

(4)

The court may make an order under subsection (2)(a) above revoking an earlier order
only if satisfied that—
(a) the witness has expressed a wish to give or, as the case may be, continue to give
evidence without the benefit of any special measure and that it is appropriate for
the witness so to give evidence, or

40

(b) that—
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(i)

the use, or continued use, of the special measure for the purpose of taking
the witness’s evidence would give rise to a significant risk of prejudice to
the fairness of the proceedings or otherwise to the interests of justice, and

(ii) that risk significantly outweighs any risk of prejudice to the interests of the
witness if the order is made.

5

10

(5)

Subsection (6) of section 8 applies to the making of an order under subsection (2)(b) of
this section as it applies to the making of an order under subsection (5) of that section
but as if the references to the witness were to the witness within the meaning of this
section.

(6)

In this section, “current arrangements” means the arrangements in place at the time the
review under this section is begun.

10

Procedure in connection with orders under sections 8 and 9
(1)

In section 5 (power to regulate procedure etc. in the Court of Session by act of sederunt)
of the Court of Session Act 1988 (c.36), after paragraph (d) there is inserted—
“(da) to regulate the procedure to be followed in proceedings in the Court in
connection with the making of orders under sections 8(1) and (5) and
9(2) of the Vulnerable Witnesses (Scotland) Act 2004 (asp 00) (“the
2004 Act”);

15

(db) to regulate, so far as not regulated by the 2004 Act, the use in any
proceedings in the Court of any special measures authorised by virtue of
that Act to be used;”.

20

(2)

In section 32(1) (power of Court of Session to regulate civil procedure in the sheriff
court) of the Sheriff Courts (Scotland) Act 1971 (c.58), after paragraph (e) there is
inserted—
“(ea) regulating the procedure to be followed in connection with the making of
orders under sections 8(1) and (5) and 9(2) of the Vulnerable Witnesses
(Scotland) Act 2004 (asp 00) (“the 2004 Act”);

25

(eb) regulating, so far as not regulated by the 2004 Act, the use of special
measures authorised by virtue of that Act to be used;”.
30

11

Vulnerable witnesses: supplementary provision
(1)

Subsection (2) below applies where—
(a) a party is considering for the purposes of a child witness notice or a vulnerable
witness application which of the special measures is or are the most appropriate
for the purpose of taking the evidence of the person to whom the notice or
application relates, or

35

(b) the court is making an order under section 8(1) or (5) or 9(2).
(2)

The party or, as the case may be, the court must—
(a) have regard to the best interests of the witness, and
(b) take account of any views expressed by—

40
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Vulnerable Witnesses (Scotland) Bill
Part 2—Civil proceedings

27

(ii) where the witness is a child witness, the witness’s parent.
(3)

For the purposes of subsection (2)(b) above, where the witness is a child witness—
(a) the witness is to be presumed to be of sufficient age and maturity to form a view if
aged 12 or older, and
(b) in the event that any views expressed by the witness are inconsistent with any
views expressed by the witness’s parent, the views of the witness are to be given
greater weight.

5

(4)

In this section—
“parent”, in relation to a child witness, means any person having parental
responsibilities within the meaning of section 1(3) of the Children (Scotland) Act
1995 (c.36) in relation to the child witness,

10

“the witness” means—
(a) in the case referred to in subsection (1)(a) above, the person to whom the
child witness notice or vulnerable witness application relates,
(b) in the case referred to in subsection (1)(b) above, the person to whom the
order would relate.

15

11A

Party to proceedings as a vulnerable witness
Where a child witness or other person who is giving or is to give evidence in or for the
purposes of any civil proceedings (referred to in this section as “the witness”) is a party
to the proceedings—

20

(a) sections 8 and 9 have effect in relation to the witness as if references in those
sections to the party citing or intending to cite the witness were references to the
witness, and
(b) section 11 has effect in relation to the witness as if—
25

12
30

in subsection (1), paragraph (a) were omitted, and

(ii)

in subsection (2), the words “The party or, as the case may be,” were
omitted.

Crown application and saving provision
(1)

Sections 7 to 11 of this Act apply to the Crown.

(2)

Nothing in section 8 or 9 of this Act affects any power or duty which a court has
otherwise than by virtue of those sections to make or authorise any special arrangements
for taking the evidence of any person in any civil proceedings.

13

The special measures
(1)

35

(i)

The special measures which may be authorised to be used by virtue of section 8 or 9 of
this Act for the purpose of taking the evidence of a vulnerable witness are—
(a) taking of evidence by a commissioner in accordance with section 14,
(b) use of a live television link in accordance with section 15,
(c) use of screen in accordance with section 16,
(d) use of a supporter in accordance with section 17, and
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(e) such other measures as the Scottish Ministers may, by order made by statutory
instrument, prescribe.
(2)

5

14

10

An order under subsection (1)(e) above is not to be made unless a draft of the statutory
instrument containing the order has been laid before and approved by a resolution of the
Scottish Parliament.
Taking of evidence by a commissioner

(1)

Where the special measure to be used is taking of evidence by a commissioner, the court
must appoint a commissioner to take the evidence of the vulnerable witness in respect of
whom the special measure is to be used.

(2)

Proceedings before a commissioner appointed under subsection (1) above must be
recorded by video recorder.

(3)

A party to the proceedings—
(a) must not, except by leave of the court, be present in the room where such
proceedings are taking place, but
(b) is entitled by such means as seem suitable to the court to watch and hear the
proceedings.

15

(4)

15
20

The recording of the proceedings made in pursuance of subsection (2) above is to be
received in evidence without being sworn to by witnesses.
Live television link

(1)

Where the special measure to be used is a live television link, the court must make such
arrangements as seem to it appropriate for the vulnerable witness in respect of whom the
special measure is to be used to give evidence by means of such a link.

(2)

Where—
(a) the live television link is to be used in proceedings in a sheriff court, but
(b) that court lacks accommodation or equipment necessary for the purpose of
receiving such a link,

25

the sheriff may by order transfer the proceedings to any sheriff court in the same
sheriffdom which has such accommodation or equipment available.
(3)

An order may be made under subsection (2) above—
(a) at any stage in the proceedings (whether before or after the commencement of the
proof or other hearing at which the vulnerable witness is to give evidence), or

30

(b) in relation to a part of the proceedings.
16

Screens
(1)

Where the special measure to be used is a screen, the screen must be used to conceal the
parties to the proceedings from the sight of the vulnerable witness in respect of whom
the special measure is to be used.

(2)

However, the court must make arrangements to ensure that the parties are able to watch
and hear the vulnerable witness giving evidence.

35
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(3)

29

Subsections (2) and (3) of section 15 apply for the purposes of use of a screen under this
section as they apply for the purposes of use of a live television link under that section
but as if—
(a) references to the live television link were references to the screen, and
(b) the reference to receiving such a link were a reference to the use of a screen.

5

17

Supporters
(1)

Where the special measure to be used is a supporter, another person (“the supporter”)
nominated by or on behalf of the vulnerable witness in respect of whom the special
measure is to be used may be present alongside the witness for the purpose of providing
support whilst the witness is giving evidence.

(2)

Where the person nominated as the supporter is to give evidence in the proceedings, that
person may not act as the supporter at any time before giving evidence.

(3)

The supporter must not prompt or otherwise seek to influence the vulnerable witness in
the course of giving evidence.

10

Establishment of grounds of referral to children’s hearings: restrictions on evidence

15

18

Establishment of grounds of referral to children’s hearings: restrictions on
evidence
After section 68 (application to sheriff to establish grounds of referral) of the Children
(Scotland) Act 1995 (c.36) there is inserted—

20

“68A
(1)

Restrictions on evidence in certain cases involving sexual abuse
This section applies in relation to—
(a) an application under section 65(7) or (9) of this Act in which the ground
of referral to be established is a condition mentioned in—
(i)

25

paragraph (b) of subsection (2) of section 52 of this Act where that
condition is alleged to be satisfied by reference to sexual
behaviour engaged in by any person,

(ii) paragraph (d), (e) or (f) of that subsection where that condition is
alleged to be satisfied by reference to a relevant offence, or
(iii) paragraph (g) of that subsection, or
(b) an application under section 85 of this Act for a review of a finding that
any such ground of referral is established.

30

(2)

35

In hearing the application, the sheriff shall not admit, or allow questioning
designed to elicit, evidence which shows or tends to show that the child who is
the subject of the application or any other witness giving evidence at the
hearing (such child or other witness being referred to in this section and section
68B of this Act as “the witness”)—
(a) is not of good character (whether in relation to sexual matters or
otherwise),

40

(b) has, at any time, engaged in sexual behaviour not forming part of the
subject matter of the ground of referral,
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(c) has, at any time (other than shortly before, at the same time as or shortly
after the acts which form part of the subject matter of the ground of
referral), engaged in such behaviour, not being sexual behaviour, as
might found the inference that the witness is not a credible or reliable
witness, or

5

(d) has, at any time, been subject to any such condition or predisposition as
might found the inference referred to in paragraph (c) above.
(3)

In subsection (1)(a)(ii) above, “relevant offence” means—
(a) an offence mentioned in paragraph 1 or 4 of Schedule 1 (offences against
children under the age of 17 to which special provisions apply) to the
Criminal Procedure (Scotland) Act 1995 (c.46), or

10

(b) any other offence mentioned in that Schedule where there is a substantial
sexual element in the alleged commission of the offence.
(4)

In subsection (2)(b) and (c) above—
(a) “the subject matter of the ground of referral” means—

15

(i)

in the case of an application in which the ground of referral to be
established is the condition referred to in paragraph (a)(i) of
subsection (1) above, the sexual behaviour referred to in that
paragraph,

(ii) in the case of any other application, the acts or behaviour
constituting the offence by reference to which the ground of
referral is alleged to be established, and

20

(b) the reference to engaging in sexual behaviour includes a reference to
undergoing or being made subject to any experience of a sexual nature.
25

68B
(1)

Exceptions to restrictions under section 68A
The sheriff hearing an application referred to in subsection (1) of section 68A
of this Act may, on an application by any party to the proceedings, admit such
evidence or allow such questioning as is referred to in subsection (2) of that
section if satisfied that—
(a) the evidence or questioning will relate only to a specific occurrence or
occurrences of sexual or other behaviour or to specific facts
demonstrating—

30

(i)

the character of the witness, or

(ii) any condition or predisposition to which the witness is or has been
subject,

35

(b) that occurrence or those occurrences of behaviour or facts are relevant to
establishing the ground of referral, and
(c) the probative value of the evidence sought to be admitted or elicited is
significant and is likely to outweigh any risk of prejudice to the proper
administration of justice arising from its being admitted or elicited.

40

(2)
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(a) the reference to an occurrence or occurrences of sexual behaviour
includes a reference to undergoing or being made subject to any
experience of a sexual nature,
(b) “the proper administration of justice” includes—
(i)

5

appropriate protection of the witness’s dignity and privacy, and

(ii) ensuring the facts and circumstances of which the sheriff is made
aware are relevant to an issue to be put before the sheriff and
commensurate with the importance of that issue to the sheriff’s
decision on the question whether the ground of referral is
established.

10

(3)

In this section, “the witness” means the child who is the subject of the
application referred to in section 68A(1) or other witness in respect of whom
the evidence is sought to be admitted or elicited.”.
PART 3
MISCELLANEOUS AND GENERAL

15

Abolition of the competence test
19

Abolition of the competence test for witnesses in criminal and civil proceedings
(1)

20

The evidence of any person called as a witness (referred to in this section as “the
witness”) in criminal or civil proceedings is not inadmissible solely because the witness
does not understand—
(a) the nature of the duty of a witness to give truthful evidence, or
(b) the difference between truth and lies.

(2)

Accordingly, the court must not, at any time before the witness gives evidence, take any
step intended to establish whether the witness understands those matters.
Commencement and short title

25

20

Commencement and short title
(1)

This Act (except this section) comes into force on such day as the Scottish Ministers
may by order made by statutory instrument appoint.

(2)

Different days may be appointed under this section for—
(a) different courts or descriptions of court,

30

(b) different proceedings or types of proceedings, or
(c) other different purposes.

35

(3)

An order under this section may contain such transitional, transitory and saving
provision as the Scottish Ministers consider necessary or expedient.

(4)

This Act may be cited as the Vulnerable Witnesses (Scotland) Act 2004.
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An Act of the Scottish Parliament to make provision for the use of special measures for the
purpose of taking the evidence of children and other vulnerable witnesses in criminal or civil
proceedings; to provide for evidential presumptions in criminal proceedings where certain
reports of identification procedures are lodged as productions; to make provision about the
admissibility of expert psychological or psychiatric evidence as to subsequent behaviour of the
complainer in criminal proceedings in respect of certain offences; to prohibit persons charged
with certain offences from conducting their own defence at the trial and any victim statement
proof where a child witness under the age of 12 is to give evidence at the trial; to enable the
court to prohibit persons from conducting their own defence at the trial and any victim
statement proof in other criminal proceedings in which a vulnerable witness is to give evidence;
to prohibit persons charged with certain offences from seeking to precognosce personally a
child under the age of 12; to make provision about the admissibility of certain evidence bearing
on the character, conduct or condition of witnesses in proceedings before a sheriff relating to
the establishment of grounds of referral to children’s hearings; to abolish the competence test
for witnesses in criminal and civil proceedings; and for connected purposes.
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