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Environment and Rural Development Committee 
 

7th Report, 2003 (Session 2) 
 

Stage 1 Report on the Nature Conservation (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 
 

INTRODUCTION 

1. The Nature Conservation (Scotland) Bill (SP Bill 9) was introduced in the 
Parliament on 29 September 2003 by Ross Finnie MSP, the Minister for 
Environment and Rural Development. The Bill is accompanied by 
Explanatory Notes (SP Bill 9-EN), a Financial Memorandum, and a Policy 
Memorandum (SP Bill 9-PM) as required by Standing Orders. The 
Parliamentary Bureau subsequently referred the Bill to the Environment and 
Rural Development Committee as lead committee. Under Rule 9.6 of 
Standing Orders it is for the lead committee to report to the Parliament on the 
general principles of the Bill. 

2. The provisions of the Bill that confer powers to make subordinate legislation 
were also referred to the Subordinate Legislation Committee under Rule 
9.6.2. In addition, the Finance Committee took evidence on matters relating 
to the Financial Memorandum accompanying the Bill. The reports of these 
Committees are attached as Annex A to this report.  

BACKGROUND AND CONSULTATION 

3. As explained in the Policy Memorandum which accompanies the Bill, the Bill 
implements policy proposals which have been set out in a series of previous 
consultation papers issued by the Scottish Executive.  

4.  In 1998 the then Scottish Office published a consultation paper entitled 
People and Nature: A New Approach to SSSI Designations in Scotland. 
Following on from this, the Scottish Executive then published a policy 
statement on nature conservation in Scotland (The Nature of Scotland) in 
2001. A number of working groups were then formed with key stakeholders 
to take forward these policy objectives and develop draft legislative proposals 
and text.  

5. In March 2003 the Scottish Executive published a draft Bill, which contained 
draft legislative text on biodiversity and the protection of sites of special 
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scientific interest and a further policy statement in relation to wildlife crime.  
The Scottish Executive received over 140 responses to this consultation. 
Following further dialogue with key stakeholders, the Nature Conservation 
(Scotland) Bill was introduced on 29 September 2003. The Bill fulfils a 
Partnership Agreement commitment to ‘take strong action to reduce 
environmental crime through legislation on nature conservation1’. 

EVIDENCE TAKEN BY THE COMMITTEE 

6. The Committee had the benefit of receiving a copy of the submissions made 
to the Scottish Executive on the draft Bill, and also received an informal 
briefing from Scottish Executive officials. In addition the Committee issued an 
open call for written evidence, which invited respondents to concentrate their 
comments on questions posed by the Committee.  25 written responses were 
received. 

7. The Committee took oral evidence over the course of five meetings. On 29 
October the Committee took evidence from representatives of COSLA, the 
Scottish Biodiversity Forum, the Royal Society of Edinburgh and the UK 
Environmental Law Association. On 5 November the Committee took 
evidence from the Scottish Crofting Foundation, the Farm Wildlife Advisory 
Group, the Scottish Landowners Federation, the Scottish Countryside 
Alliance, and the Royal Institution of Chartered Surveyors. On 12 November 
the Committee took evidence from Scottish Environment Link members, 
Professor John McManus, Professor Charles Gimingham and Professor 
Roger Crofts, as well as the Deer Commission (Scotland), the Forestry 
Commission (Scotland) and the Advisory Committee on Sites of Special 
Scientific Interest. On 19 November the Committee took evidence from the 
Whale and Dolphin Conservation Society, the League Against Cruel Sports, 
the Scottish Gamekeepers Association, the British Association for Shooting 
and Conservation, and the Game Conservancy Trust.  On the same date the 
Committee also heard from representatives of the Scottish Society for the 
Protection of Animals, RSPB Scotland, the Association of Chief Police 
Officers in Scotland and the Law Society of Scotland. On 26 November the 
Committee heard from Scottish Natural Heritage and the Minister for 
Environment and Rural Development and Scottish Executive officials. The 
Committee would like to record its thanks to all those who provided written 
and oral evidence.  

MAIN THEMES OF THE BILL 

8. The Bill has three main purposes. Part 1 of the Bill relates to biodiversity, and 
section 1 of the Bill introduces a general duty on all public bodies and office 
holders to further the conservation of biodiversity. In doing so each public 
body and office holder must have regard to the UN Environmental 
Programme Convention on Biological Diversity and act with reference to the 
aims and objectives of any Scottish Biodiversity Strategy, which Ministers 
have the power to designate under section 2. 

                                            
1 A Partnership Agreement for a Better Scotland 
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9. Part 2 of the Bill reforms the existing system of protection for Sites of Special 
Scientific Interest (SSSI). It aims to bring about significant modifications and 
enhancements to the system, including greater protection of sites, increased 
transparency, provision for wider consultation and access to new dispute 
resolution processes.  These reforms aim to lighten the regulatory load on 
land managers and encourage more positive management of land. 

10. Part 3 of the Bill relates to wildlife crime. The reforms build upon action taken 
by the Criminal Justice (Scotland) Act 2003 which provided for custodial 
sentences, greater enforcement powers, and longer periods within which to 
bring prosecutions. The Bill makes a number of amendments to the Wildlife 
and Countryside Act 1981, which are designed to tighten up existing law and 
to implement European obligations under the Birds Directive and the Habitats 
Directive.  

SCOPE OF THE BILL 

11. The Committee heard evidence from a number of groups regarding aspects 
of policy that are not currently covered by the Bill.  

The Marine Environment  
12. Particular concerns were expressed about how the Bill relates to the marine 

environment. The Bill currently extends to the marine environment in two 
areas. Firstly, the Bill provides for greater protection for cetaceans and 
basking sharks, and secondly the Bill provides for the designation of a 
Scottish Biodiversity Strategy, which will contain a marine section in the 
implementation strategy underlying it.2  

13. These provisions were welcomed by many witnesses, as was the Minister’s 
recent commitment to consult on a Scottish Marine Strategy3.  However, 
groups such as SE LINK expressed concern that legislative action was not 
being taken to protect the marine environment4. A general consensus existed 
amongst witnesses that the amendment or extension of this Bill to provide 
this protection would be unsatisfactory and hurried5. Witnesses to the 
Committee suggested that although the current framework was fragmented 
and unsatisfactory, they would prefer to wait for a complete overhaul of this 
legislation.  

14. The Minister indicated that he agreed with the consensus amongst other 
witnesses that this Bill was not the correct vehicle to address wider marine 
environmental issues. He also indicated that the issues raised by witnesses 
would be covered in separate consultations over the marine strategy.6 

15. The Committee welcomes the Minister’s commitment to develop a 
comprehensive marine strategy. The Committee looks forward to the 

                                            
2 Official Report col 396 
3 http://www.scotland.gov.uk/pages/news/2003/10/SEen668.aspx 
4 See for example the written evidence of Scottish Environment Link and Professor Charles 
Gimingham 
5 Official Report col 401-2 
6 Official Report col 522 
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development of the strategy and encourages the Minister to bring 
forward legislative proposals arising from this strategy in due course.  

The Need for Comprehensive Legislation  
16.  The Committee is also aware of concerns regarding the fragmented state of 

nature conservation legislation in Scotland. The UK Environmental Law 
Association (UKELA) noted that while the Bill completely restates the law in 
relation to areas such as SSSIs, other important habitat protection measures 
remain scattered throughout numerous other enactments. It was also noted 
that the detailed amendments to the Wildlife and Countryside Act 1981 left 
the law ‘in a state that makes it all but unusable’7.  

17. In evidence to the Committee the Minister conceded that the elements of the 
Bill originate from a number of different statutes going back some years in 
age. However, he believed that policy issues needed to be dealt with prior to 
any consolidation taking place. He acknowledged the need to actively 
consider whether consolidation of the law relating to nature conservation was 
necessary.8 

18. The Committee recognises the fragmented state of current nature 
conservation legislation in Scotland. The Committee believes that it is 
important that the current law is understood by all people who are 
affected by it, and recommends that the Scottish Executive should 
develop clear and accessible guidance on existing nature conservation 
law, and make this publicly available. 

Natural Heritage 
19. The Committee notes that the Bill uses a different definition of natural 

heritage from those contained in the Natural Heritage (Scotland) Act 1991 
and the National Parks (Scotland) Act 2000. The definition used in this Bill 
appears to omit references to natural beauty and amenity. The Committee 
accepts that different definitions may be required in some instances. 
However, having a multitude of legislative definitions of such a term has 
potential to create confusion.  

20. The Minister indicated that a different definition had been used in this Bill 
because it does not deal with the same matters covered by the 1991 Act. 
However, he indicated that the Executive would consider the matter again in 
the light of possible public confusion over definitions.9 

21. The Committee welcomes the Minister’s commitment to reconsider the 
definition of natural heritage used in the Bill and requests that the 
Minister advises the Committee of his views on this matter prior to the 
commencement of stage 2 proceedings.  

                                            
7 UK Environmental Law Association, written evidence  
8 Official Report col 521-22  
9 Official Report col 523  
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Non-Native Species 
22. The Committee is aware that the Bill as introduced does not include 

provisions relating to the control of non-native species, which can be a 
significant threat to the natural heritage10. The Committee notes that a 
separate review of this issue has been conducted by the UK and devolved 
administrations together with nature conservation bodies, non-governmental 
organisations and trade bodies.  The Deputy Minister had previously 
indicated by letter to the Convener that the Executive intended to bring 
forward amendments to reflect the results of this review at stage 2 of the Bill. 
In oral evidence to the Committee, the Minister was less convinced that 
amendments to the Bill would be required, believing that the powers 
contained in the Bill to make amendments to the schedules by subordinate 
legislation would reduce the need for stage 2 amendments to be tabled11. 

23. UKELA also raised the issue of whether appropriate powers were in place to 
deal with the control of hybrid species12. The Minister confirmed that the 
ability to make amendments by subordinate legislation under the provisions 
of the Bill would provide such powers, and undertook to consult on any such 
amendments.13 

24. The Committee recommends that the Minister reconsiders carefully the 
need for any amendments to be brought forward on this issue and 
requests that the Minister advises the Committee of his views on this 
matter prior to the commencement of stage 2 proceedings.  

Geodiversity 
25. One of the key features of the Bill is the conservation of biodiversity. 

However, groups such as the Natural Environment Research Council 
(NERC) have noted that the concept of geodiversity is also important as it 
underpins the unique environments that the Bill aims to protect. The NERC 
therefore recommends that the Bill should make increased references to 
geodiversity if it is to protect against geodiversity crime. Such crimes include 
the illegal removal or destruction of unique rocks, fossils and minerals, or 
damage to protected rock outcrops and landforms14. Similar concerns about 
the need to protect fossils and prevent geodiversity crime were also put to 
the Committee in oral evidence by Professor McManus15.  

26. This issue was also explored in evidence with SNH, which was clear that if 
damage is done to a fossil within an SSSI site then this would fall within the 
provisions of the Bill that create offences for third party damage to sites. 
However, it was conceded that there remains an open question as to 
whether there should be a wider offence provision within Part 3 of the Bill 
relating to damage done to fossils outwith SSSI sites16. The Minister 
concurred with SNH’s view that fossils within an SSSI site will be protected 

                                            
10 Official Report col 392 
11 Official Report col 525 
12 UKELA, written evidence 
13 Official Report col 526 
14 NERC, written evidence 
15 Official Report col 404 
16 Official Report col 500 
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by the Bill and expressed the view that if fossils outwith an SSSI site were of 
national interest (in geological terms), then SNH should be designating the 
site17. In subsequent correspondence to the Committee, the Minister also 
noted that the removal of fossils from any land – whether or not it is an SSSI 
– would be likely to constitute the offence of theft.18 

27. The Committee considers that the provisions of the Bill should be 
strengthened in relation to geodiversity. The Committee strongly urges 
the Minister to include enhanced references to geodiversity and a 
specific offence provision relating to geodiversity crime in the Bill.  

PART 1 OF THE BILL 

28. Evidence to the Committee was generally supportive of the provisions of Part 
1 of the Bill. Witnesses particularly welcomed the proposed duty on all public 
bodies and office holders to further the conservation of biodiversity, viewing 
this as an important demonstration of government commitment to the 
conservation of biodiversity19.  

The Duty to Further the Conservation of Biodiversity and the Biodiversity Strategy 
29. A number of detailed points about this proposed duty were put to the 

Committee. Firstly, no definition of biodiversity has been provided on the face 
of the Bill, although the Bill does provide that in complying with the duty, 
regard must be had to the UN Convention on Biological Diversity, and any 
Scottish Biodiversity Strategy designated by Ministers. There was general 
consensus amongst witnesses that the definition contained in the UN 
Convention is the appropriate one20, although opinions were divided as to 
whether this definition should be directly included within the Bill.  A number of 
witnesses, including SNH21, felt that having the definition in the Bill would 
make the Bill a more comprehensive document and provide greater clarity to 
those implementing the Bill22. However, it was pointed out by UKELA that 
having such definitions within legislation could be problematic, as precise 
definitions may change over the course of years23.  UKELA therefore 
favoured an approach of combining the use of the term in the Bill with cross 
references to other non-legislative documents (such as the Strategy) which 
could provide fuller definitions.  

30. In evidence, the Minister indicated that in his view biodiversity was already 
sufficiently defined in the Bill. He pointed to section 1(2) of the Bill which 
requires public bodies to have regard to the UN Convention in complying with 
the biodiversity duty24. 

                                            
17 Official Report col 527 
18 Letter from the Minister for Environment and Rural Development, November 2003  
19 SE Link, written evidence  
20 Official Report col 342 
21 Official Report col 500 
22 Official Report col 410 
23 Official Report col 343 
24 Official Report col 529 
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31. The Committee believes that there is a need for further clarity on this 
issue, and that it is desirable for the definition of biodiversity to be 
more firmly tied to the UN Convention on Biological Diversity. The 
Committee therefore recommends that the Minister gives further 
consideration to whether a definition of biodiversity should be included 
on the face of the Bill, and requests that he reports his views to the 
Committee prior to the commencement of stage 2 proceedings.  

32. Professor Roger Crofts expressed some concern that the strategy was not 
sufficiently broad based, and that it needed to take an eco-system based 
approach, rather than a species specific approach to the conservation of 
biodiversity25. It was also suggested that rather than viewing biodiversity in 
isolation, the Bill should link more fully to the wider sustainability agenda of 
the Scottish Executive, perhaps by including a section in Part 1 of the Bill 
relating to sustainable development26. 

33. The Minister indicated that while the Bill forms an important part of the 
Executive’s work on sustainable development, he believed that it was not in 
itself a sustainable development strategy and should not be expected to be, 
as it focuses on narrower issues27.  

34. The Committee accepts the explanation of the Minister that this Bill in 
itself is merely a component part of the wider sustainable development 
agenda. However, the Committee requests that the Minister, prior to the 
commencement of stage 2 proceedings, provides the Committee with a 
written explanation of how this Bill relates to, and promotes, 
sustainable development. 

35. Section 2(1) of the Bill empowers Scottish Ministers to designate a Scottish 
Biodiversity Strategy, but it does not impose a requirement upon them to do 
so. A number of submissions suggested that this section should be 
strengthened to provide that a strategy must be designated28. 

36. The Committee agrees with these witnesses that the Bill should require 
a strategy to be designated. 

37. The Scottish Executive has issued a consultation paper Towards a strategy 
for Scotland’s biodiversity: Biodiversity Matters!. However, the final strategy 
is not expected to be complete until approximately May 2004. Given that 
public bodies and office holders must have regard to this strategy in 
complying with the duty to further the conservation of biodiversity, a number 
of witnesses expressed concerns about this29.  

38. Concerns were also expressed that the strategy as drafted is a set of fairly 
broad principles, rather than being more prescriptive. Indeed, a number of 

                                            
25 Official Report col 399 
26 Official Report col 410 
27 Official Report col 529 
28 for example, written evidence from the Scottish Wildlife Trust and Woodland Trust (Scotland) 
29 Official Report col 331 and 343  
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groups called for more information on the priorities, actions to be undertaken, 
and monitoring mechanisms under the strategy to be included in the Bill30.  

39. The Minister indicated that he would not find it helpful to have detailed 
elements of the strategy contained within the Bill, as he thought this would 
make the Bill unnecessarily complicated.31 

40. Calls were also made for the Bill to be more prescriptive about the duties to 
be imposed on public bodies and officer holders. It was suggested that, 
rather than merely having regard to the strategy, these bodies should be 
required to implement the strategy32. 

41. The Committee is disappointed that the finalised strategy was not 
available for scrutiny prior to the introduction of the Bill. Given the 
inter-relationship between the strategy and Part 1 of the Bill, the 
Committee, and other witnesses, have found it difficult to ascertain 
precisely how Part 1 of the Bill will operate in practice, and to quantify 
the effect that the duty to conserve biodiversity will have on public 
bodies and office holders.  The Committee notes that other committees 
have also been in the position of scrutinising Bills which rely upon the 
implementation of strategies that have not yet been developed. The 
Committee believes that this practice is unsatisfactory and does not 
promote effective parliamentary scrutiny. The Committee draws this 
general concern to the attention of the Procedures Committee.  

42. In the absence of a completed strategy, the Committee believes that it 
is difficult to be prescriptive about the level of detail that should be 
contained within it. The Committee has also found it difficult to come to 
a definitive view on whether public bodies should be obliged to 
implement the strategy rather than just having regard to it. The 
Committee recommends that the Minister reconsiders this matter, and 
reports to it prior to the commencement of stage 2 proceedings. 

43. The Committee also believes that it would be of value to receive regular 
reports on the operation of the strategy. The Committee therefore 
recommends that Scottish Ministers should be obliged to report to the 
Parliament on an annual basis on the implementation of the biodiversity 
strategy, rather than every 3 years as the Bill currently provides.  

44. It is clear that, regardless of the level of detail contained in the strategy, it will 
be important that agencies can work together to take forward issues using a 
partnership approach. Such an approach will be important, particularly in 
relation to highlighting best practice and ensuring national co-ordination and 
a free flow of information33. COSLA highlighted a number of these issues to 
the Committee during evidence, and noted the important role of local 
authorities in implementing Part 1 of the Bill. It was noted that much of what 
will be needed can be delivered through existing structures and functions. 

                                            
30 for example, Official Report col 331 and 388  
31 Official Report col 528 
32 Official Report col 337 and 399 
33 Official Report col 331-2 
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However, both COSLA and individual local authorities have highlighted the 
need for local authorities to have access to expertise in these issues34. Many 
local authorities do employ biodiversity officers, although it was noted that 
these were often short-term positions reliant upon diverse streams of funding.  

45. COSLA also emphasised the importance of having guidelines to assist with 
the implementation of key national and local priorities. The Committee 
welcomes the clarification from SNH that it sees a role for itself in developing 
guidance and advice for local authorities and assisting them in gearing up for 
the biodiversity planning process35. The Minister also indicated that he would 
find a closer relationship between SNH and COSLA helpful in this regard.36 

46. The Committee notes that the Finance Committee acknowledged that the 
cost of producing a biodiversity strategy as stated in the Financial 
Memorandum may be accurate. However, in order for the policy intentions of 
the biodiversity duty to be fully realised, additional funding may need to be 
considered by the Executive to enable public authorities to actually undertake 
the biodiversity work they may identify in their strategies. The Finance 
Committee therefore recommended that this Committee sought further 
information from the Minister on the Scottish Biodiversity Strategy, and 
particularly on the relative costs to public authorities of signing up to the 
activities which may be contained within this guidance. 

47. The Minister has indicated to the Committee that he believes the current 
budget for implementation of the Bill to be adequate. Although he does 
expect the implementation of the Bill to incur expenses, he believes that 
much can be achieved by re-directing or re-focusing expenditure.37  He also 
indicated that he was not in a position to give any commitments to local 
authorities regarding any increases in grant aided funds38.  

48. The Committee shares the doubts expressed by the Finance Committee 
regarding the likelihood of current budgets accommodating the 
changes required by the Bill. The Committee is concerned that by 
accommodating these changes within existing budgets displacement 
may occur, and other current work being undertaken by public bodies, 
in particular SNH, may suffer as a consequence. 

PART 2 OF THE BILL 

49. The provisions of Part 2 of the Bill have been broadly welcomed by both land 
managers and environmental interests39. As well as welcoming the specific 
provisions of the Bill, it was recognised that the proposed reforms move 
towards a more positive and targeted support system for the management of 
land, which will be more transparent, and encourage more local involvement 

                                            
34 Official Report col 333, and the Highland Council, written evidence 
35 Official Report col 505 
36 Official Report col 531 
37 Official Report col 543 
38 Official Report col 545 
39 for example, written evidence from Scottish Landowners Federation, Scottish Crofting 
Foundation and the Scottish Wildlife Trust 
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in site management40.  A number of groups put forward suggestions as to 
how they felt the Bill might be improved and these are detailed below. 

The Notification and Designation of SSSI sites 

50. The Bill provides that SSSIs may be notified if they contain natural heritage 
features which are of special interest. In determining whether any land is of 
special interest SNH must have regard to the contribution that the site would 
make to the establishment of a series of sites in Scotland representative of 
the diversity and natural heritage of Scotland, Great Britain and the wider 
European Union, and to any guidance issued by Scottish Ministers.  

51. This introduction of a ‘statutory purpose’ for SSSIs has been welcomed, 
although some witnesses did not feel that it goes far enough. For example, 
RSPB noted that in their view there were two purposes of SSSIs; to find out 
and label places of importance, and to look after those places. They 
therefore saw the notification process as being separate from the 
management process, and would prefer to see this statutory purpose 
expanded to cover the long term management and care of SSSI sites41. 

52. Witnesses were also concerned that a narrow reading of the provision would 
mean that SSSIs were notified purely on grounds of representativeness. As 
was pointed out by SNH, if a site is unique, it may not necessarily be 
considered representative.42 It was suggested by a number of witnesses that 
the statutory purpose could be expanded to encompass issues such as 
rarity, uniqueness, irreplaceability or vulnerability and conservation 
importance43.  

53. The Committee explored this issue in oral evidence with SNH. Ian Jardine 
indicated that SNH shared this concern, and considered that the issues of 
uniqueness and quality of sites could usefully be included in such a statutory 
purpose.44 However, the Committee also notes that the Minister was not in 
favour of any such change, believing that any rarity issues were already 
addressed by the Joint Nature Conservation Committee (JNCC) guidelines 
used in the selection process.45 

54. The Committee recommends that the Minister reconsiders carefully 
whether the current statutory purpose set out in the Bill requires further 
amendment, and requests that the Minister advises the Committee of 
his views on this matter prior to the commencement of stage 2 
proceedings.   

55. The Committee notes that section 42 of the Bill allows Scottish 
Ministers to issue guidance or approve guidance issued by others in 
relation to Part 2 of the Bill. The Committee would be grateful if the 
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Minister could clarify whether he intends to approve the JNCC 
guidelines in relation to the selection of SSSI sites under this section, 
and would be grateful to receive this clarification prior to the 
commencement of stage 2 proceedings. 

Area of Search and Local Sites 
56. SNH selects SSSI sites on the basis of biological and geological guidelines. 

SSSIs which are representative of particular habitats are selected on an 
area-of-search basis so that there is an acceptable geographic spread of 
sites. On this basis two or three sites from each area of search across the 
country are chosen, although these will often not be the only examples of 
such sites within the area. Sites which are not chosen as SSSIs may often be 
designated as local sites46. Scottish Wildlife Trust was keen to see local sites 
prioritised via the biodiversity strategy process so that common standards 
and guidance could be developed throughout Scotland47.  

57. Other witnesses such as the Woodland Trust and COSLA agreed that a 
system of SSSIs backed up by local sites was the best method of dealing 
with wider biodiversity conservation issues. The role of local authorities in 
conserving and enhancing biodiversity not just in SSSIs but throughout their 
district was emphasised by Professor Charles Gimingham who believed that 
the Bill should make specific reference to this role48. SNH also indicated that, 
whilst as a national agency it did not wish to dictate local policy, it would be in 
a position to provide guidance and support to local authorities on the 
designation of local sites. SNH also supported the use of the biodiversity 
strategy to achieve the designation of local sites, as it was felt this would 
allow for more flexibility than a legislative approach49.   

58. The Minister was less clear-cut about the value of local sites as a means of 
protecting non-SSSI sites, noting that they may not be required if SSSI sites 
are defined correctly. He believed that SSSI designations should be capable 
of protecting the whole of valuable natural heritage sites.50  

59. The Committee agrees that local authorities should be encouraged to 
work with SNH in order to develop local sites in a manner appropriate 
to the local circumstances and needs of the area.  

60. The Committee received evidence that the areas of search used were out of 
date and inaccurate51. The Advisory Committee on Sites of Special Scientific 
Interest (ACSSSI) noted that the areas were based on old administrative 
units which were arbitrary, and believed that they needed to be more 
environmentally based52. Suggestions were also made that the Bill should 
refer to definitions of spatial units to be used in selection of SSSI sites53 and 
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a number of different suggestions were made about the units that might be 
referred to54. The Committee notes that the Minister did not believe that any 
amendments were required to the areas of search or selection criteria for 
sites.55 

61. The Committee notes that a number of different alternatives were put 
forward in relation to revised areas of search. The Committee is 
generally content with the provisions of the Bill in relation to site 
selection criteria, but suggests that this issue is kept under review in 
the light of the comments received.  

The Availability of Scientific Advice and Guidelines 
62. The Committee is aware that SNH has previously been the subject of 

criticism regarding the quality of scientific information used as the basis for 
designating SSSIs56.  The Committee also notes that ACSSSI has previously 
called for the Bill to make stronger references to the science and scientific 
principles underpinning the designation process. ACSSSI has also called for 
the methods used in collecting this information to be more transparent and 
recommended that such data should be validated, especially when SNH is 
relying upon data collected by other organisations when selecting SSSIs57. 
The Scottish Estates Business Group has also called for the full scientific 
case for designation to be made available to land managers during the 
designation process58. SNH confirmed in oral evidence that the case for 
designation is given out. It was further noted that information behind the 
designation may not automatically be given out, although it was not ‘held 
back’ if requested59.  

63. The Committee also notes that ACSSSI operates under the guidance 
produced by the JNCC, but that this guidance is currently out of print. 
ACSSSI has also called for this guidance to be made publicly available 
particularly given the extension of rights to object to notification.  

64. The Committee recommends that all guidance used by SNH in reaching 
a decision on the notification and designation of sites should be 
publicly available. The Committee further recommends that land 
managers should be informed of the availability of all relevant scientific 
data and advice during the designation process.  

Land Management Issues 

Site Management Statements  
65. The Bill imposes an obligation on SNH to provide a site management 

statement for each SSSI. These statements are designed to provide practical 
advice to land managers in relation to management of the site, and the 
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intention of the Scottish Executive is that this will provide the opportunity to 
address socio-economic issues which cannot be dealt with in the scientific 
process for designation60. As currently drafted the provision makes no 
reference to the need for SNH to prepare these statements in consultation 
with land managers and the NFU Scotland has called for such a requirement 
to appear on the face of the Bill61.  

66. There have also been calls for site management statements to be made 
publicly available. The Committee is grateful to SNH for its confirmation that 
these statements will be made publicly available and the indication that they 
will be phrased in language that is as accessible as possible62. The 
Committee is also grateful to SNH for providing the Committee with examples 
of existing site management statements. 

67. The Committee recommends that SNH should be required to prepare 
site management statements in consultation with land managers, and 
welcomes the commitment by SNH to publish these statements.  

Operations requiring Consent 
68. The Bill provides that on notification of an SSSI, the notification must be 

accompanied by a document which specifies the acts or omissions 
considered by SNH to be likely to damage the aspect of natural heritage by 
which the land is considered to be of special interest. Such acts or omissions 
are known as ‘operations requiring consent’ (ORC).  These replace the lists 
of ‘potentially damaging operations’ which previously accompanied 
designations. 

69. Section 16 of the Bill prohibits land managers from carrying out, or causing or 
permitting to be carried out, any operation requiring the consent of SNH 
unless they have that consent in writing. SNH may consent to an ORC with 
or without conditions, or may refuse consent. SNH may also modify or 
withdraw consent in certain circumstances. 

70. Where SNH has refused its consent, consented subject to conditions, or 
modified or withdrawn such consent, it may offer to enter into a management 
agreement with the occupier. Further guidance on these management 
agreements is found in the Draft Financial Guidelines and Regulatory Impact 
Assessment which were published in March 2003.  

71. Where the land manager is aggrieved at the refusal to grant consent, 
conditions imposed on the consent, or the modification or withdrawal of 
consent, an appeal to the Land Court is available. Such appeals are also 
available where SNH has refused to enter into a management agreement 
(where the Financial Guidelines indicate that it should have done so) or 
where the terms and conditions of the agreement are unacceptable to the 
land manager. The Bill further provides that if, after 4 months have elapsed 
since the application for consent was lodged, SNH has not either given or 
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refused consent, it will be deemed to have refused consent.  Similarly, if SNH 
has not offered to enter into a management agreement within 4 months of 
refusing consent, consenting subject to conditions or withdrawing or 
modifying consent, it will be deemed to have decided not to do so.  

72. These provisions have generally been welcomed by land management 
interests, as an improvement on the previous lists of potentially damaging 
operations63. The new rights of appeal to the Land Court have also been 
welcomed64. There have, however, been calls for this four month period 
referred to above to be shortened, in order to accommodate the business 
planning needs of land managers65. In evidence to the Committee SNH 
noted that this four month period is one month longer than currently 
permitted, and that this issue was the subject of discussion by working 
groups during the development of the Bill. SNH believes that the four month 
period is justified, in order to allow for more time to be given to conduct 
negotiations prior to deciding whether or not to conclude a management 
agreement66. 

73. Having considered the evidence received from interested groups and 
individuals the Committee is generally content with these provisions.  

Public Bodies 
74. The Bill also applies to the actions of public bodies and officer holders as well 

as land managers. The Bill provides that, before exercising any function 
which may affect an SSSI site, the public body must consult with SNH and 
have regard to any advice received from it. Section 12 also places a duty on 
public bodies to take reasonable steps to further the conservation and 
enhancement of the natural heritage aspect of the site. Section 13 provides 
that public bodies and office holders are also prohibited from carrying out any 
operations which may potentially damage the natural heritage aspect of the 
site, unless they have the consent of SNH (subject to section 14 which sets 
out provisions for authorised operations). This prohibition also applies to land 
outwith the SSSI site if the operation is likely to adversely affect the SSSI.  

75. These provisions have been generally welcomed, although there have been 
calls for a general duty to be placed on public bodies or office holders to 
develop policies and strategies to contribute to the good conservation 
management of the SSSI series as a whole67. In oral evidence the Minister 
indicated that he felt this would be unnecessary, as the biodiversity duty 
contained in section 1 of the Bill should achieve this aim without any further 
legislative duty being required.68 

76. The Committee would welcome further information from the Minister as 
to how he envisages that the biodiversity duty will encourage public 
bodies to develop policies which will be of benefit to the SSSI series as 
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a whole. The Committee would be grateful if this information could be 
supplied prior to the commencement of stage 2 proceedings. 

Nature Conservation Orders 
77. The Bill provides the power for Scottish Ministers to make a Nature 

Conservation Order (NCO) which can wholly or partially prohibit the carrying 
out of specified operations on specified land. An NCO may be made to 
facilitate compliance with international obligations, to conserve the feature of 
interest of an SSSI or any other feature of natural heritage which Scottish 
Ministers consider to be of special interest. An NCO may also apply to land 
outwith an SSSI which is contiguous or associated with an SSSI or which 
Scottish Ministers believe to be of special interest by reason of its natural 
heritage. Any operation prohibited by an NCO is a ‘prohibited operation’. Any 
person who carries out, or causes or permits to be carried out, a prohibited 
operation is guilty of an offence and liable to a fine not exceeding £40,000.  

Land Management Orders 
78. SNH may also apply to Scottish Ministers to make a Land Management 

Order (LMO) in relation to land which is part of an SSSI, or is contiguous to 
or otherwise associated with an SSSI. SNH may apply for these orders 
where SNH has offered to enter into a management agreement and the 
offeree has refused, where a person has failed to comply with a management 
agreement, or where SNH is unaware of the land manager’s name or 
address to offer such a management agreement.  In these circumstances, if 
SNH believes that an LMO is necessary or expedient for the purpose of 
conserving, restoring, or otherwise enhancing any aspect of the natural 
heritage by which the SSSI notification has effect, it may propose to Scottish 
Ministers that they make a land management order.  

79. An LMO must describe the aspect of the natural heritage which is to be 
conserved, enhanced or restored, and must specify the operations which 
must or must not be carried out on the land. Such operations are referred to 
as ‘excluded operations’. Any failure to carry out these specified operations, 
or any carrying out, or causing or permitting to be carried out of excluded 
operations is an offence carrying a maximum fine of £40,000.  

80. The Bill also provides for a right of appeal to the Land Court against the 
decision of Scottish Ministers to make such an order, or the terms and 
conditions of the order.  

81. Having considered the evidence received from interested groups and 
individuals the Committee is generally content with these provisions. 
However, the Committee is concerned that both the provisions in 
relation to LMOs and NCOs, and other provisions of the Bill, may be 
undermined if it is not possible to ascertain who owns or manages a 
particular piece of land. The Committee recommends that the Minister 
gives further thought to how land owners or managers can be identified 
by public bodies and requests that he reports his views to the 
Committee prior to the commencement of stage 2 proceedings. 
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Compulsory Purchase 
82. Section 38 of the Bill provides that SNH may acquire either with the 

agreement of the owner, or compulsorily (with the consent of Scottish 
Ministers), any land which is an SSSI, any land to which an NCO or LMO 
applies, or land which is contiguous to or otherwise associated with such 
land. Land subject to an NCO or LMO may only be acquired where 
necessary for the conservation, restoration or other enhancement of any 
aspect of the natural heritage by which the SSSI notification or NCO has 
effect. 

83. The powers to make nature conservation and land management orders have 
been generally welcomed by environmental interests69. However, it has been 
emphasised that these orders must be used as a last resort70. Considerable 
concern has been expressed by witnesses regarding the extension of these 
powers, and the powers of compulsory purchase to land outwith SSSIs. The 
Scottish Crofting Foundation (SCF) and the Comhairle Nan Eilean Siar note 
that this has the power to create significant uncertainty in management 
decisions, and that this has the potential to go against the positive steps 
towards openness and inclusiveness that occur elsewhere in the Bill71. The 
Royal Institution for Chartered Surveyors (RICS) referred to the powers in 
relation to NCOs as a ‘radical and unnecessary extension of government 
control on land, which has not gone through the rigorous SSSI selection 
procedure’72, while the Scottish Countryside Alliance noted that they would 
prefer to see ‘far more carrot in the Bill and far less stick’73.  

84. In evidence to the Committee, the Deer Commission raised concerns about 
the interaction of the LMO powers with its own powers under section 8 of the 
Deer (Scotland) Act 1996. Such orders may cover cases where deer are 
doing damage to an SSSI, and the Deer Commission indicated that it would 
welcome guidance as to which power should take precedence if a situation 
arose where it was unclear which power should be invoked and by whom.74 

85. Having considered the evidence received from interested groups and 
individuals the Committee is generally content with these provisions. 
However, the Committee would welcome clarification from the Minister 
on how the provisions of the Bill will interact with the Deer (Scotland) 
Act 1996. The Committee believes that there is a need for more clarity 
on which agency has the lead responsibility in circumstances where 
both pieces of legislation could be invoked and requests that the 
Minister reports his views to the Committee prior to the commencement 
of stage 2 proceedings. 
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Compensation and Interaction with Existing Funding Schemes 
86. The Bill makes it clear that wherever possible voluntary measures will be 

used to secure the positive management of sites. However, on some 
occasions SNH may require to refuse consent for an operation, and this 
refusal may result in the inability of the land manager to continue with the 
established management practices of this land. In such circumstances the 
land manager will receive compensation for actual losses experienced as a 
direct result of this change of management practice.  

87. Compensation will not be payable where the development is purely 
speculative. This will close a loophole whereby land managers could 
previously propose projects that they may have had no intention of 
proceeding with, in order to receive compensation. Land management 
interests were generally content with this provision75, although RICS was 
concerned that the powers in the Bill would restrict the freedom of use of 
landowners, and could amount to a removal of asset value of this land76. The 
Scottish Landowners Federation (SLF) also noted that land management 
practices do change over the years and commented that ‘it would be 
unfortunate if we were to ossify practices that are changing for good 
reasons....’77. The Scottish Crofting Foundation also raised concerns 
regarding the potential inability of crofters to diversify land use in order to 
maintain farm viability78.   

88. The Committee also explored the contribution that SSSI sites could make to 
the wider rural economy. SNH referred the Committee to research currently 
being undertaken by the Macaulay Institute which noted the role that SSSI 
sites could play in enhancing farm incomes via the Natural Care strategy79.  
The Minister also noted that although a list of ORCs could look daunting, in 
reality many of the operations could be carried out once consent had been 
given. The Minister further noted that the Bill would allow for SNH to engage 
more closely with land managers and to take a much more consultative 
approach.80 

89. The positive management of SSSI sites in Scotland under the Natural Care 
scheme must be viewed in context against the wider policy agenda and 
funding opportunities available for agricultural and nature conservation 
activities under existing agri-environment and forestry grant schemes. 
Witnesses have made the point to the Committee that the current funding 
structure does not deal effectively with overlap between these schemes81. 

90. In evidence to the Finance Committee, SNH noted that its current Natural 
Care strategy will have a budget of £7.5 million by 2008-09, but that it hoped 
for additional contributions from the Rural Stewardship and Scottish Forestry 
Grants Schemes (both of which are schemes with competitive entry). While 
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recognising that these schemes will go some way towards compensating for 
positive management, the Finance Committee also noted that it was 
essential that funding should be quickly available and clearly identifiable by 
landowners and those who wish to undertake such practices.  

91. In evidence to the Environment and Rural Development Committee, SNH 
indicated that it was confident that its current budget was sufficient to fund 
the natural care strategy, particularly given that compensation will no longer 
be payable for speculative developments. SNH did, however, indicate that it 
would wish to enter into discussions with the Scottish Executive regarding the 
budget for later years of the scheme and noted that it may find it more difficult 
to achieve the changes that the Bill aims at without enhanced funding being 
available under agri-environment schemes82.  SNH also indicated that while it 
welcomed greater funding for SSSI sites, it was keen to see a balance in 
funding which ensured that areas outwith SSSI sites did not lose out on 
funding for agri-environment schemes.83 

92. SNH also noted that significant work would require to be done with individual 
land managers to reduce lists of operations requiring consent and to work 
through the site monitoring programme over the next 6 years, and that this 
would involve considerable staff time (and hence money) if it was to be done 
comprehensively, and without simply telling people what they should do84.  

93. The Committee is aware that there is considerable debate on such funding 
provision as a result of the mid-term review of the rural development plan and 
the review of the Common Agricultural Policy. It is possible that the outcome 
of these reviews may allow for further opportunities to fund nature 
conservation activities carried out by individual farmers, and the Committee 
notes that SNH is providing input to the current Executive consultation 
process85. The Committee also notes that the Executive intends to pilot the 
introduction of land management contracts in the near future and this may 
provide one method of integrating the various funding opportunities that will 
be available.  

94. The Committee welcomes the proposed changes to compensation 
arrangements, and the greater emphasis on positive management as a 
result of the Bill.   

95. As noted earlier in this report, the Committee shares the doubts 
expressed by the Finance Committee regarding the adequacy of current 
budgets to accommodate the changes required by the Bill. The 
Committee also notes the view of SNH that it would welcome 
discussion with the Executive regarding future budgetary arrangements 
and urges the Executive to enter into these discussions.  

96. The Committee notes that further information on the projected budgets 
associated with the implementation of this Bill should be provided to it 
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in due course as part of the scrutiny of the 2005-06 Scottish Executive 
budget.  The Committee therefore intends to pursue this matter as part 
of the budget scrutiny process.  

Signage 
97. It was also brought to the Committee’s attention that in many cases there is 

nothing on the ground to indicate to people that land is the subject of an 
SSSI notification. The Bill provides that it is an offence to knowingly damage 
an SSSI site. It was suggested that signage might be of benefit to both SNH 
and land managers in preventing third party damage to sites. However, it was 
also suggested that such signage might be inappropriate in relation to 
particularly sensitive sites or very large areas of land, or where there are no 
third party or access right issues86.  

98. The Committee believes that this issue is best dealt with on a case by 
case basis. 

Dispute Resolution Procedures 

The Role of the Advisory Committee on Sites of Special Scientific Interest 
(ACSSSI) 
99. Section 21 of the Bill formalises the role of ACSSSI. The notification process 

allows any person to make a representation to SNH in relation to the aspect 
of natural heritage by which the SSSI designation has effect. If SNH does not 
consider the matter to be frivolous it is referred to ACSSSI. SNH must take 
such action as it sees fit in consequence of any advice given by ACSSSI.  
There have been calls for SNH to be required to abide by the findings of 
ACSSSI.87 

100. ACSSSI is set up to evaluate the science underlying the designation and has 
a range of scientific expertise relevant to SSSI cases, as well as being able 
to make use of independent advisers. ACSSSI made it clear in evidence that 
its expertise related primarily to the scientific matters relevant to SSSIs and 
that it was not seeking a wider role which would change its function 
significantly (for example, by incorporating scrutiny of socio-economic 
matters into its remit)88. However, the Chair of ACSSSI did believe that there 
were areas in the Bill to which ACSSSI’s remit might usefully be extended. 
These areas include consideration of the list of operations requiring consent, 
and the development of the site management statement. In ACSSSI’s view, 
these two matters both raise questions of science on which it would be useful 
for SNH to have access to its views, and on which more integrated 
discussion of scientific points with land managers would prove useful89. 
ACSSSI has also indicated that it would be useful if the time period within 
which it must provide advice was specified on the face of the Bill, and 
suggested that a time of three months would be appropriate. 
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101. ACSSSI was also asked whether it would prefer SNH to be required to 
accept its advice. In response the Chair indicated that it wanted SNH to take 
its advice seriously, which it did in the vast bulk of cases, but that the ultimate 
decision rightly rested with the SNH Board which could take into account 
wider considerations and representations90.  

102. SNH indicated that it was rare for the SNH Board to disagree with ACSSSI 
recommendations, especially on a wholesale basis. It was noted that any 
decision not to follow ACSSSI advice was always taken in public, and that 
minutes of such meetings were available publicly. The Committee also notes 
that SNH indicated that it would only disagree with ACSSSI if there was a 
scientific basis for doing so, rather than taking such a decision on wider 
grounds. The Committee notes that this is not entirely consistent with the 
evidence of ACSSSI on this point91. 

103. The Committee believes that if SNH chooses not to follow the advice of 
ACSSSI, it must be clear about its reasons for so doing. The Committee 
recommends that in such situations SNH should be obliged to give 
clear reasons for the decision, and that these reasons, and the 
evidence underpinning them, should be publicly available.  

The Role of the Scottish Land Court 
104. The introduction of the rights of appeal to the Scottish Land Court (described 

above) has been warmly welcomed as one way of contributing to an 
improved relationship between land managers and SNH92.  The SLF was of 
the view that the Land Court is the right form of recourse, providing both 
expertise and experience, which will be of immense value in dealing with 
such cases. However, the SLF also noted that such appeals do cost money 
and that it will be important to ensure that the costs of such appeals do not 
make the appeal process inaccessible93. Further concerns were expressed 
regarding the ability of the Land Court to cope with its expanded workload94. 
UKELA also questioned whether the composition of the Court was 
appropriate to deal with environmental matters, and whether it would have 
access to sufficient specialist advice95.  

105. The Scottish Land Court has indicated in written evidence that it is aware of 
potential workload issues resulting from its increased jurisdiction under this 
Bill and other recent legislation. The Court has indicated that it proposes to 
make no formal change to its structure at this time and it believes that it is as 
well placed as any other potential tribunal to cope with this work, and to 
expand or change in the light of experience96.  

106. The Court also indicates that it has one full-time and two part-time members, 
and that these members have direct practical experience of environmental 
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issues and welcome involvement in the area. The Court also has power to 
appoint assessors. The Court sees its role as wholly judicial and would prefer 
to see expert environmental evidence presented during cases, with members 
of the Court resolving any disputes on the basis of the evidence presented. 
The Court will then be able to issue a decision explaining which parts of any 
disputed evidence are accepted and what conclusions the Court has based 
on this evidence. The Court is of the view that ‘it is a misunderstanding of the 
process to wish to have members with a perceived bias towards 
“environment” to balance the “agricultural members”. Our aim is to be 
perceived as impartial and judicial at all times.’97 

107. Having considered the evidence received from interested groups and 
individuals the Committee is generally content with the role of the 
Scottish Land Court under these provisions.  

108. A number of witnesses, including ACSSSI, have referred to a lack of clarity in 
the Bill as to when the differing jurisdictions of ACSSSI and the Land Court 
will operate, and the potential for duplication of these processes98. ACSSSI 
noted that ‘there needs to be some joined-up thinking with regard to the 
precise procedures and establishing who does what when. That has to be 
transparent for the general public and landowners.’99 

109. The SLF also expressed concerns that Natura 2000, Special Area of 
Conservation and Special Protected Area designations are not all 
underpinned by SSSI status. This means that these designations are not 
subject to the same formal rights of appeal to the Land Court as exist in 
relation to SSSIs under this Bill. The SLF is concerned that this may result in 
differential appeal systems depending on the designation that a site is 
given100. 

110. In oral evidence, SNH indicated general support for the underpinning of 
Natura 2000, SAC and SPA designations by SSSI designations. However, in 
cases where the emphasis is on positive management rather than a 
prescriptive solution, the point was made that sometimes greater community 
buy-in can be achieved without such designations. SNH pointed to the 
example of the Lewis Peatlands where it had dealt with over 2000 consultees 
and had received no objections. SNH therefore preferred to have the option 
of not always using SSSI designations, particularly where a management led 
approach might deliver better results101. 

111. The Committee notes the various submissions that it has received 
regarding the potential for confusion in dispute resolution 
arrangements. The Committee would welcome clarification from the 
Minister on this matter prior to the commencement of stage 2 
proceedings. 
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PART 3 OF THE BILL 

112. Again, most witnesses expressed a general welcome for the provisions 
contained in Part 3 of the Bill, seeing them as improving the welfare of wild 
animals and enhancing compliance with European obligations102. A number 
of suggestions were put forward as to how these provisions might be clarified 
or enhanced. 

Recklessness 
113. The Bill employs the principle of recklessness, and in doing so it extends the 

offences of intentionally killing, taking, destroying or disturbing protected 
wildlife. A number of views were expressed in evidence both for and against 
this proposed change. 

114. Some environmental organisations were concerned that the recklessness 
provisions could be used as a reason for land managers to exclude access 
that would otherwise be allowable under the Land Reform (Scotland) Act 
2003103. The Committee notes that this is an issue which will require the 
Scottish Executive and SNH to work together with local access forums to 
ensure that access that is compatible with the code is not unnecessarily 
restricted. Consideration will need to be given to how to make both the public 
and land managers aware of the presence of protected animals and plants. 
The Committee questioned the Minister on this matter and welcomes his 
assurance that responsible access, consistent with the access code, should 
not be denied.104 

115. Some game management interests expressed concerns regarding the 
extension of offences to recklessness. For example, fears were raised that a 
gamekeeper who inadvertently destroyed rare plants could be guilty of an 
offence even if they were unaware of the plant’s existence105, or that a 
keeper catching a non-target species in a snare could be guilty of 
recklessness.106 

116. The Committee also heard evidence from Alan Stewart of the Association of 
Chief Police Officers in Scotland (ACPOS). ACPOS warmly welcome the 
proposed changes to the legislation, describing them as a major step 
forward107. In evidence Alan Stewart noted that there are ample precedents 
in law on the concept of recklessness. In his view there was a clear 
distinction between intentional or reckless acts and careless or accidental 
acts, and it would be unreasonable to ask a Court to convict on the basis of a 
careless or accidental act.108 
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117. Having considered the evidence received from interested groups and 
individuals the Committee is generally content with these provisions.  

Snaring 

118. The Committee heard a wide range of views on the issue of snaring. The 
Committee notes that these proposals address many of the weaknesses that 
exist in current legislation. However, animal welfare groups have made it 
clear that they would prefer to see a complete ban on the use of snares. The 
League Against Cruel Sports (LACS) gave evidence on this matter, 
expressing the view that snaring was both indiscriminate and inhumane109. 
LACS presented evidence that snaring results in the capture not only of 
target species, but also of domestic pets and other non-target species.110 
LACS also believes that snares cannot be used in a humane manner and 
cause unnecessary suffering when alternative methods such as gassing are 
available111, and called into question the legality of snaring under the Bern 
Convention. LACS presented evidence that snaring can kill animals, both 
directly, and by causing injuries which lead to death, which in its view 
breaches the Convention112. The Minister has assured the Committee that he 
is satisfied that legal snaring used correctly falls within the provisions of the 
Bern Convention, and that the Bill therefore complies with the Convention.113 

119. Game management interests argued that, when setting snares, every effort is 
made to catch only the target species and to comply with codes of 
practice.114 Evidence was also presented that, if snaring was banned, there 
will be areas of land (such as forests or marginal ground) which are not 
suited to alternative methods of pest control such as gassing115. It was noted 
that if legitimate and effective means of pest control are removed, it could be 
counter-productive in that people may take the law into their own hands, 
raising the risk of non-compliance116. 

120. The Committee acknowledges that a number of groups have very 
strongly held views on this matter. Whilst a number of alternative 
methods of pest control are available, the Committee notes the 
reservations of land management practitioners regarding the 
effectiveness of these methods. The Committee therefore believes that 
free-running snares should continue to be available as a method of pest 
control, provided that the provisions allowing use of snares are 
sufficiently tightly drafted and adequately enforced.  

Animal Welfare 
121. The Game Conservancy Trust noted that courses on snaring are run on 

demand and that game-keeping groups in Scotland have taken to the 
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courses extremely well117.  The courses cover the law as it stands and best 
practice, as well as practical experience in setting snares, and although the 
course has no legal standing, certificates of completion are provided by the 
GCT118. The Minister indicated in evidence to the Committee that, although 
professional gamekeepers would clearly wish to avail themselves of such 
courses, he was reluctant to introduce a blanket requirement for training.119 

122. The Committee notes the evidence of land management interests that 
training and expertise in setting snares can reduce the level of 
unintended  by-catch of non-target species. The Committee believes 
that the provision of such training is highly desirable in fostering a 
responsible attitude to snaring amongst land managers. Whilst 
acknowledging that there are difficulties in making such training 
compulsory, the Committee encourages the Scottish Executive to work 
with training providers and land managers to ensure that such courses 
are made available, and that practitioners are encouraged to attend 
them. 

123. The SSPCA presented evidence that if snares were fitted with crimped stops, 
they would not result in strangulation or disembowelment of animals and 
would be less likely to catch non-target species.  

124. The Committee also heard evidence regarding the development of more 
humane systems of trapping and snaring, such as padded leg-cuff traps. 
These traps were originally subject to testing by MAFF as part of badger 
culling trials. The results of these trials have not been published as the 
research was not completed. The Committee understands that further trials 
on the use of leg-cuff traps in relation to foxes are being undertaken jointly by 
the Game Conservancy Trust and DEFRA120.  

125. The Committee notes the evidence that it has received regarding the 
development of more humane traps and snares. Without hearing further 
evidence on the matter, the Committee is unable to reach a view on the 
use of devices such as crimped stops. The Committee therefore 
recommends that the Executive continues to liaise with DEFRA and 
other relevant organisations and considers the results of trials such as 
those on padded leg-cuff traps once they are available. 

126. The Committee also received evidence on some practical issues associated 
with the current drafting of the provisions on snaring.  

Technical Offences 
127. The Bill provides that any person in possession of, or selling or offering for 

sale, a snare which is capable of operating as a self-locking snare is guilty of 
an offence. The Committee heard evidence that a free-running (legal) snare 
can easily become self-locking, for example, due to rust or age, or because 
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the wire becomes kinked after the animal enters the trap and begins to 
struggle121. Concerns have been expressed by game management interests 
that, if they find illegal snares on their land and attempt to remove them, they 
could be guilty of an offence by being in possession of them122. Evidence 
from ACPOS suggested that in such circumstances keepers could either 
contact the police, or cut the snare to ensure that it is not usable123. ACPOS 
also expressed concerns regarding the current wording of the Bill and 
suggested that changes to these provisions, and the addition of definitions of 
the terms ‘free-running’ and ‘self-locking’ should be included.  

128. Following his appearance before the Committee, the Minister wrote to the 
Convener to clarify a number of points arising from his evidence. The 
Minister notes that the Bill provides that the setting of free-running snares will 
remain legal, provided that the person setting the snare must have obtained 
the permission of the relevant land manager before setting the snare, or 
having it in his or her possession on the land in question.  Where snares are 
set without authorisation the land manager may enlist the help of the police 
to remove and destroy any unauthorised snare. If a land manager should find 
that one of their own free-running snares has become self-locking, they 
should destroy or discard the snare, or ensure that it is incapable of 
operating until a satisfactory repair has been effected124.  

129. The Committee welcomes this clarification from the Minister. In the light 
of the evidence of ACPOS regarding the enforcement of these 
provisions, the Committee recommends that the Minister should 
reconsider whether the terms free-running and self-locking require 
further definition on the face of the Bill. The Committee requests that 
the Minister advises the Committee of his views on this matter prior to 
the commencement of stage 2 proceedings.   

130. Both ACPOS and game-management interests also raised concerns 
regarding the requirement in the Bill that snares be checked every 24 hours. 
To check at intervals of not more than 24 hours means that the operator must 
start earlier each day, and does not allow for what could be entirely 
reasonable operational delays125.  Both ACPOS and the British Association 
for Shooting and Conservation (BASC) have suggested alternative solutions 
to the current wording in the Bill to resolve this difficulty. 

131. The Minister indicated that he would be reluctant to extend the maximum 
period within which snares should be checked, as he noted that best practice 
was to check snares twice daily.126 

132. The Committee recommends that the Minister should reconsider this 
matter and requests that the Minister advises the Committee of his 
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views on this matter prior to the commencement of stage 2 
proceedings.   

133. It has also been suggested to the Committee that it could be of benefit to 
require identification tags or devices to be attached to snares. Witnesses 
were generally in favour of such a provision. However, it was questioned 
whether it was necessary in light of the Bill’s requirement that snares may not 
be set without authorisation from the land owner, occupier or manager127. 
This new provision has been welcomed by witnesses128. Such a requirement 
should have enforcement benefits as any snare set without authorisation will 
be illegal.  

134. The Committee acknowledges that the creation of a system of 
identification for snares raises a number of practical issues regarding 
the implementation of any such scheme. However, the Committee 
believes that such a system could prove very useful, and would 
encourage the Minister to give further thought to how such a system 
might be developed and enforced. The Committee further requests that 
the Minister reports his views to the Committee prior to the 
commencement of stage 2 proceedings. 

135. BASC also raised concerns about changes to other snaring provisions which 
propose substituting the phrase ‘likely to cause injury’ for the previous 
wording of ‘calculated to cause injury’.  BASC disagreed with the Executive’s 
belief that this is a more objective test and noted that this may lead to snares 
no longer being used in some situations129. SSPCA on the other hand, 
welcomed this change as they believe that it is very difficult to prove that 
something was calculated to cause injury, and hope that the new wording will 
promote more careful use of traps and snares130.  

136. ACPOS was supportive of this change. However, it also drew attention to the 
proposed new offence at section 11(1) which refers to setting a snare ‘.....as 
to be calculated to cause unnecessary suffering to any animal coming into 
contact with it’. ACPOS requested clarification on whether checking legally 
set snares within the maximum period allowed would merely result in 
necessary suffering for the animal, whereas failing to check within the 
defined period would result in unnecessary suffering131. BASC also 
questioned whether the use of the phrase ‘unnecessary suffering’ is too 
subjective when it is compared with the previous wording of ‘bodily injury’.132 

137. The Committee would be grateful for further clarification from the 
Minister on the meaning of the phrase ‘unnecessary suffering’ prior to 
the commencement of stage 2 proceedings. 
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Other Wildlife Crime Issues 

‘Catching Up’ of Gamebirds 
138. The Bill removes section 5(5) of the Wildlife and Countryside Act 1981 which 

allows the trapping of gamebirds for breeding purposes. BASC raised 
concerns about the deletion of this section, pointing out that this would not 
allow for birds such as pheasants to be trapped and then released for 
shooting, unless the keeper was sure that the area had previously been 
occupied by pheasants. BASC argued for the retention of section 5(5), noting 
that the practice of ‘catching up’ had never been implicated in any wildlife 
crimes133. This was supported by the Game Conservancy Trust134. 

139. The Committee would be grateful for further clarification from the 
Minister, prior to the commencement of stage 2 proceedings, on 
whether the practice of ‘catching up’ is still permitted under the current 
provisions of the Bill.  

Lekking and nest protection 
140. The Bill provides that intentionally or recklessly disturbing a capercaillie 

during lekking is an offence. RSPB Scotland and other environmental groups 
have also called for the extension of this protection to any other scarce 
species that leks. This could be achieved by applying the offence provision in 
relation to any bird listed in Schedule 1 of the Wildlife and Countryside Act 
1981. These schedules may in themselves be changed by subordinate 
legislation, allowing the legislation to be updated without primary legislation 
being needed135.  

141. The Committee agrees with this proposal and recommends that the 
Minister should consider this matter further. The Committee requests 
that the Minister advises the Committee of his views on this matter 
prior to the commencement of stage 2 proceedings. 

142. RSPB Scotland also called for the extension of protection of nesting sites. At 
present nests are only protected when in use or being built. However, some 
species return to the same nests every year, and destruction of nests can 
severely disrupt these birds. RSPB Scotland points out that the proposal 
forms one of the recommendations of the UK Raptor Working Group and it 
believes it is necessary to comply with the EU Birds Directive.136 In evidence 
to the Committee, Executive officials indicated that in their view, the Directive 
is being correctly implemented, and cautioned against nest or roost sites 
being protected all year round. In their view, insufficient evidence had been 
provided to support the proposal to extend protection.137 

143. The Committee recommends that the Minister should reconsider this 
matter. The Committee further requests that the Minister advises the 
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Committee of his views on this matter prior to the commencement of 
stage 2 proceedings. 

Pesticides 
144. The killing of birds of prey and other wildlife by illegal poisoning is one of the 

most high profile examples of wildlife crime. Evidence from RSPB Scotland 
indicated that ‘It is always pesticides that are used – it is extremely rare for a 
pure chemical to be used rather than a pesticide. By changing the law on the 
possession of pesticides, the Parliament, with one fell swoop, would give the 
police the best piece of equipment in their armoury that they could want.’138  

145. The Bill provides that any person in possession of a pesticide which contains 
one or more prescribed active ingredient commits an offence. It is a defence 
to this provision if the person was in possession of the pesticide for the 
purpose of doing anything under the Food and Environment Protection Act 
1981 or the Biocidal Products Regulations 2001.  

146. A number of views were expressed on these provisions. The Game 
Conservancy Trust indicated that it was happy with the provisions139, while 
BASC felt that some practical issues surrounding the provision needed to be 
fully explored, for example, precisely which pesticides would be covered by 
the ban, and how to dispose of pesticides which had previously been held 
legally140. The SSPCA and ACPOS both welcomed the proposal in their 
written evidence to the Committee. 

147. The Minister indicated that, as a matter of practicality, methods of safe and 
orderly disposal of pesticides which had previously been legally held would 
be required. He also confirmed that the general powers of entry available 
under Part 3 of the Bill would apply to the enforcement of this offence.141 

148. The Committee strongly supports these provisions, but believes that 
there is a need to provide land managers and the public with early 
notification of which pesticides will be covered by such an order.  The 
Committee therefore recommends that the Minister should consider the 
introduction of an ‘amnesty’ on pesticides to be covered by any such 
order, which would allow for the safe and responsible disposal of 
pesticides which had previously been legally held. The Committee 
would also be grateful for an assurance from the Minister that the 
powers of entry and search provided by the Bill are sufficient to allow 
police officers to search premises for any pesticides containing 
prescribed active ingredients. 

Licensing issues 
149. The Wildlife and Countryside Act 1981 also provides for general licences to 

be issued which allow the killing or destruction of certain birds, or the 
destruction of their nests and eggs for certain purposes. These purposes 
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include protecting public health, air safety, or the prevention of serious 
damage to livestock, crops, fruit and vegetables, fisheries or timber.  

150. In addition, specific licences may be issued to kill otherwise protected 
species to prevent serious damage to livestock or property, but only if no 
satisfactory alternative solution can be found. 

151. UKELA pointed out that currently these licences operate on an annual basis 
and are not published in any form142. This lack of transparency is 
exacerbated by the fact that more than 20 such general licences exist. 
UKELA call for a major public education exercise to be undertaken with 
regard to these licences, which can only be achieved if the system is 
simplified and presented in a less secretive manner143. 

152. In oral evidence SNH indicated that around 700 applications are made to it 
every year, of which approximately 5 are refused. Such applications are 
usually responded to within 20 days. SNH also provides information to the 
Executive on around 100 further applications, of which fewer than 10 were 
refused on the basis that alternative approaches had not been exhausted. 
SNH indicated that it was happy to make its advice (including any reason for 
turning down a licence) publicly available144.  

153. The Minister noted that licensing information is currently available, but 
conceded that it could be made more accessible. He indicated that the 
Executive is taking steps to publish licensing information on its web-site. 
Members also pursued the question of whether any appeal was possible in 
the event of a licence being turned down. It was noted that no formal appeal 
process existed, but that any decision could be challenged in court by judicial 
review.145 

154. The Committee welcomes these moves towards greater transparency in 
the licensing system. The Committee is concerned that there may at 
times have been delays in processing licence applications by the 
Scottish Executive, and would welcome clarification from the Scottish 
Executive on how long it takes to respond to such applications. The 
Committee would be grateful if such clarification could be provided 
prior to the commencement of stage 2 proceedings. 

Cetaceans and sharks 
155. The Bill proposes that any person who intentionally or recklessly disturbs or 

harasses any whale, dolphin, porpoise or basking shark will be guilty of an 
offence. The Bill also tightens up provisions which allow for a defence to this 
charge if the disturbance was the incidental result of a lawful operation. 
These developments were welcomed in evidence by the Whale and Dolphin 
Conservation Society (WDCS)146. 
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156. WDCS also suggested other ways in which marine wildlife could be better 
protected. WDCS pointed out that a plethora of differing voluntary codes 
exists for the regulation of ecotourism such as whale and dolphin watching. A 
number of the provisions of these codes may overlap and provide conflicting 
guidance, and WDCS also pointed to examples of anonymous monitoring 
which show the codes are not being adhered to by operators. WDCS 
therefore called for a national code of conduct with legislative backing, 
preferably with the option of adding in clauses to deal with local issues on 
particular species and areas.147 WDCS recommended that such a code 
should apply up to 12 nautical miles from the coast. 

157. WDCS point out that the whale-watching business generates more than £1 
million in direct spending each year, with each dolphin in the Moray Firth 
estimated to be worth up to £60,000 to the local economy. WDCS also point 
out that fines for activities such as illegal salmon netting (which can entrap 
dolphins) are only a few hundred pounds, whereas they would prefer to see 
penalties which reflect not only the potential financial gain of the accused, but 
also the conservation impact of the offence.  

158. The Committee recommends that the Minister should consider the 
introduction of a legislatively backed code of conduct. The Committee 
further requests that the Minister advises the Committee of his views 
on this matter prior to the commencement of stage 2 proceedings. 

Training and Resources for Wildlife Crime Officers 
159. WDCS also noted difficulties in reporting such offences to the police, due to 

lack of police resources to deal with wildlife crimes. It suggests that more 
training is needed for wildlife crime officers, along with more resources.148 

160. The Finance Committee raised similar concerns in its report to this 
Committee. That Committee expressed concern over the assumption that 
much of this work will be absorbed within existing police budgets. It was also 
noted that many wildlife crime officers may undertake this work without 
remuneration and are often expected to accommodate it within existing 
duties. In evidence to this Committee ACPOS representatives suggested that 
the deterrent effect of the Bill, due to the higher risks of being caught and 
successfully prosecuted, could actually reduce wildlife crime. In the view of 
Alan Stewart, ‘Police strength is pretty strained as it is, but I am sure that we 
will cope adequately.’149 

161. The Minister has indicated to the Committee that he believes the current 
budgets affected by the Bill to be adequate. Although he does expect the 
implementation of the Bill to incur expenses, he believes that much can be 
achieved by re-directing or re-focusing expenditure. 150 

162. The Committee shares the concerns of the Finance Committee that 
wildlife crime officers are often expected to undertake these duties over 
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and above their existing responsibilities.  The Committee recommends 
that the Scottish Executive should engage in dialogue with ACPOS to 
ensure that sufficient resources are available to effectively enforce the 
provisions of the Bill.  

Single witness prosecutions 
163. When charged with offences under section 19A of the Wildlife and 

Countryside Act 1981, an accused can be convicted on the evidence of one 
witness provided that there is corroborating evidence. It was suggested to 
the Committee by RSPB Scotland that this could usefully be extended to 
other offences under the Act, particularly as many such offences occur in 
remote rural areas where it is unlikely that there will be multiple witnesses. 
RSPB Scotland argued that sufficient checks and balances exist in the 
system, with police officers, procurators fiscal and sheriffs, that such an 
extension would not pose a threat to anyone who was not a serious wildlife 
criminal.151 

164. Having considered the evidence, the Committee is content with the 
provisions of the Bill as they stand. However, the Committee believes 
that the extension of single witness prosecutions is a matter of some 
concern. The degree to which the use of single witness prosecutions is 
extended may well be a matter for the Justice Committees of the 
Parliament to look into at a later date. 

Subordinate Legislation Powers 
165. The Committee notes the report of the Subordinate Legislation Committee. In 

particular, the Committee draws the attention of the Minister to the 
recommendation of that Committee in respect of the power conferred by 
Paragraph 17 of Schedule 6 of the Bill. The power allows for the amendment 
of the schedules to the Wildlife and Countryside Act 1981 by subordinate 
legislation, and is currently subject to negative procedure. The Subordinate 
Legislation Committee recommends that this power should instead be 
the subject of affirmative procedure, given that it is amending primary 
legislation. This Committee concurs with that recommendation.  

ACCOMPANYING DOCUMENTS 

166. Under Rule 9.6.3 the lead Committee is required to consider and report to the 
Parliament on the Financial and Policy Memorandum accompanying the Bill. 

Financial Memorandum 
167. The Committee notes the report of the Finance Committee in relation to the 

Financial Memorandum accompanying the Bill. The Committee shares the 
doubts expressed by the Finance Committee regarding the likelihood of 
current budgets accommodating the changes required by the Bill.  

o In relation to Part 1 of the Bill, the Committee is concerned that 
accommodating these changes within existing budgets may result in 
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displacement, with current work being undertaken by public bodies suffering 
as a consequence.  

o In relation to Part 2 of the Bill, the Committee notes the view of SNH that it 
would welcome discussion with the Executive regarding future budgetary 
arrangements and urges the Executive to enter into these discussions. The 
Committee also notes the general view that these issues need to be 
addressed in the context of potential changes to the funding of agri-
environment and countryside management schemes, following the recent 
reform of the Common Agricultural Policy.  

o In relation to Part 3 of the Bill, the Committee shares the concerns of the 
Finance Committee that wildlife crime officers are often expected to 
undertake these duties over and above their existing responsibilities.  The 
Committee recommends that the Scottish Executive should engage in 
dialogue with ACPOS to ensure that sufficient resources are available to 
effectively enforce the provisions of the Bill.  

Policy Memorandum and Explanatory Notes 
168. In general, the Committee is content with the quality of the accompanying 

documents. In relation to equalities issues, the Committee is content with the 
detailed response of the Minister on these points, and the Committee would 
particularly commend the Scottish Executive for the detailed consultation 
process that it has undertaken in the preparation of this Bill. However, the 
Committee does take the opportunity to point out that in his follow up letter to 
the Committee, the Minister failed to use gender neutral language is relation 
to land owners, occupiers, and those engaged in snaring activities.  

169. In relation to the impact of the Bill on local government, the Committee notes 
that the Policy Memorandum implies that the Bill will merely require the 
implementation of existing good practice, and that it states that local 
government is already largely compliant with the duties that the Bill imposes. 
The Committee notes that the evidence of COSLA and other local authorities 
gives rise to some concerns that the Bill may require rather more work from 
local authorities than these statements imply.  

170. The Committee is disappointed that although the Policy Memorandum states 
that the delivery of Executive policy on sustainability is significantly enhanced 
by the Bill, it does not provide any level of detail to support this statement.  
The Committee notes that the Memorandum refers only to the work of public 
bodies (and not that of land managers) in supporting sustainable 
development, and that the statements contained in this part of the 
Memorandum seem to relate primarily to Part 1 of the Bill, thus not explaining 
how the provisions relating to SSSIs and wildlife crime contribute to 
sustainable development. The Committee would have welcomed a fuller 
description of how the provisions of the Bill will contribute to sustainable 
development, and how the Bill ties in to the wider sustainable development 
agenda of the Scottish Executive.  
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CONCLUSIONS 

171. The Committee welcomes the provisions set out this Bill and believes that the 
Bill will provide a significant step forward in protecting Scotland’s natural 
heritage. The Committee recognises that the Bill strives to achieve the 
correct balance between the needs of land managers and the protection of 
the natural heritage.  In general the Committee believes that the balance 
struck by the Bill is correct. In particular, the Committee welcomes the 
provisions of the Bill that provide for a more transparent and consultative 
approach to the management of sites of special scientific interest, and the 
provision of new dispute resolution mechanisms in this area.  The Committee 
also notes the strong support that the Bill has attracted from stakeholder 
groups representing a wide range of interests.  

172. The Committee recommends that the Parliament agrees to the general 
principles of the Nature Conservation (Scotland) Bill, subject to the 
proviso that the Scottish Executive should re-examine some aspects of 
the Bill in line with the recommendations set out above.  
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ANNEX A – REPORTS FROM SECONDARY COMMITTEES 
 

Finance Committee 
 
Report on the Financial Memorandum of the Nature Conservation (Scotland) 

Bill 
 
The Committee reports to the Environment and Rural Development Committee as 
follows— 
 
Background 

1. Under Standing Orders, Rule 9.6, the lead committee in relation to a Bill must 
consider and report on the Bill’s Financial Memorandum at Stage 1.  In doing 
so, it is obliged to take account of any views submitted to it by the Finance 
Committee. 

2. This report sets out the views of the Finance Committee in relation to the 
Financial Memorandum published to accompany the Nature Conservation 
(Scotland) Bill, for which the Environment and Rural Development Committee 
has been designated by the Parliamentary Bureau as the lead Committee at 
Stage 1. 

Introduction 

3. At its meeting on 11 November 2003, the Finance Committee took oral 
evidence on the Financial Memorandum from— 

Jeff Watson, Director of Strategy and Operations (North) and Alan Hampson, 
National Strategy Officer, Scottish Natural Heritage. 

 Alan Stewart, Wildlife and Environment Officer, Tayside Police. 

 Duncan Isles, Bill Team Manager; David Reid, Head of Development and 
Rural Affairs Finance Division; and Jane Dalgleish, Head of Wildlife and 
Habitats Unit, Scottish Executive 

4. In addition to the oral evidence heard at this meeting, the Committee 
considered written evidence submitted by the Scottish Land Court; the Crown 
Office and Procurator Fiscals Service; the Scottish Court Service; Alan 
Stewart, Wildlife and Environment Officer with Tayside Police; the Advisory 
Committee on Sites of Special Scientific Interest (ACSSSI); the Keeper of the 
Registers of Scotland; Scottish Natural Heritage (SNH); and the Convention 
of Scottish Local Authorities (COSLA).  These submissions are reproduced at 
Appendix 1.   

5. The Committee would like to express its gratitude to all those who took the 
time to provide evidence in relation to this Financial Memorandum. 
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Financial Memorandum 

6. The Financial Memorandum published to accompany the Bill states that the 
Scottish Executive does not anticipate that the Bill will lead to significant 
additional expenditure as each part of the Bill is “building on and modifying 
well-developed established structures and existing legislation”152.  The 
Financial Memorandum goes on to state that the Bill aims to ensure that any 
additional costs will be accommodated within existing budgets. 

7. Whilst the Committee was broadly content that the level of detail given in the 
Financial Memorandum accurately reflects the costs of implementing the Bill, 
it does have some concerns which have been outlined below.   

Summary of Evidence 

Biodiversity Duty 
8. Part One places a ‘biodiversity duty’ on public bodies and office bearers to 

give consideration of the impact of their activities on biodiversity.  The 
Financial Memorandum states that the majority of public authorities in 
Scotland are already compliant with this duty153, and thus the duty will be cost 
neutral.  In addition to this duty, the Bill provides Scottish Ministers with an 
obligation to publish any strategy which they have designated a Scottish 
Biodiversity Strategy.  In its implementation of the biodiversity duty, public 
authorities will need to have regard to this Scottish Biodiversity Strategy.   

9. In its written evidence, COSLA stated that it was difficult to quantify the full 
financial impact of the Bill on local authority resources until the detail of the 
Scottish Biodiversity Strategy has been published.  In its response, the 
Scottish Executive agreed that it would have been more helpful if the Scottish 
Biodiversity Strategy was in a more finalised form, and highlighted that 
COSLA are involved in the consultation on it.  The Scottish Executive did not 
agree, however, with COSLA’s assertion regarding the costs of implementing 
subsequent Local Authority biodiversity strategies.  The Scottish Executive 
assured the Committee that the Scottish Biodiversity Strategy was not 
intended to compel organisations to undertake biodiversity work, but to act as 
a guide to public authorities in developing the biodiversity duty. 

10. COSLA also commented that local authorities would be better placed to 
implement this duty if an effective support structure, consisting of a network 
of Local Biodiversity Action Plans (LBAP) Officers who were adequately 
funded, was in place.  In response, the Scottish Executive stated that: 

“Co-ordination might help to promote the implementation of the Bill, but it is 
not an essential part of the implementation”154. 

11. The Committee acknowledged that whilst the cost of producing a biodiversity 
strategy as stated in the Financial Memorandum may be accurate, it also 

                                            
152 s 352, Financial Memorandum 
153 s 362, ibid 
154 Dalgleish, Col. 541, Official Report 
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recognised that in order for the policy intentions of the biodiversity duty to be 
fully realised, additional funding may need to be considered by the Executive 
to enable public authorities to actually undertake the biodiversity work they 
may identify in their strategies.   

The SSSI System 
12. Part Two seeks to revise existing legislation relating to the Site of Special 

Scientific Interest (SSSI) system in order to improve the protection of SSSIs, 
increase transparency, widen consultation and introduce a new dispute 
resolution process.  As these are mainly revisions to an already operational 
system, the Financial Memorandum anticipates that the financial implications 
of these changes will be minimal. 

13. One of the main changes to the SSSI system is that the Bill introduces a 
culture change to the management of SSSIs whereby landowners are 
encouraged to enter into positive management schemes rather than the 
current system of paying people not to undertake work. It is as a result of this 
culture change that SNH asserted that the amount of money set aside for 
compensation would drop as a result of current arrangements coming to an 
end155. This is reflected in the Financial Memorandum’s assumption of a 
projected decrease in the number of Compensatory Management 
Agreements (CMAs).  In addition, the Committee was told that the Bill will 
make the availability of CMAs much more circumscribed than is the case 
under the current arrangements156 and that as current CMAs end, SNH will 
encourage parties to enter positive management schemes. 

14. The Committee questioned whether sufficient publicly identifiable funding 
would be available to those who wish to enter into positive management 
schemes.  

15. SNH responded that its current natural care strategy had identified a 
programme (which should reach £7.5m by 2008-09) to which landowners 
could seek funding, and it hoped for additional contributions from the rural 
stewardship scheme and the Scottish Forestry Grants Scheme157.   

16. The Committee acknowledged that these new schemes would go some way 
towards compensating landowners for undertaking positive land 
management practices, however, the Committee also recognised that for the 
Bill’s intentions in relation to culture change to be fully realised then it was 
essential that funding should be quickly available and clearly identifiable by 
landowners and those who wish to undertake such practices. 

17. The Committee expressed concern over the condition of some SSSI sites, 
and welcomed SNH’s reassurances that the positive management schemes 
under the Natural Care initiative should encourage the maintenance of sites 
at an appropriate standard. 

                                            
155 Watson, Col 535, Official Report, 11 November 2003 
156 Watson, Col. 535, Official Report 
157 Watson, Col. 534, Official Report 
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18. When questioned about the Land Management Orders (LMOs), the Scottish 
Executive explained the method used to calculate their cost and frequency.  
The cost was based on the number of Nature Conservation Orders (NCOs) in 
operation currently, although the number of NCOs is expected to reduce as a 
result of the Bill.  Their frequency was estimated on a balance of the 
frequency of NCOs, the expected consequences of the Bill and the number 
of Compulsory Purchase Orders to date. 

19. As the Financial Memorandum states that a key effect of the Bill will be: 

“that existing resources can be deployed more efficiently and effectively, 
producing improved results for the same input of resources”158 

the Committee was keen to satisfy itself that SNH has the appropriate 
mechanisms to ensure this.  In its response, SNH stated that the Bill seeks to 
revise and lessen the bureaucratic nature of, and to widen the public commitment 
to, the SSSI system.  The Committee was reassured that SNH intends to measure 
the improvements which result from the Bill by the take up under the Natural Care 
scheme, and through periodic customer surveys.  When questioned about the 
mechanism for measuring public support, SNH stated that they had conducted one 
comprehensive survey, which had led to site management statements being 
drawn up for each SSSI. 

Species Protection and Wildlife Crime Measures 
20. Part Three of the Bill seeks to improve the mechanisms for police forces and 

law enforcement agencies to ensure species protection and tackle wildlife 
crime.  The Financial Memorandum expects the improved likelihood of the 
police being able to raise an action will be balanced against the deterrent 
effect of the new measures and that, therefore, the Bill will not lead to 
additional costs for these bodies. 

21. The Committee expressed concern over the assumption that any resulting 
workload or costs arising from the provisions of Part Three can be absorbed 
within the existing remit and resources of the Scottish police Wildlife Liaison 
Officers.   

22. Alan Stewart, a Wildlife and Environment Officer for Tayside Police, 
responded that he agreed with the Financial Memorandum that there was 
unlikely to be significant financial implications.  It was explained that Wildlife 
Liaison Officers work mainly to promote compliance with the law, through 
training, talks etc, and that the new provisions could easily be integrated into 
their current practices.  Of the few cases handled, these tend to be non-
urgent, and can then be dealt with when Wildlife Liaison Officers become 
available.  In addition, most police officers have sufficient knowledge through 
their general training to deal with such cases. Alan Stewart did, however, 
acknowledge that ultimately it would be for each chief constable to decide 
whether they wanted more police officers specially trained to accommodate 
the new set of functions that may arise from the Bill’s implementation. 

                                            
158 s 356, Financial Memorandum 
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23. In evidence, the Scottish Executive stated that the Bill sought to improve the 
mechanisms to enable the police to more effectively carry out the work they 
are currently doing, rather than significantly increase the number of 
responsibilities.   

24. When questioned specifically about the possible costs associated with the 
additional provisions relating to the theft of specimens from abroad, the 
Committee heard evidence that such cases were likely to be uncommon, and 
that any additional costs would be kept to a minimum as most of these cases 
were dealt with by the National Wildlife Crime and Intelligence Unit. 

25. The Committee accepted this explanation but remains concerned about 
whether the culture change and increased significance the Bill is attempting 
to introduce can be realistically achieved within the existing budget of the 
police force. 

Conclusions and Recommendations 

26. Overall, the Committee is content with the financial assumptions contained 
within this Financial Memorandum and welcomes the level of detail given in 
relation to the cost and resource implications the Bill. 

27. The Committee does, however, remain concerned that a Bill which seeks to 
encourage a culture change to positive land management schemes and 
wildlife crime measure is expected to do so within the existing budgets of the 
affected organisations. 

28. The Committee would recommend that the Environment and Rural 
Development Committee seek reassurances from the Minister on whether 
existing budgets will be able to satisfactorily nurture and sustain any culture 
change in relation to Nature Conservation. This is particularly the case with 
wildlife protection officers who may currently undertake work without any 
remuneration and who will be expected to accommodate the new crime 
measures within their existing duties. 

29. On a more general point, the Committee continues to have problems 
scrutinising Financial Memorandum of Bills where guidance yet to be agreed 
may play an important role in determining the costs of such legislation. In this 
Bill, the Scottish Biodiversity Strategy which has yet to finalised, will be a 
guide to public authorities on how they may wish to implement the 
biodiversity duty. If public authorities are to take up the ethos of this 
biodiversity duty, such guidance may have cost implications, and on this 
occasion the Committee has been unable to question whether the costs of 
such guidance are reasonable. 

30. The Committee would, therefore, recommend that the Environment and Rural 
Development Committee seek further information from the Minister on the 
Scottish Biodiversity Strategy, particularly the relative costs to public 
authorities signing up to the activities which may be contained within this 
guidance. 
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APPENDIX 1 
 

SUBMISSION FROM THE SCOTTISH LAND COURT 

Thank you very much for your letter of yesterday’s date. 
 
I have now had an opportunity to consider the terms of the Financial Memorandum in connection with 
the above Bill with specific reference to this Court. 
 
I note that it is estimated that the Court may have to deal with between six and ten appeals each year.  
I regret that I am not in a position to be able to confirm or deny those approximate numbers.  Past 
experience has taught me that a prediction of numbers of cases likely to come before the Court when 
the Court is given a new jurisdiction can be widely inaccurate.  Having said that, the suggested 
numbers of between six and ten appeals would appear to be reasonable estimate. 
 
On the assumption that the Court does receive between six and ten appeals a year under the Bill and 
that there is not a significant increase in other aspects of the Court’s work then the Court as presently 
constituted and the staff of the Court would be able to cope with these six to ten appeals without 
having to take on either a new Member of Court or additional staff. 
 
The only cost implication would be for any travel and subsistence if the Court was required to hear 
these cases other than here in Edinburgh.  These cases would probably be heard at least initially by 
the Full Court which consists of four people and the total costs for travel and subsistence for the Full 
Court for a day can be taken somewhere in the region of £500.00 – considerably less than the amount 
predicted in the Financial Memorandum. 
 
KHR Graham 
Principal Clerk 
30 October 2003 
 
 

SUBMISSION FROM THE CROWN OFFICE AND PROCURATOR FISCAL SERVICE (COPFS) 

The Crown Office and Procurator Fiscal Service is committed to the effective prosecution of 
environmental crime.  This commitment will naturally extend to the new criminal provisions introduced 
by the Bill. 
 
Although the Bill does introduce some new criminal offences, its more significant impact is in 
amending the terms of existing wildlife crimes.  We note that the Financial Memorandum makes the 
assumption that the Bill will have no net effect on the overall number of wildlife prosecutions.  
Although we consider that the Bill’s effect on the number of wildlife prosecutions is difficult to predict 
and quantify, after careful consideration of all the relevant factors, we are satisfied that this 
assumption is reasonable in the circumstances.  Accordingly, we do not anticipate any significant 
resource implications arising from the new wildlife provisions. 
 
The Bill also extends criminal offences in relation to damage to SSIs.  We do not expect the 
amendments to have a significant impact on the number of cases reported to us under these 
provisions, or the number of cases resulting in prosecution.  We are content to accept the assumption 
set out in the Memorandum that there will be no more than 3 prosecutions per year, a level which will 
not impact on our ability properly to deal with these cases with resources currently available. 
 
Morag McLaughlin 
Head of Policy Group 
4 November 2003 
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SUBMISSION FROM THE SCOTTISH COURT SERVICE 

Thank you for your letter of 29 October inviting John Ewing, Chief Executive, to comment on the draft 
bill. 
 
Mr Ewing is of the view that he has no comments to make at this, as the implications of the bill on 
Scottish Court Service are marginal. 
 
Patricia Fiddes 
PA to the Chief Executive 
3 November 2003  
 
 

SUBMISSION FROM WILDLIFE AND ENVIRONMENT OFFICER 

Biodiversity 

A considerable proportion of the Nature Conservation (Scotland) Bill relates to improvement of habitat 
and biodiversity.  Currently the police forces have almost no involvement in enforcing this legislation, 
this being the remit of Scottish Natural Heritage.  
 
It is recognised, however, that there are occasions when it is right that a thorough investigation should 
be made into certain breaches of this legislation and, if possible, a joint investigation carried out by 
SNH staff and a police wildlife crime officer. This is already in place in Wales and such a joint 
approach has been found to be extremely successful in ensuring compliance with the law.  In cases 
where compliance fails and a clear offence has been committed, the police can then investigate the 
offence in the normal manner and, if evidence is available, submit a report to the procurator fiscal.  
 
This will have very limited impact on policing as such incidents are relatively uncommon.  An 
approach as described as above, where a joint SNH/police approach is made in anticipation of a 
problem, should also reduce the risk of offences against habitat and biodiversity taking place. 
 
In context, police involvement – and associated financial implications – would be low priority and 
normally non-urgent. This should mostly allow a police response when a resource becomes available 
rather than diverting a police officer from other more urgent duties. 
 
Species Protection and Wildlife Crime 

This is an area of crime which, until relatively recently, has just been paid lip service by the police 
service.  There are now 80 specially trained wildlife crime officers in Scotland either investigating or 
assisting their non-specialised colleagues to investigate complaints of wildlife crime.  Equally 
importantly, whenever they can, these officers become involved in educational and preventive 
measures to reduce the incidence of crimes against wildlife. 
 
Of the 80 wildlife crime officers all except two carry out this role in addition to their general police 
duties.  Only a very small proportion of their normal shift-work relates to wildlife crime.  The two full 
time persons are in a civilian role, minimising financial impact to their respective forces – Tayside and 
Strathclyde Police.  It is also important to stress that overtime is seldom paid to these officers: the 
work is either carried out for time off on another date or without any form of remuneration. There is no 
other aspect of policing where this applies and this is solely due to the dedication of these officers. 
 
The proposals contained in the Bill will clarify and simplify some of the current offences, and make 
some new offences.  Because some of the offences will be slightly easier to prove – for example a 
reckless act instead of an intentional act – it may be that several more cases will be reported to the 
procurator fiscal than at present.  Nevertheless the main objective of wildlife crime officers is to 
ensuring compliance with the law so hopefully any increase in prosecutions – if indeed this does occur 
-will only be short-term.  It is not envisaged that the enforcement of the proposed legislation will 
involve much more time, or financial implications, than at present. 
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Training of Wildlife Crime Officers 

Training of wildlife crime officers takes the following forms: 
� February – Wildlife Crime Conference at the Scottish Police College.  This one-day conference is 

a chance for wildlife crime officers to meet persons from other relevant organisations involved to 
some degree in wildlife crime issues. The cost is shared amongst the 8 Scottish police forces and 
MOD Police.  It is subsidised by the Scottish Police College 

� September – Continuous Profession Development Seminar on Wildlife Crime Investigation.  
Delegates to this one-day seminar are wildlife crime officers, middle police management and 
procurators fiscal.  Cost borne by the Scottish Police College 

� December – Two-day Continuous Professional Development Seminar on Wildlife Crime 
Investigation.  This is currently an elementary course for wildlife crime officers.  It will become an 
advanced course after all officers have received elementary training. Cost borne by the Scottish 
Police College. 

� Training CD Rom – An interactive, illustrated CD Rom is being produced by Tayside Police for 
the training of all police officers in Scotland on wildlife crime and poaching issues.  It will be 
completed by early January, be linked to the Police Information Network System (PINS) and 
available to most police officers on their desk-top computer. It will also be made available to other 
agencies with an investigative role.  Cost borne by Scottish Executive. 

 
Training in legislative changes resulting from the Bill will be in-built to current training, including 
regular updates of the CD Rom.  There will be no extra cost because of the Bill. 
 
Alan Stewart 
Wildlife and Environment Officer, Tayside Police 
5 November 2003  
 
 

SUBMISSION FROM THE ADVISORY COMMITTEE ON SITES OF SPECIAL SCIENTIFIC 
INTEREST (ACSSSI) 

Introduction 

1. The Advisory Committee on Sites of Special Scientific Interest (ACSSSI) welcomes the 
opportunity provided by the Finance Committee to comment on the financial implications of the 
Nature Conservation (Scotland) Bill.  

 
2. The role of the ACSSSI is an issue that is directly addressed by the Nature Conservation 

(Scotland) Bill (Section 21, and Schedule 1, paragraphs 10 & 11).  The Bill will act to influence the 
workload of the Committee, but it is difficult at this stage to be precise about the financial 
implications of this.  Nevertheless the ACSSSI hopes that the following points will help the 
Finance Committee in its consideration of the financial implications of the Bill. 

 
Potential sources of increases to the workload of the Committee 

3. The range of occasions on which ACSSSI might be asked to comment will increase under the 
new Bill; in addition to commenting on new sites, and sites where there remain extant objections 
after a period of 10 years (as now), the committee may also be asked to provide advice for 
extensions to existing sites and denotification of sites.  As an adviser to Scottish Natural Heritage 
(SNH), the ACSSSI does not know how many sites may be extended or denotified in the future.  
SNH may be able to comment on this point. 

 
4. The Bill appears to increase the pool of individuals/organisations able to trigger a referral to the 

ACSSSI.  Currently only scientific objections raised by landowners and occupiers are referred to 
the Committee; objections from local authorities, community councils etc. are not referred.  This 
would change under the Bill.  ACSSSI is not in a position to know the number of occasions in the 
past where the only scientific objections to a site have been raised by bodies other than land 
owners/occupiers.  SNH may be better placed to comment on this. 
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Potential sources of decreases to the workload of the Committee 

5. It is difficult to predict the number of cases related to new designations that might be referred to 
ACSSSI in a year.  The Table below shows the number of cases that have been referred to the 
ACSSSI over the last eight calendar years (1996 to date). This includes objections to new sites, 
and objections raised to sites after a period of ten years.  The majority of objections have been to 
new sites.  Over the past few years the SSSI programme has been driven by the need to 
underpin Natura sites with SSSIs.  ACSSSI understands that the series of European sites is 
substantially complete, and that there are unlikely to be many, if any new sites notified in the near 
future.  This would reduce the workload for the Committee.  However, this is a point upon which 
SNH is better qualified to comment. 

 
Year 1996 1997 1998 1999 2000 2001 2002 2003* 
Number of cases 0 0 7 1 8 3 3 1 

*Numbers to October 2003 
 
6. The new Bill allows for SNH not to refer cases to the ACSSSI where an objection is considered to 

be “frivolous”.  Whilst in principle this is to be welcomed, the ACSSSI is not aware that it has been 
asked to consider any “frivolous” objections to date, and hence it is unlikely to have a substantive 
impact upon the workload of the Committee. 

 
Remaining uncertainties about the implications of the Bill for the workload of the Committee 

Aspects of the notification upon which ACSSSI can comment 
7. The ACSSSI currently provides advice in respect of the scientific case underpinning selection of a 

site.  It does not provide comments on the list of potentially damaging operations (PDOs) 
identified for a site, although many landowners and occupiers do raise scientific arguments in 
connection with these PDOs.  Based on the Explanatory Notes produced to accompany the Bill 
(paragraphs 40 and 103), it would appear that the intention is that the ACSSSI’s role will remain 
limited to consideration of the reasons for designation, and not the scientific justification of the 
accompanying list of operations requiring consent (orcs) or Site Management Statements.  In its 
advice to the Environment and Rural Development Committee, the ACSSSI suggests that there is 
logic in enabling it to comment on the scientific aspects of orcs and Site Management Statements.  
If this is permitted under the new legislation it is not clear whether this would increase the number 
of referrals to the ACSSSI.  SNH would be in a better position to comment on the number of 
objections it has received to SSSI notification based purely upon the PDO list. 

 
Inter-relationship with the Land Court 
8. Where a landowner or occupier makes an application to carry out an orc that is refused by SNH, 

the objection can be referred to the Land Court.  It is not yet clear whether the ACSSSI may have 
a role as potential witness for such referrals.  Such a situation may arise, for example, where 
there has been an objection to the scientific case for notification of a site, particularly if ACSSSI’s 
advice is different to the position taken by SNH at the time a site is confirmed.   

 
Conclusions 

9. In summary, it is difficult for the ACSSSI to be definitive about the financial implications of the new 
Bill.  Whilst there will be an increase in the number of organisations which can trigger a referral to 
the Committee, and the range of occasions on which the Committee’s advice might be sought, 
this is likely to be counter-balanced by a reduced programme of designation.  The main area of 
uncertainty relates to the degree to which the ACSSSI may be asked to act as a witness at 
hearings held by the Land Court. 

 
Sue Bell 
Secretary 
5 November 2003  
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SUBMISSION FROM THE KEEPER OF THE REGISTERS OF SCOTLAND 

 
Thank you for your letter of 29 October seeking views on the cost implications of the proposed 
transfer of registration of SSSIs to Registers of Scotland and the proposal to make regulations 
allowing for fees to be charged in certain circumstances. 
 
As Committee members may be aware, the Keeper of the Registers of Scotland is currently 
responsible for maintaining 15 public registers, principally in connection with land and property. His 
functions are performed by Registers of Scotland Executive Agency (RoS), which is an Agency of 
Scottish Executive Justice Department. RoS is financially self sufficient under arrangements 
analogous to a trading fund. 
 
To comply with his duties, the Keeper requires to recover the full economic cost of setting up and 
maintaining the register, although not necessarily through the medium of fees payable by the public. A 
tripartite steering group amongst Scottish Executive Environment and Rural Affairs Department, SNH 
and RoS has been established to work out the details of the new register and to plan implementation. 
One of the tasks for this group is to consider funding. As the intention is that cost recovery – but no 
more - will be achieved, the Bill will be financially neutral for the Keeper. 
 
Consideration of the costs of setting up and maintaining the new register is still at a very early stage. 
However, it is anticipated that the capital costs of establishing the register (i.e. setting up IT delivery, 
business specification, etc. and back conversion activity to convert required information from existing 
registers) will be provided to the Keeper from within government. At this stage it is not possible to put 
any figures to the costs.  However the tasks of setting up a new computerised register and entering 
the existing SSSIs are not thought to be particularly onerous. 
 
Running costs have also yet to be considered in detail. However, the main elements of running costs 
will essentially be in keeping the register open to the public (this will likely be achieved by making the 
register accessible over the internet) and registering new SSSIs as and when these are created. 
There are of course costs involved in running the current SSSI registration and information provision 
procedures but at this stage insufficient work has been carried out on the details of the new register to 
allow comparison. The Keeper’s main concern in reaching agreement over the funding of running 
costs will be to ensure that the SSSI register’s costs are covered.  Cross-subsidisation between this 
register and the other registers in the Keeper’s portfolio is not possible under the terms of the Land 
Registers (Scotland) Act 1868 and Fees Order made thereunder. 
 
Occasionally members of the public and their advisers may have a need for copies or authenticated 
extracts of entries from the register. This is addressed by Section 22(2)(b) and (c) which proceed on 
the expectation that this service would be charged to the party seeking the copy or extract on the 
same basis as applies to other registers under the Keeper’s control. The current main fees for copies 
are £0.50 per page of text, £2.00 per black and white A4 sized plan, and a handling charge of £6.00. 
VAT is payable on these amounts. The fees for extracts are the same subject to an additional charge 
of £4.00 for authentication. These fees, which are prescribed by the Fees in the Registers of Scotland 
Order 1995, are set so as to recover the actual cost of the activities of providing extracts and copies. 
Fees charged under subsection 2(b) and (c) would therefore only cover the cost of the particular 
service being given and not otherwise contribute to the operational costs of the register. 
 
I hope these comments are helpful. 
 
John Glover 
for Keeper of the Registers of Scotland 
5 November 2003 
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SUBMISSION FROM SCOTTISH NATURAL HERITAGE (SNH) 

Introduction 

Scottish Natural Heritage is a Non-Departmental Public Body established under the Natural Heritage 
(Scotland) Act 1991 to promote the care and improvement of the natural heritage, its responsible 
enjoyment and appreciation by the public, and its sustainable use. Much of SNH’s work is achieved in 
partnership with others: local councils, other statutory agencies, communities and the voluntary 
sector. 
 
The Nature Conservation (Scotland) Bill concerns a substantial part of SNH’s remit.  Of our total 
spend of circa £50 million  for 2002/03, 36 % is directly attributable to biodiversity and geological 
diversity, including our work relating to SSSIs, species protection and wildlife crime. A further 24% can 
be partly attributed to biodiversity, for example our work on National Parks and support for Ranger 
Services. These figures do not include the (administrative) support services without which these 
functions could not be delivered.  
 
SNH is highly supportive of the Bill which, as it stands, will deliver the legislative provisions required to 
achieve the Executive’s policy agenda for nature conservation as set out in the Nature of Scotland. As 
the Bill will largely be adapting existing systems it can be difficult to differentiate between what is 
strictly additional work and what is simply a re-direction of what we do already.  The cost estimates in 
this submission are based on the entirely new work we have identified as arising from the Bill.  While 
we believe that we can re-allocate the resources necessary to deliver what the Bill appears to require 
of SNH, without additional resources the cost will be borne through a reduction in other areas of our 
work.  
 
Biodiversity 

Delivering the conservation of biodiversity is part of SNH’s core business.  We do not envisage that 
the duty per se will result in significant additional costs for SNH.  The additional work which is likely to 
arise, such as an increased requirement to provide expert advice to other public bodies, particularly 
local authorities, can be absorbed within existing capacity.   
 
Delivery of the duty will be closely linked to the implementation of the Scottish Biodiversity Strategy 
and, as the action plans are currently being developed, the full implications of this are not possible to 
identify at present.  There may be additional demands upon SNH to work with other bodies, e.g. in 
supporting specific new initiatives through funding support, involvement in partnerships etc.  In the 
long term, however, as all public bodies take on board the duty to further the conservation of 
biodiversity, develop their own expertise in applying this in delivering their functions, and integrate 
biodiversity objectives into their work, demands upon SNH should decrease.   
 
For public bodies to deliver the duty there will need to be a better sharing of biodiversity information.  
SNH’s programme for the mobilisation and delivery of our own natural heritage data to make it more 
widely available via the internet will contribute to this.  SNH is by no means the sole holder of such 
information and we promote the wider sharing (and gathering) of biodiversity data through our support 
for the National Biodiversity Network and Local Records Centres.  We hope that the biodiversity duty 
will lead to a greater support for these networks from all public bodies. 
 
SSSI System 

The changes to the SSSI system proposed in the Bill will enable SNH to develop and operate a more 
flexible system with much greater tailoring to particular circumstances. In order to make the most of 
this opportunity to further develop constructive relationships with owners and occupiers we intend 
maintaining a higher level of contact with those who actually manage SSSI land.  While this will 
inevitably lead to an increase in costs we see it as a more efficient approach (both in terms of costs 
and PR) than having to deal with the casework, appeals etc. that could arise if we don’t.  
 
The proposed changes to notification procedures will make the system more open to a wider range of 
interested parties. This will involve greater effort on the part of SNH but we have been developing the 
proposed approach in recent years and by and large have adopted most of what is proposed into our 
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working practice.  This, together with the fact that we do not envisage a large number of new 
notifications in coming years, means there should not be significant additional costs associated with 
the provisions but, crucially, this relies on SNH not being required to re-notify existing SSSIs. 
 
SNH will need to develop procedures and guidance to administer the new provisions introduced by 
sections 5 – 22 of the Bill. We will also need to adapt our business systems to accommodate them, 
train staff in the new procedures and make owners and occupiers and other affected bodies aware of 
them. This work is being programmed into our forward work programmes for the remainder of FY 
2003/4 and FY 2004/5 on the basis of what is in the Bill as introduced.  
 
Hence for the period up to 31st March 2005 we envisage a small increase in our spend on 
administering the SSSI system amounting to £146,000 to cover the additional cost to SNH of 
developing new procedures for carrying out these provisions and adapting our business systems 
accordingly. The figure also includes the cost of formally informing all SSSI owner and occupiers of 
the implications of the new Act on existing arrangements.  It does not include estimates of the cost of 
training staff nor of the cost of new publications as these are already covered in the Financial 
Memorandum.  
 
Once the Bill is enacted we envisage the most onerous implication for SNH arising out of the provision 
to review Operations Requiring Consent. We see this as fundamental to delivery of the new system 
for nature conservation for which the Bill delivers the necessary legislative framework.  We plan to 
review the lists of Operations Requiring Consent for all 1451 SSSIs in consultation with an estimated 
10 000 owners and occupiers during the six year period between 1st April 2005 and 31st March 2011.  
We estimate that this will cost in the order of £300,000 pa for each of the 6 years. In the long term this 
initial investment should create a system which is more acceptable to owners and occupiers and less 
costly to administer.  
 
The extension of Nature Conservation Orders to cover the activities of third parties,  and the creation 
of the power to make Land Management Orders, will strengthen the powers of last resort which 
underpin the SSSI system. As SNH will always try to secure site safeguard through the voluntary 
approach we envisage these powers being used only in exceptional circumstances. For example, only 
24 Nature Conservation Orders have been made since 1981.  The cost of making these varied greatly 
depending on the individual circumstances of each order. Costs will have been lowest where there 
were no objections and so there was no need for a hearing or a public local inquiry. Where there were 
objections, the costs will have been higher, ranging from the situation where only a hearing was held 
(3 cases), to the most expensive where a full-blown public inquiry was held (7 cases) and where 
NCC/SNH would have required legal representation, in some cases by Queen’s Counsel.  It is not 
possible to estimate with accuracy how many cases are likely to arise under the new provisions nor 
the cost of them, but assuming an average of one per year the cost to SNH would not constitute 
significant new expenditure.  
 
Species protection and wildlife crime measures 

SNH’s work in relation to wildlife crime is largely progressed through the Partnership Against Wildlife 
Crime (PAW), which we support through grant aid and staff time.   Except for the cost of revising and 
reprinting Wildlife Law and You, which is already covered in the Financial Memorandum, we do not 
envisage any additional costs arising directly from the new provisions in the Bill.   While the inclusion 
of recklessness and the closing of loopholes could lead to a greater number of prosecutions, we 
envisage that these would be taken forward by the police.   SNH may need to support the Police 
through provision of advice and expert witnesses as required, but this is unlikely to create significant 
new costs. 
 
Scottish Natural Heritage 
5 November 2003  



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) – 
ANNEX A 

 

 46 

SUBMISSION FROM COSLA 

Introduction 

The Convention of Scottish Local Authorities welcomes the opportunity to comment on the financial 
impact of the Nature Conservation (Scotland) Bill on local authorities. In responding to the Finance 
Committee’s request for comments COSLA has attempted, in the short time provided, to expand on 
the points that have been made in previous submissions, both to the Scottish Executive on the Draft 
Bill and, recently to the Environment and Rural Development Committee on the published Bill. Copies 
of these submissions have been attached for the benefit of the Finance Committee. 
 
Nature Conservation (Scotland) Bill: Financial Impact on Scottish Local Authorities 

The financial memorandum published with the Nature Conservation (Scotland) Bill states that for local 
authorities and public bodies, the introduction of a general biodiversity duty in Part 1 of the Bill will be 
cost-neutral, except for start-up costs estimated to total around £9,500 for each public body. This 
figure is based on the writing, approval and publishing of a policy statement detailing the 
organisation’s steps in complying with the duty. The memorandum does not specify in detail the 
resource implications for local authorities for Parts 2 and 3 of the Bill, the reform of regulations 
governing SSSIs and wildlife protection respectively. 
 
COSLA believes that it will in be Part 1 of the Bill, the introduction of a general biodiversity duty that 
will have the greatest implications for local authorities. For the purpose of this submission COSLA will 
concentrate on this part of the Bill. As COSLA indicated in the evidence to the Environment and Rural 
Development Committee, the impact of this duty on local authority resources cannot be fully known or 
quantified until the detail of the Scottish Biodiversity Strategy is revealed. The Scottish Biodiversity 
Strategy underpins the entire Bill and its absence at this crucial consultation stage does create a 
difficulty for COSLA in assessing the Bill’s full financial impact. Despite the absence of the Scottish 
Biodiversity Strategy COSLA can provide the Committee with a general indication on the likely short 
and long-term financial implications of implementing the duty. In doing so COSLA arrives at a position 
that does not fully agree with the Bill’s financial memorandum.  
 
Local authorities have been working for some time to develop and implement Local Biodiversity Action 
Plans (LBAP). Currently the LBAPs are supported by funding from a variety of sources including local 
authorities, landfill tax credit, Scottish Natural Heritage and other partner bodies. LBAP officer posts 
are funded in a similar way and are predominately fixed term appointments. It is COSLA’s belief that 
while such officers are vital to the LBAP process they are not in a position to influence council policy 
to the degree that is required by the biodiversity duty. In order to achieve the stated aims of the duty 
the road map for its implementation must be clear and realistic to local authority leaders. COSLA 
believes that the best way to accomplish this is to provide a network of support for local authorities 
and other relevant public bodies that can exchange information and provide practical guidance to 
developing policy to reflect the recommendations made in the Scottish Biodiversity Strategy.  
 
It is COSLA’s view that this support structure is necessary to provide the level of advice that senior 
local authority decision makers will require. Investment in such a structure will be a cost effective way 
of supporting the Biodiversity Strategy. COSLA would wish to work with The Scottish Executive, SNH, 
SEPA and the other partners who will support the implementation of the Scottish Biodiversity 
Strategy, to develop an appropriate cost effective support structure. The costs of this can only be 
quantified once we have sat down with the Scottish Executive and other interested bodies, to work 
through the all the practical issues. In addition this joint working exercise may result in lower cost for 
all organisations in the long term. 
 
COSLA believes that work to implement the general biodiversity duty naturally builds on the 
continuing work of LBAP officers. Although the general biodiversity duty will require councils to take 
an active and corporate role in ‘furthering biodiversity’, we believe the work already completed with 
the LBAP process will lessen the resource implications. To give the Committee an indication of what 
we think the costs might be, we believe that the responsibilities placed on local authorities by the Bill 
will require councils to be fully funded to employ permanent biodiversity officers. Such officers can 
coordinate and share information effectively with other agencies, while also managing local projects 
that stem from the local authority’s implementation plan. Permanent officers will be the lynch pin in 



Environment and Rural Development Committee, 7th Report, 2003 (Session 2) – 
ANNEX A 

 

 47 

councils implementation process, influencing policy through coordination with senior management in a 
way that is not readily achievable at present with LBAP officers, despite their best efforts. At this stage 
we are unable to fully quantify the amount of money required to fund these proposed local authority 
positions; however, COSLA is happy to work with the Scottish Executive on this matter. 
  
It is COSLA’s view that the financial memorandum underestimates the resource implication for local 
authorities on implementing the duty. To fully realise the aim of the duty local authorities will have to 
find funding and allocate staff time to a greater extent than estimated in the memorandum. COSLA 
does agree that over the longer term costs will balance out as biodiversity is integrated with council 
policy. This neutralisation of costs only applies to biodiversity project funding and will not include the 
extra funds required to provide council’s input to the proposed support network, nor the employment 
of permanent local authority biodiversity officers.  
 
It is not currently possible due to the absence of the Scottish Biodiversity Strategy to quantify exactly 
the extra funds that will be required. The financial implications of contributing to a support network, 
and the number of staff required to oversee the changes required will only be known once local 
authorities have had time to analyse the impact of the Strategy. However, as stated above, we are 
keen to work in partnership with the Scottish Executive and other to quantify most costs effectively at 
an early date. 
 
Finally, no start-up costs for local authorities are presented in the memorandum for Parts 2 and 3; 
however, the Committee will be aware that local authorities are important land managers who will 
have to familiarise staff with the new regulations. This will require training courses that have yet to be 
costed.  
 
James Fowlie,  Robert Nicol 
Policy Manager  Policy Officer 
6 November 2003 
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 Subordinate Legislation Committee 
 

Nature Conservation (Scotland) Bill 
 

Delegated Powers Scrutiny 
 

Stage 1 Report 
 

Committee remit 
1. Under the terms of its remit, the Committee considers and reports on proposed 

powers to make subordinate legislation in particular Bills or other proposed 
legislation and on whether any proposed delegated powers in particular Bills or 
other legislation should be expressed as a power to make subordinate 
legislation. 

 
2. The term “subordinate legislation” carries the same definition in the Standing 

Orders as in the Interpretation Act 1978.  Section 21(1) of that Act defines 
subordinate legislation as meaning “Orders in Council, orders, rules, 
regulations, schemes, warrants, bye-laws and other instruments made or to be 
made under any Act”.  “Act” for this purpose includes an Act of the Scottish 
Parliament.  The Committee therefore considers not only powers to make 
statutory instruments as such contained in a Bill but also all other proposed 
provisions conferring delegated powers of a legislative nature. 

 
Background 
3. The Bill implements the policy proposals originally set out in the Scottish 

Executive’s consultation paper The Nature of Scotland published in March 2001 
and subsequently expressed in draft Bill and policy statement published for 
consultation on 11 March 2003.  

 
4. The Bill introduces a new system for nature conservation in Scotland, building 

on and improving existing legislation in the area, in particular the Wildlife and 
Countryside Act 1981. 

 
The Bill is in three substantive parts— 
 

� Part 1 which deals with the conservation of biodiversity; 
 

� Part 2 which improves and updates the arrangements for the notification and 
protection of sites of special scientific interest (SSSIs). 

 
� Part 3 which seeks to improve the protection of wildlife by strengthening 

species protection measures. 
 
5. Fuller explanation of the content of the Bill and the underlying policy are set out 

as usual in the Bills’ accompanying documents and summarised in the 
Memorandum on proposed subordinate powers submitted by the Executive to 
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the Committee for its assistance in its deliberations on the subordinate powers 
in the Bill.  The Memorandum is reproduced at Appendix 1. 

 
Delegated Powers 
 
General 
6. As the Executive’s Memorandum explains, the Bill confers powers on the 

Scottish Ministers to make orders and regulations in relation to a range of 
matters dealt with in the Bill.  Whilst a number of the powers contained in the 
Bill are new, others emulate or update powers which already exist within the 
Wildlife and Countryside Act 1981 (“the 1981 Act”).  The Executive considers 
that the powers conferred by the Bill are, for the most part, either of a technical 
and procedural nature or relate to matters which because of their nature require 
a flexible procedure and thus it is felt appropriate that they be dealt with by 
subordinate legislation. 

 
7. As regards the procedure to which a statutory instrument made in exercise of 

any of the powers is to be subject, the Executive has adopted, as 
recommended by the Committee, the approach that, in general, affirmative 
procedure is used where the order or regulation making powers are to be used 
to amend primary legislation textually.  The Executive considers that all other 
enabling powers are not unusual or significant enough to justify affirmative 
procedure and has therefore opted to apply negative procedure when those 
powers are exercised.  Where a provision amends, or is closely based upon, a 
provision in the 1981 Act, the approach has been to follow the model provided 
by the existing statute. 

 
8. The Committee noted that in addition to the delegated powers referred to in the 

Executive’s Memorandum, the Bill contains a large number of other delegated 
powers, some of which are of considerable importance.  In some cases, such 
as the power conferred on the Scottish Ministers by section 21(5) to give 
directions as to its procedure to the Advisory Committee established under that 
section, the power is in the Committee’s view administrative rather than 
legislative and not a matter of concern to the Committee.   

 
9. In other cases the distinction seems less obvious and the Committee also 

considered several such provisions and reports below.  The Executive states 
that its approach has been to follow the model provided by the existing 
legislation but the Committee did not consider that this affects its ability to take 
its own view on any matter.  This seems particularly the case where the existing 
legislation is relatively old.   As has been observed on previous occasions, it 
was only relatively recently that delegated powers in Bills were given detailed, 
expert scrutiny and it seems to the Committee that it may well be that a power 
that passed without comment in the past may no longer prove acceptable. 

 
10. Having considered the following delegated powers in the Bill with the 

assistance of the Executive’s Memorandum, the Committee approves them 
without further comment: Sections 20(1), 22(4), 57(2), schedule 6 paragraphs 
10, 12 and 17. 
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Part 1 Biodiversity 
 
Section 2 Scottish biodiversity strategy 
 
Background 
11. This section confers on the Scottish Ministers the power to designate as the 

Scottish Diversity Strategy one or more strategies for the conservation of 
biodiversity.  A strategy need not be prepared by them. 

 
12. In terms of section 1 every public body and office holder in exercising its 

functions has a duty to further the conservation of biodiversity and must have 
regard to any strategy designated by the Ministers under section 2. 

 
13. The Scottish Ministers must publish the strategy and subsection (4) obliges 

Ministers to report at regular intervals to the Parliament regarding the 
implementation of the strategy.  The designation of a strategy will not however 
take the form of a statutory instrument nor is there any other provision for the 
involvement of the Parliament. 

 
Report 
14. The Executive’s Memorandum does not offer any comment on this provision as 

it does not confer a power to make delegated legislation as such.  It seemed to 
the Committee that the extent to which the power is truly administrative as 
opposed to legislative is not entirely clear cut.     

 
15. Certainly, as the Bill’s Explanatory Notes observe, any strategy will be in its 

nature flexible so it does seem right in principle to deal with the designation by 
way of delegated powers.   

 
16. Given the need for flexibility with such a strategy, the Committee accepted that 

delegation of the power is appropriate and the Committee also recognised that 
the nature of the strategy may not lend itself easily to statutory instrument form.  
The Committee also noted the requirement to publish the strategy and the 
statutory duty the Bill places on Ministers to report regularly to the Parliament. 

 
Question 
17. Accordingly, it seemed to the Committee that the remaining issue may be 

whether or not there should be provision for any Parliamentary input.  The 
Committee suggested several possibilities to the Executive. 

 
18. Firstly, the strategy might be incorporated into an SSI perhaps by way of an 

annexe, subject to whatever procedure might be thought appropriate.  
Secondly, the Ministers could make an SSI designating the strategy with 
reference to a published document but without reproducing the strategy itself as 
was done, for example, in relation to the Code of Good Agricultural Practice, 
parts of which were approved by SSI.  Thirdly, the strategy itself could be laid 
before the Parliament and possibly subject to procedure.  The Committee had 
in mind for example the procedure that applies to such documents as Special 
Grant Reports which are not statutory instruments but which are subject to the 
same form of affirmative procedure as applies to an affirmative SSI. 
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19. The Committee invited the Executive to comment on these possibilities as they 
might apply to the biodiversity strategy.  

 
20. Also, the Committee noted that the Ministers are under no statutory duty to 

consult before designating a strategy.  However, it seemed to the Committee 
that there are good arguments for inserting a statutory obligation to consult in 
this provision.  The Committee invited the Executive to comment. 

 
Answer 
21. The Executive replied that Ministers appreciate the Committee’s desire to see 

input from the Parliament into the biodiversity strategy process.   Given that the 
Strategy is administrative rather than legislative in character, and since it 
essentially provides a framework for action which will guide public bodies in the 
exercise of their biodiversity duty, Ministers do not, however, take the view that 
the Strategy should be subject to formal parliamentary procedure. 

 
22. Nonetheless, Ministers would be happy, without compromising the 

administrative character of the Strategy, to undertake to write to the Conveners 
of both the Subordinate Legislation Committee and the Environment and Rural 
Development Committee, on publication of the Strategy, enclosing copies of the 
finalised document.  Clearly, Ministers and their officials would then stand ready 
to assist either Committee in considering, or further inquiring into, the detail of 
the Strategy, should members wish to do so. 

 
23. Regarding the Committee’s question on the lack of a statutory duty to consult 

before designating a strategy, the Executive explains that the Strategy and its 
associated implementation plans are already the subject of extremely wide-
ranging and continuing engagement by stakeholders.  A further statutory 
consultation exercise would inevitably lead to delay in publication of the 
Strategy, which is currently planned for May 2004.  The Executive is not aware 
of any requests for further consultation from the stakeholders involved in 
developing the Strategy.  The Executive’s reply is reproduced at Appendix 2. 

 
Report 
24. The Executive has stated that in its view the strategy is administrative rather 

than legislative.  In light of the Executive’s further explanation and the 
undertaking to write to the Conveners of this Committee and the lead 
committee as above the Committee approves the delegation of power as 
it stands.  The Committee also draws the Executive’s response to the 
attention of the lead committee for its information.   

 
25. In this instance, the Committee also accepts the Executive’s position on 

consultation. 
 
Part 2 Conservation and Enhancement of Natural Heritage 
 
General 
26. This part of the Bill contains provisions that relate to sites of special scientific 

interest.  As with the existing legislation, decisions on when a site is of special 
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scientific interest and all related matters such as notification to owners and 
consent to operations on such sites  are delegated to SNH.  

 
Section 15(2) Power to identify a relevant regulatory authority  
 
Background 
27. Section 15 applies where the permission of a relevant regulatory authority is 

needed before operations which are likely to damage any aspect of natural 
heritage by reason of which an SSSI notification has effect may be carried out.  
Section 15 obliges such bodies to consult with SNH before granting permission 
and imposes certain other duties in that connection. 

 
28. Section 15(2) enables the Scottish Ministers to designate by order any person 

as a relevant regulatory authority for the purposes of the Bill.  The power is to 
be exercised by way of statutory instrument subject to annulment. 

 
Report 
29. The Executive gives as its reasons for dealing with this matter by subordinate 

legislation the need for flexibility to ensure that appropriate regulatory 
authorities exercising functions in Scotland are bound by the relevant 
provisions of this Bill and that the list of such authorities can be kept updated 
from time to time as required. 

 
30. The Committee noted that this subsection enables Ministers to designate by 

order any person as a relevant regulatory authority for the purposes of the Bill.   
The power is discretionary, that is, the Ministers need not make an order unless 
they see fit.  On one interpretation, therefore, it seemed possible to the 
Committee that the whole purpose of the section could be frustrated. 

 
31. The Committee suggested as an alternative that more detail could be included 

on the face of the Bill.  For example, it might be possible to list authorities in the 
Bill coupled with a power to amend as appropriate.  The Committee asked the 
Executive to comment. 

 
Answer 
32. The Executive confirms that, in theory, Ministers could act to frustrate their own 

policy by omitting to designate relevant regulatory authorities for the purposes 
of the Bill.  In practice, the Executive does not think that this represents a 
significant risk and assures the Committee that, notwithstanding the absence of 
a specific obligation, there is a firm policy commitment to ensure that the 
necessary order is put in place to coincide with the coming into force of the 
Bill’s provisions. 

 
Report 
33. The Committee had no objection in principle to the use of delegated powers in 

this instance, simply to the limited detail of the provisions and the width of the 
discretionary power.  The Committee welcomes the Executive’s assurances 
relating to the timing of the first proposed order.   
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34. In view of the Executive’s response, therefore, the Committee accepts the 
delegation of power and the annulment procedure proposed.    

 
Section 23  Nature conservation orders 
 
Background 
35. The section permits the Scottish Ministers in certain circumstances to make 

“nature conservation orders” which prohibit the carrying out of operations on 
land referred to in the order.  Failure to comply with such an order carries a 
substantial criminal penalty.  The orders are not statutory instruments but are 
subject to the procedures set out in schedule 2 which allow for representation 
to be made by interested parties and for the holding of an Inquiry if necessary. 

 
Report 
36. The Executive did not comment on this power in its Memorandum since it is 

not, as drafted, a power to make a statutory instrument.   The exercise of power 
does appear to have legislative as opposed to administrative effect and the 
Committee therefore considered whether the form and degree of control of the 
exercise of the power is apt for the purpose. 

 
37. It does appear that an order under the power will be likely to be directed to a 

specific and limited local geographical area and at a particular individual or 
individuals rather than the public at large.  The Committee noted that there is 
also provision for representation to be made in respect of any order.  SNH must 
include in its annual report laid before the Parliament details of all nature 
conservation orders and amendments that came into effect during the year. 

 
38. In these circumstances, the Committee accepted that there does not seem to 

be any particular need for any additional parliamentary control of such orders 
nor for an order to take the form of an SSI.  

 
Section 29  Land management orders 
 
Background 
39. This power allows the Scottish Ministers on application by SNH to make a land 

management order which is as the name suggests an order specifying 
measures that have to be taken or not taken in relation to any land for 
conservation and similar purposes.  The contents of such orders are set out in 
section 31 and procedures in relation to the making etc. of the orders are set 
out partly in section29 and partly in schedule 3.  Section 34 makes provision for 
appeals in connection with land management orders.  Such orders are not 
however made as statutory instruments. 

 
Report 
40. The Executive did not offer any comment on this power which raises similar 

issues as the power to make nature conservation orders above.  However, it 
seemed to the Committee that similar considerations apply and again there is 
nothing in these provisions of concern the Committee. 
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Section 42  Guidance 
 
Background 
41. This section makes provision for Guidance to be issued or approved by the 

Scottish Ministers for the assistance of SNH in exercising its functions under 
Part 2 of the Bill and for the assistance of persons likely to be affected by the 
exercise of its functions by SNH.  

 
42. Although before issuing or approving such guidance the Ministers must consult 

with interested parties and there is a requirement to publish the guidance if 
issued by the Scottish Ministers there is no requirement for any publication of 
guidance approved but not issued by the Scottish Ministers. 

 
43. While the Committee agreed that guidance is not subordinate legislation as 

such, it considered that the possible options it outlined in relation to section 2 
might be relevant, particularly where guidance is approved but not published by 
the Scottish Ministers.  The Executive was invited to comment. 

 
Answer 
44. The Executive gave similar arguments as for the Scottish Biodiversity Strategy.  

Ministers again said that they would be happy to provide interested Committees 
with copies of all guidance and to make themselves and their officials available 
to assist with any consideration which Committee members might wish to give 
such guidance. 

 
Report 
45. In this instance the Committee accepts the Executive’s position but agreed to 

give further attention to the whole subject of Parliamentary control of quasi-
legislative documents such as guidance and codes of practice which seems to 
raise important issues of policy that need to be considered in a wider context 
than this particular Bill. 

 
Section 49(4) Power to amend list of “interested parties”   
 
Background 
46. Section 49(4) enables the Scottish Ministers by order to add to, remove or 

amend entries in section 49(2) which specifies “interested parties”.  Section 
52(4) provides that the order will be made under the negative resolution 
procedure of the Scottish Parliament.  A subordinate legislation making power 
is appropriate for this purpose so that Scottish Ministers have the flexibility to 
amend the list from time to time. 

 
47. An order under this section will be subject to annulment even although it will 

amend primary legislation. 
 
Report 
48. This is an important provision as it allows for the amendment by subordinate 

legislation of a definition in the Bill.  The amendment of a definition can have 
profound effects on the interpretation of a piece of legislation.  In this case, the 
list of persons and bodies defines those who are to receive notices and 
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notifications under the Bill for example of a proposal to notify an SSSI.  The 
section is obviously of importance for the rights of those affected and clearly 
careful thought must be given to any proposals for amendment. 

 
49. As well as individuals the list includes various public bodies.  It is obvious that 

these bodies may change from time to time and the Committee like its 
predecessor normally accepts that a power to amend the list to reflect such 
changes by subordinate legislation is not unreasonable.  The power is however 
very wide.  It is not for instance clear why a power to add to the list is 
considered necessary given the terms of paragraph (k) of subsection (2) of this 
section.  However, as exercise of the power would remove an area of discretion 
from Ministers and would be of benefit to the individual this is perhaps not as 
important as the power to remove persons from the list. 

 
50. The Executive has not given any reason for its choice of procedure in this 

respect.  Whilst the Committee normally expects that where a power is 
conferred to amend primary legislation the power will be subject to affirmative 
procedure in this instance the subject matter does not seem to merit the stricter 
scrutiny provided by that procedure.  The Committee therefore approves the 
power and the procedure as drafted. 

 
Part 4 General 
 
Section 54  Power to make ancillary and transitional provisions 
 
Background 
51. Section 54 allows the Scottish Ministers to make by order such incidental, 

supplemental, consequential, transitional, transitory or saving provision as they 
consider necessary or expedient for the purposes of or in consequence of the 
Bill.  Such orders may be made by affirmative or negative procedure.  Section 
52(5) provides that an order made under section 54 shall be subject to 
affirmative procedure where it contains provisions which add to, replace or omit 
any part of the text of an Act.  Section 52(4) provides that in all other cases the 
order shall be made by negative resolution. 

 
Report 
52. The Committee is pleased to see that the exercise of this power will be subject 

to negative procedure except where it amends primary legislation, when it will 
be subject to affirmative procedure as recommended by the Committee.  The 
Committee therefore approves the power and procedure chosen. 

 
Schedule 6 
Paragraph 17      Amendment of Schedules to the Wildlife and Countryside Act 1981 
   
Question 
53. The Committee observed that this was a power to amend primary legislation 

which it normally expects to be subject to affirmative procedure.  The Executive 
was therefore asked whether it considered that annulment procedure will 
provide sufficient scrutiny. 
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Answer 
54. The power to amend Schedules to the Wildlife and Countryside Act 1981 

enables Ministers to alter or update the lists of birds, animals and plants which 
are, for example, to be accorded special protection or which may be legally 
hunted or kept in captivity.   

 
55. The ability to make such alterations on a flexible basis is important in ensuring 

that the effects of the legislation can be fine-tuned in a responsive and timely 
manner.  Given the intent and subject matter of the provisions in question, 
Ministers consider that annulment procedure will continue to provide sufficient 
scrutiny for orders made under section 22.   

 
56. The changes brought forward in the Bill preserve the existing annulment 

arrangements.  In this instance, annulment procedure has worked well and 
without giving cause for concern since 1981.  The Executive is not aware of any 
calls from consultees for changes to the negative resolution arrangements. 

 
Report 
57. As the Committee has remarked on previous occasions, the fact that existing 

legislation especially legislation prior to 1993, the date when delegated powers 
in UK Bills became subject to specialist scrutiny, provides only for negative 
procedure does not mean that such a procedure is acceptable in modern 
legislation. 

 
58. The Committee noted that a mechanism is available to the Executive that 

involves notification to local authorities of proposed orders under the power. 
The mechanism also allows for, subsequently, objections to be lodged and a 
public inquiry to be held, should ministers so decide. However, that appeared to 
the Committee a lengthy and expensive procedure.  Whereas the use of 
affirmative procedure, would allow the issues to be dealt with simply without the 
expense of a public inquiry. 

 
59. The Committee therefore approves the delegation of power but 

recommends that it be subject to affirmative rather than negative 
procedure for the reasons given.  The Committee draws this 
recommendation to the attention of the lead committee.  

 
60. There are no further delegated powers in the Bill of concern to the Committee. 
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Appendix 1 

 
Memorandum to the Subordinate Legislation Committee by the Scottish Executive 

 
NATURE CONSERVATION (SCOTLAND) BILL 

 
Provisions Conferring Power to Make Subordinate Legislation 

 
Purpose 

This Memorandum has been prepared by the Scottish Executive to assist consideration by the 
Subordinate Legislation Committee, in accordance with Rule 9.6.2 of the Parliament’s Standing 
Orders, of provisions in the Nature Conservation (Scotland) Bill conferring powers to make 
subordinate legislation.  It describes the purpose of each such provision, explains why the matter is to 
be left to subordinate legislation and the reasons for seeking the proposed powers.  This 
memorandum should be read in conjunction with the Explanatory Notes and Policy memorandum for 
the Bill (documents SP Bill 9-EN and SP Bill 9-PM). 
 
Policy Context 

The Bill implements the policy proposals originally set out in the Scottish Executive consultation paper 
The Nature of Scotland published in March 2001 and subsequently expressed in draft Bill and policy 
statement published for consultation on 11 March 2003.  
 
This Bill fulfils both a Programme for Government undertaking from the 1999-2003 session and a 
commitment in the new Partnership Agreement drawn up following the May 2003 elections.  The 
original undertaking was to “improve the system of nature conservation” and “to work with local 
communities to achieve effective protection” for Scotland’s natural heritage.  That commitment has 
been reiterated in A Partnership Agreement for a Better Scotland.   The Agreement promises that “we 
will take strong action to reduce environmental crime through … legislation on nature conservation”. 
 
The new system for nature conservation in Scotland presented in the Bill is intended to acknowledge 
the needs of both people and nature.  It is intended to be a system which achieves the right balance 
between sometimes-competing interests which must ultimately be reconciled in pursuit of the wider 
public good. 
 
Content of the Bill 

The Bill will deliver important legislative enhancements in three key areas. It contains provisions which 
are designed to secure: - 
 

the conservation of biodiversity (Part 1); 
a more transparent and effective system of protection for SSSIs (Part 2); and 
 
improved measures to secure species protection and tackle wildlife crime (Part 3). 
 

Delegated Powers 

The Bill confers powers on the Scottish Ministers to make orders and regulations in relation to a range 
of matters dealt with in the Bill.  Whilst a number of the powers contained within the Bill are new, 
others emulate or update powers which already exist within the Wildlife and Countryside Act 1981 
(“the 1981 Act”).  The powers conferred by the Bill are, for the most part, either of a technical and 
procedural nature or relate to matters which because of their nature require a flexible procedure and 
thus it is felt appropriate that they be dealt with by subordinate legislation. 
 
In deciding whether to adopt negative or affirmative resolution procedure, careful consideration has 
been given to the degree of Parliamentary scrutiny that is felt to be required for the regulations or 
orders, balancing the need for the appropriate level of scrutiny with the need to avoid using up 
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Parliamentary time unnecessarily.  As a general principle, affirmative procedure is used where the 
order or regulation making powers are to be used to textually amend primary legislation.  The 
Executive considers that all other enabling powers are not unusual or significant enough to justify 
affirmative procedure and has therefore opted to apply negative procedure when those powers are 
exercised.  Where a provision amends, or is closely based upon, a provision in the 1981 Act, the 
approach has been to follow the model provided by the existing statute. 
 
Part 2  Conservation and Enhancement of Natural Heritage 
 
Section 15(2)  Power to identify a relevant regulatory authority  

Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution  
 
Section 15 applies where the permission of a relevant regulatory authority is needed before 
operations which are likely to damage any aspect of natural heritage by reason of which an SSSI 
notification has effect may be carried out.  Section 15(2) enables the Scottish Ministers to designate 
by order any person as a relevant regulatory authority for the purposes of the Bill.   
 
By virtue of section 52(1) of the Bill (which also regulates sections 22(4), 49(4) and 54 noted below), 
this power to make an order is exercisable by statutory instrument which is subject to negative 
procedure as provided for by section 52(4).  By enabling the Scottish Ministers to deal with this matter 
by subordinate legislation this provides them with the flexibility to ensure that appropriate regulatory 
authorities exercising functions in Scotland are bound by the relevant provisions of this Bill and that 
the list of such authorities can be kept updated from time to time as required. 
 
Section 20(1)   Power to make byelaws 

Power conferred on: Scottish Natural Heritage 
Power exercisable by: Byelaws made in accordance with sections 20(2), 20(3), 106 and 107 

of the National Parks and Access to the Countryside Act 1949 (c.97) 
Parliamentary procedure: None 
 
Section 20(1) allows SNH to make byelaws to protect SSSIs which will enable SNH to deal with 
actions that may damage an SSSI such as fly-tipping and the setting of fires.   Section 20(2) applies 
sections 20(2), 20(3), 106 and 107 of the National Parks and Access to the Countryside Act 1949 
(c.97) (“the 1949 Act”) to byelaws made under section 20(1) of the Bill.     
 
Section 20(2) of the 1949 Act, as it applies to section 20(1) of the Bill, sets out various prohibitions 
and restrictions which byelaws may contain and provides for the issuing of permits for entry onto an 
SSSI or the doing anything thereon which would otherwise be unlawful under byelaws or generally.  
Section 20(3) provides for compensation to be payable where a byelaw prevents or hinders the 
exercise of particular rights.  Section 106 of the 1949 Act, as it applies to section 20(1) of the Bill,  sets 
out supplementary provisions in relation to byelaws and, in particular, section 106(4) applies sections 
201 to 204 of the Local Government (Scotland) Act 1973 (c.65) to byelaws made in respect of SSSIs.  
Those sections of the Local Government (Scotland) Act 1973, as they apply to section 20(1) of the 
Bill, provide: 
 

that the Scottish Ministers shall be the confirming authority in relation to byelaws made for 
SSSIs (section 201); 
the procedure for making byelaws and provide for an objection procedure (section 202); 
for a review of byelaws (section 202A); 
for a register of byelaws (section 202B); 
for the revocation of byelaws (section 202C); 
for offences against byelaws (section 203); and 
what constitutes evidence of a byelaw (section 204). 
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The byelaw making power provides the flexibility to enable prohibitions to be applied to an SSSI within 
a reasonable time.  The requirement for confirmation of the byelaws by Scottish Ministers provides a 
mechanism to ensure that the power is exercised appropriately and consistently. 
 
Section 22(4)  Power to prescribe the content of the SSSI register 

Power conferred on: The Scottish Ministers 
Power exercisable by: Regulations made by statutory instrument 
Parliamentary procedure: Negative resolution 
 
Section 22(4) allows the Scottish Ministers to make a variety of provisions relating to the content of 
the SSSI register by regulations.  Ministers may provide: for the form and manner in which the register 
is to be kept (including electronically) (section 22(4)(a)), any further information which the register 
must contain (section 22(4)(b)), as to amendment of the register (section 22(4)(c)).   
 
Additionally, the Scottish Ministers may make regulations requiring SNH to send the Keeper copies of 
the notifications and notices specified in section 22(1)(a) and (b) and any other specified documents 
and information for registration in the SSSI register.  Section 52(4) of the Bill provides that the 
regulations will be made under the negative resolution procedure of the Scottish Parliament.  It is 
considered that provision of content of the SSSI register is suited to a subordinate legislation 
procedure as it allows Ministers the flexibility to make provision for the register from time to time as 
appropriate.  
 
Section 49(4) Power to amend list of “interested parties”   

Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution  
 
Section 49(4) enables the Scottish Ministers by order to add to, remove or amend entries in section 
49(2) which specifies “interested parties”.  Section 52(4) provides that the order will be made under 
the negative resolution procedure of the Scottish Parliament.  A subordinate legislation making power 
is appropriate for this purpose so that Scottish Ministers have the flexibility to amend the list from time 
to time. 
 
Section 54  Power to make ancillary and transitional provisions 

Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative and affirmative resolution  
 
16. Section 54 allows the Scottish Ministers to make by order such incidental, supplemental, 
consequential, transitional, transitory or saving provision as they consider necessary or expedient for 
the purposes of or in consequence of the Bill.  Such orders may be made by affirmative or negative 
procedure.  Section 52(5) provides that an order made under section 54 shall be subject to affirmative 
procedure where it contains provisions which add to, replace or omit any part of the text of an Act.  
Section 52(4) provides that in all other cases the order shall be made by negative resolution. 
 
Section 57(2)  Short Title and Commencement:  

Power conferred on: The Scottish Ministers 
Power exercisable by: Commencement Order 
Parliamentary procedure: No parliamentary procedure 
 
17. Section 57(2) provides that sections 52, 54 and 57 come into force immediately with all other 
provisions coming into force on a date appointed by Commencement Order made by Scottish 
Ministers. 
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Schedule 6, paragraph 10 amending Part I of the Wildlife & Countryside Act 1981 

 
Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution  
 
18. Paragraph 10(7) amends section 11 of Part 1 of the 1981 Act and sets out a new section 
11(4A) containing a power which enables the Scottish Ministers to make orders specifying technical 
details relating to the definition and use of articles referred to in sections 11(1) to (3D) such as snares.  
Paragraph 18 of Schedule 6 amends section 26 (procedure for orders) of the 1981 Act so as to 
provide that orders made under the new section 11(4A) are to be subject to negative procedure.  
Section 26(1) of the 1981 Act provides that the order making power is exercisable by means of 
statutory instrument. Section 26(4)(a) applies to such orders and provides that before making an order 
under Part I of the 1981 Act (except for one under section 2(6)) any affected local authority and 
(except for orders made under section 3) any other person affected by the order has the opportunity 
to submit objections or representations with respect to the subject matter of the order, by any means 
as they may consider appropriate.  Section 26(4)(b) requires the Scottish Ministers to consult one of 
the advisory bodies which they consider best able to advise them as to whether the order should be 
made.  By virtue of section 26(4)(c) Scottish Ministers may if they think fit, cause a public inquiry to be 
held.  Scottish Ministers are required to publish notice of the order in the Edinburgh Gazette as 
provided for in section 26(5)(b).   
 
Schedule 6, paragraph 12 amending Part I of the Wildlife & Countryside Act 1981 

Power conferred on: The Scottish Ministers 
Power exercisable by: Orders made by statutory instrument 
Parliamentary procedure: Negative resolution 
 
Paragraph 12 of Schedule 6 inserts a new section 15A into Part I of the 1981 Act.  Section 15A 
creates an offence for any person who is in possession of any pesticide containing one or more 
prescribed active ingredient.  The new section 15A(3) enables the Scottish Ministers to make orders 
which list the relevant active ingredients of pesticides for the purposes of the offence.  This power is 
exercisable by statutory instrument by virtue of section 26(1) of the 1981 Act and is subject to 
negative procedure by virtue of section 26(2) of that Act.  Section 26(4) and (5) applies to this order 
making power as it applies to the order making power in the new section 11(4A) described above. 
 
Schedule 6, paragraph 17 amending Part I of the Wildlife & Countryside Act 1981 

Power conferred on: The Scottish Ministers 
Power exercisable by: Order 
Parliamentary procedure: Negative resolution 
 
20. This paragraph extends the existing power of the Scottish Ministers contained in section 22 of 
the 1981 Act to add entries to or remove them from certain schedules to that Act.  This power is 
exercisable by statutory instrument according to the terms of section 26(1) of the 1981 Act and is 
subject to negative procedure as required by section 26(2) of the that Act.  Again, section 26(4) and 
(5) applies to this order making power as described for the new section 11(4A) above. 
 
Scottish Executive 
 
September 2003 
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Appendix 2 

NATURE CONSERVATION (SCOTLAND) BILL 

Thank you for your letter of 11 November requesting clarification of a number of points arising from 
the Committee’s consideration of the Bill.  I trust the following response will prove helpful in 
resolving those queries. 
 
Section 2 Scottish Biodiversity Strategy 

We note the Committee is content that delegation of the power to designate the Strategy is an 
appropriate approach for the Bill to take. 
 
Ministers appreciate the Committee’s desire to see input from the Parliament into the biodiversity 
strategy process.   Given that the Strategy is administrative rather than legislative in character, and 
since it essentially provides a framework for action which will guide public bodies in the exercise of 
their biodiversity duty, Ministers do not, however, take the view that the Strategy should be subject 
to formal parliamentary procedure. 
 
Nonetheless, Ministers would be happy, without compromising the administrative character of the 
Strategy, to undertake to write to the Conveners of both the Subordinate Legislation Committee 
and the Environment and Rural Development Committee, on publication of the Strategy, enclosing 
copies of the finalised document.  Clearly Ministers and their officials would then stand ready to 
assist either Committee in considering, or further inquiring into, the detail of the Strategy, should 
members wish to do so. 
 
The Committee also raised a query in relation to the lack of a statutory duty to consult before 
designating a strategy.  The Strategy and its associated implementation plans are already the 
subject of extremely wide-ranging and continuing engagement by stakeholders.  A further statutory 
consultation exercise would inevitably lead to delay in publication of the Strategy, which is currently 
planned for May 2004.  We are not, I would add, aware of any requests for further consultation 
from the stakeholders involved in developing the Strategy. 
 
Section 15(2) Power to identify a regulatory authority 

The Committee is of course correct that, in theory, Ministers could act to frustrate their own policy 
by omitting to designate relevant regulatory authorities for the purposes of the Bill.  In practice, 
however, we cannot see that this represents a significant risk. Ministers are happy to assure the 
Committee that, notwithstanding the absence of a specific obligation, there is a firm policy 
commitment to ensure that the necessary order is put in place to coincide with the coming into 
force of the Bill’s provisions. 
 
Section 42  Guidance 

Similar arguments apply as for the Scottish Biodiversity Strategy.  Ministers would again be happy 
to provide interested Committees with copies of all guidance and to make themselves and their 
officials available to assist with any consideration which Committee members might wish to give 
such guidance. 
 
Section 54  Power to make ancillary and transitional provisions 

A detailed response to this point is provided below the form of an Annex. 
 
Schedule 6 
Paragraph 17   Amendment of schedules to the Wildlife and Countryside Act 1981 

The power to amend schedules to the Wildlife and Countryside Act 1981 enables Ministers to alter 
or update the lists of birds, animals and plants which are, for example, to be accorded special 
protection or which may be legally hunted or kept in captivity.   
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The ability to make such alterations on a flexible basis is important in ensuring that the effects of 
the legislation can be fine-tuned in a responsive and timely manner.  Given the intent and subject 
matter of the provisions in question, Ministers consider that annulment procedure will continue to 
provide sufficient scrutiny for orders made under section 22.  The changes brought forward in the 
Bill do, as you know, preserve the existing annulment arrangements.  In this instance, annulment 
procedure has worked well and without giving cause for concern since 1981.  We are not aware of 
any calls from consultees for changes to the negative resolution arrangements. 
 
I hope that the information set out above satisfactorily answers the questions which the Committee 
has raised. 
 
Nature Conservation Bill Team 
 
14th November 2003 
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Annex to Scottish Executive Letter dated 14th November 2003 
 
 

NATURE CONSERVATION (SCOTLAND) BILL 
RESPONSE TO THE SUBORDINATE LEGISLATION COMMITTEE LETTER OF 11 

NOVEMBER 
 
 

Section 54 of the Nature Conservation (Scotland) Bill 2003 
 

The Committee has expressed concern over the potentially wide interpretation which the word 
“supplemental” may be given in the context of section 54 and has requested confirmation of 
what supplemental provision the Executive has in mind. 
 
A power such as this to make supplemental provision is commonly found in primary legislation.  
In relation to Westminster Bills, the letter from First Parliamentary Counsel in London attached 
as Appendix 3 to the Special Report of the House of Lords Select Committee on Delegated 
Powers and Regulatory Reform explains the reasons for including an ancillary powers clause 
as follows: 

 
“You ask whether (and when) provisions of the kind you mention are acceptable. They have 
been included in legislation for many years. They are typically included in Bills which make 
significant changes to existing complex bodies of law. They are typically included because it 
is not possible to guarantee that the provisions of the Bill itself are complete or because (at 
the time of enactment) it is difficult to predict the precise transitional and other 
arrangements that will be needed. They generally confer power to deal with matters on 
which Parliament would not expect to be burdened with further primary legislation, though 
Parliament's ability to scrutinise the provisions made under the power concerned is not 
removed. While at first sight provisions of the kind you mention may seem of very wide 
scope, they will have to be interpreted with regard to the context of the Act in which they 
appear.” 

 
Having considered the matter, including that letter, the Committee made this statement in its 
Special Report:  

 
“But it is common for some form of incidental or supplementary provision (as well as 
consequential provision) to be covered. This is because the courts are likely to take a strict 
view of what is meant by “consequential”.  The terms “consequential”, “incidental”, 
“supplementary” and “transitional” are not mutually exclusive:  there is a significant degree of 
overlap.  Incidental or supplementary provision might, for example, fill in detail which is 
consistent with the provisions of the Act but missing from it, or make changes, to other Acts, 
which represent the exercise of a choice brought about by the enabling Act and which are not 
necessarily a direct consequence of that Act.” 

 
The Executive agrees with those statements and Scottish Parliamentary Counsel draft 
Executive Bills in accordance with the principles set out in them. It is always the intention to 
ensure that the Bill is complete.  In the event, however, that the need for a supplemental 
provision comes to light only after the Bill has been passed, it is desirable to have a power to 
make that provision by means of subordinate legislation.   
 
By way of example, if the Bill had omitted to provide that copies of site management 
statements be provided to owners and occupiers of land (section 4(4)) or to require nature 
conservation orders to be recorded or registered in appropriate registers (paragraph 15 of 
Schedule 3) the power to make supplemental provision could be exercised to make that 
provision.  Such provisions would clearly be for the purposes of the Act and desirable to 
complete the legislative package.  They would be of such nature that it would not be an 
appropriate use of Parliamentary time to proceed by way of further primary legislation.   

 
The Committee will note that by virtue of section 52(5) of the Bill, any order which is made 
under section 54 containing provisions which add to, replace or omit any part of the text of an 
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Act must be subject to affirmative procedure.  Accordingly, were an order to be made under 
section 54 which contained a supplemental provision seeking to amend primary legislation an 
appropriate level of Parliamentary scrutiny would be given to the order. 

 
The scope of the interpretation which may be given to the term “supplemental” is therefore 
constrained by the context of section 54. The Committee will note that the section provides that 
any supplemental provision made must be one which the Scottish Ministers consider 
necessary or expedient for the purposes or in consequence of the Act.  Thus, the scope of the 
provision is in fact limited. 
 
SCOTTISH EXECUTIVE 
14th November 2003 
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ANNEX B – EXTRACTS FROM THE MINUTES 
 

ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

4th Meeting, 2003 (Session 2) 
 

Wednesday 10 September 2003  
 
Present: 
 
Sarah Boyack (Convener) 
Mr Rob Gibson 
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 

Roseanna Cunningham  
Karen Gillon 
Maureen Macmillan 
Nora Radcliffe 
 
 

Also present: Ted Brocklebank, Susan Deacon, Fergus Ewing, Margaret Ewing, 
Alex Fergusson and Stewart Stevenson. 
 
The meeting opened at 9.37 am. 
 
Work Programme: The Committee considered its forward work programme. The 
Committee agreed to note the likely timeframes for undertaking work in relation to 
the Nature Conservation (Scotland) Bill, its inquiry into the National Waste Plan 
and the scrutiny of the draft Scottish Executive budget. 

In relation to the Nature Conservation (Scotland) Bill the Committee also agreed to 
authorise the clerks to seek Conveners’ Group approval for Committee visits to 
SSSI sites, and to seek an informal briefing from Scottish Executive officials, prior 
to undertaking formal Stage 1 scrutiny of the Bill. 
 
Public Petitions: The Committee considered the following petitions— 
 
PE 462 by Mrs Margaret Currie, PE 463 by Councillor Donald Manford and PE 
464 by Robert Cunyngham Brown on Sites of Special Scientific Interest. The 
Committee agreed to consider issues raised by the petitions as part of its Stage 1 
scrutiny of the Nature Conservation (Scotland) Bill. 

The meeting closed at 12.49 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

8th Meeting, 2003 (Session 2) 
 

Wednesday 8 October 2003  
Present: 
 
Sarah Boyack (Convener) 
Mr Rob Gibson 
Alex Johnstone 
Mr Alasdair Morrison 
 
Apologies:  Nora Radcliffe 
 

Roseanna Cunningham 
Karen Gillon 
Maureen Macmillan  
Eleanor Scott (Deputy Convener) 
 

The meeting opened at 10.00 am. 
 
Petitions: The Committee considered petitions PE246, PE462, PE463 and PE464 
on the procedure for the designation of Sites of Special Scientific Interest, Special 
Protection Areas and Special Areas of Conservation. The Committee noted its 
decision at its meeting on 10 September to consider issues raised by the petitions 
as part of its Stage 1 scrutiny of the Nature Conservation (Scotland) Bill. The 
Committee agreed to conclude its formal consideration of the petitions by writing to 
the petitioners inviting them to submit written evidence at Stage 1, both on the 
questions raised in the open call for evidence, and also on the extent to which they 
believe the changes proposed by the Bill address the issues of general principle 
raised by their petitions. The Committee agreed to continue consideration of the 
general issues raised by the petitions during the Stage 1 scrutiny of the Nature 
Conservation (Scotland) Bill.  

Nature Conservation (Scotland) Bill (in private): The Committee considered 
and agreed a programme of evidence for its Stage 1 consideration of the Bill. The 
Committee also agreed the terms of a call for written evidence on the Bill, and 
agreed to delegate to the Convener authority to approve any claims under the 
witness expenses scheme arising from this programme of evidence. 

The meeting closed at 1.27 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

9th Meeting, 2003 (Session 2) 
 

Wednesday 29 October 2003  
Present: 
 
Sarah Boyack (Convener) 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe 
 
Apologies:  Roseanna Cunningham. 
 

Mr Rob Gibson 
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

The meeting opened at 10.03 am. 

Nature Conservation (Scotland) Bill: The Committee took evidence at Stage 1 
from— 

Councillor Alison Hay, Malcolm Muir and James Fowlie, COSLA 

Jo Lenthall, Scotland LBAP Project Officer, Scottish Biodiversity Forum 

Professor Jeff Maxwell, Royal Society of Edinburgh 

Professor Colin T Reid, UK Environmental Law Association. 
 

The meeting closed at 12.39 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

10th Meeting, 2003 (Session 2) 
 

Wednesday 5 November 2003  
Present: 
 
Sarah Boyack (Convener) 
Mr Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe 

The meeting opened at 10.01 am. 

Nature Conservation (Scotland) Bill: The Committee took evidence at Stage 1 
from— 

Richard Lockett, Perthshire Adviser, Farming and Wildlife Advisory Group 

Becky Shaw, Crofting Environment Officer, Scottish Crofting Foundation 

Alasdair Laing, Vice Convener, Scottish Landowners’ Federation 

Andrew Hamilton, Royal Institution of Chartered Surveyors 

Tony Andrews, Chief Executive, Scottish Countryside Alliance. 
 
The meeting closed at 12.35 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

11th Meeting, 2003 (Session 2) 
 

Wednesday 12 November 2003  
Present: 
 
Sarah Boyack (Convener) 
Mr Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe 

The meeting opened at 9.32 am. 

Nature Conservation (Scotland) Bill: The Committee took evidence at Stage 1 
from— 

Lloyd Austin, Lisa Schneidau and Jonathan Hughes, Scottish Environment 
LINK 

Professor Roger Crofts 

Professor John McManus 

Professor Charles Gimingham 

Dr Bob McIntosh, Director, Forestry Commission Scotland 

Nick Reiter, Director, Deer Commission for Scotland 

Professor Donald Davidson, Chairman, Advisory Committee on Sites of 
Special Scientific Interest. 

 
The meeting closed at 12.04 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

12th Meeting, 2003 (Session 2) 
 

Wednesday 19 November 2003  
Present: 
 
Sarah Boyack (Convener) 
Rob Gibson  
Maureen Macmillan  
Nora Radcliffe  
 

Roseanna Cunningham 
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Also present: Brian Adam, Susan Deacon, Marilyn Livingstone, Christine May, Des 
McNulty and Alex Neil. 
 
Apologies: Karen Gillon 
 
The meeting opened at 10.03 am. 
 
Nature Conservation (Scotland) Bill: The Committee took evidence at Stage 1 
from— 

Douglas Batchelor, Chief Executive, League against Cruel Sports 

Eleanor Dickson, Scottish Manager, Whale and Dolphin Conservation 
Society 

Dr Colin Shedden, Director (Scotland), British Association for Shooting and 
Conservation  

Bert Burnett, Scottish Gamekeepers’ Association 

Ian McCall, Director, Game Conservancy Trust 

Superintendent Mike Flynn, Scottish Society for the Prevention of Cruelty to 
Animals 

Alan Stewart, Wildlife and Environment Officer, Association of Chief Police 
Officers in Scotland 

Duncan Burd, Rural Affairs Committee, The Law Society of Scotland 

Dave Dick, Senior Investigations Officer, RSPB Scotland. 
 

The meeting closed at 1.31 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 

 
MINUTES 

 
13th Meeting, 2003 (Session 2) 

 
Wednesday 26 November 2003  

 
Present: 
 
Sarah Boyack (Convener) 
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe  
 

Rob Gibson  
Alex Johnstone 
Jim Mather (Committee Substitute) 
Eleanor Scott (Deputy Convener) 
 

Apologies: Roseanna Cunningham, Mr Alasdair Morrison 
 
The meeting opened at 10.15 am. 

 
Nature Conservation (Scotland) Bill: The Committee took evidence at Stage 1 
from— 

Ian Jardine, Chief Executive, Jeff Watson, Director of Strategy and 
Operations (North) and Alan Hampson, National Strategy Officer, Scottish 
Natural Heritage 

Ross Finnie MSP, Minister for Environment and Rural Development.  
 

The Committee agreed to consider a draft Stage 1 report in private at its next 
meeting, and to consider any subsequent drafts in private at future meetings. 
 
The meeting closed at 13.35 pm. 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

14th Meeting, 2003 (Session 2) 
 

Wednesday 3 December 2003  
 
 
Present: 
 
Sarah Boyack (Convener) 
Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham  
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe  
 

The meeting opened at 10.02 am. 
 
Nature Conservation (Scotland) Bill (in private): The Committee considered a 
draft Stage 1 report. A number of changes were proposed and agreed to. The 
Committee agreed to consider a further draft in private at its meeting on 10 
December 2003. 
 
The meeting closed at 12.14 pm. 

Tracey Hawe 
Clerk to the Committee 
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ENVIRONMENT AND RURAL DEVELOPMENT COMMITTEE 
 

MINUTES 
 

15th Meeting, 2003 (Session 2) 
 

Wednesday 10 December 2003  
 
Present: 
 
Sarah Boyack (Convener) 
Rob Gibson  
Alex Johnstone 
Mr Alasdair Morrison 
Eleanor Scott (Deputy Convener) 
 

Roseanna Cunningham  
Karen Gillon 
Maureen Macmillan  
Nora Radcliffe  
 

The meeting opened at 10.34 am. 
 

Nature Conservation (Scotland) Bill (in private): The Committee considered a 
second draft Stage 1 report. The Committee agreed the report, subject to 
specified changes being made. The Committee also agreed arrangements for the 
publication and launch of the report. 
 
The meeting closed at 12.17 pm. 

Tracey Hawe 
Clerk to the Committee 
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