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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:









every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected. An exception is the groupings of
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was
included in the original documents to assist members during actual proceedings but
is omitted here as the text of amendments is already contained in the relevant
marshalled list).
Where documents in the volume include web-links to external sources or to
documents not incorporated in this volume, these links have been checked and are
correct at the time of publishing this volume. The Scottish Parliament is not
responsible for the content of external Internet sites. The links in this volume will not
be monitored after publication, and no guarantee can be given that all links will
continue to be effective.
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:






Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;
Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the
Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are
available
free
of
charge
on
the
Parliament’s
website
(www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Chamber
Office. Comments on this volume or on the series as a whole may be sent to the
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above.
The written and oral evidence taken by the Local Government and Communities
Committee at Stage 1 (forming Annexes E and F of the Stage 1 Report) was
originally published on the web only. That material is included in full in this volume.
Annexe C of the Stage 1 Report (the report from the Finance Committee) did not
include the Official Report of the meeting at which the Committee took evidence on
the Financial Memorandum. The relevant extract of the Official Report is included in
this volume after the Stage 1 Report.
The Subordinate Legislation Committee agreed its reports at Stage 1 and after Stage
2 without debate. No extracts from the minutes or the Official Report of the relevant
meetings are, therefore, included in this volume.

The Scottish Government made a written response to the report of the Subordinate
Legislation Committee at Stage 1, in addition to the Government’s general response
to the Stage 1 Report of the Local Government and Communities Committee. At its
meeting on 14 September 2010, the Subordinate Legislation Committee noted the
response without debate. No extracts from the minutes or the Official Report of that
meeting are, therefore, included in this volume. Relevant papers for that meeting,
including the Scottish Government’s response, are, however, included.
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ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 36-EN. A Policy Memorandum is printed separately as SP Bill 36-PM.

Housing (Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to establish the Scottish Housing Regulator and to make
provision about housing, including provision about the performance and regulation of social
landlords and reforms of the right to buy social housing; and for connected purposes.
PART 1
5

THE SCOTTISH HOUSING REGULATOR
The Regulator
1

The Scottish Housing Regulator
There is established a body corporate to be known as the Scottish Housing Regulator.

2
10

The Regulator’s objective
(1)

The Regulator’s objective is to safeguard and promote the interests of persons who are
or who may become—
(a) homeless,
(b) tenants of social landlords, or
(c) recipients of housing services provided by social landlords.

15

(2)

The Regulator must, so far as is reasonably practicable, perform its functions in a way—
(a) which is compatible with its objective, and
(b) which it considers most appropriate for the purpose of meeting that objective.

3

The Regulator’s functions
(1)

The Regulator’s general functions are—

20

(a) to keep a publicly available register of social landlords, and
(b) to monitor, assess and report regularly on (and, where appropriate, to make
regulatory interventions relating to)—
(i)

SP Bill 36
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2

(ii) registered social landlords’ financial well-being and standards of
governance.
(2)

The Regulator must perform its functions in a way which—
(a) is proportionate, accountable and transparent,

5

(b) is targeted only where action is needed,
(c) encourages equal opportunities and in particular the observance of the
requirements of the law for the time being relating to equal opportunities, and
(d) is consistent with any other principle which appears to it to represent best
regulatory practice.

10

4

Involvement of representative bodies
(1)

Where the Regulator considers it appropriate, it must—
(a) consult representative bodies about the performance of its general functions (for
example, by holding meetings), and
(b) involve representative bodies in the performance of its general functions (for
example, by appointing them to committees).

15

(2)

The representative bodies referred to in subsection (1) are—
(a) representatives of homeless persons,
(b) representatives of tenants of social landlords, and
(c) representatives of recipients of housing services.

20

(3)

5

The Regulator must publish a statement about how it intends to comply with subsection
(1).
Involvement of the Accounts Commission

(1)

The Regulator must, at such intervals and in such manner as it considers appropriate,
consult the Accounts Commission for Scotland about the performance of the
Regulator’s general functions in relation to local authority landlords.

(2)

The Regulator must publish a statement about how it intends to comply with subsection
(1).

25

6

Independence from Ministers
Ministers must not—

30

(a) give directions relating to, or
(b) otherwise seek to control,
the performance of the Regulator’s functions.
This section is subject to any contrary provision in this or any other enactment.
Membership

35

7

The Regulator’s membership
(1)
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The Regulator consists of the following members—

Housing (Scotland) Bill
Part 1—The Scottish Housing Regulator

3

(a) its chief executive (see section 12), and
(b) such number of ordinary members (but not fewer than 3) as Ministers think fit.
(2)

Each ordinary member—
(a) is to be appointed by Ministers from among those persons appearing to them to
have knowledge and skills relevant to the functions of the Regulator,

5

(b) is to be appointed for such period as is specified in the appointment,
(c) may, by notice to Ministers, resign as a member,
(d) in other respects holds and vacates office on such terms and conditions as
Ministers may determine, and
10

(e) after ceasing to hold office, may be reappointed as a member.
8

Disqualification and removal from office
(1)

A person is disqualified from appointment, and from holding office, as a member of the
Regulator if that person is—
(a) a member of the Scottish Parliament,

15

(b) a member of the House of Commons,
(c) a member of the European Parliament,
(d) an office-holder in the Scottish Administration,
(e) a councillor of any local authority,
(f) an officer of any registered social landlord (other than by virtue of this Act),

20

(g) an employee of any local authority landlord, or
(h) an employee of any registered social landlord.
(2)

Ministers may remove an ordinary member from office if satisfied that—
(a) the member is an undischarged bankrupt, or
(b) the member—

25

(i)

has been absent from meetings of the Regulator for a period longer than 6
consecutive months without the permission of the Regulator, or

(ii) is unable to discharge the member’s functions as a member or is unsuitable
to continue as a member.
9

Expenses of ordinary members

30

The Regulator may pay to its ordinary members such sums as it may determine by way
of reimbursement of expenses incurred in respect of the performance of their functions.
Chairing and proceedings
10

Chairing
(1)

35

Ministers—
(a) must appoint one of the ordinary members to chair meetings of the Regulator, and
(b) may appoint another ordinary member to act as deputy to that member.
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4

(2)

A member so appointed vacates office on ceasing to be an ordinary member of the
Regulator.

(3)

The member appointed to chair the meetings and any member appointed to act as deputy
to that member otherwise hold and vacate office as such in accordance with the terms of
their appointments.

(4)

A member so appointed may, by notice to Ministers, resign from office as such.

(5)

Where a member—

5

(a) is appointed to chair meetings or to act as deputy, or
(b) ceases to hold office as such,
10

Ministers may vary the terms of the member’s appointment so as to alter the date on
which office as an ordinary member is to be vacated.
11

15

The Regulator’s proceedings
(1)

The Regulator may regulate its own procedure (including any quorum) and that of any
of its committees.

(2)

The validity of any proceedings or acts of the Regulator is not affected by any—
(a) vacancy in its membership, or
(b) defect in the appointment of a member.
Staff and property

12
20

25

The Regulator’s chief executive
(1)

The Regulator is to appoint, as a member of staff, a chief executive.

(2)

Ministers are to appoint the first chief executive of the Regulator on such terms as they
may determine.

(3)

Before appointing the first chief executive, Ministers must consult the member of the
Regulator appointed to chair meetings of the Regulator (if a person holds that office).

(4)

The Regulator may, with the approval of Ministers, appoint subsequent chief executives
on such terms as it may, with the approval of Ministers, determine.

(5)

The chief executive is to be appointed from among persons who appear—
(a) as regards the first appointment, to Ministers, and
(b) as regards subsequent appointments, to the Regulator,

30

to have knowledge and skills relevant to the functions of the Regulator.
(6)

The Regulator may, with the approval of Ministers—
(a) vary any terms of a person’s appointment as chief executive, or
(b) terminate a person’s appointment as chief executive if satisfied that the person is
not performing the functions of that post adequately.

35


10

13

The Regulator’s other staff and property
(1)

The Regulator may appoint, on such terms as it may determine, other members of staff.

(2)

The Regulator must obtain the approval of Ministers for the terms of such staff.

Housing (Scotland) Bill
Part 1—The Scottish Housing Regulator
(3)

5

Schedule 1 makes transitional provisions about the Regulator’s staff and property.
Powers

14

The Regulator’s general powers
(1)

The Regulator may do anything which appears necessary or expedient for the purpose
of, or in connection with, the performance of its functions.

(2)

The Regulator may not however—

5

(a) acquire or dispose of land without the consent of Ministers,
(b) borrow money,
(c) give guarantees without the consent of Ministers, or
10

(d) determine the location of its office premises without the approval of Ministers.
15

Delegation of powers
Any function of the Regulator may be performed on its behalf—
(a) by any person (whether or not a member of the Regulator or its staff) authorised
by the Regulator to do so, and

15

(b) to the extent so authorised.
This section does not affect the Regulator’s responsibility for performance of, or its
ability to perform, delegated functions.
Fees, studies, co-operation and annual reports
16

20

Fees
(1)

The Regulator is entitled to charge a fee in respect of performing any function in
relation to a social landlord; and the social landlord is obliged to pay that fee.

(2)

Such a fee may only be charged in accordance with an approved charging scheme.

(3)

The Regulator may prepare and submit to Ministers for approval a charging scheme
setting out—

25

(a) how fees in respect of its functions are to be arrived at,
(b) the maximum amount of any such fee,
(c) the circumstances in which any fee is payable, and
(d) the circumstances in which fees are to be refunded.
(4)

Ministers may approve (with or without modifications) or reject a charging scheme
submitted to them.

(5)

Before submitting a charging scheme (or a revised scheme) to Ministers for approval,
the Regulator must consult the following persons about the proposed scheme or
revision—

30

(a) Ministers,
35

(b) tenants of social landlords or their representatives,
(c) social landlords or their representatives, and
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6

(d) secured creditors of registered social landlords or their representatives.
(6)

The Regulator must—
(a) keep an approved charging scheme under review, and
(b) not later than 3 years from the publication of an approved charging scheme—

5

(i)

withdraw the scheme, or

(ii) submit a revised scheme (or re-submit the existing scheme) to Ministers for
approval.
(7)
17
10

The Regulator must publish a charging scheme which has been approved by Ministers.
Studies

(1)

The Regulator may carry out, or commission, studies or research to inform its approach
towards meeting its objective.

(2)

The Regulator may publish a report on any study or research.

18

Co-operation with other regulators
(1)

The Regulator must, so far as consistent with the proper performance of its functions,
seek to secure co-operation between it and other relevant regulators.

(2)

“Relevant regulators” are—

15

(a) the Office for Tenants and Social Landlords,
(b) the Office of the Scottish Charity Regulator,
(c) Healthcare Improvement Scotland,
20

(d) Social Care and Social Work Improvement Scotland,
(e) the Scottish Public Services Ombudsman,
(f) the Financial Services Authority,
(g) the registrar of companies, and
(h) the Accounts Commission for Scotland.

25

(3)

The Regulator may disclose any information to any relevant regulator—
(a) for any purpose connected with the performance of the Regulator’s functions, or
(b) for the purpose of enabling or assisting the relevant regulator to perform any
functions.

19
30

Annual reports
(1)

As soon as practicable after 31 March in each year, the Regulator must—
(a) prepare and publish a general report on the exercise of its functions during the 12
month period ending on 31 March,
(b) lay a copy of it before the Scottish Parliament, and
(c) send a copy of it to Ministers.

35
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(2)

A general report must include information about the use of the Regulator’s powers
under Parts 4 and 5 of this Act.

Housing (Scotland) Bill
Part 2—Registered social landlords
(3)

7

It is otherwise for the Regulator to determine the form and content of a general report
and by what means it is to be published.

PART 2
REGISTERED SOCIAL LANDLORDS
The register

5

20

10

Registered social landlords
(1)

The Regulator must keep a register of social landlords (“the register”).

(2)

Neither local authority landlords nor local authorities which provide housing services
are to be included in the register.

(3)

The Regulator must—
(a) keep the register open for inspection at all reasonable times, and
(b) make the register available on a website, or by other electronic means, to members
of the public.

(4)
15

The register must contain an entry for each body included in it setting out—
(a) the body’s name,
(b) details of how to contact the body,
(c) the body’s legal status,
(d) the body’s purposes or objects, and
(e) such other information relating to the body as the Regulator considers appropriate.

20

21

Population of the register
(1)

Each body which was, immediately before the commencement of this section, registered
in the register maintained by Ministers under section 57 of the Housing (Scotland) Act
2001 (asp 10) is to be included in the register.

(2)

Subsection (1) does not affect the Regulator’s power to remove the body from the
register under section 27 or 28.

25

22

Application
An application for inclusion in the register must—
(a) be made in such manner as the Regulator may determine,
(b) include or be accompanied by such information as the Regulator may request, and

30

(c) be accompanied by any fee as the Regulator may determine.
23

35

Entry in the register
(1)

The Regulator must include every applicant body which it considers meets the
registration criteria in the register.

(2)

The “registration criteria” are—
(a) the legislative registration criteria, and
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(b) the regulatory registration criteria.
(3)

A body entered in the register is presumed to be eligible for registration while the
registration lasts, irrespective of whether and why the body is later removed from the
register.
Registration criteria

5

24

Legislative registration criteria
(1)

The “legislative registration criteria” are—
(a) that a body does not trade for profit, and
(b) such criteria as Ministers may by order prescribe about a body’s—

10

(i)

purposes or objects,

(ii) legal status, and
(iii) governance arrangements,
and different criteria may be prescribed for different types of bodies or cases.
(2)
15

Before prescribing any such criteria, Ministers must consult—
(a) the Regulator,
(b) tenants of social landlords or their representatives, and
(c) social landlords or their representatives.

(3)

Ministers—
(a) must review the legislative registration criteria from time to time with a view to
deciding whether modifying the criteria would be likely to increase the level or
quality of housing services provided by registered social landlords, and

20

(b) may, following such a review, modify these criteria.
(4)

This subsection applies where Ministers prescribe legislative registration criteria
allowing bodies other than industrial and provident societies or registered companies to
be eligible for inclusion in the register.

(5)

Where subsection (4) applies, the order may make such other provision (including
provision amending or otherwise modifying any provision of this Act) which Ministers
consider appropriate for the purpose of applying any provision of this Act to, or
adapting it for, bodies of that other legal status.

25

30

25

Regulatory registration criteria
(1)

The “regulatory registration criteria” are such criteria as the Regulator may set about—
(a) a body’s financial situation,
(b) the arrangements for a body’s governance and financial management,
(c) the manner in which a body provides housing services,

35

and different criteria may be set for different types of bodies or cases.
(2)

Before setting, revising or withdrawing any criteria, the Regulator must consult—
(a) Ministers,


14

Housing (Scotland) Bill
Part 2—Registered social landlords

9

(b) tenants of social landlords or their representatives,
(c) social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
(3)
5

26

The Regulator must make arrangements for bringing the regulatory registration criteria
(and any revision or withdrawal) to the attention of those affected by it.
Guidance on registration criteria

(1)

The Regulator must issue guidance as to how it will assess whether a body meets the
registration criteria.

(2)

Before issuing or revising guidance, the Regulator must consult—

10

(a) Ministers,
(b) tenants of registered social landlords or their representatives,
(c) registered social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
(3)

15

The Regulator must make arrangements for bringing any issue or revision of guidance to
the attention of those affected by it.
Removal from register

27

Compulsory de-registration
(1)

20

The Regulator may remove a body from the register under this section only if it
considers that the body—
(a) no longer meets (or has never met) the registration criteria,
(b) has ceased to carry out activities, or
(c) has ceased to exist.

(2)

In determining whether to remove a body from the register, the Regulator may require
the body to provide information demonstrating that it meets any of the registration
criteria.

(3)

Before removing a body from the register the Regulator must—

25

(a) take all reasonable steps to give the body at least 14 days’ notice, and
(b) have regard to any views expressed by the body in that period.
28
30

35

Voluntary de-registration
(1)

The Regulator must set de-registration criteria to be applied where a registered social
landlord seeks to be removed from the register (and may set different criteria for
different types of bodies or cases).

(2)

A registered social landlord may ask the Regulator to remove it from the register on the
ground that it meets the de-registration criteria.

(3)

The Regulator, if satisfied that the landlord meets the de-registration criteria, must
remove the landlord from the register.

(4)

Before setting or revising de-registration criteria, the Regulator must consult—
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(a) Ministers,
(b) tenants of registered social landlords or their representatives,
(c) registered social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
5

(5)

The Regulator must make arrangements for bringing the de-registration criteria (and any
revision) to the attention of those affected by them.
Appeals

29

Appeal against decision on registration or removal
(1)

10

A body may appeal to the Court of Session against a decision of the Regulator—
(a) not to register it,
(b) to remove it from the register, or
(c) not to remove it from the register.

(2)

The Court may determine an appeal by—
(a) confirming the decision,

15

(b) quashing the decision, or
(c) remitting the case to the Regulator for reconsideration,
and the Court’s determination of the matter is final.
(3)

20

Where the appeal is against a decision to remove a body from the register, the Regulator
must not remove the body before the appeal has been finally determined or is
withdrawn.
Communication with other regulators

30

Communication with other regulators
(1)

25

As soon as reasonably practicable after registering or de-registering a body, the
Regulator must—
(a) in the case of a charity, notify the Office of the Scottish Charity Regulator,
(b) in the case of an industrial and provident society, notify the Financial Services
Authority, and
(c) in the case of a registered company, notify the registrar of companies.

(2)
30

As soon as reasonably practicable after an appeal is brought under section 29, the
Regulator must give notice of the outcome of the appeal to—
(a) in the case of a charity, the Office of the Scottish Charity Regulator,
(b) in the case of an industrial and provident society, the Financial Services
Authority, and
(c) in the case of a registered company, the registrar of companies.

35
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(3)

The Office of the Scottish Charity Regulator must keep a record of any notice it is given
under this section.
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PART 3
PERFORMANCE OF SOCIAL LANDLORDS
Scottish Social Housing Charter
31

Scottish Social Housing Charter

5

Ministers must set out standards and objectives (“outcomes”) which social landlords
should aim to achieve when performing housing activities.
The document in which those outcomes are set out is to be known as the “Scottish
Social Housing Charter”.
32

10

Outcomes
(1)

Outcomes set out in the Scottish Social Housing Charter may, for example, relate to—
(a) the housing needs for which social landlords should provide,
(b) the prevention and alleviation of homelessness,
(c) the provision and management of sites for gypsies and travellers, whatever their
race or origin,

15

(d) the acquisition and disposal of housing accommodation,
(e) the allocation of housing accommodation,
(f) the terms of tenancies and the principles upon which levels of rent should be
determined,
(g) the condition and quality of housing accommodation,

20

(h) the maintenance and repair of housing accommodation,
(i) the contribution of registered social landlords and local authority landlords to the
amenity of the areas in which housing accommodation is situated,
(j) the prevention of harassment or anti-social behaviour,
(k) the provision of information to the public by registered social landlords on their
housing services and governance arrangements,

25

(l) the participation of tenants (and bodies representing tenants) in formulating social
landlords’ proposals concerning the provision of housing services,
(m) the procedures for dealing with tenants’ complaints about social landlords and for
resolving other disputes between social landlords and their tenants.
30

(2)

33

Different outcomes may be set out for different social landlords or for different areas or
cases.
Scottish Social Housing Charter: supplemental

(1)

Ministers—
(a) must review the Scottish Social Housing Charter from time to time, and

35

(b) may revise it following such a review.
(2)

Before preparing the Scottish Social Housing Charter (and when reviewing it), Ministers
must consult—
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(a) the Regulator,
(b) tenants of social landlords or their representatives,
(c) social landlords or their representatives,
(d) secured creditors of registered social landlords or their representatives, and
5

(e) the Accounts Commission for Scotland.
(3)

The Scottish Social Housing Charter (and any revision) does not have effect unless a
proposed Charter (or revision) has been laid before and approved by a resolution of the
Scottish Parliament.

(4)

Ministers must—

10

(a) publish the Scottish Social Housing Charter (and any revision), and
(b) make arrangements for bringing the Scottish Social Housing Charter (and any
revision) to the attention of—
(i)

social landlords, and

(ii) registered tenant organisations associated with social landlords.
Targets, guidance, code of conduct and equal opportunities

15

34

Performance improvement targets
(1)

The Regulator may set performance improvement targets specifying the level or quality
of housing services which social landlords must aim to provide by a specified time.

(2)

Different performance improvement targets, or different times, may be set for different
social landlords or for different areas or cases.

(3)

Before issuing, revising or withdrawing a performance improvement target, the
Regulator must consult—

20

(a) Ministers,
(b) tenants of social landlords or their representatives,
25

(c) social landlords or their representatives,
(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.
This subsection does not apply where—
(i) the performance improvement target affects only one social landlord, or

30

(ii) the Regulator considers that there is an urgent need to set the performance
improvement target.
(4)

35
35

The Regulator must make arrangements for bringing a performance improvement target
(and any revision or withdrawal) to the attention of affected social landlords.
Guidance: housing activities

(1)

The Regulator must issue guidance setting out—
(a) indicators by reference to which it intends to measure progress towards achieving
outcomes set out in the Scottish Social Housing Charter, and
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(b) how it otherwise intends to assess whether a social landlord has achieved, or made
progress towards achieving, those outcomes.
(2)

The Regulator may also issue guidance—
(a) setting out indicators by reference to which it intends to measure progress towards
meeting a performance improvement target,

5

(b) setting out how it otherwise intends to assess whether a social landlord has met, or
made progress towards meeting, a performance improvement target,
(c) on any other matter related to housing services provided by social landlords.
(3)

Guidance may be given generally or for particular purposes (and different guidance may
be issued for different social landlords or for different areas or cases).

(4)

Before issuing, revising or withdrawing general guidance, the Regulator must consult—

10

(a) Ministers,
(b) tenants of social landlords or their representatives,
(c) social landlords or their representatives,
15

(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.
(5)

36
20

25

The Regulator must make arrangements for bringing its guidance (and any revision or
withdrawal) to the attention of affected social landlords.
Code of conduct: governance and financial accountability

(1)

The Regulator must issue a code of conduct setting out standards of financial
management and governance for registered social landlords.

(2)

The code of conduct may make different provision for different registered social
landlords or for different areas or cases.

(3)

The Regulator must issue guidance on the code of conduct.

(4)

Before issuing or revising its code of conduct or guidance, the Regulator must consult—
(a) tenants of registered social landlords or their representatives,
(b) registered social landlords or their representatives, and
(c) secured creditors of registered social landlords or their representatives.

(5)
30

37

35

The Regulator must make arrangements for bringing the code of conduct (and any
revision) and its guidance (and any revision) to the attention of registered social
landlords.
Encouragement of equal opportunities
Social landlords when performing housing services must act in a manner which
encourages equal opportunities and in particular the observance of the requirements of
the law for the time being relating to equal opportunities.
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Assessing and reporting
38

Assessment of social landlords
(1)

5

When assessing a social landlord’s performance of housing activities, the Regulator
must consider—
(a) the level and quality of housing services provided by the social landlord (with
particular regard to the level of rents and other service charges),
(b) the Scottish Social Housing Charter,
(c) any relevant performance improvement target, and
(d) any relevant guidance issued under section 35.

10

(2)

39

When assessing a registered social landlord’s financial well-being or standards of
governance, the Regulator must consider the code of conduct and guidance issued under
section 36.
Performance reports

(1)
15

The Regulator must publish performance reports containing—
(a) an assessment of social landlords’ performance in—
(i)

achieving the outcomes set out in the Scottish Social Housing Charter, and

(ii) meeting any relevant performance improvement targets,
(b) the identity of any social landlord considered to have failed, or to be at risk of
failing, to achieve those outcomes or meet those targets.
20

(2)

The Regulator may include in a performance report—
(a) information about regulatory interventions made by the Regulator,
(b) information about the financial well-being of registered social landlords generally,
(c) such other information about the performance of social landlords or the financial
well-being or standards of governance of registered social landlords which the
Regulator considers likely to be useful to—

25

(i)

social landlords, or

(ii) persons who are, or who may become, tenants of social landlords or other
recipients of housing services provided by social landlords.
(3)

The Regulator may publish performance reports as often as it considers appropriate but
must do so at intervals of not more than 12 months.

(4)

As soon as practicable after publishing a performance report, the Regulator must—

30

(a) lay a copy of it before the Scottish Parliament, and
(b) send a copy of it to Ministers.
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PART 4
INQUIRIES AND INFORMATION
Inquiries
40
5

Inquiries about social landlords
(1)

The Regulator may make inquiries about—
(a) a social landlord, or
(b) a body which at the material time is or was connected to a registered social
landlord or a local authority landlord.

(2)
10

Inquiries may be made—
(a) at any time, and
(b) generally or for particular purposes.

(3)

Inquiries may relate to—
(a) a social landlord’s housing activities, or
(b) a registered social landlord’s financial or other affairs.

15

(4)

Inquiries may be carried out—
(a) by the Regulator, or
(b) by another person (an “inquirer”) appointed by the Regulator,
and, where carried out by an inquirer, references to the Regulator in sections 41 to 47
include references to the inquirer.

20

(5)

41

Where inquiries are made about a body connected to a registered social landlord or a
local authority landlord, references to the social landlord in sections 41 and 44 are
references to the social landlord and the connected body.
Inquiries: general powers

(1)

The Regulator, when making inquiries, has the following general powers in addition to
the powers conferred by section 46 and other provisions of this Act.

(2)

The Regulator has a right of access at all reasonable times to—

25

(a) any premises occupied by the social landlord concerned, and
(b) any document or other information relating to the social landlord concerned which
the Regulator believes to be relevant to the inquiries.
30

(3)

The social landlord concerned and any person in premises accessed under subsection (2)
must provide such facilities and assistance as the Regulator may reasonably request in
connection with the inquiries.

(4)

A person holding or accountable for any document or other information of a kind
described in subsection (2) must, if so required, attend before the Regulator in person to
produce the document or, as the case may be, give the information.

(5)

The Regulator may inspect, copy, make extracts from or take away any document or
other information found on premises accessed under subsection (2) (including any
information accessible by computers on the premises but stored elsewhere).

(6)

It is an offence for a person, without reasonable excuse—

35
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(a) to fail to comply with subsection (3) or (4), or
(b) to otherwise obstruct the Regulator from properly exercising its powers when
making inquiries.
(7)
5

42

A person guilty of an offence under subsection (6) is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.
Inquiries: survey powers

(1)

10

The Regulator may arrange for a survey of the condition of housing accommodation
where it suspects that the standard to which it is being maintained means that a social
landlord is, or is at risk of, failing—
(a) to achieve an outcome set out in the Scottish Social Housing Charter,
(b) to meet a performance improvement target, or
(c) to implement an approved performance improvement plan.

15

(2)

The Regulator may require the social landlord to pay some or all of the expenses of the
survey.

(3)

A survey may be carried out by any person authorised in writing by the Regulator.

(4)

The authorised person—
(a) has a right of access to the housing accommodation at all reasonable times to
carry out the survey,
(b) must, when seeking to enter accommodation in order to carry out a survey,
produce a copy of his or her authorisation on request by an occupier.

20

(5)

The Regulator must give the social landlord at least 28 days’ notice of its intention to
carry out a survey.

(6)

A social landlord to which notice is given under subsection (5) must give each occupier
of the housing accommodation concerned at least 7 days’ notice of the Regulator's
intention to carry out a survey.

(7)

The authorised person must—

25

(a) produce a written report after carrying out a survey, and
(b) give a copy of the report to the Regulator.
30

(8)

The Regulator must give a copy of the authorised person’s report to the social landlord.

(9)

It is an offence for a person, without reasonable excuse—
(a) to fail to comply with subsection (6), or
(b) to obstruct an authorised person from carrying out a survey under this section.

(10) A person guilty of an offence under subsection (9) is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.
35

43

Exceptional audit
(1)

The Regulator may, as part of inquiries about a registered social landlord’s financial or
other affairs, arrange for a qualified auditor (appointed by the Regulator) to—
(a) audit the registered social landlord’s accounts and balance sheet, and
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(b) report to the Regulator about matters specified by the Regulator.
“qualified auditor” means a person eligible for appointment as auditor of the registered
social landlord’s ordinary accounts.
(2)

It is for the Regulator to pay for the expenses of the audit (including the auditor’s
remuneration).

(3)

An audit done under this section is additional to, and does not affect, any other audit
done or to be done under any other enactment.

(4)

It is an offence for a person, without reasonable excuse, to obstruct a person from
carrying out an audit under this section.

(5)

A person guilty of an offence under subsection (4) is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.

5

10

44

Reports on inquiries
(1)

The Regulator may prepare and publish a report of any inquiries it makes.

(2)

The Regulator must—

15

(a) publish a statement setting out the types of inquiries on which it intends to publish
reports, and
(b) make arrangements for bringing its statement (and any revision) to the attention of
social landlords.
(3)

20

The Regulator must send a copy of a report prepared under this section to—
(a) the social landlord concerned, and
(b) every registered tenant organisation associated with that social landlord.
Information

45

Information from tenants on significant performance failures
(1)

The Regulator must make arrangements to enable and assist tenants of social landlords
to provide it with information on significant performance failures by social landlords.

(2)

The Regulator must publish a statement setting out—

25

(a) what it considers to be a significant performance failure (with reference to
outcomes in the Scottish Social Housing Charter, performance improvement
targets and the code of conduct issued under section 36), and
30

(b) details of its arrangements (including details of how it will deal with information
provided and how it will respond to tenants).
46

Power to obtain information
(1)

35

The Regulator may, when making inquiries or otherwise for a purpose connected with
its functions, require any person to provide it with any document or other information
relating to—
(a) a social landlord, or
(b) a body which at the material time is or was connected to a registered social
landlord or a local authority landlord.
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(2)

A requirement must specify—
(a) the document or other information which the person must provide, and
(b) where and by when the person must provide it.

(3)
5

A requirement must not be made of a person other than the social landlord or connected
body concerned unless—
(a) the social landlord or connected body has already failed to comply with a
requirement to provide the document or other information, or
(b) the Regulator believes that the social landlord or connected body is unable to
provide the document or other information.

10

(4)

This section does not authorise the Regulator to require—
(a) the disclosure of anything which a person would be entitled to refuse to disclose
on grounds of confidentiality in the Court of Session, or
(b) a banker to disclose anything in breach of a duty of confidentiality owed to
anyone other than the social landlord or connected body concerned (or any other
body connected to the social landlord).

15

(5)

47

The Regulator may copy, or make extracts from, any document or other information it
receives.
Failure to provide information etc.

(1)

It is an offence for a person, without reasonable excuse, to fail to comply with a
requirement made under section 46.

(2)

It is an offence for a person, knowingly or recklessly, to provide information which is
false or misleading in a material respect to the Regulator or any other person—

20

(a) in purported compliance with a requirement made under section 46, or
(b) otherwise if the person knows, or could reasonably be expected to know, that the
information may be used by, or provided to, the Regulator.

25

(3)

It is an offence for a person intentionally to alter, suppress, conceal or destroy a
document or other information which the person, or which the person knows another
person, has been required to provide under section 46.

(4)

A person guilty of an offence under subsection (1) is liable on summary conviction to a
fine not exceeding level 3 on the standard scale.

(5)

A person guilty of an offence under subsection (2) or (3) is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

30

Code of practice
48
35

40
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Code of practice: inquiries
(1)

The Regulator must issue a code of practice on inquiries setting out how it intends to
make inquiries and otherwise perform its functions under this Part.

(2)

The code of practice may, in particular, set out examples of situations in which it may
make inquiries, arrange for surveys or audits or require information to be provided.

(3)

The code of practice must be kept under review and must be re-issued (with any
revisions which the Regulator thinks appropriate) at least once every 5 years.

Housing (Scotland) Bill
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(4)

19

Before issuing a code of practice, the Regulator must consult—
(a) Ministers,
(b) tenants of social landlords or their representatives,
(c) social landlords or their representatives,

5

(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.
(5)

The Regulator must make arrangements for bringing the issued code of practice to the
attention of social landlords.

PART 5
10

REGULATORY INTERVENTION
Introductory
49

Regulatory intervention
Regulatory intervention may consist of any combination of the Regulator—
(a) requiring submission of a performance improvement plan (see section 52),

15

(b) serving an enforcement notice (see section 53),
(c) appointing, or requiring the appointment of, a manager (see sections 54 and 55),
(d) removing, suspending or appointing a registered social landlord’s officers or
agents (see sections 57 to 62),
(e) acting to protect a registered social landlord’s assets (see sections 63 and 64).

20

50

Exercise of regulatory intervention powers
(1)

This section applies where the Regulator is deciding—
(a) whether to make a regulatory intervention,
(b) which regulatory intervention to make, or
(c) how to make a regulatory intervention.

25

(2)

The Regulator must consider—
(a) the desirability of social landlords being free to choose how to provide housing
services and manage their financial and other affairs,
(b) the speed with which the failure or other problem needs to be dealt with, and
(c) its code of practice issued under section 51.

30

51

Code of practice: regulatory intervention
(1)

The Regulator must issue a code of practice on regulatory interventions setting out how
it intends to make decisions referred to in section 50(1).

(2)

The code of practice may, in particular, set out examples of situations in which it may
make a regulatory intervention.
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(3)

The code of practice must be kept under review and must be re-issued (with any
revisions which the Regulator thinks appropriate) at least once every 5 years.

(4)

Before issuing a code of practice, the Regulator must consult—
(a) Ministers,

5

(b) tenants of social landlords or their representatives,
(c) social landlords or their representatives,
(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.
(5)

10

The Regulator must make arrangements for bringing the issued code of practice to the
attention of social landlords.
Remedial action

52

Performance improvement plans
(1)

15

This section applies where the Regulator, having made inquiries or otherwise,
considers—
(a) that a social landlord is, or is at risk of, failing—
(i)

to achieve an outcome set out in the Scottish Social Housing Charter, or

(ii) to meet a performance improvement target,
(b) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs, or
20

25

(c) that any other conduct by a social landlord justifies requiring it to submit and
implement a performance improvement plan.
(2)

The Regulator may require the social landlord to submit, by such time as the Regulator
may specify, a performance improvement plan setting out how and by when the social
landlord proposes to rectify or avoid the failure or other problem.

(3)

The Regulator may approve (with or without modifications or additional conditions) or
reject a performance improvement plan submitted to it.

(4)

The Regulator must not—
(a) approve a performance improvement plan submitted by a social landlord with
modifications or additional conditions, or

30

(b) reject a performance improvement plan submitted by a social landlord,
unless it has given the social landlord notice of its intention to do so and has had regard
to any views expressed by the social landlord within such period as the Regulator may
specify.
(5)

An approved performance improvement plan must be implemented by the social
landlord concerned.

(6)

The social landlord must—

35

(a) publish the approved performance improvement plan, and
(b) send a copy of it to any registered tenant organisation associated with the social
landlord.
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53

21

Where a performance improvement plan is rejected, the social landlord must submit a
revised plan to the Regulator by such time as the Regulator may specify.
Enforcement notices

(1)
5

The Regulator may serve an enforcement notice if, having made inquiries or otherwise,
it considers—
(a) that a social landlord is, or is at risk of, failing—
(i)

to achieve an outcome set out in the Scottish Social Housing Charter,

(ii) to meet a performance improvement target, or
(iii) to implement an approved performance improvement plan,
10

(b) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs,
(c) that the interests of a social landlord’s tenants need protection,
(d) that a registered social landlord’s assets need protection,
(e) that a registered social landlord’s financial viability is in jeopardy, or

15

(f) that any other conduct by a social landlord justifies serving an enforcement notice.
(2)

An enforcement notice is a notice requiring the social landlord concerned to take
action—
(a) to rectify or avoid a failure or other problem, or
(b) to protect its tenants or assets.

20

(3)

An enforcement notice must—
(a) say why it has been served, and
(b) state by when the social landlord must take action.

(4)

The Regulator must—
(a) publish an enforcement notice, and

25

(b) send a copy of it to every registered tenant organisation associated with the social
landlord concerned.
Managerial appointment
54

Appointment of manager for housing activities
(1)

30

This section applies where the Regulator, having made inquiries or otherwise,
considers—
(a) that a social landlord is, or is at risk of, failing—
(i)

to achieve an outcome set out in the Scottish Social Housing Charter,

(ii) to meet a performance improvement target,
(iii) to implement an approved performance improvement plan, or
35

(iv) to comply with an enforcement notice, and
(b) that a person needs to be appointed in order to ensure that the social landlord
provides housing services to an appropriate standard.
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(2)

The Regulator may appoint, or require the social landlord to appoint, a manager—
(a) to manage its housing activities generally, or
(b) to manage particular aspects of those activities.

(3)
5

Before appointing or requiring appointment of a manager for a local authority or a local
authority landlord, the Regulator must—
(a) consult—
(i)

the local authority or local authority landlord,

(ii) such bodies representing local authorities as it thinks fits, and
(iii) the Accounts Commission for Scotland, and
10

(b) have regard to views expressed by those consulted by such time as the Regulator
may specify.
55

Appointment of manager for financial or other affairs
(1)

15

This section applies where the Regulator, having made inquiries or otherwise,
considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs, and
(b) that a person needs to be appointed in order to ensure that the registered social
landlord manages its financial or other affairs to an appropriate standard.

(2)
20

The Regulator may appoint, or require the registered social landlord to appoint, a
manager—
(a) to manage its financial and other affairs generally, or
(b) to manage particular aspects of those affairs.

56

Appointment of manager: supplementary
(1)

It is for the Regulator to determine the terms on which a manager is to be appointed
under section 54 or 55 (including as to period of appointment and remuneration and
expenses).

(2)

It is for the social landlord to pay the manager’s remuneration and expenses.

(3)

A manager has—

25

(a) general powers to do anything required to perform the manager’s functions
(including power to enter into agreements or do anything else which the social
landlord has power to do), and

30

(b) such specific powers as the Regulator may specify.

35
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(4)

But a manager must comply with any direction by the Regulator about the performance
of the manager’s functions (and may be removed on failure to so comply).

(5)

A manager acts as the social landlord’s agent and is accordingly not personally liable on
an agreement entered into as manager.

(6)

Anyone dealing with a manager in good faith and for value need not inquire whether the
manager is acting within the powers conferred by virtue of this section.
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Registered social landlords: removal, suspension and appointment of officers etc.
57

General power to remove officers
(1)

The Regulator may remove an officer of a registered social landlord if the officer—
(a) is an undischarged bankrupt or is otherwise apparently insolvent,

5

(b) is subject to a disqualification order or a disqualification undertaking under the
Company Directors Disqualification Act 1986 (c.46) or equivalent legislation in
Northern Ireland,
(c) is disqualified from being a charity trustee under section 69 of the Charities and
Trustee Investment (Scotland) Act 2005 (asp 10),

10

(d) is, because of a mental disorder, incapable of acting, or
(e) is impeding the proper management of the registered social landlord because of
absence or other failure to act.
(2)

15

Before removing an officer, the Regulator must give at least 14 days’ notice of its
intention to do so to—
(a) the officer, and
(b) the registered social landlord.

(3)

58
20

In this section “apparently insolvent” has the meaning given by the Bankruptcy
(Scotland) Act 1985 (c.66).
Suspension of officers etc. during or following inquiries

(1)

The Regulator, when making or having made inquiries, may suspend a responsible
individual (pending decision on removal or otherwise) where it considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs,
(b) that the interests of a registered social landlord’s tenants need protection,

25

(c) that a registered social landlord’s assets need protection, or
(d) that the responsible individual—
(i)

is, during a moratorium under section 72, obstructing the Regulator from
performing its functions under Part 7, or

(ii) is not co-operating in accordance with section 81(2).
30

(2)

The Regulator, unless it considers the case to be one of urgency, must give at least 14
days’ notice of its intention to suspend a responsible individual to—
(a) the responsible individual, and
(b) the registered social landlord.

(3)
35

A suspension ceases to have effect—
(a) if the Regulator removes the individual or lifts the suspension, or
(b) where the Regulator does not so act, on the day falling 6 months after the inquiries
concerned are concluded.

(4)

The Regulator may give the registered social landlord directions about—
(a) the performance of a suspended individual’s functions,
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(b) any other matter arising from the suspension,
and may appoint an individual, on such terms as it thinks fit, to perform the suspended
individual’s functions.
(5)
5

It is an offence for a suspended individual to take any action in relation to the
management or control of—
(a) the registered social landlord concerned, or
(b) any other registered social landlord,
without the Regulator’s consent.

(6)
10

59

An individual guilty of such an offence is liable on summary conviction to a fine not
exceeding level 5 on the standard scale.
Removal of officers etc. following inquiries

(1)

The Regulator may remove a responsible individual where, having made inquiries, it
considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs,

15

(b) that the interests of a registered social landlord’s tenants need protection,
(c) that a registered social landlord’s assets need protection, or
(d) that the responsible individual—
(i)
20

is, during a moratorium under section 72, obstructing the Regulator from
performing its functions under Part 7, or

(ii) is not co-operating in accordance with section 81(2).
(2)

Before removing a responsible individual, the Regulator must give at least 14 days’
notice of its intention to do so to—
(a) the responsible individual, and

25

(b) the registered social landlord.
(3)

It is an offence for a removed individual to take any action in relation to the
management or control of—
(a) the registered social landlord concerned, or
(b) any other registered social landlord,

30

without the Regulator’s consent.
(4)

An individual guilty of such an offence is liable, on summary conviction, to—
(a) imprisonment for a term not exceeding 3 months,
(b) a fine not exceeding level 5 on the standard scale, or
(c) both.

35

60

Responsible individuals
“Responsible individual” (used in sections 58 and 59) means an officer or agent of a
registered social landlord who appears to the Regulator—
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(a) to have been responsible for,
(b) to have facilitated or otherwise contributed to, or
(c) to have been privy to,
the misconduct, mismanagement, failure or other problem concerned.
5

61

Appeals against suspension or removal
(1)

An individual may appeal to the Court of Session against the Regulator’s decision to—
(a) remove the individual under section 57 or 59, or
(b) suspend the individual under section 58.

(2)
10

The Court may determine an appeal by—
(a) confirming the decision,
(b) quashing the decision,
(c) remitting the case to the Regulator for reconsideration,
and the Court’s determination of the matter is final.

62
15

Appointment of new officers
(1)

The Regulator may appoint an individual as an officer of a registered social landlord—
(a) in place of an officer it removes under section 57 or 59,
(b) where there are no officers, or
(c) if the Regulator considers that an additional officer is needed for the proper
management of the registered social landlord’s financial or other affairs.

20

(2)

It is for the Regulator to determine the terms on which an officer is appointed (including
as to period of appointment and remuneration and expenses).

(3)

The Regulator may renew the appointment of an officer on expiry of any period of
appointment so determined.

(4)

It is for the registered social landlord to pay the appointed officer’s remuneration and
expenses.

(5)

An appointed officer is entitled—

25

(a) to require a general meeting of the registered social landlord to be convened
within 21 days of giving notice to the landlord’s officers of a request to that effect,
(b) to attend, speak and vote at such a general meeting (whether or not convened in
pursuance of paragraph (a)),

30

(c) to move a resolution at such a general meeting (whether or not so convened), and
(d) to resign or retire in accordance with the registered social landlord’s constitution.
(6)
35

An appointment may be made despite any contrary restriction in the registered social
landlord’s constitution (and any such restriction contrary to anything done by virtue of
this section is accordingly overridden in relation to the appointment concerned).
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Registered social landlords: asset protection
63

Restrictions on dealings during or following inquiries
(1)

5

This section applies if the Regulator, when making or having made inquiries,
considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs,
(b) that the interests of a registered social landlord’s tenants need protection,
(c) that a registered social landlord’s assets need protection, or
(d) that a registered social landlord’s financial viability is in jeopardy.

10

(2)

The Regulator may—
(a) direct the registered social landlord not to—
(i)

undertake particular transactions, or

(ii) make payments of a particular nature or amount,
without the Regulator’s consent, or
15

(b) direct a bank or other person not to dispose of any money, securities or other
assets it holds for the registered social landlord without the Regulator’s consent.
(3)

It is an offence for a person to fail to comply with a direction.

(4)

A person guilty of such an offence is liable on summary conviction to—
(a) imprisonment for a term not exceeding 3 months,

20

(b) a fine not exceeding level 5 on the standard scale, or
(c) both.
64

Transfer of assets following inquiries
(1)

This section applies if the Regulator, having made inquiries, considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs, or

25

(b) that a transfer of some or all of a registered social landlord’s assets would improve
the management of the assets.

30

(2)

The Regulator may direct the registered social landlord to transfer some or all of its
assets to another registered social landlord.

(3)

The Regulator must—
(a) before making a direction, consult—
(i)

the tenants of any houses it proposes to transfer, and

(ii) any secured creditor whom the Regulator knows to hold security over those
houses, and
35

(b) when making a direction, have regard to any views expressed by those consulted
by such time as the Regulator may specify.
(4)
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A transfer of assets under a direction must be made on terms specified in, or determined
in accordance with, the direction.
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Those terms must however—
(a) in the case of a transfer of some (but not all) of a registered social landlord’s
assets, set the price at not less than the amount which the Regulator, having
obtained an independent valuation, considers the assets would fetch if sold by a
willing seller to a willing registered social landlord, and

5

(b) in the case of a transfer of all of a registered social landlord’s assets, provide for
the settlement or transfer of all the transferor’s proper debts and liabilities in
respect of the assets (whether secured or not).
(6)
10

The Regulator may direct the transfer of assets from a registered social landlord which is
a charity only if the recipient registered social landlord is a charity which the Regulator,
after consulting the Office of the Scottish Charity Regulator, considers has the same or
similar charitable purposes (within the meaning of section 7(2) of the Charities and
Trustee Investment (Scotland) Act 2005 (asp 10)).

PART 6
15

REGISTERED SOCIAL LANDLORDS: ACCOUNTS AND AUDIT
65

Determination of accounting requirements
(1)

The Regulator may determine accounting requirements with a view to ensuring that the
accounts of each registered social landlord—
(a) are prepared in a proper form, and

20

(b) give a true and fair view of—
(i)

its state of affairs in relation to its housing activities, and

(ii) the disposition of funds and assets which it holds, or has held, in
connection with its housing activities.
(2)

A determination may be made generally or for particular purposes (and different
determinations may be made for different registered social landlords or different cases).

(3)

Before making, revising or withdrawing a determination, the Regulator must consult—

25

(a) registered social landlords or their representatives,
(b) the Office of the Scottish Charity Regulator,
(c) the Office for Tenants and Social Landlords, and
30

(d) such bodies representing auditors and accountants as the Regulator thinks fit.
(4)

The Regulator must make arrangements for bringing a determination (and any revision
or withdrawal) to the attention of affected registered social landlords.

(5)

A determination must not relate to a period beginning before it is published.

66
35

Compliance with accounting requirements
(1)

The accounts of a registered social landlord must comply with accounting requirements
determined by the Regulator.

(2)

The auditor’s report must state the auditor’s opinion on whether the accounts so comply.
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67

Delivery of accounts and audit
A registered social landlord must provide the Regulator with a copy of its accounts and
auditor’s report within 6 months of the end of the period to which they relate.

68
5

Failure to deliver compliant accounts
(1)

It is an offence for a registered social landlord to fail to comply with section 66 or 67.

(2)

A registered social landlord guilty of such an offence is liable on summary conviction to
a fine not exceeding level 3 on the standard scale.

69

Disclosure of information
(1)

10

This section applies to any person appointed—
(a) to carry out an audit of a registered social landlord’s accounts, or
(b) as a reporting accountant in relation to registered social landlord.
“reporting accountant” means a person appointed to prepare a report which, by virtue of
any enactment, has to be prepared in respect of accounts which are not subject to audit.

(2)

A person to whom this section applies must disclose information to the Regulator (and
may express an opinion on it) where the person has reasonable cause to believe that the
information is likely to be of material significance in relation to the performance of the
Regulator’s general functions under section 3(1)(b).

(3)

A person to whom this section applies may disclose information to the Regulator (and
express an opinion on it) where the person has reasonable cause to believe that—

15

20

(a) there is no requirement to report the information under subsection (2), but
(b) the information is likely to be relevant to the performance of any of the
Regulator’s functions.
(4)

A duty or power which arises under subsection (2) or (3) is not affected if the person in
relation to whom it arises subsequently stops acting in the capacity mentioned in
subsection (1).

(5)

No duty of confidentiality or other restriction on disclosure howsoever imposed prevents
a person from disclosing information to the Regulator under this section.

25

PART 7
REGISTERED SOCIAL LANDLORDS: INSOLVENCY ETC.
Moratorium

30

70

Notification of step towards insolvency etc.
(1)

A person specified in the following table must notify the Regulator—
(a) before taking a step so specified, and
(b) as soon as reasonably practicable after such a step is taken.
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Person

29

Step

The person taking A step to enforce a security over a registered social
the step
landlord’s land

The petitioner
5

Presenting a petition for the winding up of a registered social
landlord (but not the presenting of a petition by the Regulator
under section 101)

The
registered Notice being given (in accordance with the constitution of
social landlord
the body to those entitled to vote on the resolution) of the
proposal of a resolution for the winding up of a registered
social landlord

10

The person who Applying for, or making, an administration order in respect
applied for the of a registered social landlord which is a registered company
order
The
person Appointing an administrator in respect of a registered social
making
the landlord which is a registered company
appointment

15

(2)

The Regulator may determine for the purposes of this Part what is meant by a step to
enforce a security over a registered social landlord’s land.

(3)

Before making, revising or withdrawing a determination, the Regulator must consult—

20

(a) Ministers,
(b) registered social landlords or their representatives, and
(c) secured creditors of registered social landlords or their representatives.
(4)

25

71

Effect of failure to notify
(1)

A step specified in the table in section 70 has no effect if the person so specified fails to
give notice under subsection 70(1)(a) before the step is taken.

(2)

Failure to give notice of such a step under section 70(1)(b) does not invalidate the step.

72
30

The Regulator must make arrangements for bringing any determination (and any
revision or withdrawal) to the attention of those affected by it.

Moratorium
(1)

A moratorium on the disposal of a registered social landlord’s land begins when a step
specified in the table in section 70 is taken in respect of the registered social landlord.

(2)

The taking of another such step during the moratorium does not trigger a new
moratorium or affect the duration of the existing one.
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73

Period of moratorium
(1)

A moratorium ends (unless extended or cancelled) 56 days after notice of the step in
respect of which it began is given under section 70(1)(b).

(2)

The Regulator may extend the moratorium from time to time (but may do so only with
the consent of all of the registered social landlord’s secured creditors whom the
Regulator can locate after making reasonable enquiries).

(3)

The Regulator must give notice of any extension to—

5

(a) the registered social landlord, and
(b) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.

10

(4)

The Regulator may, after consulting the person whose step triggered a moratorium,
cancel the moratorium where it considers that the proper management of the registered
social landlord’s land can be secured without making proposals under section 77.

(5)

The Regulator must give notice of a moratorium ending to—

15

(a) the registered social landlord, and
(b) all of the registered social landlord’s secured creditors whom the Regulator can
locate after making reasonable enquiries.
(6)

20

74

Such a notice must (except where the moratorium has been cancelled) include an
explanation of section 74.
Further moratorium

(1)

If a moratorium ends (other than by cancellation), taking a step specified in the table in
section 70 in respect of the registered social landlord concerned within 3 years of the
moratorium ending does not trigger another moratorium.

(2)

But the Regulator may, in such circumstances, renew the original moratorium for a
specified period if all of the registered social landlord’s secured creditors whom the
Regulator can locate after making reasonable enquiries consent to the renewal.

(3)

The Regulator must give notice of a renewal of a moratorium to—

25

(a) the registered social landlord, and
(b) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.

30

75

Effect of moratorium
(1)

During a moratorium a registered social landlord’s land may not be disposed of without
the Regulator’s consent.

(2)

Subsection (1)—

35

(a) applies to disposals by the registered social landlord and by any other person
having power to dispose of the registered social landlord’s land, but
(b) does not apply to a disposal for which the Regulator’s consent is not required
because of section 104.
(3)

40
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The Regulator’s consent to a disposal may be given—
(a) before or after the moratorium begins,
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(b) subject to such conditions as the Regulator considers appropriate.
(4)
76

A purported disposal during a moratorium without consent is void.
Interim manager

(1)
5

During a moratorium the Regulator may appoint, or require the registered social
landlord to appoint, an interim manager—
(a) to manage its housing activities or its financial and other affairs generally, or
(b) to manage particular aspects of those activities or affairs.

10

(2)

It is for the Regulator to determine the terms on which an interim manager is to be
appointed (including as to period of appointment and remuneration and expenses).

(3)

An interim manager’s appointment ends with the earliest of the following—
(a) any date specified in the appointment,
(b) the end of the moratorium, or
(c) the agreement of proposals under section 79.

(4)
15

An interim manager has—
(a) general powers to do anything required to perform the interim manager’s
functions (including power to enter into agreements or do anything else which the
registered social landlord has power to do), and
(b) such specific powers as the Regulator may specify.

(5)
20

But an interim manager—
(a) must comply with any direction by the Regulator about the performance of the
interim manager’s functions (and may be removed on failure to so comply), and
(b) may not dispose of land.

25

(6)

An interim manager acts as the registered social landlord’s agent and is accordingly not
personally liable on an agreement entered into as interim manager.

(7)

Anyone dealing with a manager in good faith and for value need not inquire whether the
interim manager is acting within the powers conferred by virtue of this section.
Making proposals

77

Proposals: formulation
(1)

The Regulator may, during a moratorium, make proposals about the future ownership
and management of the registered social landlord’s land with a view to ensuring that
land is managed properly in the future by a registered social landlord.

(2)

Before making proposals, the Regulator must consult—

30

(a) the registered social landlord,
35

(b) all of the registered social landlord’s secured creditors whom the Regulator can
locate after making reasonable enquiries,
(c) the registered social landlord’s tenants (so far as practicable),
(d) where the registered social landlord is an industrial and provident society, the
Financial Services Authority, and


37

Housing (Scotland) Bill
Part 7—Registered social landlords: insolvency etc.

32

(e) where the registered social landlord is a charity, the Office of the Scottish Charity
Regulator.
(3)

The Regulator must, when formulating proposals—
(a) have regard to the interests of the registered social landlord’s creditors as a whole
(both secured and unsecured), and

5

(b) so far as practicable, aim to avoid worsening the position of the registered social
landlord’s unsecured creditors.
(4)

Proposals may provide for the appointment of a manager to implement the proposals
(and proposals which do so must provide for the payment of the manager’s
remuneration and expenses).

(5)

Proposals must not include anything which would result in—

10

(a) non-preferential debts being paid before preferential debts,
(b) preferential creditors being paid different proportions of preferential debts (except
where affected preferential creditors agree to be paid a smaller proportion).
15

“preferential debt” and “preferential creditor” have the same meaning as in the
Insolvency Act 1986 (c.45).
78

20

Proposals: submission
(1)

The Regulator must submit its proposals to all of the registered social landlord’s secured
creditors whom the Regulator can locate after making reasonable enquiries.

(2)

The Regulator must give notice of submitted proposals to—
(a) the registered social landlord and its officers, and
(b) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.

(3)
25

79

The Regulator must also make arrangements for bringing submitted proposals to the
attention of the registered social landlord’s members, tenants and unsecured creditors.
Proposals: agreement

(1)

Secured creditors to whom proposals are submitted under section 78 may—
(a) agree to the proposals (with or without modification), or
(b) reject the proposals.

30

(2)

Proposals agreed with modifications have effect only if the Regulator agrees to the
modifications.

(3)

The Regulator must give notice of agreed proposals to—
(a) the registered social landlord and its officers,

35

(b) all of the registered social landlord’s secured creditors whom the Regulator can
locate after making reasonable enquiries,
(c) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land,
(d) where the registered social landlord is an industrial and provident society, the
Financial Services Authority, and
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(e) where the registered social landlord is a charity, the Office of the Scottish Charity
Regulator.
(4)

5

80

The Regulator must also make arrangements for bringing agreed proposals to the
attention of the registered social landlord’s members, tenants and unsecured creditors.
Modifying proposals

(1)

Agreed proposals may be modified from time to time with the agreement of—
(a) the Regulator, and
(b) all of the registered social landlord’s secured creditors to whom the original
proposals were submitted.

10

(2)

Sections 77 and 79(3) apply to modified proposals as to the original proposals (and
references in sections 81 to 87 to agreed proposals include references to modified
proposals).
Implementing proposals

81
15

Implementation of agreed proposals
(1)

Agreed proposals are binding on and accordingly must be implemented by—
(a) the Regulator,
(b) the registered social landlord,
(c) the registered social landlord’s creditors (both secured and unsecured), and
(d) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.

20

(2)

The registered social landlord’s officers must co-operate in the implementation of
agreed proposals.
But this subsection does not require or allow officers to do anything in breach of a
fiduciary or other duty owed by them.

25

82

30

35

Appointment of manager to implement proposals
(1)

The Regulator must appoint a manager to implement agreed proposals (where the
proposals so provide).

(2)

A manager must comply with any direction by the Regulator about the performance of
the manager’s functions (and may be removed on failure to so comply).

(3)

A manager may apply to the Court of Session for directions about the performance of
the manager’s functions (and a direction by the court supersedes any contrary direction
by the Regulator).

(4)

The Regulator may appoint another manager in place of a person who for any reason
ceases to be manager.

83

Manager: powers
(1)

A manager appointed to implement agreed proposals may do anything necessary to
secure that implementation.
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(2)

A manager may, in particular—
(a) take possession of land (and raise legal proceedings for that purpose),
(b) sell or otherwise dispose of land by public auction or private contract,
(c) raise or borrow money,

5

(d) grant security over land,
(e) grant or enter into, or accept a renunciation of, a lease or tenancy,
(f) carry on the registered social landlord’s business (in so far as relating to
management and transfer of land),
(g) carry out works, or do anything else, in connection with the management or
transfer of land,

10

(h) execute deeds or other documents on behalf of the registered social landlord,
(i) use the registered social landlord’s seal (if it has one),
(j) make any arrangement or compromise on behalf of the registered social landlord,
(k) appoint (and dismiss) agents and staff,
15

(l) appoint a solicitor, accountant or other professional to assist the manager,
(m) make payments,
(n) take out insurance,
(o) raise or defend legal proceedings,
(p) refer a dispute to arbitration,

20

(q) do anything incidental to the exercise of the above powers.

25

(3)

A manager acts as the registered social landlord’s agent and is accordingly not
personally liable on an agreement entered into as manager.

(4)

Anyone dealing with a manager in good faith and for value need not inquire whether the
manager is acting within the powers conferred by virtue of this section.

(5)

A manager must, so far as practicable—
(a) consult the registered social landlord’s tenants before doing anything likely to
affect them, and
(b) inform them of the effect of any such action.

84
30

Manager of industrial and provident society: extra powers
(1)

This section applies where a manager is appointed to implement proposals relating to a
registered social landlord which is an industrial and provident society.

(2)

The manager may make and execute, on behalf of the society—
(a) an instrument providing for the amalgamation of the society with another
industrial and provident society (“amalgamation instrument”), or

35

(b) an instrument transferring the society’s engagements.
(3)
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An amalgamation instrument executed by a manager has the same effect as a resolution
by the society under section 50 of the Industrial and Provident Societies Act 1965 (c.12)
(amalgamation of societies by special resolution).
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(4)

An instrument transferring the engagements has the same effect as a transfer of
engagements under section 51 or 52 of the Industrial and Provident Societies Act 1965
(c.12) (and, in particular, has effect subject to section 54 of that Act).

(5)

The manager must send a copy of the instrument (signed by the manager) to the
Financial Services Authority.

(6)

The copy instrument must be registered by that Authority and the instrument does not
take effect until the copy is so registered.

(7)

A copy instrument registered must be sent within 14 days of execution (but a copy
registered after that period is valid).

5

10

35

85

Regulator assistance
(1)

The Regulator may give financial or other assistance to a registered social landlord in
order to—
(a) preserve its position pending the making or agreement of proposals, or
(b) facilitate implementation of agreed proposals.

15

(2)

In order to facilitate implementation of agreed proposals, the Regulator may give
financial or other assistance to—
(a) a manager appointed to implement agreed proposals,
(b) an officer of the registered social landlord.

(3)
20

The Regulator may, in particular—
(a) lend staff,
(b) arrange payment of a manager’s remuneration and expenses.

(4)

But the Regulator may not—
(a) pay grants,
(b) make loans,

25

(c) indemnify a manager or officer, or
(d) make payments, or give guarantees, connected with loans (whether secured or
otherwise),
without the consent of Ministers.
86

30

Failure by manager to implement agreed proposals
(1)

This section applies where a registered social landlord, or any of its creditors, applies to
the Court of Session on the ground that a manager has acted otherwise than in
accordance with agreed proposals.

(2)

The Court may—
(a) confirm, modify or reduce any decision or other act of the manager,

35

(b) give the manager directions, or
(c) make such other order as the court thinks fit.
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87

5

Other failure to implement agreed proposals
(1)

This section applies where any person bound by agreed proposals applies to the Court of
Session on the ground that another person so bound has acted, or proposes to act,
otherwise than in accordance with the proposals.

(2)

The Court may—
(a) confirm or modify the act,
(b) declare the act to be of no effect, or
(c) make such other order (by way of interdict, award of damages or otherwise) as the
court thinks fit.

10

88

Meaning of “land”
References in this Part to a registered social landlord’s land include references to any
existing or future interest of the landlord in rent or other receipts arising from land.

PART 8
REGISTERED SOCIAL LANDLORDS: ORGANISATIONAL CHANGE ETC.
Change of name, office or constitution

15

89

Change of name or office
A registered social landlord must give the Regulator notice of any change to—
(a) its name, or
(b) its registered or principal office,

20

within 28 days of the change being made.
90

Change of constitution
An amendment to a registered social landlord’s constitution (other than a change of
name or office) is valid only if the Regulator consents to the amendment.

91
25

Change of industrial and provident society’s rules: supplementary
(1)

This section applies where a registered social landlord which is an industrial and
provident society obtains the Regulator’s consent under section 90 to an amendment of
its rules.

(2)

A copy of the consent must accompany the copies of the amendment sent to the
Financial Services Authority in accordance with section 10(1) of the Industrial and
Provident Societies Act 1965 (c.12).

(3)

The Industrial and Provident Societies Act 1965 (c.12) applies in relation to sections 89
and 90 and subsection (2) of this section as if those provisions were contained in section
10 of that Act.

30
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Industrial and provident societies: restructuring, winding up and dissolution
92

Restructuring, winding up and dissolution of industrial and provident societies
(1)

This group of sections applies to a registered social landlord—
(a) which is an industrial and provident society, and

5

(b) whose inclusion in the register has been recorded by the Financial Services
Authority.
(2)

10

93

The Regulator must not give any consent for the purposes of this group of sections
unless satisfied that the society has consulted its tenants about the matter for which
consent is needed.
Restructuring of society

(1)

The Financial Services Authority may register a special resolution passed by the society
for the purposes of a restructuring provision only if—
(a) the Regulator consents to the special resolution, and
(b) a copy of the consent accompanies the copy special resolution sent to the
Financial Services Authority for the purposes of the Industrial and Provident
Societies Act 1965 (c.12).

15

“restructuring provision” means any of the following provisions of the Industrial and
Provident Societies Act 1965 (c.12)—
section 50 (amalgamation)
20

section 51 (transfer of engagements)
section 52 (conversion into or amalgamation with registered company)
(2)

25

94

Any new body created, or to whom engagements are transferred, in pursuance of the
special resolution is to be included in the register (and is to be treated as so included
pending such inclusion).
Voluntary winding up of society
A resolution for the voluntary winding up of the society under the Insolvency Act 1986
(c.45) is valid only if—
(a) the Regulator consents to the resolution before it is passed, and
(b) a copy of the consent accompanies the copy resolution sent to the Financial
Services Authority for the purposes of section 30 of the Companies Act 2006
(c.46) (as applied by virtue of section 55 of the Industrial and Provident Societies
Act 1965 (c.12) and section 84(3) of the Insolvency Act 1986 (c.45)).

30

95
35

Dissolution of society
The Financial Services Authority may register an instrument of dissolution of the
society under section 58 of the Industrial and Provident Societies Act 1965 (c.12), or
cause notice of the dissolution to be advertised under that section, only if—
(a) the Regulator consents to the dissolution, and
(b) a copy of the consent accompanies the instrument sent to the Financial Services
Authority for the purposes of that section.
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Companies: restructuring and winding up
96

5

Restructuring and winding up of companies
(1)

This group of sections applies to a registered social landlord which is a registered
company.

(2)

The Regulator must not give any consent for the purposes of this group of sections
unless satisfied that the company has consulted its tenants about the matter for which
consent is needed.

97

Restructuring of company
(1)

A court order made in respect of the company under section 899 or 900 of the
Companies Act 2006 (c.46) has effect only if the Regulator consents to the order before
it is made.

(2)

Where the whole or any part of the undertaking and property and liabilities of the
company are transferred to another company in pursuance of an order under section 900
of the Companies Act 2006 (c.46), that other company is to be included in the register
(and is to be treated as so included pending such inclusion).

10

15

98

20

Conversion of company into industrial and provident society
(1)

A special resolution by the company under section 53 of the Industrial and Provident
Societies Act 1965 (c.12) has effect only if the Regulator consents to the special
resolution before it is passed.

(2)

The new industrial and provident society created in pursuance of that resolution is to be
included in the register (and is to be treated as so included pending such inclusion).

99

Company voluntary arrangement
A voluntary arrangement under Part 1 of the Insolvency Act 1986 (c.45) in relation to
the company does not take effect under section 5 of that Act unless the Regulator
consents to the voluntary arrangement.

25

100

Voluntary winding up of company
A special resolution for the voluntary winding up of the company under the Insolvency
Act 1986 (c.45) is valid only if the Regulator consents to the special resolution before it
is passed.
Winding up petition

30

101
(1)

Regulator’s power to petition for winding up
This section applies to a registered social landlord which is—
(a) an industrial and provident society, or
(b) a registered company.

35

(2)

The Regulator may present a petition for the winding up of the registered social landlord
under the Insolvency Act 1986 (c.45) on the ground—
(a) that the registered social landlord is failing properly to carry out its objects,
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(b) that the registered social landlord is unable to pay its debts within the meaning of
section 123 of that Act, or
(c) the Regulator has directed the registered social landlord under section 64 to
transfer all its assets to another registered social landlord.

Asset transfer on dissolution or winding up

5

102
(1)

Asset transfer on dissolution or winding up
This section applies to a registered social landlord—
(a) which is an industrial and provident society dissolved as mentioned in section
55(a) or (b) of the Industrial and Provident Societies Act 1965 (c.12), or

10

(b) which is a registered company wound up under the Insolvency Act 1986 (c.45).
(2)

Any surplus assets available after the registered social landlord’s liabilities have been
discharged are to be transferred to such other registered social landlord as the Regulator
directs.

(3)

The Regulator must—

15

(a) before making a direction, consult the tenants of any houses to be included in the
transfer, and
(b) when making a direction, have regard to any views expressed by those consulted
by such time as the Regulator may specify.
(4)

The Regulator may discharge any liability of the registered social landlord in order to
ensure that assets which would otherwise need to be sold to discharge that liability are
instead transferred under subsection (2).

(5)

The Regulator may direct the transfer of assets from a registered social landlord which is
a charity only if the recipient registered social landlord is a charity which the Regulator,
after consulting the Office of the Scottish Charity Regulator, considers has the same or
similar charitable purposes (within the meaning of section 7(2) of the Charities and
Trustee Investment (Scotland) Act 2005 (asp 10)).

(6)

This section has effect despite anything in—

20

25

(a) the Industrial and Provident Societies Act 1965 (c.12),
(b) the Insolvency Act 1986 (c.45),
30

(c) the Companies Act 2006 (c.46), or
(d) the registered social landlord’s constitution.
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PART 9
DISPOSAL OF LAND OR ASSETS BY REGISTERED SOCIAL LANDLORDS
CHAPTER 1
REGULATION OF DISPOSALS
5

103
(1)

Power to dispose of land or assets
A registered social landlord has power to dispose of land, or to dispose of any other
asset by granting security over it, but may do so only if—
(a) the Regulator consents to the disposal, or
(b) the Regulator’s consent is not required because of section 104.

10

(2)

The Regulator may—
(a) give general consent to certain disposals, or
(b) give consent for particular purposes (for example, for particular registered social
landlords, particular land or particular disposals).

(3)
15

104
(1)

The Regulator’s consent may be conditional.
Disposals not requiring consent
The Regulator’s consent is not required for a disposal—
(a) by way of a lease under a Scottish secure tenancy (or what would be such a
tenancy but for schedule 1 to the Housing (Scotland) Act 2001 (asp 10)),
(b) by way of a lease under a short Scottish secure tenancy,

20

(c) by way of a lease under an assured tenancy or an assured agricultural occupancy,
(d) by way of a lease under what would be an assured tenancy but for any of
paragraphs 3 to 8 and 12 of schedule 4 to the Housing (Scotland) Act 1988 (c.43),
(e) by way of an occupancy arrangement,
(f) made in pursuance of the right to buy conferred by Part 3 of the Housing
(Scotland) Act 1987 (c.26), or

25

(g) of such type and made in such manner as the Regulator may determine.
(2)

For the purposes of subsection (1)(e) an occupancy arrangement is an arrangement other
than a lease—
(a) under which a person has the lawful right to occupy living accommodation
(within the meaning of section 194 of the Housing (Scotland) Act 2006 (asp 1))
which forms part of premises or a group of premises owned by the landlord, and

30

(b) where the occupants of the premises share with each other one or more of—
(i)

a toilet,

(ii) personal washing facilities, or
35

(iii) facilities for the preparation or provision of cooked food.
(3)
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(a) Ministers,
(b) registered social landlords or their representatives, and
(c) secured creditors of registered social landlords or their representatives.
(4)
5

105

10

The Regulator must make arrangements for bringing a determination (and any revision
or withdrawal) to the attention of those affected by it.
Notification where disposal consent not required

(1)

If a registered social landlord makes a disposal which does not require the Regulator’s
consent it must notify the Regulator as soon as reasonably practicable.

(2)

The Regulator may make a determination dispensing with the notification requirement.

(3)

A determination may be given generally or for particular purposes (and different
determinations may be issued for different social landlords or for different areas or
properties).

(4)

Before issuing, revising or withdrawing a general determination, the Regulator must
consult—

15

(a) Ministers,
(b) tenants of social landlords or their representatives,
(c) registered social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
(5)

20

106
(1)

The Regulator need not consult on a specific determination relating only to one or more
particular registered social landlords or properties.
Tenant consultation: other disposals
This section applies where—
(a) a registered social landlord proposes to make a disposal of land for which the
Regulator’s consent is required, and

25

(b) Chapter 2 of this Part does not apply in relation to the proposed disposal (see
section 109).
(2)

The registered social landlord must—
(a) consult—
(i)

30

tenants of any houses included in the disposal, and

(ii) any other person whom the Regulator requires the landlord to consult, and
(b) inform the Regulator of the views expressed by those consulted.
107

Effect of disposals without consent
A disposal of land by a registered social landlord for which the Regulator’s consent is
required is void if the Regulator has not consented to the disposal.
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108

De-registered bodies
This Part applies in relation to a disposal of land by a body removed from the register of
social landlords as if that body were still registered.
But it only so applies in relation to land held by the body before it was so removed.

5

CHAPTER 2
SPECIAL PROCEDURE FOR DISPOSALS RESULTING IN CHANGE OF LANDLORD
109
(1)

Disposals resulting in change of landlord
This Chapter applies to a disposal of land by a registered social landlord—
(a) for which the Regulator’s consent is required, and

10

(b) as a result of which a tenant under a Scottish secure tenancy will cease to be a
tenant of the registered social landlord making the disposal.
(2)

Where this Chapter applies to only a part of a disposal of land, it applies to that part as
to a separate disposal.

(3)

Despite subsection (1), this Chapter does not apply to a disposal in accordance with
section 51 of the Industrial and Provident Societies Act 1965 (c.12) from a registered
social landlord which is an industrial and provident society to another such landlord.

15

110
(1)

Special procedure: tenant consultation, ballot and consent
The Regulator must not consent to a disposal to which this Chapter applies unless—
(a) the registered social landlord certifies to the Regulator that it has complied with
sections 111 to 113, and

20

(b) the Regulator is satisfied—
(i)

that a majority of tenants voting in a ballot conducted under section 113
wish the disposal to proceed, and

(ii) where the disposal is to a person other than a registered social landlord, that
a disposal to a registered social landlord is not appropriate.

25

(2)

The Regulator may have regard to any information available to it when deciding
whether to consent.

(3)

Subsection (1)(b) does not affect the Regulator’s general discretion to refuse consent—
(a) on grounds relating to whether a disposal is supported by tenants, or

30

(b) on any other grounds.
111
(1)

Consultation with tenants
A registered social landlord proposing to make a disposal to which this Chapter applies
must serve a notice on the tenants of each house included in the proposed disposal—
(a) specifying to whom the proposed disposal is to be made,

35
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(c) informing them of their right to make representations to the registered social
landlord within such reasonable period (of not less than 28 days) as may be
specified, and
(d) including such other details about the proposed disposal as the landlord considers
appropriate.

5

(2)

The registered social landlord must, after considering any timeous representations made
in pursuance of the notice served under subsection (1), serve a further notice on the
tenants concerned—
(a) informing them—

10

(i)

of any significant changes to the proposed disposal, and

(ii) of their right to object to the proposed disposal within such reasonable
period (of not less than 28 days) specified in the notice, and
(b) explaining—
(i)
15

that the disposal requires the Regulator’s consent, and

(ii) that the Regulator is not permitted to give consent unless satisfied that a
majority of tenants voting in a ballot conducted in accordance with this Act
wish the disposal to proceed.
112
(1)

20

Further information
The Regulator may, before deciding whether to consent to a disposal to which this
Chapter applies—
(a) direct the registered social landlord concerned—
(i)

25

to carry out further consultation with tenants in addition to that carried out
under section 111 (either before or after the ballot conducted under section
113), and

(ii) to give the Regulator such information about that consultation as it may
require,
(b) require the registered social landlord concerned to provide any information—
(i)

30

about representations and objections made by tenants and others in relation
to the proposed disposal,

(ii) about the ballot conducted under section 113, or
(iii) otherwise relating to the proposed disposal,
which the Regulator considers relevant.
113

Ballot

(1)

A registered social landlord proposing to make a disposal to which this Chapter applies
must conduct a ballot of tenants of houses included in the proposed disposal on the
question of whether the tenants wish the disposal to proceed.

(2)

The registered social landlord must inform the Regulator of the results of the ballot.

35
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114
5

44

The registered social landlord must, when conducting the ballot and informing the
Regulator of the results, have regard to any guidance issued by Ministers about such
matters.
Unaffected tenants

(1)

In this section, “unaffected tenant” means a tenant of a house included in a proposed
disposal of land who the registered social landlord expects to have vacated the house
before the disposal is made.

(2)

The registered social landlord—
(a) need not give notice (or further notice) under section 111 to an unaffected tenant,
and

10

(b) may exclude an unaffected tenant from the ballot conducted under section 113.
(3)

15

115

But, where a registered social landlord does not give such a notice or so excludes a
tenant, the Regulator must not decide whether to consent to the disposal unless the
registered social landlord has served notice on the Regulator confirming that the tenants
concerned have all vacated the houses concerned.
Purchaser protection
Failure by the Regulator or by a registered social landlord to comply with any provision
of this Chapter in relation to a disposal does not invalidate the Regulator’s consent to the
disposal.

20

PART 10
CHANGE OF LANDLORD: SECURE TENANTS
116

25

(1)

An approved person has the right to acquire an eligible house from a local authority
landlord.

(2)

That right includes the right to acquire such other heritable property owned by the local
authority landlord which will reasonably serve a beneficial purpose in connection with
the occupation of that house (and references in this Part to “house” are to be construed
accordingly).

117
30

50

Approved persons

(1)

The Regulator may approve any person (other than a local authority landlord) as a
person who may exercise the right conferred by section 116.

(2)

An approval may be given generally or for particular persons, acquisitions, areas or
purposes and different approvals may be given for different cases.

(3)

An approval may be given subject to conditions (for example, an approval may specify a
maximum number of houses which the approved person may acquire).

(4)

The Regulator may vary or revoke an approval (but such a revocation or approval has no
effect on transactions previously completed).

35
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(1)

45

Eligible houses
An eligible house is a house (other than an exempt house) which is—
(a) owned by a local authority landlord, and
(b) occupied by a qualifying tenant.

5

(2)

A “qualifying tenant” is a tenant under a Scottish secure tenancy (other than a tenancy in
respect of which an order for recovery of possession has been granted under section
16(2) of the Housing (Scotland) Act 2001 (asp 10)).

(3)

An exempt house is a house—
(a) which is one of a group which has been provided with facilities (including a call
system and the services of a warden) specially designed or adapted for the needs
of persons of pensionable age or disabled persons,

10

(b) which has facilities which are substantially different from those of an ordinary
house and has been designed or adapted for occupation by a person of pensionable
age or a disabled person whose special needs require accommodation of the kind
provided by the house, or

15

(c) which falls within subsection (4).
(4)

A house falls within this subsection if—
(a) it is held by Orkney Islands Council, Shetland Islands Council or Comhairle nan
Eilean Sar for the purposes of its functions as an education authority and is
required for the accommodation of a person who is or will be employed by the
council for those purposes, and

20

(b) the council concerned is not likely to be able reasonably to provide other suitable
accommodation for that person.
119
25

(1)

Application to acquire eligible house
An approved person may make an application to a local authority landlord which—
(a) states that the applicant seeks to acquire under this Part an eligible house owned
by the local authority landlord, and
(b) is otherwise in such form as the Regulator may from time to time determine.

(2)
30

Such an application must be accompanied by the written agreement to an approach
being made to the local authority landlord of—
(a) the qualifying tenant occupying the eligible house (and in the case of a joint
tenancy each qualifying tenant), and
(b) any spouse or civil partner of such a qualifying tenant, or any person living with
such a qualifying tenant as if they were the tenant’s spouse or civil partner, who
occupies the house as an only or principal home.

35

(3)

The applicant must give a copy of the application to—
(a) the Regulator, and
(b) each qualifying tenant.

(4)
40

An application ceases to have effect if, at any time before notice of acceptance of an
offer to sell is given under section 123—
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(a) the applicant withdraws the application by giving notice of withdrawal to the local
authority landlord and each qualifying tenant,
(b) a person whose agreement has been obtained for the purposes of subsection (2)
withdraws that agreement by giving notice to the local authority landlord and the
applicant, or

5

(c) the applicant is required to do anything under this Part within a certain period and
that period (or that period as extended under section 127) expires without the
applicant doing what is required,
but this does not affect the applicant’s right to make a further application.
10

120
(1)

Offer to sell
The local authority landlord must, within 2 months of an application being made under
section 119—
(a) make an offer to sell the house to the applicant—
(i)

15

at a price equal to the market value of house as determined in accordance
with section 121, and

(ii) subject to conditions imposed in accordance with section 122, or
(b) refuse the application under section 124.
(2)
121
20

(1)

The local authority landlord must give a copy of an offer to sell to the qualifying tenant.
Market value of eligible house
It is for the local authority landlord to instruct either of the following to determine the
market value of an eligible house—
(a) the district valuer, or
(b) a qualified valuer nominated by the local authority landlord and accepted by the
applicant.

25

(2)

In determining the market value of an eligible house, the valuer must have regard to the
price which the house would realise if sold on the open market by a willing seller, with
the following assumptions—
(a) that it was sold on the day on which the application to acquire the house was
made,

30

(b) that it was sold subject to the tenancy held by the qualifying tenant but otherwise
with vacant possession,
(c) that it was to be conveyed with the same right and subject to the same burdens as
would apply to an acquisition under this Part,
(d) that the only prospective acquirers were the persons who were approved persons
on the date on which the application was made, and

35

(e) that the applicant would, within a reasonable period, carry out such works as are
reasonably necessary to put the house into the state of repair required by the local
authority landlord’s repairing obligations.
(3)
40
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(a) a negative value equal to the amount which would require to be paid to an
approved person in order that the approved person would willingly acquire the
house, or
(b) where an approved person would willingly acquire the house for no consideration,
nil,

5

and the house’s market value may accordingly be determined to be a negative value or
nil.
(4)

Where market value is determined to be a negative value or nil—
(a) the reference in section 120 to selling the house is to be read as a reference to
disposing of it, and

10

(b) where the market value is determined to be a negative value, the obligation to pay
falls on the local authority landlord.
122
(1)
15

Sale conditions
An offer to sell—
(a) must include such conditions as are needed to entitle the applicant to receive a
good and marketable title to the house, and
(b) may be subject to such other conditions as are reasonable.

(2)

But such other conditions—
(a) must not reduce the tenant’s enjoyment and use of the house as tenant of the
applicant from that which the tenant had as tenant of the local authority landlord,

20

(b) must not require the applicant or the tenant to pay any of the local authority
landlord’s expenses, and
(c) must not impose a new charge, or increase an existing charge, for the provision of
a service in relation to the house unless that charge is in reasonable proportion to
the cost to the local authority landlord of providing the service.

25

(3)

An applicant who—
(a) considers that a condition contained in the offer to sell is unreasonable, or
(b) wishes to have a new condition included in the offer to sell,
may request the local authority landlord to amend the offer to sell accordingly.

30

(4)

Such a request—
(a) is to be given by serving notice on the local authority landlord, and
(b) must be made within 1 month of the offer to sell being made.

(5)

The local authority landlord must, within 1 month of such a request being made—
(a) agree to the request and make an accordingly amended offer to sell to the
applicant, or

35

(b) refuse the request by notifying the applicant accordingly.
(6)

If a local authority landlord—
(a) refuses a request, or
(b) fails to comply with subsection (5),
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the applicant may refer the matter to the Lands Tribunal.
(7)

Such a reference must be made within 1 month of the refusal or, as the case may be, of
the expiry of the period referred to in subsection (5).

(8)

The Lands Tribunal may determine such a reference by—

5

(a) upholding a condition,
(b) striking out or modifying a condition, or
(c) inserting a new condition.
(9)

10

123
(1)

Where a Lands Tribunal determination results in a modification of the offer to sell, it
must order the local authority landlord to make to the applicant an amended offer to sell
(amended in accordance with the determination) within 2 months of the determination.
Acceptance of an offer to sell
An applicant may give the local authority landlord notice of acceptance of an offer to
sell within 2 months of the latest of—
(a) the date on which the offer to sell was made,

15

(b) the date on which an amended offer to sell (or, if there is more than one, the latest
amended offer to sell) was made,
(c) the date of a determination by the Lands Tribunal under section 122(8) which
does not require the local authority landlord to make an amended offer to sell.
(2)

If a notice of acceptance is not given within the period required by subsection (1) (or
within that period as extended under section 127), both the offer to sell and the related
application made under section 119 lapse.

(3)

A notice of acceptance is of no effect unless the qualifying tenant and the applicant have
concluded a lease of the house for a period immediately subsequent to the acquisition of
the house (being a lease which is conditional upon that acquisition proceeding).

(4)

Giving a notice of acceptance constitutes a contract of sale of the house between the
local authority landlord and the applicant on the terms contained in the offer (or
amended offer) to sell.

20

25

124
(1)
30

Refusal of application
A local authority landlord may refuse an application made under section 119 (by giving
notice of refusal to the applicant) where it—
(a) disputes the applicant’s right to acquire under this Part, or
(b) considers after reasonable inquiry (including giving the applicant a reasonable
opportunity to amend the application) that any information in the application is
materially incorrect.

35

(2)

A notice of refusal must—
(a) specify the grounds of the dispute or, as the case may be, the information
considered to be materially incorrect, and
(b) must be given—
(i)

40
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where given under subsection (1)(a), within 1 month of the date on which
the application was made, and
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(ii) where given under subsection (1)(b), within 2 months of that date.
(3)

5

125
(1)

The applicant may, within 1 month of a notice of refusal being given, refer the matter to
the Lands Tribunal for a finding that the applicant is entitled to exercise the right
conferred by this Part on such terms as it may determine.
Reference to Lands Tribunal
Where a local authority landlord—
(a) fails to comply with section 120(1),
(b) fails to comply with an order made under section 122(9), or
(c) fails to progress an application in accordance with any finding under section
124(3) within 2 months of that finding being made,

10

the applicant may refer the matter to the Lands Tribunal.
(2)

15

Anything done by the Lands Tribunal under this subsection has effect as if done by the
local authority landlord.
(3)

126
20

The Lands Tribunal may, if it finds that any of paragraphs (a) to (c) of subsection (1)
apply, make an offer to sell to the applicant and do otherwise as the local authority
landlord might do in pursuance of such an offer to sell.

Nothing in this section affects a provision in any other enactment relating to the
enforcement of a statutory duty whether under that enactment or otherwise.
Consent for subsequent disposals

(1)

A person who acquires any property under this Part must not dispose of it unless the
Regulator consents to the disposal.

(2)

The Regulator may—
(a) give general consent to certain disposals, or
(b) give consent for particular purposes (for example, for particular persons,
particular property or particular disposals).

25

(3)

The Regulator’s consent may be conditional.

(4)

Before consenting to a disposal, the Regulator must—
(a) satisfy itself that the person who is seeking the consent has consulted—
(i)

30

the tenants of houses included in the disposal, and

(ii) any other person whom the Regulator requires the person to consult, and
(b) have regard to the views expressed by those consulted.
(5)

127
35

This section does not apply to a disposal by a registered social landlord (such a disposal
being subject to Part 9).
Extension of time periods
Any period during which a local authority landlord or an applicant may or must do
anything under this Part may be extended (or further extended) by notice given before
the end of the period by—
(a) the applicant, where the thing is to be done by the local authority landlord, or
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(b) the local authority landlord, where the thing is to be done by the applicant.

PART 11
RIGHT TO BUY: REFORMS
128
5

Re-accommodated persons: protection of right to buy
Section 61 of the Housing (Scotland) Act 1987 Act (c.26) is amended as follows—
(a) in subsection (2)(c), for “(11)(n)”, substitute “(11)(ab), (ac) or (n)”,
(b) in subsection (10)(b), after sub-paragraph (iii) insert—
“(iiia) there shall be disregarded any period beginning with the termination of a
tenancy (or of a tenant’s interest in a tenancy) under section 18(2), 20(3)
or 22(3) of the Housing (Scotland) Act 2001 (asp 10) and ending with
the person in question being re-accommodated in pursuance of section
19(3)(b), 21(3)(b) or 22(6) of that Act; and”,

10

(c) in subsection (11), after paragraph (aa) insert—
“(ab) any person who provided the tenant with accommodation in pursuance
of—

15

(i)

an order for recovery of possession made under section 16(2) of
the Housing (Scotland) Act 2001 (asp 10) on any of the grounds
set out in paragraphs 9 to 15 of schedule 2 to that Act; or

(ii) section 19(3)(b), 21(3)(b) or 22(6) of that Act;
20

(ac) any person who provided the tenant with accommodation in pursuance of
a decision by the landlord to demolish a house subject to a Scottish
secure tenancy as a result of which—
(i)

25

the tenancy was terminated by written agreement between the
landlord and the tenant; and

(ii) the accommodation concerned was made available to the tenant;”.
129

Limitation on right to buy: new tenants
After section 61 of the Housing (Scotland) Act 1987 (c.26) insert—
“61ZA
(1)

Section 61 applies to a house let under a Scottish secure tenancy created on or
after the day on which section 129 of the Housing (Scotland) Act 2010 (asp 00)
comes into force only if the tenant has, since that day, continuously been in
occupation of a house (including accommodation provided as mentioned in
section 61(11)(ab), (ac) or (n)) or of a succession of houses provided by any
persons mentioned in section 61(11).

(2)

For the purpose of determining such a period of continuous occupation—

30

35

40
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Limitation on right to purchase: new tenants

(a) there shall be disregarded any period beginning with the termination of a
tenancy (or of the tenant’s interest in a tenancy) under section 18(2),
20(3) or 22(3) of the Housing (Scotland) Act 2001 (asp 10) and ending
with the tenant being re-accommodated in pursuance of section 19(3)(b),
21(3)(b) or 22(6) of that Act; and
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(b) the landlord may disregard any interruption in occupation which appears
to it to result from circumstances outwith the control of the tenant in
question.”.
130
5

(1)

Pressured areas: amendments
Section 61B of the Housing (Scotland) Act 1987 Act (c.26) is amended as follows—
(a) in subsection (1), for the words from the beginning to “authority’s” substitute “A
local authority may designate any part of their”,
(b) after subsection (1) insert—
“(1A) A designation under subsection (1) may be made—

10

(a) generally in relation to all houses in the area designated which tenants
have the right to purchase under section 61(1), or
(b) in relation to particular types of such houses only.
(1B) Where a designation relates only to a particular type of house in the area
designated as a pressured area, the references in subsections (3), (4) and (7) to
a house are to be read in connection with that designation as referring only to a
house of that type.

15

(1C) A designation under subsection (1) has effect for such period, not exceeding 10
years, as the local authority may specify.”,
(c) subsection (2) is repealed,
20

(d) in subsection (5), after paragraph (a) insert—
“(aa) where the designation relates only to a particular type of house in the
area designated as a pressured area, specify the type in question,”,
(e) in subsection (8), for the words from “Scottish” to “revocation” substitute “local
authority at any time”,

25

(f) in subsection (9), for “proposal” substitute “designation”,
(g) in subsection (10), after second “area” insert “in relation to any type of house to
which the designation relates”.
(2)

Section 61C of the Housing (Scotland) Act 1987 Act (c.26) is amended as follows—
(a) subsections (1) and (2) are repealed,

30

(b) in subsection (3)—
(i)

for “a proposal” substitute “, amending or revoking a designation”,

(ii) for “shall consult” substitute “shall—
(a) take such steps as are reasonable to publicise its proposal to make,
amend or revoke the designation and its reasons for so proposing, and
35

(b) consult—”, and
(iii) old paragraphs (a) and (b) become sub-paragraphs (i) and (ii) of the new
paragraph (b),
(c) after subsection (3) insert—
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“(4)

A local authority proposing to make, amend or revoke a designation under
section 61B(1) must, before doing so, have regard to any guidance issued by
the Scottish Ministers about—
(a) how and when they should do so,

5

(b) the information which they should take into account before doing so, and
(c) the terms of such designations.”.
131

Limitation on right to buy: new supply social housing
After section 61E of the Housing (Scotland) 1987 Act (c.26) insert—
“61F

10

Limitation on right to purchase: new supply social housing

(1)

Section 61 does not apply to a new supply social house.

(2)

Subsection (1) does not affect the right of a tenant to purchase a new supply
social house under this Part if—
(a) the tenant moved to the new supply social house in pursuance of—
(i)

15

an order for recovery of possession made under section 16(2) of
the Housing (Scotland) Act 2001 (asp 10), on any of the grounds
set out in paragraphs 9 to 15 of schedule 2 to that Act, in respect of
a house subject to a Scottish secure tenancy created before the
relevant day; or

(ii) the operation of section 19(3)(b), 21(3)(b) or 22(6) of that Act
following termination of a Scottish secure tenancy created before
the relevant day;

20

(b) the tenant moved to the new supply social house from a house subject to
a Scottish secure tenancy created before the relevant day in pursuance of
a decision by the landlord to demolish that other house as a result of
which—

25

(i)

the tenancy of that other house was terminated by written
agreement between the landlord and the tenant; and

(ii) the new supply social house was made available to the tenant;
(c) the tenant occupied the new supply social house immediately before the
relevant day under a short Scottish secure tenancy which has, since that
day, been converted into a Scottish secure tenancy under section 37 of
the Housing (Scotland) Act 2001 (asp 10); or

30

(d) the landlord failed to give the tenant notice (in the prescribed form) of
the effect of subsection (1) at least 7 days before the creation of the
Scottish secure tenancy to which the new supply social house is subject.

35

(3)

In this section—
“new supply social house” means a house—
(a)

40
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which is let under a Scottish secure tenancy created on or after the
relevant day; but

(b) which was not so let on or before 25 June 2008; and
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“relevant day” means the day on which section 131 of the Housing
(Scotland) Act 2010 (asp 00) comes into force.”.

PART 12
REGISTRATION OF PRIVATE LANDLORDS
5

132

Introductory
This Part contains miscellaneous amendments of Part 8 of the Antisocial Behaviour etc.
(Scotland) Act 2004 (asp 8) (“the 2004 Act”).

133

Appointment of agents: fees
In section 88 of the 2004 Act, after subsection (2) insert—

10

“(2A) Subject to subsections (2B) and (2C), the notice shall be accompanied by such
fee as the local authority may determine.
(2B) No fee shall be payable under subsection (2A) if, when the notice is given—
(a) the person appointed is entered in the register as a relevant person, or
(b) another relevant person’s entry in the register states that the person
appointed acts for the other relevant person.

15

(2C) The Scottish Ministers may by regulations prescribe for the purposes of
subsection (2A)—
(a) fees;
(b) how fees are to be arrived at;
20

(c) other cases in which no fee shall be payable.”.
134
(1)

Access to register: additional information
In section 88A(1) of the 2004 Act—
(a) in paragraph (a), before sub-paragraph (i) insert—
“(zi) confirmation of whether any application relating to the house has
been made in accordance with section 83 but has not yet been
determined;”,

25

(b) in paragraph (a)(i), for “the owner” substitute “any owner of the house”,
(c) in paragraph (b)—
(i)
30

after “applicant” insert “—
(i)”,

(ii) after “register” insert “; and
(ii) whether its register includes a note under section 92ZA of a
decision to refuse that other person’s entry in, or to remove that
other person from, the register.”.
35

(2)

After section 92 of the 2004 Act insert—
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“92ZA
(1)

Duty to note refusals and removals
Subsection (2) applies where—
(a) a local authority decides to—
(i)

5

refuse to enter a person in its register under section 84(2)(b); or

(ii) remove a person from its register under section 88(8) or 89(1); and
(b) either—
(i)

10

the period for making an application to the sheriff in relation to the
decision for the purposes of section 92(2) expires without an
application being made; or

(ii) such application is refused by the sheriff and—
(A) the period for appealing against the sheriff’s decision expires
without an appeal being made; or
(B) such an appeal is refused by the sheriff principal.
(2)

Where this subsection applies, the local authority must note the fact that the
person has been refused entry to, or removed from, its register.

(3)

Such a fact must, subject to subsection (4)—

15

(a) remain on the register for 12 months from the date on which the local
authority is required to enter it; and
(b) be removed from the register at the end of that period.
20

(4)

135
25

Where a person in respect of whom a local authority notes a fact in its register
under subsection (2) is subsequently entered in the register before the end of
the period mentioned in subsection (3)(a), the local authority must remove the
fact from the register when the person is so registered.”.

Penalty for acting as unregistered landlord etc.
In section 93(7) of the 2004 Act, for “level 5 on the standard scale” substitute
“£20,000”.

136

Power to obtain information
After section 97 of the 2004 Act insert—
“Information

30

97A
(1)

Power to obtain information
A local authority may, for the purpose of enabling or assisting it to exercise
any function under this Part, require any person appearing to it to fall within
subsection (3) to provide the local authority with—
(a) confirmation of the nature of that person’s interest in the house;

35

(b) the name and address of, and information about that person’s
relationship with, any other person whom that person knows to—
(i)

own, occupy or have any other interest in the house; or

(ii) act in relation to a lease or occupancy arrangement to which that
house is subject;
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(c) such other information relating to the house, or such other person, as the
local authority may reasonably request.

5

(2)

A requirement under subsection (1) is to be made by sending it by recorded
delivery service to the person concerned.

(3)

A person falls within this subsection if the person—
(a) owns, occupies or has any other interest in the house concerned; or
(b) acts in relation to a lease or occupancy arrangement to which that house
is subject.

(4)

It is an offence for a person—

10

(a) without reasonable excuse, to fail to comply with a requirement made
under this section; or
(b) to knowingly or recklessly provide information which is false or
misleading in a material respect to a local authority or any other
person—

15

(i)

in purported compliance with a requirement made under this
section; or

(ii) otherwise if the person knows, or could reasonably be expected to
know, that the information may be used by, or provided to, a local
authority in connection with its functions under this Part.
20

(5)

A person guilty of such an offence is liable on summary conviction to a fine
not exceeding level 2 on the standard scale.”.

PART 13
AMENDMENT OF HOUSING (SCOTLAND) ACT 2006
137
25

Introductory
This Part contains miscellaneous amendments of the Housing (Scotland) Act 2006 (asp
1) (“the 2006 Act”).

138

HRA designation orders: removal of Ministerial involvement

(1)

Section 2(2) of the 2006 Act is repealed.

(2)

In section 5 of the 2006 Act—

30

(a) in subsection (1), paragraph (b) and the word “or” immediately preceding it are
repealed,
(b) in subsection (2), the words “, with the consent of the Scottish Ministers,” are
repealed,
(c) in subsection (4), the words “(1)(b) or” are repealed.

35

(3)

In schedule 1 to the 2006 Act—
(a) in paragraph 1(3)—
(i)

for the words from first “as” to “considering” substitute “consider”,
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(ii) after first “notice” insert “before deciding whether to make the HRA
designation order.”,
(iii) sub-paragraphs (a) and (b) are repealed,
(b) after paragraph 1(5) insert—
5

“(5A) Before making such a modification, the local authority must—
(a) give notice describing the general effect of the proposed modification
to—
(i)

10

any owner and occupier of a house, and any other person, who it
considers likely to be significantly affected by the modification,
and

(ii) where it considers that a building which falls within paragraph 4 is
likely to be significantly affected by the modification, the planning
authority (where the planning authority is not the local authority),
and
15

(b) consider any representations made by such persons.”,
(c) paragraph 1(6) is repealed,
(d) paragraph 2 is repealed,
(e) in the heading for paragraph 3, for “designation” substitute “decision”,
(f) after paragraph 3(2) insert—

20

“(3)

139
25

Where the local authority decides not to make an HRA designation order
proposed under paragraph 1(1), they must give notice of that fact to the
persons, and in the manner, mentioned in that provision.”.

Recovery of expenses

(1)

In section 50(2)(c)(i) of the 2006 Act, after “unable” insert “or unwilling”.

(2)

In section 59(1) of the 2006 Act, after paragraph (a) insert—
“(aa) expenses it incurs in pursuance of—
(i)

devising a maintenance plan under 46(1)(b)(ii) or (c), or

(ii) varying a maintenance plan under section 47(1),”.
(3)
30

In section 61 of the 2006 Act, after subsection (3) insert—
“(3A) A local authority may recover—
(a) the amount of any fee payable in respect of registering any such
document,
(b) any administrative expenses incurred by it in connection with the
registration, and

35

(c) interest, at such reasonable rate as it may determine, from the date when
a demand for payment is served until the whole amount is paid,
from the owner of the house concerned.”.
(4)

In section 172 of the 2006 Act—
(a) in subsection (1), after “(2)” insert “, section 61(3A), subsection (6A) below”,
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(b) after subsection (6) insert—
“(6A) A local authority may recover—
(a) the amount of any fee payable in respect of registering a repayment
charge or a discharge of such a charge,
5

(b) any administrative expenses incurred by it in connection with the
registration, and
(c) interest, at such reasonable rate as it may determine, from the date when
a demand for payment is served until the whole amount is paid,
from the owner of the living accommodation concerned.”.

10

140

Scheme of assistance: demolition works
Section 71 of the 2006 Act is amended as follows—
(a) in subsection (1)(b), after “work” insert “(including demolition work)”,
(b) in subsection (2), after paragraph (d) insert—
“(da) demolishing a house,”.

15

141
(1)

Amendment of HMO licensing regime
In section 125 of the 2006 Act—
(a) in subsection (1)—
(i)

20

for the words from “Any” to second “is” substitute ““HMO” means any
living accommodation”, and

(ii) after “families” insert “—
(a) which—
(i)

falls within subsection (2), and

(ii) is occupied by those 3 or more persons as an only or main
residence, or
25

(b) which is of such type, or which is occupied in such manner, as the
Scottish Ministers may by order specify.”,
(b) after subsection (1) insert—
“(1A) Before making an order under subsection (1)(b), the Scottish Ministers must
consult—

30

(a) local authorities, and
(b) such tenants (or tenants’ representatives) and such landlords (or
landlords’ representatives) as they think fit.”,
(c) subsection (4)(a) is repealed.
(2)

After section 129 of the 2006 Act insert—
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“129A

Preliminary refusal: breach of planning control

(1)

The local authority may, within 21 days of an application for an HMO licence,
refuse to consider the application if it considers that occupation of the living
accommodation concerned as an HMO would constitute a breach of planning
control for the purposes of the Town and Country Planning (Scotland) Act
1997 (c.8) (“the 1997 Act”).

(2)

The local authority must, within 7 days of deciding to refuse to consider an
HMO application, serve notice of its decision on—

5

(a) the applicant,
10

(b) the enforcing authority, and
(c) the chief constable.
(3)

The notice must—
(a) give the local authority’s reason for refusing to consider the HMO
application, and

15

(b) inform the applicant of the effect of subsection (4).
(4)

No fee may be charged in respect of a further application for an HMO licence
in relation to the living accommodation concerned made within 28 days of the
applicant subsequently obtaining—
(a) planning permission under Part 3 of the 1997 Act, or

20

(b) a certificate of lawfulness of use or development under section 150 or
151 of the 1997 Act,
in respect of the occupation of the living accommodation as an HMO.
(5)

25

This section applies regardless of whether the local authority is the planning
authority for the area in which the living accommodation concerned is
situated.”.

(3)

In section 132(1) of the 2006 Act, after first “licence” insert “(otherwise than under
section 129A),”.

(4)

In section 135 of the 2006 Act—
(a) in subsection (2)—

30

(i)

the word “and” immediately following paragraph (a) is repealed,

(ii) after that paragraph insert—
“(aa) where the local authority refuses to consider the application for the new
HMO licence—
(i)
35

the date on which the existing HMO licence would expire had an
application for a new HMO licence not been made, or

(ii) such later date as the local authority considers reasonable in the
circumstances, and”,
(b) after subsection (2) insert—
“(3)
40

The local authority must serve notice of a decision under subsection (2)(aa)(ii)
to extend (or further extend) the duration of an existing HMO licence on—
(a) the licence holder,
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(b) the enforcing authority, and
(c) the chief constable.”.

5

(5)

In section 158(1)(a) of the 2006 Act, after “so” insert “(otherwise than under section
129A)”.

(6)

In section 191(4)(a) of the 2006 Act, after “section” insert “125(1)(b),”.

PART 14
MISCELLANEOUS

142

Protection of unauthorised tenants
Ministers may, by order, make such provision as they consider appropriate for the
purposes of protecting or helping a tenant where—

10

(a) the lease under which the tenant lives in a property has been granted in breach of a
condition of a standard security granted over the property, and
(b) the landlord is in default under that standard security.
143
15

Local authority duties on homelessness: armed forces
In section 27 of the Housing (Scotland) Act 1987 (c.26)—
(a) sub-paragraph (i) of subsection (2)(a) and the word “or” following it are repealed,
(b) paragraph (a) of subsection (3) and the word “or” following it are repealed,
(c) in paragraph (b) of subsection (3), the word “other” is repealed.

PART 15
20

SUPPLEMENTARY AND FINAL PROVISIONS
144
(1)

Offences by bodies corporate etc.
Where—
(a) an offence under this Act has been committed by—
(i)

25

a social landlord, or

(ii) a body corporate, or a Scottish partnership or other unincorporated
association, other than a social landlord, and
(b) it is proved that the offence was committed with the consent or connivance of, or
was attributable to any neglect on the part of—
(i)

30

a relevant individual, or

(ii) an individual purporting to act in the capacity of a relevant individual,
that individual as well as the offender is guilty of the offence and is liable to be
proceeded against and punished accordingly.
(2)

In subsection (1), “relevant individual” means—
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(a) in relation to a registered social landlord, an officer of the registered social
landlord,
(b) in relation to a local authority, an officer or member of the local authority,
(c) in relation to a body corporate other than a local authority or registered social
landlord—

5

(i)

a director, manager, secretary or other similar officer of the body,

(ii) where the affairs of the body are managed by its members, the members,
(d) in relation to a Scottish partnership, a partner, and
(e) in relation to an unincorporated association other than a Scottish partnership, a
person who is concerned in the management or control of the association.

10

145
(1)

Formal communications
A “formal communication” means—
(a) any approval, application, certificate, consent, direction, notice, offer to sell,
requirement or submission, or

15

(b) any copy of such a thing,
which is made, served or given under or for the purposes of this Act.
(2)

A formal communication must be in writing.

(3)

A formal communication is made, served or given if it is—
(a) hand delivered to the person concerned,

20

(b) sent, by first class post or by using a registered or recorded delivery postal service,
in an envelope or package addressed—
(i)

where sent to the Regulator, to the “Scottish Housing Regulator” at the
Regulator’s principal office,

(ii) where sent to a registered social landlord, to the landlord at the address set
out in the register,

25

(iii) where sent to a local authority, to the local authority at its principal office,
(iv) where sent to a body other than a registered social landlord or local
authority, to the body at its registered or principal office,
(v) where sent to an individual, to the individual at the individual’s principal
place of business or usual or last known abode,

30

(vi) in any case, to the person concerned at a postal address designated for the
purpose by that person (such designation to be made by giving notice to the
person making, serving or giving the formal communication), or
(c) sent to the person concerned in some other way (including by email, fax or other
electronic means) which the sender reasonably considers likely to cause it to be
delivered on the same or next day.

35

(4)
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A formal communication which is sent by email, fax or other electronic means is to be
treated as being in writing only if it is legible and capable of being used for subsequent
reference.
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61

A formal communication is, unless the contrary is proved, to be treated as having been
made, served or given—
(a) where hand delivered, on the day of delivery,
(b) where posted, on the day on which it would be delivered in the ordinary course of
post, or

5

(c) where sent in a way described in subsection (3)(c), on the day after it is sent.
(6)

This section does not apply in relation to—
(a) an application, direction, notice or other thing which is made, served or given for
the purposes of legal proceedings, or

10

(b) an approval by the Scottish Parliament.
146

Orders

(1)

Any power of Ministers under this Act to make orders is exercisable by statutory
instrument.

(2)

Any such power includes power to make—

15

(a) such supplementary, incidental, consequential, transitional, transitory or saving
provision as Ministers consider appropriate,
(b) different provision for different purposes.
(3)

20

A statutory instrument containing an order is subject to annulment in pursuance of a
resolution of the Scottish Parliament.
This subsection does not apply—
(a) to orders made under section 151(2) (commencement orders), or
(b) where subsection (4) makes contrary provision.

(4)

An order—
(a) under section 24(1), or

25

(b) under section 148(1)(a) which adds to, replaces or omits any text in this or any
other Act,
may be made only if a draft of the statutory instrument containing the order has been
laid before, and approved by resolution of, the Scottish Parliament.
147

30

Minor and consequential amendments and repeals
Schedule 2 sets out minor amendments and amendments and repeals consequential on
the provisions of this Act.

148
(1)

Ancillary provision
Ministers may by order make any—
(a) supplementary provision, or

35

(b) incidental, consequential, transitional, transitory or saving provision,
which they consider appropriate for the purposes of, or in connection with, or for the
purposes of giving full effect to, any provision of this Act.
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(2)
149

Such an order may modify any enactment, instrument or document.
Connected bodies
A body is connected to a registered social landlord or a local authority landlord if—
(a) the registered social landlord or local authority landlord can (directly or through
nominees) secure that the body’s affairs are conducted in accordance with the
social landlord’s wishes,

5

(b) the body can (directly or through nominees) secure that the registered social
landlord or local authority landlord’s affairs are conducted in accordance with the
body’s wishes,
10

(c) the body is the registered social landlord or local authority landlord’s subsidiary,
(d) the registered social landlord or local authority landlord is the body’s subsidiary,
or
(e) the body is the subsidiary of a body of which the registered social landlord or
local authority landlord is a subsidiary.

15

“subsidiary” has the same meaning in this section as in the Companies Act 2006 (c.46)
or, as the case may be, the Friendly and Industrial Provident Societies Act 1968 (c.55).
150

Interpretation
In this Act, except where the contrary intention appears—
“approved person” means a person approved under section 117,

20

“asset” includes property, rights and interests,
“assured agricultural occupancy” has the same meaning as in Part 1 of the
Housing Act 1988 (c.50),
“assured tenancy” has the same meaning as in Part 2 of the Housing (Scotland)
Act 1988 (c.43),

25

“charity” means a body entered in the Scottish Charity Register,
“connected body”, and similar expressions, have the meaning given by section
149,
“constitution”—
(a)

30

in relation to a registered company, means its articles of association,

(b) in relation to an industrial and provident society, means its rules,
(c)

in relation to a body of any other status, means the instrument which
establishes it and states its purposes,

“disposal”, in relation to property, means any disposal of the property or any
interest in it and, in particular, includes—
35

(a)

a sale or lease of the property or any interest in it,

(b) granting security over the property or any interest in it, and
(c)

granting an option or otherwise entering into a contract for disposal,

“eligible house” has the meaning given by section 118(1),


68

Housing (Scotland) Bill
Part 15—Supplementary and final provisions

63

“enforcement notice” has the meaning given by section 53,
“equal opportunities” has the same meaning as in Section L2 of Part 2 of Schedule
5 to the Scotland Act 1998 (c.46),
“house” includes—
5

(a)

any part of a building occupied or intended to be occupied as a separate
dwelling, and in particular includes a flat, and

(b) any yard, garden, garage, outhouse and pertinent belonging to the house or
usually enjoyed with it,
“housing accommodation” includes flats, lodging-houses and hostels,
10

“housing activities” means any activities undertaken by a social landlord in
relation to housing services which are or may be provided by it,
“housing services” means providing housing accommodation and related services
and includes anything done, or required to be done, in relation to—
(a)

15

the prevention and alleviation of homelessness,

(b) the management of housing accommodation,
(c)

the provision of services for owners and occupiers of houses,

(d) the provision and management of sites for gypsies and travellers, whatever
their race or origin,
20

“industrial and provident society” means a society registered under the Industrial
and Provident Societies Act 1965 (c.12),
“inquiries” means inquiries under section 40,
“landlord” means any person who lets a house under a tenancy, and includes the
landlord’s successors in title,
“Lands Tribunal” means the Lands Tribunal for Scotland,

25

“legislative registration criteria” has the meaning given by section 24,
“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39) and references to a local authority
area are to be construed accordingly,

30

“local authority landlord” means a landlord which is a local authority, a joint
board or joint committee of 2 or more local authorities, or the common good of a
local authority, or any trust controlled by a local authority,
“Ministers” means the Scottish Ministers,
“offer to sell” has the meaning given by section 120,
“officer”—

35

(a)

in relation to a registered social landlord which is a registered company,
has the meaning given by section 1173 of the Companies Act 2006 (c.46),

(b) in relation to a registered social landlord which is an industrial and
provident society, has the meaning given by section 74 of that Act,
(c)
40

in relation to a registered social landlord of any other status, means any
person concerned in the management or control of the registered social
landlord,
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“outcome” has the meaning given by section 31,
“owner”, in relation to any property, means a person who has right to the property
whether or not that person has completed title,
“performance improvement plan” has the meaning given by section 52,
5

“performance improvement target” has the meaning given by section 34,
“qualifying tenant” has the meaning given by section 118(2),
“register” has the meaning given by section 20(1),
“registered company” means a company for the purposes of the Companies Act
2006 (c.46),

10

“registered social landlord” means a body registered in the register,
“registered tenant organisation” has the meaning given by section 53(6) of the
Housing (Scotland) Act 2001 (asp 10),
“registration criteria” has the meaning given by section 23,
“the Regulator” means the Scottish Housing Regulator established by section 1,

15

“regulatory intervention” is to be construed in accordance with section 49,
“regulatory registration criteria” has the meaning given by section 25,
“relevant regulators” has the meaning given by section 18(2),
“responsible individual” has the meaning given by section 60,
“revision” includes addition and replacement,

20

25

“tenancy” means an agreement under which a house is made available for human
habitation, and “lease” and other related expressions are to be construed
accordingly,
“tenant” means a person who leases a house from a landlord and whose right in
the house derives directly from the landlord, and in the case of a joint tenancy
means all the tenants,
“Scottish secure tenancy” has the same meaning as in the Housing (Scotland) Act
2001 (asp 10),
“Scottish Social Housing Charter” has the meaning given by section 31,

30

“secured creditor” in relation to a registered social landlord, means a creditor who
holds a security over assets,
“security” means any security or charge (including a floating charge),
“short Scottish secure tenancy” has the same meaning as in the Housing
(Scotland) Act 2001 (asp 10),

35

“social landlord” means a registered social landlord, local authority landlord or a
local authority which provides housing services,
“undischarged bankrupt” means an individual—
(a)

40
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whose estate has been sequestrated and who has not been discharged (or
against whom a bankruptcy order has been made and is still in force),

(b) who has granted a trust deed for, or made a composition or arrangement
with, creditors (and has not been discharged in respect of it),
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who is the subject of—
(i) a bankruptcy restrictions order, or an interim bankruptcy restrictions
order, made under the Bankruptcy (Scotland) Act 1985 (c.66) or the
Insolvency Act 1986 (c.45), or

5

(ii) a bankruptcy restrictions undertaking entered into under either of
those Acts, or
(d) who has been adjudged bankrupt (and has not been discharged), or is
subject to any other kind of order, arrangement or undertaking analogous to
those described above, anywhere in the world.

10

151
(1)

Commencement
The following provisions come into force on Royal Assent—
section 146
section 148
section 150

15

this section
section 152
(2)
152

Ministers may by order appoint the day on which each other provision comes into force.
Short title
This Act is called the Housing (Scotland) Act 2010.
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SCHEDULE 1
(introduced by section 13(3))
TRANSITIONAL PROVISIONS
Transfer of staff
5

1 (1)

All staff, other than excepted staff, employed immediately before the coming into force
of this paragraph in the Executive Agency of Ministers known as the Scottish Housing
Regulator are transferred to, and become members of staff of, the Regulator.
Accordingly—
(a) the contract of employment of a transferred person—

10

(i)

is not terminated by the transfer, and

(ii) has effect from the date of transfer as if originally made between the person
and the Regulator,
(b) all the rights, powers, duties and liabilities of Ministers under or in connection
with a transferred person’s contract of employment are transferred to the
Regulator, and

15

(c) anything done before that date by or in relation to Ministers in respect of that
contract of employment or a transferred person is to be treated from that date as
having been done by, or in relation to, the Regulator.
(2)

The excepted staff are staff on secondment or loan to the Agency from another part of
the Scottish Administration.

(3)

Sub-paragraph (1) does not affect the right of a transferred person to terminate that
person’s contract of employment if the terms of employment are changed substantially
to the detriment of the person; but such a change is not to be taken to have occurred by
reason only that the identity of that person’s employer has changed.

(4)

A determination by Ministers that any member of their staff is employed as mentioned
in sub-paragraph (1) or excepted by virtue of sub-paragraph (2) is conclusive of that fact
for the purposes of this paragraph.

20

25

Transfer of assets and liabilities
2 (1)
30

Ministers may by order provide for the transfer to the Regulator of—
(a) any assets held or used by them for or in connection with the purposes of the
Executive Agency of Ministers known as the Scottish Housing Regulator,
(b) any liabilities of Ministers incurred for or in connection with those purposes.

(2)

An order under sub-paragraph (1) may, in particular—
(a) provide for the creation of rights or interests, or the imposition of liabilities or
conditions, in relation to assets transferred, or rights or interests acquired, by
virtue of the order,

35

(b) provide for any assets, liabilities or conditions to be determined under the order.
(3)
40
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An order under sub-paragraph (1) has effect in relation to any assets or liabilities to
which it applies despite any provision (of whatever nature) which would otherwise
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A right of pre-emption, right of irritancy, right of return or other similar right—
(a) does not operate or become exercisable as a result of any transfer of assets by
virtue of an order under sub-paragraph (1), and
(b) accordingly has effect in the case of any such transfer as if the Regulator were the
same person in law as Ministers and as if no transfer of the assets had taken place.

5

(5)

Such compensation as is just is to be paid (by Ministers or by the Regulator or by both)
to any person in respect of any such right which—
(a) would but for sub-paragraph (4) have operated in favour of, or become exercisable
by, that person, but

10

(b) because of the operation of that sub-paragraph, cannot subsequently operate in the
person’s favour or (as the case may be) become exercisable by the person.
(6)

An order under sub-paragraph (1) may provide for the determination of disputes as to—
(a) whether and, if so, how much compensation is payable, and
(b) the person to whom or by whom it is to be paid.

15

(7)

A certificate given by Ministers which states whether an asset or liability has, or has not,
been transferred by virtue of an order under sub-paragraph (1) is conclusive evidence of
whether the asset or liability has been so transferred.

(8)

In this paragraph “right of return” means any right for the return or reversion of assets in
specified circumstances.

20

SCHEDULE 2
(introduced by section 147)
MODIFICATIONS OF ENACTMENTS
Friendly and Industrial and Provident Societies Act 1968 (c.55)
1

In section 4A(3)(ba) (societies which cannot disapply section 4) of the Friendly and
Industrial and Provident Societies Act 1968, for “section 57 of the Housing (Scotland)
Act 2001 (asp 10)” substitute “section 20(1) of the Housing (Scotland) Act 2010 (asp
00)”.

25

Housing (Scotland) Act 1987 (c.26)
2 (1)
30

The Housing (Scotland) Act 1987 is amended as follows.

(2)

Sections 17A and 17B are repealed.

(3)

In section 14(2)(a) (houses which may be sold by local authorities without consent) for
“Part III of the Housing (Scotland) Act 1988” substitute “Part 10 of the Housing
(Scotland) Act 2010 (asp 00)”.

(4)

In section 61(4)(e), for “is registered as such” substitute “was first registered as such
(and remains so registered)”.

(5)

In the definition of “registered social landlord” in section 338(1), for “Housing
(Scotland) Act 2001 (asp 10)” substitute “Housing (Scotland) Act 2010 (asp 00)”.

35
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Housing (Scotland) Act 1988 (c.43)
3 (1)

5

The Housing (Scotland) Act 1988 is amended as follows.

(2)

In section 1(3)(e), the words from “maintaining” to the third occurrence of “landlords”
are repealed.

(3)

Sections 56 to 64 are repealed.

(4)

For paragraph 11(ea) (local authority and other tenancies) of Schedule 4 substitute—
“(ea) a registered social landlord within the meaning of the Housing (Scotland) Act
2010 (asp 00).”.

Housing Act 1988 (c.50)
10

4

In section 52(10) (recovery etc. of grants) of the Housing Act 1988, for “Housing
(Scotland) Act 2001 (asp 10).” substitute “Housing (Scotland) Act 2010 (asp 00).”.

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
5

In the Ethical Standards in Public Life etc. (Scotland) Act 2000, in schedule 3 (devolved
public bodies) after the entry relating to the Scottish Further and Higher Education
Funding Council”, insert—

15

“The Scottish Housing Regulator”.
Housing (Scotland) Act 2001 (asp 10)
6 (1)
20

The Housing (Scotland) Act 2001 is amended as follows.

(2)

Sections 57 to 68 (and schedules 7 and 8) are repealed.

(3)

Sections 69 to 75 are repealed.

(4)

In section 76—
(a) in subsection (1), the words “or a registered social landlord” are repealed,
(b) in subsection (2), the words “or, as the case may be, section 66 of this Act” are
repealed.

25

(5)

Sections 79 to 83 are repealed.

(6)

In section 111, for the definition of “registered social landlord”, substitute—
““registered social landlord” means a body registered in the register
maintained under section 20(1) of the Housing (Scotland) Act 2010 (asp
00),”.

30

(7)

In schedule 9—
(a) in paragraph 1(1), sub-sub-paragraph (b) (and the word “or” immediately
preceding it) are repealed,
(b) in paragraph 2(1), the words “or section 66 of this Act” are repealed.
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Scottish Public Services Ombudsman Act 2002 (asp 11)
7

5

In the Scottish Public Services Ombudsman Act 2002, in schedule 2 (listed authorities)
for the words “Scottish Homes” in paragraph 44 substitute “The Scottish Housing
Regulator”.

Freedom of Information (Scotland) Act 2002 (asp 13)
8

In the Freedom of Information (Scotland) Act 2002, in schedule 1 (Scottish public
authorities) after paragraph 85A insert—
“85B The Scottish Housing Regulator.”.

Public Appointments and Public Bodies etc.(Scotland) Act 2003 (asp 4)
10

9

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities) after the entry relating to the Scottish Further and Higher
Education Funding Council insert—
“Scottish Housing Regulator”.

Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8)
15

10

In the definition of “registered social landlord” in section 143(2) of the Antisocial
Behaviour etc. (Scotland) Act 2004, for “section 57 of the Housing (Scotland) Act
2001 (asp 10)” substitute “section 20(1) of the Housing (Scotland) Act 2010 (asp 00)”.

Further and Higher Education (Scotland) Act 2005 (asp 6)
11

In section 22(5) of the Further and Higher Education (Scotland) Act 2005, for paragraph
(i) substitute—

20

“(i) the Scottish Housing Regulator.”
Charities and Trustee Investment (Scotland) Act 2005 (asp 10)
12 (1)
25

30

Section 38 of the Charities and Trustee Investment (Scotland) Act 2005 is amended as
follows.

(2)

In subsection (1), for “Scottish Ministers” substitute “Scottish Housing Regulator”.

(3)

Subsection (7) is repealed.

(4)

The words “(1) or”, where occurring in subsections (8), (9) and (10), are repealed.

(5)

In subsection (12), for the words from “57(1)” to “(asp 10)” substitute “20(1) of the
Housing (Scotland) Act 2010 (asp 00).”.

Housing (Scotland) Act 2006 (asp 1)
13

In section 22(4)(b) (application to private rented housing panel) of the Housing
(Scotland) Act 2006, for “section 57 of that Act” substitute “section 20(1) of the
Housing (Scotland) Act 2010 (asp 00)”.
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EXPLANATORY NOTES
INTRODUCTION
2.
These Explanatory Notes have been prepared by the Scottish Government in order to
assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and
have not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section
or schedule, does not seem to require any explanation or comment, none is given.
THE BILL
4.
The purpose of the Housing (Scotland) Bill is to safeguard social housing for the use of
future generations of tenants by reforming the Right to Buy (RTB), and to improve value for
tenants and taxpayers through a modernised system of social housing regulation. Parts 1-10
replace and modernise the regulatory framework established by the Housing (Scotland) Act 2001
(―the 2001 Act‖) and in Part 3 of the Housing (Scotland) Act 1988.
5.
The Bill also addresses, in relation to the private rented sector, problems and possible
improvements in the systems of landlord registration and licensing of houses in multiple
occupation (HMOs). It also includes improvements to local authority powers to deal with
disrepair in privately owned houses.
6.
The Bill includes an amendment to the definition of ―local connection‖ in homelessness
legislation to allow members of the armed forces to form a local connection with an area through
their employment or residence in that area. It also provides for an order making power to
improve the protection for tenants who are granted a lease of a property in breach of their
landlord’s standard security conditions for that property (―unauthorised tenants‖) where their
landlord is in default under the standard security.
7.

In summary, the Bill includes provisions that will:


modernise social housing regulation;



reform the Right to Buy (RTB);



amend legislation on private sector housing;



protect ―unauthorised tenants‖; and



amend the definition of local connection.

8.
A more detailed explanation of the Bill’s purpose can be found in the Policy
Memorandum, which also explains the thinking and policy intentions that underpin it.
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STRUCTURE OF THE BILL
9.

The Bill is in 15 Parts.


Part 1 establishes the SHR as an independent regulator with the objective of
safeguarding and promoting the interests of tenants, prospective tenants, homeless
people and others using housing services provided by social landlords.



Part 2 requires the regulator to keep a register of social landlords and sets out the
criteria for registration and the circumstances in which a body may be removed from
the register.



Part 3 provides for Scottish Ministers to specify the outcomes social landlords must
aim to achieve in a Social Housing Charter, and for the regulator to set performance
improvement targets and assess and report on their performance. Part 3 also requires
the regulator to set out standards of governance and financial viability for registered
social landlords.



Part 4 provides the regulator with powers to carry out inquiries and obtain
information from social landlords.



Part 5 gives the regulator a range of powers to intervene where it has concerns about
a social landlord’s performance, governance arrangements or financial viability. It
also requires the regulator to issue a code of practice explaining how it will use its
intervention powers.



Part 6 provides for the regulator to set accounting requirements for registered social
landlords.



Part 7 provides the regulator with powers to deal with an insolvent registered social
landlord.



Part 8 deals with the constitution, rule changes, amalgamation and dissolution of
registered social landlords.



Part 9 sets out requirements for the disposal of land by registered social landlords.



Part 10 makes special provision, including approval by tenants, for the change of
landlord from a local authority landlord.



Part 11 reforms the Right to Buy.



Part 12 amends the system of registration of private landlords contained in Part 8 of
the Antisocial Behaviour etc. (Scotland) Act 2004. This is in relation to fees for
appointing agents; public access to information on applications not yet determined
and persons found not to be fit and proper to act as landlords; an increase in the
maximum fine for offences; and a power for a local authority to obtain information
to enable or assist it to carry out its landlord registration functions.



Part 13 makes changes to the powers available to local authorities under the Housing
(Scotland) Act 2006 to address disrepair in private housing. This relates to
maintenance powers, charging orders and repayment charges, the scheme of
assistance and enforcement powers. Part 13 also makes changes to the system of
HMO licensing to give The Scottish Ministers a power to bring by order additional
types of multi-occupancy property within the scope of HMO licensing and to give

3
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local authorities a power to refuse to consider an application for an HMO licence if it
considers that there would be a breach of planning control.


Part 14 includes miscellaneous amendments.



Part 15 sets out supplementary and final provisions.

PART ONE – THE SCOTTISH HOUSING REGULATOR
The Regulator
10.
Section 1 establishes the Scottish Housing Regulator (―the regulator‖ or ―the SHR‖) as a
body corporate. Although not covered by the Bill, it is intended that the SHR will become a
non-Ministerial office holder of the Scottish Administration (in other words, a non-Ministerial
Department) and that its employees will be civil servants. The formal mechanism for this will be
by an order made by Westminster under the Scotland Act 1998 following enactment of this Bill.
Section 2(1) gives the regulator the objective to safeguard and promote the interests of those who
are, or who may become, tenants of social landlords, or homeless, or the recipients of housing
services provided by social landlords. Section 2(2) requires the regulator to perform its functions
in a way that is in line with its objective and which it considers most appropriate for the purpose
of meeting that objective.
11.
Section 3(1) sets out the Scottish Housing Regulator’s general functions. These are to
keep a publicly available register of social landlords and to monitor, assess and regularly report
on all social landlords’ performance of housing activities and on registered social landlords’
financial well-being and standards of governance. (―Social landlords‖ provide housing for
people in housing need at rents below open market levels. They can include registered social
landlords and local authorities that provide rented housing and other housing services. A
registered social landlord is an industrial and provident society or company limited by guarantee
that is registered with the Scottish Housing Regulator.)
12.
Section 3(2) requires the regulator to perform its functions in a proportionate, accountable
and transparent way that is targeted only where action is needed and that is consistent with any
other principle which appears to it to represent best regulatory practice.
13.
Section 4 requires the regulator to consult and involve bodies representing homeless
people, tenants and other service users in its work and to publish a statement about how it
intends to do this.
14.
Section 5 requires the regulator to consult the Accounts Commission for Scotland on how
it will carry out its powers and duties in respect of local authority landlords. The regulator must
publish a statement on how it will do so.
15.
Section 6 makes the regulator independent from Scottish Ministers by preventing them
from directing or otherwise trying to control how the regulator carries out its functions (except
where contrary provision is made).
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Membership
16.
Section 7 deals with the detailed membership of the regulator. Subsection (1) provides for
the regulator’s chief executive to be a member of its board and for ordinary members to be
appointed by Scottish Ministers (after normal public appointment procedures). Ministers have
discretion to appoint the number of members they think is appropriate for the regulator, but must
appoint a minimum of three members.
17.
Section 8(1) sets out the categories of person who are disqualified from being members.
These are MSPs, MPs, MEPs, office holders of the Scottish Administration, local councillors,
employees of local councils and employees and officers of any registered social landlord.
Subsection (2) allows Scottish Ministers to remove an ordinary member from office if they are
satisfied that the member is an undischarged bankrupt or has been absent from meetings for over
six consecutive months, is unable to discharge the member’s functions as a member or is
unsuitable as a member. Subsection 150 defines what is meant by an ―undischarged bankrupt‖.
18.
Section 9 allows the Regulator to reimburse its ordinary members’ expenses incurred in
carrying out their functions.
Chairing and Proceedings
19.
Section 10 deals with the regulator’s constitutional arrangements. Subsection (1) requires
the Scottish Ministers to appoint one of the ordinary members to chair meetings of the
regulator’s board and allows Ministers to appoint another ordinary member to act as deputy
chair.
20.
Section 11 provides for the SHR to regulate its own procedure and that of any committees
that are established. Subsection (2) prevents any of the regulator’s proceedings or acts being
called into question in the event that there is a vacancy in its membership or if the process for
appointing a member was carried out incorrectly.
Staff and property
21.
Section 12 provides for the regulator to appoint as a member of staff a chief
executive. The first chief executive will be directly appointed by Scottish Ministers after
consulting with the chair of the regulator’s board (if that person has been appointed at the time of
the chief executive’s appointment). The regulator may appoint subsequent chief executives.
Both the appointment of the chief executive and the terms of their appointment are subject to
approval by Scottish Ministers.
22.
Section 13 provides for the regulator to appoint other members of staff and the terms of
such staff are subject to the approval of Scottish Ministers. It introduces schedule 1 which
makes transitional provisions about the regulator’s staff and property.
Powers
23.
Section 14 sets out the regulator’s general powers. Subsection (1) allows the regulator to
do anything it thinks necessary or advisable for the purpose of or in connection with the
5
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performance of any function conferred on it by this Bill. Subsection (2) prevents the regulator
from borrowing money. The regulator must also have the consent or approval of Scottish
Ministers before it can:


acquire or dispose of land;



give guarantees; or



determine the location of its office premises.

24.
Section 15 provides for the regulator, at its discretion, to authorise anyone to carry out
any of its functions and the extent to which they can carry out such a function. The regulator can
authorise both members of its staff and people who are not members of its staff to carry out its
functions.
Fees, studies, co-operation and annual reports
25.
Section 16 allows the regulator to charge a fee in respect of performing any function in
relation to a social landlord and requires the social landlord to pay that fee. It provides the
mechanism for a charging scheme to be approved, should the regulator wish to charge fees.
26.
Section 17 gives the regulator the power to commission studies or to carry them out itself
to inform its approach towards meeting its objective. The regulator is able to, but is not required
to, publish a report on any study or research.
27.
Section 18 requires the SHR to co-operate with other relevant regulators. Subsection (2)
sets out the bodies that are considered to be relevant regulators. These are:


the Office for Tenants and Social Landlords (known as the Tenant Services
Authority)



the Office of the Scottish Charity Regulator



Healthcare Improvement Scotland



Social Care and Social Work Improvement Scotland



the Scottish Public Services Ombudsman



the Financial Services Authority



the registrar of companies



the Accounts Commission for Scotland.

28.
Section 18(3) allows the regulator to disclose any information to the relevant regulator for
any purpose connected with the performance of its functions or in order to enable or assist the
relevant regulator to perform any function.
29.
Section 19 stipulates that the regulator must annually prepare and publish a general report
on how it has used its functions, lay a copy before the Scottish Parliament and send a copy to
Scottish Ministers. Subsection (2) states that this report must include information about the use
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of the Regulator’s powers under Parts 4 (Inquiries and Information) and Part 5 (Regulatory
Intervention) of this Bill. Subsection (3) gives the regulator discretion to decide what other
information should be in the report, what the report looks like and how it is to be published.

PART TWO – REGISTERED SOCIAL LANDLORDS
The register of social landlords
30.
Section 20 places a duty on the regulator to maintain an accessible register of social
landlords. Subsection (2) prevents local authorities and local authority landlords from being
included in the register. Subsection 4 specifies the information that must be held in the register.
31.
Section 21 arranges for the transition from the current register of social landlords
maintained by the Scottish Housing Regulator on behalf of Scottish Ministers to the new register.
The new register will include all those bodies that are currently on the Scottish Housing
Regulator’s register.
32.
Section 22 provides the regulator with powers to determine the way in which an
application must be made and the type of information the body applying for registration must
provide. The regulator can charge for registration.
33.
Section 23 places the regulator under a duty to include in the register every applicant
body which it considers meets the registration criteria. Subsection (2) states that the registration
criteria are made up of the legislative registration criteria and the regulatory registration criteria.
Subsection (3) provides that as long as a body is on the register then it should be presumed that it
is eligible for registration even if it is subsequently removed from the register.
Registration criteria
34.
Section 24 provides Scottish Ministers with order making powers to set legislative
registration criteria for registered social landlords. Subsection (1) lists the areas that the criteria
may cover. These are the purposes or objects, the legal status and governance arrangements of
the body. Ministers also have powers to set different criteria for different types of bodies.
Subsection (2) requires Ministers to consult the regulator, tenants or their representatives and
social landlords or their representatives. Subsection (3) requires Ministers to review the
legislative registration criteria from time to time, taking into account whether or not changes to
the criteria would be likely to increase the level or quality of housing services provided by
registered social landlords. Subsections (4) and (5) allow Ministers to include in an order (under
subsection (1)(b)) a provision to make, amend or modify a provision in the Bill which they
consider to be appropriate to adapt the Bill so that it applies to bodies that have a status other
than that of an industrial and provident society or a registered company. Bodies of such other
status may be prescribed under subsection (1)(b).
35.
Section 25 provides the regulator with powers to set regulatory registration criteria about
a body’s financial situation, the arrangements for its governance and financial management and
the manner in which it provides housing services. The regulator is able to set different criteria
for different types of bodies. The regulator must consult interested parties before setting, revising
or withdrawing any criteria.
7
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36.
Section 26 requires the regulator to issue guidance on how it will assess whether a body
meets the registration criteria and to make this available to those with an interest in the guidance.
Before issuing, revising or withdrawing guidance the regulator must consult Scottish Ministers,
registered social landlords or their representatives, tenants of registered social landlords or their
representatives, and secured creditors of registered social landlords or their representatives.
Removal from register
37.
Section 27 provides that the regulator may remove a body from the register if it considers
that the body no longer meets the registration criteria, has never met those criteria, has ceased to
carry out activities or has ceased to exist (it could also remove a body on receipt of an
application under section 27). Under subsection (2) the regulator may require the body to
provide information to demonstrate that it meets any of the registration criteria. Before it
removes a body from the register, the regulator must give the body at least 14 days notice and
have regard to any views expressed by the body in that period.
38.
Section 28 requires the regulator to set criteria for voluntary de-registration and to
remove from the register, at its request, a landlord that meets those criteria. The regulator must
consult Scottish Ministers, tenants of registered social landlords or their representatives,
registered social landlords or their representatives and secured creditors of registered social
landlords or their representatives and inform those affected of any change or replacement of deregistration criteria.
Appeals
39.
Section 29 provides an appeal mechanism for bodies aggrieved by a decision of
regulator not to register it as a social landlord or to remove it, or not to remove it, from
register. The appeal is to the Court of Session. Subsection (2) provides for the actions that
Court may take to decide an appeal. Under subsection (3), where the appeal is against
decision relating to the removal of a body from the register the regulator must not remove
body from the register until the appeals process is complete.

the
the
the
the
the

Communication with other regulators
40.
Section 30 requires the regulator to notify other regulators of its decision to register or deregister a body.
PART 3 – PERFORMANCE OF SOCIAL LANDLORDS
41.
Part 3 of the Bill requires the Scottish Ministers to set out the standards and objectives
(―the outcomes‖) social landlords should aim to achieve in a document known as the Scottish
Social Housing Charter. Part 3 also requires the regulator to assess and report on social
landlords’ performance of housing activities and gives it the power to set performance
improvement targets. The regulator is also required to set out standards of financial management
and governance for registered social landlords.
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The Scottish Social Housing Charter
42.
Sections 31 to 33 provide for the Scottish Ministers to publish a Scottish Social Housing
Charter setting out what social landlords should aim to achieve (the outcomes) in performing
housing activities. Once it is published, Ministers must review the Charter from time to time.
Section 33 requires Ministers to consult interested parties, including landlords and tenants or
their representatives, the regulator, lenders and the Accounts Commission, before publishing the
Charter for the first time and each time it is reviewed. Ministers must submit the Charter to the
Scottish Parliament for approval and it only comes into effect once it has been approved.
43.
Section 32 gives examples of the kind of service areas the Charter might cover. The
examples are for illustrative purposes and are not necessarily the areas that will be covered by
the Charter, as these will be developed in consultation with stakeholders under section 33.
Performance improvement targets
44.
The Charter will provide a framework for the regulator to assess and report on social
landlords’ performance. Section 34 allows the regulator to set performance improvement targets
for social landlords. Subsection (2) allows it to set targets for an individual landlord or a group of
landlords if, for example, their performance falls below that of the sector generally. Before
setting, revising or withdrawing targets that apply to social landlords, subsection (3) requires the
regulator to consult Scottish Ministers and the other interested parties specified (landlords and
tenants or their representatives, the regulator, lenders and the Accounts Commission). The
requirement to consult does not apply if the target affects only one landlord, or if the regulator
considers there is an urgent need to set the performance improvement target.
Guidance, performance assessment and reports
45.
Section 35 provides for the regulator to publish guidance about how it will assess social
landlords’ performance against the Charter and the indicators it will use to measure progress.
There is a requirement for the regulator to consult specified interested parties before issuing,
revising or withdrawing this guidance.
46.
Section 3(1)(b)(i) provides for the regulator to monitor, assess and report on social
landlords’ performance of housing activities. Section 38(1)(a) requires the assessment to include
the level and quality of housing services with particular regard to the level of rents charged; and
section 38(1)(b) requires the assessment to include an assessment of the social landlords’
performance against the Charter.
47.
Section 39 sets out reporting requirements for the regulator. It must publish, at least once
a year, a report on landlords’ performance in achieving the outcomes that the Charter sets and in
meeting performance improvement targets. Subsection (2) allows the regulator to include in its
reports information about its use of regulatory intervention powers, the financial health of RSLs,
and any other information it considers likely to be useful to social landlords, their tenants,
prospective tenants or other service users.

9
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Encouragement of equal opportunities
48.
Section 37 requires social landlords to provide housing services in a way that encourages
equal opportunities.
Code of conduct: RSL governance and financial viability
49.
Section 38 prescribes what the regulator must consider when assessing social landlords’
performance of housing services; the level and quality with regard to rents and service charges;
the Charter relevant performance improvement targets; and guidance under section 35. It also
requires the regulator to consider the standards set out in the code of conduct and guidance under
section 36, when it assesses registered social landlords’ financial management and governance
arrangements. Section 36 requires the regulator to publish a code of conduct setting out the
standards of governance and financial management registered social landlords are expected to
meet. It must also publish guidance on the code of conduct. Before it publishes, revises or
withdraws the code of conduct or guidance, subsection (4) requires the regulator to consult
registered social landlords, their tenants or their representative organisations, and lenders or their
representative organisation (the Council of Mortgage Lenders).
PART 4 – INQUIRIES AND INFORMATION
50.
Part 4 provides the regulator with powers to carry out inquiries and obtain information
from social landlords.
Inquiries
51.
Sections 40 to 44 replace the inspection powers in sections 69, 70, 72 and 73, and
paragraphs 16 to 18 of Schedule 7, in the Housing (Scotland) Act 2001 with more flexible
powers of inquiry, consistent with the principles of a proportionate and risk-based approach to
regulation.
52.
Section 40(1) allows the regulator to make inquiries into bodies connected with a social
landlord, such as subsidiaries or associates, as well as the social landlord itself. Subsection (2)
allows the regulator to determine the purpose and timing of inquiries. For example, it may decide
to carry out an inquiry unannounced or at short notice, or an inquiry into a group of landlords, a
specific theme or specific geographical area.
53.
Inquiries can relate to a social landlord’s housing activities (which are defined in the
Interpretation section, 150). The regulator may also make inquiries into RSLs’ financial or other
affairs (section 40(3)(b)). An inquiry can be carried out by the regulator’s own staff, or the
regulator may appoint someone else (an ―inquirer‖) to carry it out.
54.
Section 41 gives the regulator right of access at reasonable times to a social landlord’s
premises and to any relevant information, including documents stored electronically. The
landlord (and anyone on the landlord’s premises) must ensure the regulator is given any facilities
or assistance it may reasonably request for its inquiries. The regulator has the power to obtain,
copy or take away any relevant information held by a social landlord. This section also makes it
a criminal offence to fail to assist, or in any way obstruct, the regulator in carrying out its
inquiries.
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55.
Section 42 allows the regulator to arrange for a social landlord’s housing to be surveyed
if it suspects the landlord is failing, or at risk of failing, to achieve an outcome in the Social
Housing Charter, meet a performance improvement target or implement a performance
improvement plan. Subsection (9) makes it a criminal offence to obstruct a survey. It is also an
offence for a landlord to fail to give at least seven days’ notice of the survey to residents in the
houses due to be surveyed.
56.
Section 43 allows the regulator to have an ―exceptional‖ audit carried out as part of its
inquiries into an RSL’s affairs. Under this section, an exceptional audit is carried out by a
qualified auditor, appointed by the regulator, to audit the RSL’s accounts and balance sheet and
report back to the regulator on any specified matters. This is separate from, and does not affect,
the audit requirements contained in either Part 6 of this Bill or any other legislation.
57.
Section 44 gives the regulator the power to publish a report of any inquiries it makes, but
it is not obliged to publish a report on every inquiry. It must, however, publish and bring to
landlords’ attention a statement setting out the types of inquiries on which it will publish reports.
Whenever it publishes an inquiry report the regulator must send a copy to the social landlord
concerned and to every registered tenants’ organisation associated with that landlord.
Information
58.
Section 45 requires the regulator to provide a means for tenants to bring to its attention
significant performance failures by social landlords. The regulator must publish a statement
explaining what is meant by ―significant performance failures‖ and the arrangements it will
make for dealing with them.
59.
Section 46 gives the regulator the power, when making inquiries or for any other purpose
related to its regulatory functions, to obtain any information it needs about a social landlord or a
connected body. A request for information can be made to any person. However, subsection (3)
provides that the regulator’s initial request must be directed to the social landlord or the
connected body. It can only be directed elsewhere if the landlord or connected body fails, or is
unable, to provide the information required. It is a criminal offence under section 47 to fail
without reasonable excuse to provide (or knowingly or recklessly provide false or misleading)
information, or to alter, suppress or destroy information required under section 46
60.
Section 48 places a duty on the regulator to issue a code of practice on inquiries, setting
out how it will make inquires and perform functions under Part 4 of the Bill. There is a similar
duty on the regulator in section 51 covering regulatory intervention under Part 5.
PART 5 – REGULATORY INTERVENTION
61.
Part 5 replaces the regulatory intervention powers in the Housing (Scotland) Act 2001.
Section 49 lists the powers contained in this Part, which can include requiring a social landlord
to comply with the Scottish Social Housing Charter, meet a performance improvement target or
implement a performance improvement plan. For local authorities, the intervention powers are
no longer solely linked to inspection.

11
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62.
There is no fixed sequence for the use of these powers and the regulator can use them
individually or in combination. However, section 50 requires the regulator to consider the
principle that social landlords should be responsible for determining how to provide housing
services and manage their own affairs when deciding whether, and how, to intervene (while
section 3(2) requires regulatory action to be targeted only where it is needed). Section 51
requires the regulator to consult on and publish a code of practice explaining how it will take
decisions about use of its intervention powers.
Remedial action
63.
Section 52 replaces the Scottish Ministers’ power (at section 74 of the 2001 Act) to
require a local authority to produce a remedial plan with a power for the regulator to require any
social landlord to submit a performance improvement plan. The regulator can require the
submission if it considers that the landlord is failing, or at risk of failing, to achieve an outcome
set in the Scottish Social Housing Charter or to meet a performance improvement target. The
regulator can also require an improvement plan if this is justified by the social landlord’s conduct
or, in the case of an RSL, if there has been misconduct or mismanagement in its financial or
other affairs.
64.
The regulator may accept, modify or reject a performance improvement plan. The social
landlord must be notified of any intention to make changes to or reject a plan. If the plan is
rejected the social landlord must submit a revised plan and, once accepted, must implement it.
The landlord also has to publish the plan and send a copy of it to any registered tenants
organisations associated with it.
Enforcement notices
65.
Section 53 allows the regulator to serve an enforcement notice on a social landlord if it
considers that the social landlord is, or is at risk of, failing to achieve an outcome set in the
Scottish Social Housing Charter, meeting a performance improvement target, or of implementing
an approved performance improvement plan. The regulator may also serve an enforcement
notice if it considers that:


there has been misconduct or mismanagement of the registered social landlord’s
affairs;



the social landlord’s assets or tenants’ interests need to be protected;



the registered social landlord’s assets need protection;



the social landlord’s financial viability is at risk; or



any other conduct of the social landlord justifies the notice.

66.
The enforcement notice requires the landlord to take action to put right or avoid a failure
or other problem, or to protect its tenants or assets. The regulator must publish the notice and
send a copy to any registered tenants organisation associated with the social landlord.
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Appointment of a manager
67.
Section 54 allows the regulator, if it considers it necessary, to appoint someone to
manage a social landlord’s services (or aspects of its services). There are two criteria, set out at
subsection (1), that must be met before the regulator can make such an appointment. First, it
considers (either following an inquiry or for some other reason) that the landlord is failing or at
risk of failing to:


achieve an outcome in the Social Housing Charter;



meet a performance improvement target;



implement an agreed improvement plan; or



comply with an enforcement notice.

68.
Secondly, it must consider such an appointment is needed to make sure the social
landlord provides an appropriate standard of services. In the case of a local authority landlord
there is a further requirement at subsection (3) for the regulator to consult the local authority, its
representative body (COSLA), and the Accounts Commission before making an appointment.
69.
There is no requirement to consult before making an appointment to a registered social
landlord, although the criteria at section 54 (1) must be met. Section 55 provides that, where it
has established that there has been misconduct or mismanagement, the regulator may appoint or
require the RSL to appoint a manager for its financial or other affairs.
70.
Section 56 allows the regulator to determine the period and terms and conditions for the
appointment of a manager. The manager will have general powers to do what is necessary to
fulfil his or her functions, and may also be given specific powers by the regulator. The manager
must comply with any direction given by the regulator (section 56(3)).
Removal, suspension and appointment of officers
71.
Under section 57, the regulator may remove an officer of a registered social landlord (a
committee member of an industrial and provident society or a director of a company limited by
guarantee) who is bankrupt or apparently insolvent; disqualified from being a company director
or charity trustee; incapable of fulfilling their role because of a mental disorder; or is impeding
the effective management of the registered social landlord because of their absence or failure to
act. The regulator must give the officer and the registered social landlord 14 days’ notice of its
intention to remove the officer. ―Officer‖ has the meaning given in the Interpretation section
(150).
72.
Section 58 gives the regulator power to suspend a ―responsible individual‖ (an officer or
agent) if it considers they have been responsible for, party to, or otherwise contributed to
misconduct or mismanagement of the registered social landlord’s other affairs, or if it considers
that its tenants’ interests or its assets need to be protected, or that there is obstruction or non cooperation in relation to Part 8. Again, the regulator must give the individual and the RSL 14
days’ notice of its intention. The regulator may appoint an individual to perform the suspended
individual’s functions or give the RSL directions about performing those functions or other
matters arising from the suspension. Subsection (5) makes it an offence for a suspended
13
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individual to act, without the regulator’s consent, in the management or control of any registered
social landlord.
73.
Section 59 allows the regulator to remove a responsible individual if its inquiries confirm
misconduct or mismanagement or the registered social landlord’s assets or tenants’ interests need
to be protected or that there is obstruction or non co-operation in relation to Part 8. Again, there
is a requirement for the regulator to give 14 days’ notice. Subsection (3) makes it an offence for
an individual who has been removed to act without the regulator’s consent in the management or
control of any registered social landlord. A ―responsible individual‖ is a person defined as such
under section 60: an officer or agent of an RSL who appears to have been responsible for,
facilitated or contributed to, or has been privy to the misconduct, mismanagement, failure etc.
74.
A decision by the regulator under section 57, 58 or 59 can be appealed to the Court of
Session under section 61.
75.
Under section 62 the regulator has the power to appoint a new or additional officer to a
registered social landlord. It may do this to:


replace an officer it has removed;



if the RSL has no officers; or



if it considers it necessary for the proper management of the registered social
landlord’s financial or other affairs.

Protection of assets
76.
Sections 63 and 64 allow the regulator to protect the registered social landlord’s assets
during and following inquiries into its financial or other affairs. Section 63 allows it to restrict
particular types of transactions or payments. The regulator can also direct a bank or other person
not to part with any money, assets or securities it holds for the registered social landlord without
its consent. Subsection (3) makes it an offence to fail to comply with a direction given under this
section.
77.
Section 64 allows the regulator to transfer the registered social landlord’s assets to
another registered social landlord if, after making inquiries, it considers there has been
misconduct or mismanagement of the registered social landlord’s affairs or that it would improve
management of the assets. Before doing this the regulator must consult, and consider the views
of, the tenants and any secured creditor known to the regulator, of any houses it proposes to
transfer. The terms of transfer must set the price the regulator considers, after obtaining an
independent valuation, the assets would fetch if sold by a willing seller to a willing registered
social landlord. They must also provide for the settlement or transfer of the transferring
landlord’s debts and liabilities in relation to the transferred property.
PART 6 – ACCOUNTS AND AUDIT
78.
Part 6 provides the regulator with the power to set requirements for registered social
landlords’ accounts and audit arrangements. This part of the Bill replaces similar powers of the
Scottish Ministers in Part 3 of Schedule 7 of the 2001 Act.
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79.
Section 65 allows a determination of accounting requirements by the regulator. The
requirements should ensure that registered social landlords’ accounts are properly prepared and
provide a true and fair picture of their affairs. The regulator’s determination may be general or
for a particular purpose and can apply to different RSLs or different cases. The regulator may
revise or withdraw a determination and must bring any determination to the attention of any
affected registered social landlords. A determination cannot relate to an accounting period before
it was published (section 65). Subsection (3) requires the regulator to consult before making any
determination.
80.
Section 66 places a duty on registered social landlords to comply with the regulator’s
accounting requirements. The auditor’s report on a registered social landlord must state if, in the
auditor’s opinion, its accounts comply with the requirements. Under section 67, the registered
social landlord must provide the regulator with a copy of its accounts and auditor’s report within
six months of the end of the accounting period to which they relate. Section 68 makes it an
offence for a registered social landlord to fail to comply with either of these requirements.
81.
Section 69(2) places a duty on reporting accountants and auditors appointed to prepare
accounts or carry out internal audits for a registered social landlord to disclose to the regulator
any matter they believe is of material significance to the regulator’s functions, under section 3, of
monitoring, assessing and reporting on social landlords’ performance, financial wellbeing and
standards of governance. This includes both significant matters relating to the affairs of the
registered social landlord and to the affairs of a parent or subsidiary body connected with the
registered social landlord.
82.
Section 69(3) empowers accountants and auditors to report any matter they do not
consider is of material significance under section 69(2), but which they think could be relevant to
the exercise of any of the regulator’s functions. The duty and the power to report matters to the
regulator both continue after someone has stopped acting in the capacity of auditor or reporting
accountant to the registered social landlord.
PART 7 – INSOLVENCY ETC
83.
This Part of the Bill sets out the action to be taken in the event of a registered social
landlord becoming, or at risk of becoming, insolvent.
84.
Throughout this Part of the Bill references to notifying and consulting secured creditors
are qualified to refer only to those creditors the regulator is able to contact after making
reasonable inquiries.
Arrangements for and effect of a moratorium
85.
Section 70 sets out in a table who is required, and in what circumstances, to notify the
regulator that certain steps are being taken to enforce a security over land. Notice is required
both before and after taking one of the actions specified. Subsection (2) allows the regulator to
define what is meant by a step ―to enforce a security over a registered social landlord’s land‖.

15
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86.
Section 71(1) provides that a step will have no effect unless the person taking it has
notified the regulator in advance of their intention. However, failure to notify the regulator after
the step has been taken will not make the step invalid (section 71(2)).
87.
Taking one of the steps specified at section 70 automatically triggers a stop (a
moratorium) on the disposal of land held by the registered social landlord (section 72). Section
88 defines land as including ―any existing or future interest of the landlord in rent or other
receipts arising from land‖. Taking another specified step during the period the moratorium
(section 73) is in place will not result in a new moratorium or affect the length of the existing
one. Any moratorium must, unless cancelled or extended, end 56 days after notice is given that
the specified step has been taken.
88.
Section 73 also provides for the regulator, with the consent of all the registered social
landlord’s secured creditors (who can be located after reasonable enquiries), to extend the
moratorium from time to time. Notice of such an extension must be given to the registered social
landlord and any liquidator, administrative receiver, receiver or administrator appointed in
relation to the registered social landlord or its land. Where the regulator considers the proper
management of the registered social landlord’s land can be secured without making a proposal
under section 77 of this Bill - and following consultation with the person whose step triggered
the moratorium - the regulator can cancel the moratorium. The regulator must notify the
registered social landlord and its secured creditors when a moratorium ends. Where a
moratorium has ended, other than by cancellation, the notice given must also provide an
explanation of section 74.
89.
Under section 74 if, after a moratorium has ended (other than by cancellation), a specified
step is taken against the same registered social landlord within three years, a new moratorium
will not be triggered. The regulator may, with the consent of the registered social landlord’s
secured creditors, renew the original moratorium for a specified time. The regulator must give
notice of the renewal to the registered social landlord and any liquidator, administrative receiver,
receiver or administrator appointed in relation to the registered social landlord or its land.
90.
Section 75 ensures that, under a moratorium, the registered social landlord’s land cannot
be disposed of without the regulator’s consent (unless the regulator’s consent is not required
under section 104 of this Bill). The regulator may consent to a disposal before the moratorium
begins and it may place conditions on its consent.
91.
Section 76 gives the regulator powers to appoint, or require a registered social landlord to
appoint, an interim manager with powers to manage some or all of its affairs during a
moratorium. The interim manager must, however, comply with any direction given by the
regulator and may not dispose of land or grant security over land.
Making proposals for future ownership and management
92.
During the moratorium the regulator can make proposals for the future ownership and
management of the registered social landlord’s land in an attempt to ensure the land’s future and
proper management by a registered social landlord (section 77). Before making proposals it must
consult those people listed at subsection (2). The regulator must consider the interests of all the
registered social landlord’s creditors and must aim to avoid worsening the position of any
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unsecured creditors. The proposals may provide for the appointment and remuneration of a
manager to implement the proposals. The proposals must not result in non-preferential debts
being paid before preferential ones or preferential creditors being paid different proportions of
preferential debt, unless they have agreed to being paid a smaller proportion. (The term
―preferential debt‖ refers to money owed to Her Majesty’s Revenue and Customs for income tax
deducted at source, VAT, car tax, betting and gaming duties, social security and pension scheme
contributions, and remuneration of employees.)
93.
The regulator must submit its proposals to all those of the registered social landlord’s
secured creditors who can be located after reasonable enquiries have been made; the registered
social landlord and its committee or board; and any liquidator, receiver or administrator. The
regulator must also arrange to make the registered social landlord’s members, tenants and
unsecured creditors aware of its proposals (section 78).
94.
Section 79 allows secured creditors to either agree (with or without changes) or reject
proposals about future management and ownership of a registered social landlord. The regulator
must agree any changes to the proposals before those changes have effect. Subsection (3) lists
those whom the regulator must notify about the agreed proposals.
95.
The regulator may, under section 80, and with the agreement of the RSL and the secured
creditors to whom the original proposals were submitted, modify agreed proposals from time to
time. Sections 77 on the formulation of proposals and 79(3) on giving notice of agreed proposals
apply equally to any such modifications.
Implementing the proposals
96.
Once agreed the proposals are binding on the regulator, the registered social landlord, the
registered social landlord’s secured and unsecured creditors and any liquidator, administrator or
receiver appointed in respect of the registered social landlord’s land (section 81). The registered
social landlord’s officers must co-operate in implementing the proposals but they are not
required or allowed to do anything in breach of their duty as a trustee or other duty owed by
them (section 81(2)).
97.
The Regulator must appoint a manager to implement the agreed proposals if these
provide for such an appointment (section 82). The manager can do anything that is needed to
implement the proposals and a number of specific powers are set out in section 83. A manager
must, so far as practicable, consult a registered social landlord’s tenants on anything likely to
affect them and explain the effect such a thing is likely to have.
98.
A manager appointed to a registered social landlord that is an industrial and provident
society is also able to transfer the engagements of that registered social landlord to, or
amalgamate it with, another registered social landlord that is an industrial and provident society
(section 84).
99.
The regulator may provide financial or other assistance to the landlord to preserve its
position while proposals are being designed and agreed, and to an officer of a registered social
landlord or a manager appointed to implement the agreed proposals. The regulator may, in
particular, lend staff and arrange payment of a manager’s remuneration and expenses. But the
17
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regulator cannot pay grants, make loans, indemnify an officer or manager, make payments or
give guarantees connected with loans without the consent of the Scottish Ministers. (Section 85).
100. The landlord or any creditor can apply to the Court of Session if they believe the manager
is not acting within the agreed proposals. If it finds that this is the case then the Court has the
power to confirm, modify or reduce any decision or other act of the manager, give directions to
the manager or make any other order it sees as necessary (section 86).
101. Section 87 allows anyone bound by the agreed proposals to apply to the Court of Session
if he or she believes another person who is also bound by them is not acting in accordance with
them. The Court can then confirm, modify or declare the action ineffective; or make any order it
thinks appropriate by way of interdict, award of damages or otherwise.
PART 8 – REGISTERED SOCIAL LANDLORDS: ORGANISATIONAL CHANGE
102. Part 8 concerns changes to a registered social landlord’s name, office, or constitution. It
replaces the previous requirements in Part 2 of Schedule 7 to the Housing (Scotland) Act 2001
dealing with the constitution, change of rules, amalgamation and dissolution of registered social
landlords.
103. Sections 89 to 91 replace paragraphs 7 and 8 of Part 2 of schedule 7 to the 2001 Act.
Section 89 requires registered social landlords to notify the regulator of a change of name or a
change in registered office within 28 days of the change being made.
104. Under section 90, registered social landlords must obtain the regulator’s consent for any
other change to the registered social landlord’s constitution - for example changes to their rules,
memorandum or articles. If the registered social landlord is an industrial and provident society
and obtains consent under section 90 to amend its rules, section 91 requires the registered social
landlord to send a copy of the consent along with the copies of the amendment sent to the
Financial Services Authority under section 10(1) of the Industrial and Provident Societies Act
1965.
105. The provisions in sections 92 to 102 replace those in paragraphs 9 to 12 of Part 2 of
schedule 7 to the 2001 Act that relate to arrangements for restructuring, winding-up or
dissolution of an registered social landlord.
106. Sections 92 to 95 apply to industrial and provident society registered social landlords
whose inclusion in the register of social landlords has been recorded by the Financial Services
Authority. Under section 93, the regulator cannot give consent for the purposes of these sections
unless it is satisfied the society has consulted its tenants about the matter requiring consent. The
Financial Services Authority can only register resolutions for the restructuring (section 93),
voluntary winding up (section 94) or dissolution (section 95) of a society if the regulator
consents to the resolution and a copy of the consent accompanies any documents required to be
sent to the Financial Services Authority.
107. Sections 96 to 100 apply to registered social landlords that are registered companies.
Section 96 provides that the regulator cannot give consent for the purposes of these sections
unless it is satisfied the company has consulted its tenants on the matter requiring consent. Under
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section 97, a court order under sections 899 (court sanction for compromise or arrangement) or
900 (powers of court to facilitate reconstruction or amalgamation) of the Companies Act 2006
can only be made if the regulator consents. If the whole or part of the company is transferred to
another company under section 900 of the Companies Act 2006, the other company will be
included in the register of social landlords.
108. Under section 98 a special resolution by a company under section 53 of the Industrial and
Provident Societies Act 1965 has effect only if the regulator consents to the resolution if passed.
The new industrial and provident society created in pursuance of that resolution is to be included
in the register of social landlords.
109. Under section 99, the regulator must consent to a voluntary arrangement in relation to a
company under section 5 of the Insolvency Act 1986, before it will take effect. Under section
100 of this Bill, the regulator must consent to a special resolution being passed under the
Insolvency Act 1986 for the voluntary winding up of the company for it to be valid.
110. Section 101 applies to RSLs that are industrial and provident societies or registered
companies. Under this section, the regulator may present a petition for the winding up of the
registered social landlord under the Insolvency Act 1986 on the ground that the registered social
landlord is failing to properly carry out its objects or is unable to pay its debts within the
meaning of section 123 of the Insolvency Act 1986. Section 101(2)(c) introduces a third ground,
in addition to those previously available under Part 2, Schedule 7 of the Housing Scotland Act
2001, that the regulator has directed the registered social landlord under section 64 of this Bill to
transfer all its assets to another registered social landlord.
111. Section 102 applies to a registered social landlord that is also an industrial and provident
society which has been dissolved in accordance with section 55 of the Industrial and Provident
Societies Act 1965, or a registered company which has been wound up under the Insolvency Act
1986. Under this section the regulator can direct that any surplus assets, available after the
registered social landlord’s liabilities have been discharged, can be transferred to another
registered social landlord. The regulator must consult the tenants of the houses to be included in
such a transfer and have regard to their views before making such a direction. The regulator may
also discharge any liability of the registered social landlord to ensure that assets, which would
otherwise need to be sold, can be transferred to another registered social landlord. The regulator
may only direct the transfer of assets from a registered social landlord which is a charity to
another charity which has the same, or similar, charitable purposes (under section 7(2) of the
Charities and Trustee Investment (Scotland) Act 2005). Before directing a transfer from a
charitable registered social landlord, the regulator must consult the Office of the Scottish Charity
Regulator.
PART 9 – DISPOSAL OF LAND BY REGISTERED SOCIAL LANDLORDS
112. This Part of the Bill sets out the provisions governing registered social landlords that
want to dispose of land, including houses or other assets. The meaning of ―disposal‖ is given in
the interpretation section of the Bill (section 150) as a ―sale, lease, security, charge, option to
acquire or any other disposal of any property or any interest in property (including entering into
a contract for disposal)‖.
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Regulation of disposals
113. Chapter 1 of Part 9 (sections 103 to 108) provide the regulator with powers similar to
those of the Scottish Ministers under sections 65 to 68 of the 2001 Act.
114. Section 103, which replaces section 66 of the 2001 Act, provides the basic power for an
RSL to dispose of its land (or any other asset by granting security over it). This power is subject
to the regulator’s consent unless this is not required under section 104 of this Bill. Consent may
be given generally, to certain disposals, or for particular purposes. The regulator may place
conditions on the consent.
115. Section 104 specifies those disposals that do not require the regulator’s consent
(principally the granting of a tenancy or the sale of a property under the right to buy). Under
subsection (1)(g) the regulator may determine further disposals not requiring its consent,
following consultation with Scottish Ministers, registered social landlords or their representatives
and secured creditors of registered social landlords or their representatives. The regulator must
bring any determination to the attention of those affected by it. Subsection (2) includes an
occupancy arrangement as a new category of disposal that does not need the regulator’s consent.
116. If consent is not required for a disposal, the registered social landlord must notify the
regulator as soon as practicable after making such a disposal. Section 105 sets out provisions
allowing the regulator to dispense with notification, either generally or for a particular purpose.
117. The registered social landlord may be required to consult tenants before it disposes of
land and a ballot may be required if a disposal results in a change of landlord. Section 106 and
Chapter 2 of Part 9 of this Bill set out the circumstances in which both consultations and ballots
are to take place.
118. Section 106 applies to all disposals of land by a registered social landlord which require a
landlord’s consent that are not covered by Chapter 2. For such disposals the registered social
landlord must consult with the tenants of the houses included in the disposal and anyone else the
regulator requires it to consult. The registered social landlord must inform the regulator of the
views expressed by those consulted.
119. Section 107 states that the disposal of land by a registered social landlord, where the
regulator’s consent is required, is void unless the regulator has given the required consent.
Special procedure for disposals resulting in a change of landlord
120. Chapter 2, sections 109 to 115, replaces the provisions in Schedule 9 of the Housing
(Scotland) Act 2001 in respect of registered social landlords. Chapter 2 sets out the requirements
for consultation before the regulator can agree to a registered social landlord disposal that will
result in a tenant under a Scottish secure tenancy ceasing to be a tenant of the transferring
registered social landlord (unless the disposal is a transfer of engagements under section 51 of
the Industrial and Provident Societies Act, in which case section 107 applies).
121. Section 109 provides that Chapter 2 applies to disposals of land by a registered social
landlord where the regulator’s consent is required and which result in a tenant under a Scottish
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secure tenancy ceasing to be a tenant of the registered social landlord making the transfer, unless
the disposal is a transfer of engagements under section 51 of the Industrial and Provident
Societies Act 1965.
122. Under section 110 the regulator, having regard to any information available to it, cannot
consent to a disposal to which Chapter 2 of Part 9 of this Bill applies unless the registered social
landlord certifies that it has complied with sections 111 to 113 of this Bill; the regulator is
satisfied that the majority of tenants voting in a ballot under section 113 wish to proceed; and
unless the regulator is satisfied that where the disposal is to a person and not another registered
social landlord, a disposal to another registered social landlord is not appropriate.
123. Section 111 requires a registered social landlord proposing to make a disposal, to which
Chapter 2 of Part 9 of this Bill applies, to serve a notice on the tenants of each house included in
the proposal which specifies to whom the disposal is to be made, explains the likely
consequences of such a disposal for the tenants, informs the tenants of their right to make
representations to the registered social landlord within such a reasonable period as specified (at
least 28 days) and which includes any other details the registered social landlord considers
appropriate. After considering any representations made within the specified period, the
registered social landlord must then serve a further notice which informs tenants of any
significant changes to the proposals, informs tenants of their right to object to the proposed
disposal within such a reasonable period as specified (at least 28 days), explains that the
disposal requires the regulator’s consent and explains that the regulator is not permitted to give
consent unless satisfied that the majority of tenants voting in a ballot conducted under section
113 wish the disposal to proceed.
124. Section 112 contains provisions to allow the regulator to obtain further information on a
proposed disposal before deciding whether to consent. The regulator may direct the registered
social landlord to carry out, and provide information on, further consultation with tenants (in
addition to that under section 111 and either before or after a ballot under section 113). The
registered social landlord may also be required to provide any information, the regulator feels is
relevant, on the representations and objections made in relation to the proposed disposal,
information about the ballot under section 113 or any other information relating to the proposed
disposal.
125. Section 113 requires a registered social landlord proposing to make a disposal, to which
Chapter 2 of Part 9 of this Bill applies, to conduct a ballot of tenants who will be affected and
inform the regulator of the outcome. The registered social landlord must have regard to any
guidance issued by Scottish Ministers when conducting the ballot or informing the regulator of
the results of the ballot.
126. Under section 114, the registered social landlord is not required to give notice under
section 111 to, and may exclude from a ballot under section 113, any tenant unaffected by the
proposed disposal. A tenant will be unaffected if the registered social landlord expects the tenant
to have vacated the house before the disposal is made. The regulator can only consent to a
proposed disposal where there are such unaffected tenants if the registered social landlord has
served notice on the regulator confirming that the unaffected tenants have all vacated the houses
concerned.
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127. Section 115 offers protection to the purchaser in any proposed disposal under Chapter 2
of Part 9 of this Bill. The regulator’s consent for such a disposal will not be invalidated by a
failure of the regulator or registered social landlord to comply with any provision of this chapter.
PART 10 – CHANGE OF LANDLORD – SECURE TENANTS
128. This Part of the Bill replaces the provisions in Part III (sections 56 to 64) of the Housing
(Scotland) Act 1988 (the ―1988 Act‖) that deal with a change of secure tenants’ landlord (known
as ―tenant’s choice‖). Those provisions will be repealed by paragraph 3(3) of schedule 2 to the
Bill. Section 116 provides for a person that is approved by the regulator under section 117 of the
Bill to acquire certain houses from local authority landlords and section 118 sets the criteria that
determines which houses are eligible to be acquired.
129. Section 56 of the 1988 Act provides for approved landlords to acquire eligible houses
from a public sector landlord defined as one of a number of bodies including islands or district
councils, development corporations within the meaning of the New Towns (Scotland) Act 1968,
the Scottish Special Housing Association, the Housing Corporation and Scottish Homes. Section
116 replaces ―public sector landlord‖ with ―local authority landlord‖ because the other bodies
have been wound up.
130. Under section 117 the regulator has the power to grant approved status to a person that is
not a local authority landlord. Subsection (2) provides that the regulator may give approval for
particular reasons, acquisitions, areas or purposes. Different approvals may be given for different
cases to enable that person to acquire a house from a local authority. The regulator may grant
approval subject to conditions and may vary or revoke an approval.
131. Section 118 provides that an eligible house is a house that is owned by a local authority
and occupied by a qualifying tenant. A qualifying tenant is a tenant with a Scottish secure
tenancy where an order for recovery of possession has not been granted under section 16(2) of
the Housing (Scotland) Act 2001.
132. Section 118(3) makes certain houses exempt from sale to an approved landlord. These are
a house that is one of a group which has been provided with facilities (including a call system
and the services of a warden), a house that has been specially designed or adapted for elderly or
disabled people whose special needs require accommodation of the kind provided by the house,
and houses owned by islands local authorities for the purposes of their functions as an education
authority, that are required for the accommodation of someone who is employed for those
purposes (and where the local authority is not likely to be able to reasonably provide other
suitable accommodation for that person). Section 56(5)(c) of the 1988 Act also provides that an
area determined by Scottish Ministers as a rural area is not eligible to be acquired by an
approved person. Scottish Ministers’ order making power to determine a rural area is repealed by
paragraph 3(3) of schedule 2 to the Bill.
133. Section 119 sets out the requirements that an approved person must meet when they
apply to a local authority to acquire a house. Section 120 requires the local authority landlord to
make an offer to sell the house, or to refuse the application, within two months of the date on
which an application is made under section 119.
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134. Section 121 sets out the process for determining the market value of an eligible house.
The local authority must instruct the district valuer or a qualified valuer nominated by the local
authority and accepted by the applicant to determine the market value. The valuer must have
regard to the price which the house would realise if sold on the date on which the application
was made on the open market by a willing seller as well as a number of other assumptions.
Where a valuer determines that the house would not realise any price if offered for sale on the
open market they can take the price to be either a negative value, equal to the amount which
would require to be paid to an approved person in order that the approved person would
willingly acquire the house, or where an approved person would willingly acquire the house for
no consideration, nil, and the market value of the house may accordingly be determined to be a
negative value or nil value.
135. Section 122 sets out the conditions of sale of an eligible house to an approved person. It
provides for the applicant to be able to request an amendment to the offer to sell if they consider
a condition to be unreasonable or wish to have a new condition included in the offer. The
applicant may refer the matter to the Lands Tribunal if a local authority landlord refuses a
request or fails to respond within one month of the refusal. The Lands Tribunal can uphold,
strike out or vary, or insert a new condition in the offer. Where a Lands Tribunal determination
results in a variation of the offer to sell, it must order the local authority landlord to make an
amended offer to sell to the applicant within two months of its determination.
136. Section 123 sets out requirements in relation to the acceptance of an offer to sell. The
applicant may accept an offer to sell within two months of the date on which the offer was made,
or the date on which the latest amended offer was made, or the date of a determination by the
Lands Tribunal which does not require the local authority to make an amended offer. Where
notice of acceptance is not given within the required period, the offer to sell and the application
lapse. A notice of acceptance is of no effect unless the qualifying tenant and the applicant have
concluded a lease of the house for a period immediately after the acquisition of the house.
Giving a notice of acceptance constitutes a sale of the house between the local authority landlord
and the applicant on the terms contained in the offer.
137. Section 124 provides for a local authority landlord to refuse an application on the basis
that it disputes the applicant’s right to acquire the property or it considers any information in the
application to be materially incorrect. It specifies the process for giving notice of refusal and
allows the applicant to refer the matter to the Lands Tribunal for a finding in respect of its right
to acquire.
138. Where a local authority landlord fails to comply with provisions on the offer to sell
provision (section 120), an order made by the Lands Tribunal under section 122(9) or fails to
progress an application under any finding made by the Lands Tribunal under section 124(3), the
applicant may refer the matter to the Lands Tribunal. Subsection (2) provides that the Lands
Tribunal may make an offer to sell to the applicant and this has the same effect as if it is done by
the local authority landlord.
139. Section 126 requires a person who acquires property under Part 10 to seek the regulator’s
consent for the subsequent disposal of that property. Consent may be given generally, to certain
disposals, or for particular purposes. The regulator may place conditions on the consent. Before
consenting to a disposal the regulator must be satisfied that the person seeking the consent has
23
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consulted tenants of the houses included in the disposal and any other person that the regulator
requires the person to consult. This section does not apply to a disposal by a registered social
landlord which is required to seek consent under Part 9 of the Bill.
140. Section 127 provides for the extension of time periods referred to in Part 10 of the Bill
where the applicant or local authority give notice of the extension before the end of the time
period.
PART 11 – RIGHT TO BUY: REFORMS
141. This part amends existing provisions on right to buy in the Housing (Scotland) Act 1987
(the ―1987 Act‖) and inserts some new provisions. In general, tenants who currently have the
right to buy will continue to do so on existing terms. Part 11 ends the right to buy for new supply
social housing and new tenants, reforms existing pressured area designation provisions.
Re-accommodated persons: protection of right to buy
142. The amendment made by section 128 to section 61 of the 1987 Act ensures that, under
the circumstances provided for, the right to buy entitlements of tenants who are reaccommodated by their landlord and experience a break in occupation as a result are protected
for all social housing let under a Scottish secure tenancy.
143. Paragraph (a) adds an additional two circumstances to those already included within
section 61(2)(c) of the 1987 Act in order to ensure that a tenant who is accommodated by such
landlords under the circumstances provided for (see sub-paragraph (c)), is not deemed to have
incurred a break in continuous occupation.
144. The effect of paragraph (b) is to ensure that breaks in occupation of a tenancy resulting
from the circumstances provided for should be disregarded for the purposes of determining the
period of occupation. That is, any period beginning with the termination of a tenancy in terms of
section 18(2), 20(3) or 22(3) of the 2001 Act, and ending with the person being reaccommodated in pursuance of sections 19(3)(b), 21(3)(b) or 22(6) of the 2001 Act should be
disregarded.
145. Paragraph (c) adds an additional two categories of person providing accommodation
referred to in section 61(2)(c) (occupation requirement for exercise of right to purchase) to the
list of landlords included in section 61(11) of the 1987 Act. The category in new section
61(11)(ab) includes those persons who provide accommodation to a tenant in instances where the
tenant is required to move by their landlord under the circumstances provided for. The category
in new section 61(11)(ac) includes those persons who provide accommodation to a tenant in
instances where the tenant’s existing house is to be demolished and the tenant agrees to move at
their landlord’s request.
Limitation on right to buy: new tenants
146. Section 129 inserts a new section 61ZA into the 1987 Act to extend the range of
circumstances under which the right to buy cannot be exercised to include new tenants to the
social housing sector. This is intended to ensure that tenants taking up a Scottish secure tenancy
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for the first time (following commencement of section 129) and those returning to the social
rented sector after a break will not have the right to buy over any property they rent from a social
landlord.
147. Subsection (1) of new section 61ZA sets out the tenancies which are not included in this
limitation. These are tenancies of properties let under a Scottish secure tenancy created on or
after the commencement date of section 129 of the Bill, where the tenant was immediately prior
to that date occupying a house let by a social landlord or a landlord mentioned in section 61(11),
or occupying living accommodation provided as mentioned in section 61(11)(ab), (ac) or (n).
148. Subsection (2) sets out the circumstances where an interruption in continuous occupation
should be disregarded (where a tenant’s tenancy has been terminated under section 18(2), 20(3)
or 22(3) of the Housing (Scotland) Act 2001 and the tenant is then re-accommodated in
pursuance of section 19(3)(b), 21(3)(b) or 22(6) of that Act) and also provides discretion for a
landlord to disregard an interruption in occupation, where it appears to the landlord to result
from circumstances outwith the control of the tenant.
Pressured areas: amendments
149. Section 130 amends the existing pressured area provision in section 61B of the 1987 Act
to extend the maximum designation period from 5 to 10 years, to allow particular housing types
as well as particular areas to be designated as pressured and to allow local authorities (rather than
Scottish Ministers) to designate, revoke or amend pressured area and housing type designations,
without requiring Scottish Ministers’ approval.
150. Subsection (2) amends section 61C of the 1987 Act and sets out the process which local
authorities should follow when designating a pressured area or housing type. Before making,
amending or revoking a designation, local authorities have to take such steps as are reasonable to
publicise its proposal to make, amend or revoke designations and its reasons for so proposing.
They must consult every registered social landlord holding houses for housing purposes in the
part of their area covered by the proposals and such bodies representing the interests of tenants
and other residents in that part and such other persons as the authority thinks fit. Local
authorities proposing to make, amend or revoke pressured area or housing type designations
should have regard to guidance issued by Scottish Ministers about how they should do it, the
information they should take into account before doing so and the terms of such designations.
Limitation on right to buy: new supply social housing
151. Section 131 inserts a new section 61F into the 1987 Act to extend the range of
circumstances (set out in sections 61A to E) under which the right to buy cannot be exercised to
include new supply social housing. A new supply social house is defined in subsection (3) as a
house which is let under a Scottish secure tenancy created on or after the relevant day (which is
the day on which section 131 comes into force), but which was not so let on or before 25 June
2008.
152. Subsection (2) of the new section provides that the limitation on exercising the right to
buy over new supply social housing does not apply in the following circumstances:
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Where a Scottish secure tenant who has a right to buy moves to a new supply social
house from another house, following an order for recovery of possession under
section 16(2) of the Housing (Scotland) Act 2001, on any of the grounds set out in
paragraphs 9 to 15 of Schedule 2 to that Act.



Where a Scottish secure tenant who has a right to buy moves to a new supply social
house from another house where the landlord has erroneously brought the tenancy /
joint tenancy to an end and re-possessed the house because the landlord believes that
the tenant is/tenants are/ are not occupying the house; or where the tenant of a house
that has been designed for a person with special needs dies and as a result the
landlord is required to re-accommodate a person who would otherwise have qualified
to succeed to the tenancy.



Where a Scottish secure tenant who has a right to buy moves to a new supply social
house from another house, as a result of a written agreement between the landlord
and tenant where the tenant agrees to move from their original house which the
landlord wishes to demolish.



Where a tenant’s short Scottish secure tenancy is converted back to a Scottish secure
tenancy under section 37 of the 2001 Act.



Where a Scottish secure tenant who has a right to buy moves to a new supply social
house from another house without the landlord having given the tenant seven days
notice before the creation of the Scottish secure tenancy to which the new supply
social house is subject, that they will lose the right to buy over that new supply
house.

PART 12 – REGISTRATION OF PRIVATE LANDLORDS
153. Section 132 explains that the provisions in this Part make amendments to the system of
landlord registration contained in Part 8 of the Antisocial Behaviour etc. (Scotland) Act 2004
(―the 2004 Act‖).
154. Section 133 amends section 88(2) of the 2004 Act, which requires a registered person to
give notice to the local authority of the appointment of an agent, by inserting three subsections
after subsection (2). Subsection (2A) requires the notice to be accompanied by any fee
determined by the local authority and subsection (2B) provides that no fee shall be payable if,
when the notice is given, the person appointed is entered in the register as a relevant person or
another relevant person’s entry in the register states that the person appointed acts for the other
relevant person. Subsection (2C) gives Scottish Ministers the power to prescribe by regulations
the fees for this purpose, how the fees are to be calculated, and the circumstances in which no fee
is to be paid.
155. Section 134 makes provision in relation to public access to information about landlord
registration on the register. Subsection (1) amends section 88A(1) of the 2004 Act to require a
local authority to provide confirmation of whether a registration application in relation to a
specific house has been made but not yet determined and information on whether a person was
refused entry to, or removed from, the register as being not fit and proper to act as a landlord or
because the person’s agent was found to be not fit and proper. Subsection (2) inserts a new
section 92ZA into the 2004 Act. This requires a local authority to note in its register the fact that
a person was refused entry to, or removed from, the register as being not fit and proper to act as a
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landlord, or because the person’s agent was found to be not fit and proper. This note must be
made when the appeal procedure has been exhausted and must be removed after 12 months or
sooner if the person is subsequently registered.
156. Section 135 increases the maximum fine level in section 93(7) of the 2004 Act, for
offences relating to acting as an unregistered landlord, from level 5 on the standard scale to
£20,000.
157. Section 136 inserts new section 97A into the 2004 Act. Section 97A contains powers for
a local authority to obtain information to enable or assist it to carry out its functions under Part 8.
This information can be obtained from various specified persons. The local authority can serve a
notice on such a person requiring him or her to provide information on the nature of his or her
interest in the house; specified information about other people with an interest in the house or
who act in relation to a lease or occupancy arrangement; and other information about the house
or such a person that can be reasonably requested. Any person who is required to provide such
information and fails to do so, or knowingly or recklessly provides false or misleading
information, is guilty of an offence and is subject to a fine on summary conviction not exceeding
level 2 on the standard scale.
PART 13 – AMENDMENT OF HOUSING (SCOTLAND) ACT 2006
158. Section 137 explains that the provisions in this Part make miscellaneous amendments to
the Housing (Scotland) Act 2006 (the ―2006 Act‖).
159. Section 138 removes the need for local authorities to submit draft Housing Renewal Area
(HRA) designation orders to Scottish Ministers for approval. Local authorities will still be
required to give notice of their decision not to proceed with an HRA following public
consultation on a draft designation order, and to give notice when an HRA is made. It also adds
a requirement for local authorities to consult various interested parties before making any
modification to an HRA which it thinks is significant.
160. Subsection (1) of section 139 extends the situations in which local authorities can pay
missing shares into a maintenance account to include making a payment of a missing share on
behalf of owners who are unwilling to pay. Subsection (2) enables local authorities to recover the
cost of devising a maintenance plan where an owner fails to submit a satisfactory plan within the
time specified in the maintenance order, and costs arising from the variation of a plan, from the
owner of the house concerned. Subsection (3) amends section 61 of the 2006 Act to allow a
local authority to recover from owners any expenses incurred in registering documents related to
maintenance orders and plans, including the cost of registration, any administrative expenses,
and interest at a reasonable rate. Local authorities will also be able to issue a repayment charge
in respect of these costs. Subsection (4) allows local authorities to recover the costs of registering
a repayment charge or the discharge of a repayment charge. This includes the cost of the
registration, plus any related administrative expenses and interest at a reasonable rate, and can
include the issue of a further repayment charge.
161. Section 140 amends section 71 of the 2006 Act to extend the situations in which local
authorities can provide assistance under section 71 of the 2006 Act to include demolition.
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162. Section 141 amends the houses in multiple occupation (HMO) licensing regime in the
2006 Act. Subsection (1) amends section 125 of the 2006 Act to give the Scottish Ministers the
power to specify by order additional categories of multi-occupancy living accommodation as
licensable HMOs. Any such category must meet the usual requirement of a licensable HMO that
there are three or more occupants being members of more than two families. However, it does
not necessarily have to be a house or premises in terms of the 2006 Act, nor does it have to be
the only or main residence of the occupants. Before making such an order, the Scottish Ministers
must consult relevant persons. Subsection (2) inserts into the 2006 Act new section 129A. This
gives a local authority the discretionary power to refuse to consider an application for an HMO
licence if it considers that occupation of the accommodation as an HMO would be a breach of
planning control. If the applicant subsequently obtains planning permission or a certificate of
lawful use or development and makes a further application for a licence within 28 days, no fee
may be charged in relation to that application (as provided for by new section 129A(4)). If an
application is refused before an existing licence for the HMO has expired, the existing licence
will expire either on its normal expiry date (had an application for a new HMO licence not been
made) or on such later date as the local authority considers reasonable in the circumstances.
PART 14 – MISCELLANEOUS
Protection of unauthorised tenants
163. Section 142 provides that the Scottish Ministers may by order make such provision as
they consider appropriate for the purposes of protecting or helping a tenant where they have been
granted a lease in breach of their landlord’s standard security conditions or if their landlord is in
default under that standard security, in the event of the landlord being in default under the
security (leading to for example the property being repossessed).
Local authority duties on homelessness: armed forces
164. Section 143 amends section 27 of the Housing (Scotland) Act 1987. Section 27 currently
specifically prohibits a person or household forming a local connection with an area due to
employment or residence in it as a result of service in the armed forces. In contrast civilian
residence or employment forms such a connection. The duties of a local authority to a homeless
person are affected by whether the person has a local connection with that authority. This
amendment will allow persons serving in the regular armed forces of the Crown, and those who
live with them, to form a local connection in the area they have lived or worked in.
PART 15 – SUPPLEMENTARY AND FINAL PROVISIONS
Offences by bodies corporate etc.
165. Section 144 sets out the position where an offence is committed by a social landlord, a
body corporate, a Scottish partnership or an unincorporated association. It provides that where
the offence was committed with the consent of or if it is attributable to any neglect of a relevant
individual (defined in subsection (2)) of these bodies, the individual, as well as the offender, is
also guilty of an offence.
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Formal communications
166. Section 145 deals with formal communications. A formal communication is any notice,
notification, direction, consent, order, licence, application (other than to a court) or decision that
is served, given or made under the Bill or for the purposes of the Bill. There is provision about
how such communications are to be made and served.
Orders
167. Section 146 sets out the general provisions applying to subordinate legislation to be made
under the Bill.
Minor and consequential amendments
168. Section 147 introduces schedule 2 which makes changes to other legislation required as a
consequence of the Bill.
Ancillary provisions
169. Section 148 gives the Scottish Ministers a free-standing power to make orders containing
such ancillary provision as is necessary or expedient for the purposes or in consequence of the
Bill.
Connected bodies
170. Section 149 defines what is meant by a body that is connected to a registered social
landlord or a local authority landlord. A body is considered to be connected if the registered
social landlord or local authority landlord is able to direct the body in accordance with its wishes
and if the connected body can direct the registered social landlord or local authority landlord in
accordance with its wishes. A body that is a subsidiary of a social landlord (including a
registered social landlord or local authority landlord), a body which has a social landlord as a
subsidiary, and a body which is the subsidiary of a body of which the social landlord is a
subsidiary, is also a connected body. ―Subsidiary‖ has the same meaning in section 149 of the
Bill as in the Companies Act 2006 (c.46) or, as the case may be, the Friendly and Industrial
Provident Societies Act 1968 (c.55).
Interpretation
171.

Section 150 clarifies the meaning of various expressions used in the Bill.

Commencement
172. Section 151 allows the Scottish Ministers to set different dates to commence different
provisions of the Bill.
Short title
173.

Section 152 gives the short title of the Bill.
29
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FINANCIAL MEMORANDUM
INTRODUCTION
174. The purpose of the Housing (Scotland) Bill is to safeguard social housing for future
generations by reforming the Right to Buy and modernising social housing regulation to provide
improved value for tenants and taxpayers. It also includes provisions to ensure that veterans are
treated equally with other homeless applicants by amending the definition of ―local connection‖;
to strengthen local authority powers to deal with disrepair in privately-owned housing; and to
improve the operation of the systems for private landlord registration and licensing of houses in
multiple occupation (HMOs).
BILL CONTENT
175. This Financial Memorandum sets out the costs associated with the Bill under the
following headings:


modernising regulation;



reforms to the Right to Buy (RTB);



amending the definition of local connection; and



reforms to private sector housing.

MODERNISING REGULATION
Introduction
176.

The Bill modernises social housing regulation by:
i. establishing the Scottish Housing Regulator (SHR) as a body corporate,
independent from Scottish Ministers;
ii. providing for a register of social landlords;
iii. establishing a framework for assessing, reporting and monitoring social landlords’
performance against outcomes set in a Scottish Social Housing Charter;
iv. replacing the existing inspection powers with powers to conduct inquiries and
obtain information from social landlords;
v. providing the SHR with a set of regulatory intervention powers; and
vi. providing the SHR with powers, in Parts 6-8 of the Bill, to regulate the financial
viability and good governance of Registered Social Landlords (RSLs); and, in Part
9, to regulate disposals of land by RSLs.
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Background
177. Under the Housing (Scotland) Act 2001 (―the 2001 Act‖), the Scottish Ministers are
responsible for regulating and inspecting social housing. Communities Scotland exercised this
power on Ministers’ behalf until it was abolished in April 2008. At that point, as an interim
measure pending primary legislation, the Scottish Government created the SHR as an executive
agency to exercise Ministers’ regulatory functions. The Bill establishes the SHR as a body
corporate with statutory independence from Ministers.
178. In broad terms, the SHR will have two sets of functions: to regulate the financial
wellbeing and standards of governance of RSLs and to regulate both RSLs’ and local authority
landlords’ performance of housing activities.
Aims and Objectives
179. The Bill provides for the SHR to assume the role of regulating the financial wellbeing
and governance standards of RSLs by transferring to it functions that at present are conferred on
Scottish Ministers under the 2001 Act. Scottish Ministers exercise these powers through the
SHR which is at present an executive agency of the Scottish Government. The purpose of these
functions now, and under the Bill, is to safeguard the assets of RSLs so that they remain
available for the use of current and future generations of tenants. These functions also underpin
the SHR’s overall objective of safeguarding and promoting the interests of current and future
tenants. In total, RSLs have assets with a gross value of around £8 billion. These have been
developed over the past 25 or so years with the assistance of £3.3 billion borrowing from the
private sector and, over the last 15 years, £3 billion public sector investment from central
government (SHR 2009, Social Landlords in Scotland: Shaping up for Improvement 1). These
assets enable RSLs to provide accommodation at below market rents for around 270,000
households.
180. In providing for the SHR to regulate the performance of all Scottish social landlords, the
Bill includes a range of new functions alongside a number that are transferred from Scottish
Ministers to the SHR. The functions will enable the SHR to monitor, assess and report on the
performance of landlords, in particular against the outcomes that will be set by Scottish Ministers
in the Social Housing Charter. The SHR will be able to set landlords targets to improve their
performance and to intervene in a range of ways to improve performance if that is necessary.
These functions will allow the modernised SHR to safeguard and promote the interests of around
600,000 households (the one in four households in Scotland living in council and RSL
accommodation) by regulating what in effect are businesses with a total turnover of £2 billion a
year. The modernised scrutiny framework will provide independent assurance that services are
well managed, responsive, efficient, safe and fit for purpose. The scale of the sector as a whole
means that even modest improvements in its efficiency could be worth substantial sums of
money.

1

http://www.scottishhousingregulator.gov.uk/stellent/groups/public/documents/webpages/shr_shapingupforimprove
ment.pdf
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The Scottish Housing Regulator
181. Part 1 of the Bill establishes the SHR as a body corporate, independent from the Scottish
Ministers, exercising functions through a Board. Subject to enactment of the Bill and to the
necessary orders under the Scotland Act 1998 being secured, the SHR will be a non-Ministerial
Department within the Scottish Administration. The SHR will have the objective of safeguarding
and promoting the interests of current and future tenants, people who are homeless and others
who use the services of social landlords. It will have a specific duty to establish a means of
engaging with representatives of tenants, homeless people and other service users. The costs of
establishing the SHR are discussed at paragraphs 187 to 207 below.
The register of social landlords
182. The 2001 Act provided for Scottish Ministers to maintain a register of social landlords
and to set the criteria for registration. Part 2 of the Bill provides for the SHR to keep a register of
social landlords. (Local authority landlords are not to be included in this register.) Part 2 also
establishes two sets of criteria for registration: legislative criteria (set by Scottish Ministers
through regulations) specifying the types of body eligible for registration; and regulatory criteria,
set by the SHR. The registration provisions have no material cost implications. There have been
very few registrations over the last few years (three organisations in 2006/07, one in 2007/08 and
none in 2008/09). The Scottish Government does not expect the number applying for registration
to change as a result of the Bill. Organisations applying for registration with SHR do incur costs,
in terms of staff time, but they also benefit by becoming eligible for Housing Association Grant
and favourable private borrowing rates. These costs and benefits flow from existing provisions in
the 2001 Act and the Bill will allow these to continue for RSLs.
The Scottish Social Housing Charter
183. Part 3 of the Bill provides for Scottish Ministers to publish a Scottish Social Housing
Charter setting outcomes that social landlords must aim to achieve. It also provides for the SHR
to assess and report on their performance and, where necessary, set performance improvement
targets. The Scottish Ministers are required to consult the SHR, tenants or their representatives,
social landlords or their representatives, lenders to the RSLs and their representatives, and the
Accounts Commission about the outcomes to be included in the Charter before submitting it to
Parliament for approval. The aim is not to create new burdens or duties on landlords, but to
develop a set of outcomes that together will constitute a broad description of what landlords
should be delivering. In practice this broad description is likely to be a statement of what good
landlords are already achieving for their tenants, those in housing need and the communities in
which they operate. The costs of the Charter will be established and agreed through the
consultation and subject to approval by the Scottish Parliament.
Inquiries and information
184. In practice, the SHR has already been moving away from carrying out cyclical
inspections of social landlords. Part 4 of the Bill enshrines this approach in legislation by
replacing the inspection powers in the 2001 Act with a more flexible set of inquiry powers.
These powers could be used in a variety of ways, ranging from the SHR making simple requests
for specific information to wider-ranging inquiries into aspects of a service, into a group of
landlords, or making ―thematic‖ inquiries covering a number of landlords and a specific topic.
There may also be unannounced or short-notice inquiries. This change will require a shift in use
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of resources both within SHR and regulated bodies but will have no direct cost implications.
However, the move away from a cycle of routine inspections of every landlord to a more
targeted, risk-based approach should reduce some of the indirect costs of regulation. This is
discussed at paragraphs 208 and 215 below.
Enforcement powers
185. Part 5 of the Bill provides the SHR with a range of enforcement and intervention powers
to enable it to protect and promote the interests of tenants, future tenants, homeless people and
other service users. It incorporates existing powers from the 2001 Act and supplements them
with powers to enable the SHR to take enforcement action when this is needed to require a social
landlord to improve its performance or comply with the Charter. In the case of local authorities,
enforcement powers in the 2001 Act were linked to inspection; this is no longer the case in the
Bill. In all cases, however, the SHR will be required to act proportionately and to target its
actions only where needed. Enforcement will be targeted only at the poorest performers.
Regulating RSL governance and financial viability
186. Parts 6 to 8 of the Bill provide the SHR with a range of powers to regulate RSLs’
governance and financial management arrangements, while Part 9 provides for it to regulate
disposals of land. These provisions are largely imported from the 2001 Act and have no new
financial implications. Stakeholders such as the Council of Mortgage Lenders (CML) attach
great importance to these powers and to the role of an independent regulator in commanding the
confidence of lenders. The CML takes comfort from regulation and the considerable expertise
built up by the SHR and its predecessor organisations. In its response to the 2007 consultation
document Firm Foundations2, the CML3 emphasised that the effectiveness of regulation is
directly related to pricing and the availability of lending in respect of both new and existing
borrowing. This is clearly illustrated by the lower lending margins offered to RSLs compared to
the commercial sector. It is estimated that over the last five years the lower lending margins for
Scottish RSLs compared with the commercial sector as a whole can be estimated to have saved
the sector in the region of £70 million.
Costs on the Scottish Administration
187. Costs on the Scottish Government arise mainly from Part 1 of the Bill, which establishes
the SHR as a non-Ministerial Department (NMD).
188. The Bill provides for the SHR to charge fees in respect of its functions. This provision (at
section 16) is imported from section 81 of the 2001 Act. The Scottish Government believes it is
important to retain this flexibility for the future, but current policy is for the Scottish
Administration to continue meeting all of the costs of the SHR. The Scottish Government
considers this approach is justified in the interests of avoiding the costs of regulation falling on
landlords and, ultimately, on tenants through their rents. It will seek the Parliament’s approval
annually to SHR’s costs being met in this way through successive Budget Bills. The cost of
regulation is around 0.2 per cent of the £2 billion annual turnover of the social housing sector (£4
million).
2
3

http://www.scotland.gov.uk/Resource/Doc/201716/0053780.pdf
http://www.scotland.gov.uk/Resource/Doc/214031/0056959.pdf
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189. Based on analysis of comparable running costs, the SHR’s costs provide good value for
money compared to the equivalent costs in England. SHR’s costs per social housing unit are
around £6.76 compared to an equivalent figure of £8 for the Tenant Services Authority.
190. When Communities Scotland was abolished in 2008, the SHR was created as an
executive agency as an interim measure pending the creation of a fully independent body to
regulate social housing. One of the Bill’s main purposes is to provide for independent regulation
by establishing the SHR as a body corporate. The extent and nature of that independence
depends on the functions that the Bill confers on the SHR and on the relationship between the
SHR and Scottish Ministers that the Bill establishes.
Staffing arrangements
191. A further objective of the Bill is to ensure that the creation of the SHR is achieved with
minimal additional cost to the Scottish Government and with the minimum of disruption to the
staff working for the SHR - all of whom are civil servants employed by the Scottish Ministers.
During consultation on the draft Bill, some stakeholders expressed concern about the potential
cost of setting up a new body. The NMD model will allow SHR staff to remain as civil servants
without compromising the regulator’s independence. It will also ensure business continuity and
reduce the risk of incurring additional staffing, pension or redundancy costs during the transition
from executive agency to corporate body status, because staff can be re-deployed in the Scottish
Government. There will be a need for some project management and change management work
to support the process of changing from an executive agency of the Government to a nonMinisterial Department. The transition costs in Table 2 below include the cost of a project
manager to support the agency’s executive management team to achieve a smooth transition to
the Regulator’s new organisational status. This is estimated to be £70,000 in 2010/11.
192. The SHR’s chief executive will, however, be appointed in an open competition to identify
a candidate who meets criteria specific to the appointment. The appointment will be on Senior
Civil Service terms and conditions. The estimated cost of recruiting through external advertising,
based on similar exercises, is £25,000. These costs will be met by the Scottish Government.
193. The NMD model also allows the SHR to continue with its existing streamlined corporate
services. As an NMD it will continue to access specialist services through the Scottish
Government’s shared services arrangements for human resources, information technology,
purchasing and accounts system and procurement expertise. The SHR will also benefit from the
economies of scale secured through its participation in a number of Scottish Government
contracts. This means that the SHR will not have to employ its own experts in these areas. It will
however need to employ its own legal adviser, and it will create a new post of Tenant Concerns
Co-ordinator (discussed below at paragraph 201). These appointments may be made through
redeployment or internal advertising within the Scottish Government, but recruitment costs of
£10,000 have been included in the estimated transition costs (summarised in Table 2 below) in
the event that external advertising is required. On-costs will be met from the SHR’s budget,
including savings made elsewhere (for example the shift away from cyclical inspection) from
2010/11 onwards.
Appointments to the SHR Board
194. The Bill provides for the Board to consist of at least three non-executive members, one of
whom will Chair the Board, and the Chief Executive. Appointments to the Board will be
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regulated according to the code of the Office of the Commissioner for Public Appointments in
Scotland (OCPAS). The cost of advertising, interviewing and making the appointments, based on
recent similar exercises, is estimated at £30,000.
195. The Scottish Administration will meet the costs of subsequent appointments when they
fall due every three or four years.
Remuneration of Board Members
196. The continuing cost of payments to Board members will be met from the SHR’s budget.
In its present form as an executive agency the SHR has an advisory Regulation Board which
comprises senior SHR staff and three external members. In 2009/10, the external members were
remunerated at the rate of £190 per day. The non-executive members of the new body will be
remunerated at Pay Band 2 level. In 2009/10 daily rates for board members ranged from a
minimum of £161 to a maximum of £241, and for chairs, from £193 to £337. Board members of
the Office of the Scottish Charity Regulator (OSCR), which is also a NMD, received £200 a day
in 2009/10 and its chair £270 a day.
Table 1 - Annual costs of SHR Board Remuneration
Low
£17,554

Medium
£23,590

High
£29,626

Best estimate
£23,590

197. Estimates assume that there will be five Board members and one Chair. This is based on
the practice of The Office of Scottish Charity Regulator (OSCR). Members will attend 12 Board
meetings and four Audit Committee meetings during the financial year and estimates assume that
Board members will be involved in three statutory intervention cases each year.
198. Financial estimates are based on Board members and Chair being remunerated at the
lowest, medium and highest ranges of the relevant scale (£161 to £241 per day for members and
£193 to £337 per day for Chairs). The best estimate assumes that on average Board members will
be paid around the middle of that scale.
199. Members will also be remunerated for any preparatory work they do prior to board
meetings at 50% of the daily rate. They may also have to review and comment on any statutory
intervention the SHR takes and would be remunerated for this at approximately 25% of the daily
rates. It is assumed that, in line with existing caseloads, there will be three statutory intervention
cases each year. Finally, based on the SHR’s current practice, an assumption of £30 per member
per meeting has been included for travelling expenses. These costs are included in the figures
detailed in Table 1 above.
Engaging with representatives of tenants, homeless people and other service users
200. The Bill gives the SHR a specific duty to establish a means of engaging with
representatives of tenants, homeless people and other service users, as well as its overall
objective of safeguarding and promoting their interests. In practice, this provision will require
the SHR to build on the well-developed arrangements for tenant engagement that are already
place. Over the last five years (since 2004/05) the SHR has spent, on average, around £7,000 a
year supporting its Tenants Regulation Advisory Group. Since 2006 it has also used volunteer
tenant assessors working alongside its inspection teams, with support costs of around £11,000 a
35
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year (with costs likely to increase by around £2,000 in 2009/10 to reflect recruitment of eight
new tenant assessors). The SHR also routinely consults Registered Tenants Organisations during
inspections. Service user engagement is already embedded in the SHR’s work. The Bill will
enshrine this practice in statute.
201. The Bill also includes a provision to enable tenants to notify the SHR of poor service
performance or other failures that require the Regulator’s attention. The SHR is proposing to
appoint a Tenant Concerns Co-ordinator to lead on this work and ensure the SHR is meeting its
statutory duty. At present, there is no formal mechanism for tenants to bring such failures to the
attention of the Regulator nevertheless in practice tenants do contact the SHR about their
concerns. As a result, the Scottish Government does not consider that any additional costs will
be incurred as a result of the provisions on engaging with tenants, homeless people and other
service users.
Monitoring the performance of social landlords
202. The SHR will have to develop efficient data collection systems using Information
Technology (IT) to allow it to gather information from social landlords on their performance
against the Charter and from RSLs on their governance codes and on their financial health and
capacity. They will also want to minimise the burden on landlords of providing information by
having a system that can reflect their submitted information back to landlords, tenants and
service users in a way that allows them to see the analysis that SHR has done and to carry out
their own analysis. The cost of the work to develop an IT system that delivers the functionality
needed by the SHR is estimated to be a maximum of £300,000 over 2010/11 and 2011/12.
Costs on the Scottish Administration - summary
203. The agency’s budget was £4.6 million in 2008/09 and £4.7 million in 2009/10. It is
planned to be £4.3 million in 2010/11 - a reduction of 7.5% in its annual budget arising from the
Government’s commitment to reduce scrutiny costs.
204. In 2008 the Scottish Government, through the Efficient Government Programme, put in
place a requirement for portfolios to deliver efficiency savings across the public sector. The
Spending Review will determine the level of efficiencies required from 2011/12 and these might
include further reductions in scrutiny costs. The Budget for the modernised SHR in 2011/12, its
expected first year of operation, will be set in the 2011/12 Budget Bill. In view of the present
severe pressure on public expenditure the Scottish Government does not envisage this exceeding
the agency’s 2010/11 budget.
205. The figures at Table 2 below show the most robust estimate for the SHR’s budget over
the next three years. Budget provision beyond 2010/11 will be subject to wider decisions on the
Scottish Government budget, including any around future broader scrutiny efficiencies, and on
the pace at which already planned reductions in staffing can be managed without generating
extra costs. Given the current financial position, the Scottish Government expects the SHR’s
budget to be no more than the £4.3m shown for the three years from 2010 on and it will seek to
achieve savings from that where possible.
206. Table 2 shows estimated transition costs of £435,000 over 2010/11 and 2011/12 to meet
the cost of developing an efficient data collection system to support the key area of SHR’s work
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in monitoring performance of social landlords. This also includes costs for support to manage the
change of the SHR from executive agency to non-Ministerial Department. These costs will be
met from the Housing and Regeneration Directorate’s budget.
207. The SHR budget for 2010/11 reflects scrutiny efficiency savings of £350,000. The SHR’s
continuing shift to a targeted and risk-based approach and the new functions provided for in the
Bill will enable the organisation to continue to deliver efficiencies and more specialised
monitoring and analytical activities. There are no savings as a consequence of the provisions in
the Bill. However, as stated in paragraph 205 above the Scottish Government will seek to
achieve savings to the SHR budget year on year in line with its budget requirements.
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Table 2
Summary table of costs and savings in establishing the Scottish Housing Regulator
Item
2009/10
2010/11
2011/12*
2012/13* Additional
£m
£m
£m
£m
Information
Existing organisation budget:
Staff costs
3.6
3.3
3.3
3.3 Para 203
Non-staff costs
1.1
1.0
1.0
1.0 Para 203
Total
4.7
4.3
4.3
4.3
organisational
budget
Transition costs (best estimates):
Staff costs
Appointments to
0
0.030
0
0 Para 194. Estimate
Board
based on recent
similar OCPAS
regulated
appointments.
Appointment of
0
0.025
0
0 Para 192. Estimate
Chief Executive
based on recent
similar exercises
Other
0
0.010
0
0 Para 193.
appointments
Advertising costs for
posts in new
structure (assumes
some posts filled
internally). Range of
estimate £5k- £15k
Transition
0
0.070
0
0 Para 191. Includes
workforce
skills development
planning
and transition
project management
Total staff
0
0.135
0
0
transition costs:
Non-staff costs:
IT capital costs
0
0.10
0.20
0 Para 202. Range of
estimates from 0.20
to 0.40, with best
estimate 0.30 over 2
years
Total non-staff
0
0.10
0.20
0
transition costs
Total transition
costs

0.235

0.200

0 Para 206.

Non-staff costs
0
0
0
Expected savings: There are no savings as a consequence of the Bill.
Reduction in
0
0
0
0
staff
Other
0
0
0
0
efficiencies
Total expected
0
0
0
0
savings
* Figures for 2011-2012 and beyond are subject to the outcome of the next Spending Review
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Costs on local authorities

208. The provisions to modernise regulation have no direct financial implications for local
authorities. However, the Scottish Government expects the changes to have some indirect costs
and benefits. For the last nine years local authority housing services have been subject to the
single regulatory framework introduced by the 2001 Act. The 2001 Act’s regulatory powers in
relation to local authorities are all linked to inspection. The SHR is now coming to the end of its
Ministerial commitment to complete ―baseline‖ inspections of local authority landlords by 2010.
The Bill replaces the inspection powers with the more flexible inquiry powers outlined in
paragraphs 184 and 185 above.
209. The modernised framework that the Bill introduces will change the basis of local
authority scrutiny from an inspection-based to an intelligence-led approach consistent with the
Government’s wider reforms to scrutiny in the Public Services Reform (Scotland) Bill. The
Housing (Scotland) Bill gives the SHR the functions of monitoring, assessing and reporting on
the performance of local authorities’ housing activities, particularly in terms of the outcomes that
will be set in the Scottish Social Housing Charter. Decisions on scrutiny of council housing (and
other) services will in future be taken in the context of the new shared risk assessment process
led by the Accounts Commission. The shared risk assessment will set the context for the
regulation of local authority housing and homelessness services.
210. The SHR will be required to use its powers in a risk-based and proportionate way with an
emphasis on self-evaluation by landlords as the starting point for scrutiny. The SHR will draw on
information that councils with effective performance management systems will be collecting for
their own purposes and which, therefore, can be shared with the SHR at minimal additional cost.
The Scottish Government expects these changes to lead to a shift in resources within local
authorities away from preparing for inspection to more effective information provision and selfevaluation.
211. While there is a lack of robust information about scrutiny compliance costs for local
authorities or the public sector generally, there is anecdotal evidence that many local authorities
spend significant resources in terms of staff time, and sometimes consultancy costs, in preparing
for inspection. The move away from cyclical, full-service inspections should significantly reduce
the burden and costs of compliance since it will largely remove the need to prepare intensively
for inspection. Audit Scotland, which provided evidence to the Crerar Review, noted that
information about the compliance costs of external scrutiny is largely unavailable. It did however
conclude that ―there is emerging evidence that well managed organisations find complying with
scrutiny regimes (i.e. undertaking self-assessments and providing robust and reliable
performance data) less onerous than those with poor governance and management
arrangements.‖ (Audit Scotland, 2007, The costs of external scrutiny of public services4).
212. Nearly all local authorities that responded to the consultation5 on the draft Bill6 agreed
with the proposal to set outcomes for social landlords in a Scottish Social Housing Charter.
4

http://www.scotland.gov.uk/Topics/Government/PublicServiceReform/IndependentReviewofReg/ReviewEvidence/
AnnexD
5
Draft Housing (Scotland) Bill: a Consultation - an Analysis of Responses:
http://www.scotland.gov.uk/Publications/2009/11/09092950/1
6
Draft Housing (Scotland) Bill: a consultation: http://www.scotland.gov.uk/Publications/2009/04/27095102/0
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Nevertheless COSLA and some individual councils were concerned that this might introduce
new information reporting requirements. During consultation, some authorities also expressed
concern about perceived duplication between the reporting requirements of Audit Scotland and
the SHR. The Scottish Government is committed to achieving a streamlined system for local
authority performance reporting which avoids duplication between government agencies and
departments. It will explore how this can be developed within the modernised system of
regulation.
213. The Scottish Government cannot say at this stage what the costs of the Charter will be
since it will be developed through a process of statutory consultation with the sector, tenants and
other stakeholders. That process will include an assessment of the likely cost to landlords (and
tenants and other stakeholders) to ensure that the outcomes set are realistic and affordable. As
noted in paragraph 183 above, it is the Government’s aim that the Charter will not create new
burdens or duties on landlords. It will develop a set of outcomes that is likely to be a statement
of what good landlords are already achieving for their tenants.
Costs on other bodies, individuals and businesses
Registered Social Landlords
214. RSLs have also highlighted the staff time involved in preparing for inspection and
supplying information for the regulator. This has not been routinely costed so again the Scottish
Government has only anecdotal evidence. This suggests that the cost of providing information
returns is relatively modest compared to that of preparing for an inspection. One RSL for
example recently estimated that it had spent in excess of £20,000 on consultancy and more than
50 days of staff time at middle and senior management level on preparing for inspection,
compared to 13 days of staff time completing its Annual Performance and Statistical Return.
Another RSL estimated the costs to them of a recent inspection as £12,000 of staff time away
from their normal duties. Commenting on the work they do to provide information to the SHR
they said “Complying with regulatory requirements is so embedded in the policies, procedures
and processes of the Association that it is quite difficult to separate out what is simply a normal
part of running a business and what extra might be expected to satisfy the Regulator or to
produce new information for the Regulator7”.
215. Over the last two years the SHR has already been moving away from cyclical inspections
of RSLs to a more risk-based approach underpinned by an annual assessment of financial and
performance information provided by each RSL. Risk-based regulation does bring intensive
requirements from the Regulator for the relatively small number of RSLs that exhibit higher
risks, which can lead to those RSLs incurring costs. But these are the result of poor performance
or weaknesses in financial or governance systems, rather than the costs of regulation. There will
be lighter-touch regulation (and therefore lower costs) for RSLs exhibiting lower risks. In
general, assessments will be based on information that RSLs with effective performance
management systems will be collecting for their own purposes, with only minimal additional
costs involved in sharing this with the regulator.
216. The SHR has already worked to streamline the information it collects and to reduce the
burden on Registered Social Landlords, for example, by sharing relevant information with other
scrutiny bodies such as the Office of the Scottish Charity Regulator, so avoiding duplicate
7
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requests for similar information. The Bill places a duty on the SHR to co-operate with other
regulators that will put this on a statutory footing and give landlords further assurance that
regulatory requirements will be co-ordinated and reduced wherever possible.
217. The Bill will bring new requirements for RSLs to demonstrate that they are complying
with the Social Housing Charter and, like local authorities, they may be concerned about the
potential costs or burden of this. The Government’s commitment to streamline scrutiny and the
collection of information applies to RSLs as it does to local authorities, and the Scottish
Government expects the public consultation about the Charter and its costs to go some way to
reassure them.
218. In general, RSLs value the comfort that regulation provides to private lenders, which
means they benefit from favourable lending rates as well as access to Housing Association
Grant.
Costs on other bodies, individuals or businesses
219. The Bill has no direct cost implications for other bodies, individuals or businesses.
However, as highlighted in the introduction, effective regulation has the potential to bring
benefits to tenants in terms of the value they receive, defined as the quality of service they
experience weighed against the rent they pay to their landlord. And if, for example, through
regulation, the SHR can assist and encourage landlords to improve their efficiency, a reduction
in management and maintenance costs for RSLs of one per cent will yield a benefit equivalent to
£2.7 million a year. A reduction of one per cent in overall operating costs would be equivalent to
£9 million a year – or £33 for every RSL tenant. In contrast, the SHR has calculated that the cost
of regulation per home in the social rented sector in 2008/09 was the equivalent of 13p per week,
or £6.76 a year, for each social rented home. (SHR 2009, Social Landlords in Scotland: Shaping
up for Improvement8)
Modernising Regulation – Summary of financial implications
220. Table 3 below provides a summary of additional costs of £435,000 arising from the
provisions to modernise the regulation of social housing. This shows how these costs relate to
provisions in the Bill. They are largely associated with the establishment of the SHR as a nonMinisterial Department. In terms of the overall size and turnover of the sector these additional
costs are relatively low.

8

http://www.scottishhousingregulator.gov.uk/stellent/groups/public/documents/webpages/shr_shapingupforimprove
ment.pdf
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Table 3
Summary table of additional costs – Modernising Regulation
Paragraph
reference

Additional Costs (£m)

193-199;
Table 1
and Table 2
191 – 193
Table 2
202 and
Table 2

0.055

Inquiries and information - self-assessment and
reporting provisions.

184
208 - 211

nil

Scottish Social Housing Charter

212 - 213

These costs will be calculated as part
of the Ministerial consultation process
and subject to Parliamentary approval.

Registered social landlords
Registration provisions
Inquiries and information - self-assessment and
reporting provisions

182
184

nil
nil

Financial management and governance
Scottish Social Housing Charter

186
183 and 217

nil
These costs will be calculated as part
of the Ministerial consultation process
and subject to Parliamentary approval.

219

nil

Scottish Government
Establishing the SHR as a non-Ministerial
Department (appointment of the Board and Chief
Executive)
Transition costs - staffing and change
management
Transition costs – development of IT system

0.080
0.300

Local authorities

Other bodies, individuals or businesses
No provisions in the Bill.
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REFORMS TO THE RIGHT TO BUY (RTB)
Introduction
221. The following legislative reforms to the Right to Buy (RTB) were included in the
consultation on the draft Housing (Scotland) Bill:
i.

Ending RTB for new supply social housing;

ii.

Ending RTB for new tenants;

iii.

Reforming pressured-area designations.

222. The main impacts will arise from reforms i and ii listed above. It is not possible to
quantify the impacts that will arise from the reform at iii because we cannot anticipate with any
degree of certainty how social landlords will respond to them. However, any impact is not
expected to be significant as the numbers of tenants affected will be extremely small.
223. This section of the memorandum sets out the financial impacts which will arise as a
consequence of the RTB reforms and the timescales over which these impacts are expected to
arise.
RTB sales trends and assumptions
224. This section presents a summary of historic RTB sales trends and an explanation about
how these trends have been used to inform future estimates of RTB sales and financial impacts.
RTB sales numbers are driven by individual decisions by tenants with RTB entitlements to
purchase their properties. Purchase decisions are affected by factors such as the value of the
property, the personal financial circumstances of the tenant and wider housing market and credit
availability conditions.
225. RTB sales have varied greatly over the last 30 years, with sales peaking in the late 1980s
and early 1990s. Since then there has been a considerable decline in RTB sales, apart from a
slight rise in the early 2000s resulting from a surge in sales associated with the introduction of
the modernised RTB in the Housing (Scotland) Act 2001. RTB sales have fallen mainly because
most tenants who are able to purchase have already done so, resulting in the sale of most of the
more desirable properties. In addition, it is likely that the less generous discount conditions
under modernised RTB compared to preserved RTB will further depress sales.
226. Since 2007, RTB sales have been declining further as a result of the housing market
downturn associated with the credit crunch. This has created additional uncertainty when trying
to estimate future RTB sales numbers. Lower house prices may encourage some tenants to buy
their property, whereas others may either be unwilling to take on the risk of a mortgage or
simply unable to access the necessary credit. In order to make the analysis as straightforward
and as informative as possible under these uncertain conditions, we have assumed that the rate of
sales of social housing will stay constant each year and have looked at three variations in this
sales rate reflecting different housing market scenarios. The sales rate is defined as the number
of sales as a percentage of all stock. The rates presented below provide a reasonably realistic
range of potential RTB sales numbers under different economic conditions:
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High Sales Rate – This approximately reflects the latest 5 year average of sales (2%
of all properties sold each year).



Medium Sales Rate – This approximately reflects the rate of sales over the latest
available year (1.5% of all properties sold each year).



Low Sales Rate - This approximately reflects what we believe to be the latest sales
rate (1% of all properties sold each year).

227. The impact of the RTB reforms was compared to the base case, which reflects the
number of RTB sales that we would expect to occur under current RTB legislation. Under the
base case it is estimated that there will be between 46,000 and 84,000 sales between 2012 and
2022. Table 4 below shows the change in RTB sales, compared to this base case, that could
result from the proposed reforms.
Table 4 – Reduction in RTB Sales between 2012-22 compared to the Base Case
Housing Market Scenario
High Sales Rate
Medium Sales Rate
Low Sales Rate

Reduction in number of RTB sales under RTB Reforms
-17,900
-14,000
-9,700

228. The reduction in sales, arising from RTB reforms, equates to a 21% reduction on the base
case, but the absolute reduction in sales numbers varies considerably between the different
market scenarios.
229. The removal of RTB entitlement for new tenants is the main contributor to the collective
impact of all proposed RTB reforms and accounts for an estimated reduction between 2012 and
2022 in RTB sales of between 6,500 and 11,600, depending on housing market conditions. This
reform will only have an impact after 2015 because new tenants with modernised RTB
entitlements must wait five years before they can exercise their RTB. Therefore social landlords’
capacity to invest in existing stock in order to meet the 2015 deadline for attaining the Scottish
Housing Quality Standard (SHQS) should not be significantly affected.
Costs on the Scottish Administration
230. The RTB reforms will have a minimal impact on central government expenditure. The
Scottish Government receives income from RSL RTB sales, which is channelled into the
Affordable Housing Investment Programme. This contribution is currently forecast to be around
£12 million for 2009/10 and has diminished annually as RTB sales numbers have decreased.
The chief impact will be upon social landlords’ capital receipts and rental income, as described
in the following sections.
231.

Costs on local authorities

232. This section presents a summary of local authorities’ views on the long term financial
impact of RTB reforms (which were sought as part of the consultation process) and also our
estimates of the financial impacts of RTB reforms upon local authority landlords.
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233. Local authorities are one of two types of social landlord that provide housing for rent at
less than market rates, mainly, but not exclusively, for those on low incomes. Twenty-six local
authorities provide social housing in their respective areas (six others having divested themselves
of their housing stock to RSLs that were created to acquire and manage it). The impacts of RTB
reforms upon RSLs are presented in the next section.
Local authority housing finance
234. Local authorities generate financial resources from rent, which can be used to support
borrowing, and capital receipts. Local authorities can use these financial resources: to invest in
existing housing stock (generally for SHQS purposes); to build new housing; for housing related environmental enhancements; and to repay debt.
235. RTB sales have traditionally provided the main source of capital receipts for local
authorities. Selling a house also means that the landlord is no longer liable for future investment
in it, although future rental income from the house will be lost. In addition, selling a house
should result in a reduction in the landlord’s management costs, but this depends on the
landlord’s ability to make changes to its business to realise the potential saving.
Local authorities’ views on financial impacts
236. Local authority respondents to the consultation exercise were supportive of the proposed
reforms. Many landlords and local authorities stated that the income lost as a result of reducing
RTB receipts would be “minimal” or “not significant”, and would be offset by rental income
over the longer term, and outweighed by the positive benefits of reforming the RTB more
generally. This assessment was underlined by many who had seen “a significant reduction in the
RTB sales over recent years and project further reductions in future”9.
237. There was concern that councils, and also some RSLs that had acquired stock through
Large Scale Voluntary Transfer (LSVT), may be more dependent on RTB sales. Whilst it was
noted that borrowing and rent setting were the main options available to landlords, it was also
felt that strong planning (including reviewing existing business plans / investment programmes)
and effective procurement methods could help landlords deal with any capital shortfalls.
“Landlords will have to look carefully at how they structure their borrowing requirements and
phase their capital programmes.”10
238. Some respondents called for landlords to be able to sell properties when it becomes in
their interest to do so and local authorities will retain the right to make voluntary sales where
appropriate under section 14 of the Housing (Scotland) Act 1987.
239. There was also concern that ―Pressure to meet the SHQS by 2015 remains (our) most
critical challenge”11. The main impact of the reforms will not however be felt for five years
from commencement of the Act, as the vast majority of new tenants would take this time to meet
9

Draft
Housing
(Scotland)
Bill:
a
Consultation
http://www.scotland.gov.uk/Publications/2009/11/09092950/4
10
Draft
Housing
(Scotland)
Bill:
a
Consultation
http://www.scotland.gov.uk/Publications/2009/11/09092950/4
11
Draft
Housing
(Scotland)
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a
Consultation
http://www.scotland.gov.uk/Publications/2009/11/09092950/4
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the minimum qualifying period under the modernised RTB. The proposed reforms should
therefore have no significant impact on availability of resources to meet the 2015 SHQS target.
240. Landlords themselves are best placed to take a view on the financial impacts of the
proposed reforms based on their individual circumstances. The Scottish Government’s estimates
support the views of landlords that the RTB reforms will not greatly affect social landlords’
capacity to invest in their stock and that uncertainty associated with current economic conditions
is likely to have much more effect.
Flexibility available to local authorities
241. Some stakeholders called for greater flexibility to RTB in order to limit any negative
financial impacts. However existing provisions and the proposed reforms provide social
landlords with considerable flexibility already, as described below.
242. The Scottish Government will reform pressured-area designations in order to let councils
match RTB to local housing need more easily. The reform to allow particular housing types to
be designated as pressured (as compared to current provisions which only allow areas to be
designated as pressured) should allow RTB sales to proceed on other properties in the same areas
for which there is less demand, which in turn should help social landlords limit the financial
impacts of RTB reforms. In addition the Scottish Government intends to devolve decisionmaking to local authorities and to increase the maximum period of pressured-area designations.
243. In terms of existing RTB provisions which promote flexibility, Scottish Ministers may
vary the maximum discount figure or the percentage discount of modernised RTB entitlements
(tenants who have preserved RTB entitlements are not affected). These powers could be used to
set a different maximum discount figure or percentage discount for different cases or descriptions
of cases, or for different areas. Such action would require a statutory instrument, but no such
order has been made to date.
244. Finally, in addition to the statutory RTB, local authority landlords may dispose of certain
houses on a voluntary basis. These general consent powers are set out in section 14 of the
Housing (Scotland) Act 1987. These powers are intended to be used for sales to sitting tenants
or for disposing of stock that is difficult to let. This process does require certain conditions to be
met and for a robust strategic case to be made. In cases where an authority wishes to sell a house
at less than open market value, Scottish Ministers’ permission must also be sought.
Estimating the financial impacts of RTB reforms on local authorities
245. Although there will be a reduction in local authorities’ RTB receipts as a result of the
RTB reforms, this should be offset by the benefit of continued rental income (net of associated
operating costs) from the stock not sold as a result of the reforms. The Scottish Government
estimates that up to 18,000 units could be retained over a 10 year period and that crucially the
benefit resulting from the retained net rental surplus would continue to be received over the
remaining lifetime of the properties.
246. This retained rental surplus could be used in a number of ways to finance capital
expenditure that would otherwise have been financed by RTB receipts. Firstly, in any given year
the surplus could be applied to funding capital works in that same year. Many local authorities
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do fund significant amounts of capital expenditure from current revenue (CFCR). Secondly, the
surplus could contribute to reserves available for use in subsequent years to fund capital
expenditure. Finally, if there was a need to fund capital expenditure up front, local authorities,
through their prudential borrowing capacity, could use the future net rental surplus over the
lifetime of the property to pay for any borrowing needed to fund such investment. In these ways
it is possible for local authorities to convert revenue streams into capital investment, and thus the
retained net rental surplus can be used to compensate for any shortfall in capital funding due to
lower RTB receipts.
247. Income derived from RTB sales receipts represents a decreasing relative share of local
authorities’ funding for capital expenditure. In 2006/07 the capital returns submitted by local
authorities to the Scottish Government indicated that 50% of local authorities’ funding for capital
expenditure was derived from asset sales (mostly comprising RTB house sales). However,
recent estimates from a joint COSLA-Scottish Government study indicate that less than 20% of
local authorities’ funding for capital expenditure will be derived from asset sales between
2009/10 and 2013/14.
248. Year on year the RTB reforms should gradually promote greater long term financial
sustainability within the sector by rebalancing social landlords’ business models away from
volatile capital income derived from the sale of assets under RTB and increasing their reliance
on more stable revenue income from rents.
Scottish Government modelling
249. The modelling undertaken to establish the financial impact upon local authority landlords
used Housing Revenue Account (HRA) data and produced estimates for 24 of the 26 local
authorities with social housing stock. The estimates do not include data for the six local
authorities that carried out wholesale stock transfers, or any RSLs. The estimates have been
made taking account of information on the income and expenditure of local authorities with
regards to housing, including the number of RTB sales. They were calculated by applying three
different sales rates that had recently been experienced within the social rented sector to
represent possible future variations in RTB sales rates. The estimated figures presented in this
section are in 2008 constant prices (so do not include inflation).
250. Our modelling was undertaken for the period up to 2014/15, since a significant share of
local authorities’ investment capacity will need to be used to meet the 2015 SHQS target. To
produce an estimate of investment capacity for the RTB reforms under different market
scenarios, income and expenditure growth rates and RTB sales rates were assumed to be the
same for all local authority areas. This therefore provides a like-for-like comparison of the
impact on investment capacity for the RTB reforms under different market scenarios. In reality,
local authorities have responsibility for running their own HRAs and will use different
assumptions about their income and expenditure when drawing up their budgets to reflect local
circumstances and policies (depending for example on their particular rent policy or new build
plans).
251. The figures presented in Table 5 represent councils’ cumulative total non-SHQS
investment capacity to 2014/15. Investment capacity is the sum of RTB capital receipts and the
amount of borrowing that local authorities could undertake prudently against the net revenue
stream generated by their housing stock. In reality local authorities themselves can decide what
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they regard as prudent. Local authorities will need to use some of this investment capacity to
bring their stock up to the SHQS standard by 2015. They have supplied the Scottish Government
with estimates of how much this will be. Deducting this amount from their total investment
capacity gives an indication of how much capacity they might have to spend on other things (for
example new build and non-SHQS-related improvements to their housing stock).
Table 5: Cumulative Total (non-SHQS) Investment Capacity (£ bn1) to 2014/15
Housing market scenario
High sales rate
Medium sales rate
Low sales rate

Investment capacity under
base case
2.7
1.9
1.3

Investment capacity under
RTB reforms
2.6
1.9
1.3

Note
1. 2008 constant prices (i.e. excluding effects of inflation).

252. Table 5 shows how investment capacity up to 2015 (over and above that needed to meet
the SHQS) varies between the base case and the proposed RTB reforms, under the three different
market scenarios discussed previously. The three sales rates (high, medium and low) provide a
reasonably realistic way of forecasting the impact of a range of market scenarios upon local
authorities’ investment capacity. The investment capacity figures should be treated as indicative
and the focus should be on the relative differences rather than on the absolute levels of
investment capacity. Moving across Table 5 from left to right shows that RTB reforms have
only a marginal impact, with investment capacity projected to fall by a maximum of £0.1 billion.
In contrast, moving down the table from high to low RTB sales rates shows that the different
housing market scenarios make a more significant impact, with investment capacity projected to
fall by a maximum of £1.4 billion.
Costs on other bodies, individuals and businesses
253. This section presents the financial impacts of RTB reforms upon RSLs, social housing
tenants and other UK departments / bodies.
Registered Social Landlords
254. RSL respondents were also strongly supportive of the proposed reforms. Many of the
landlords responding, including most of the smaller organisations, were charitable RSLs that are
exempt from the RTB and therefore the proposed reforms would not have any financial impact
on their organisation. For the larger RSLs it was noted that many can and already are adjusting
financial plans to accommodate a rebalancing of income away from RTB receipts to greater
dependency on rental income. “Social landlords are having to adjust now to changes in the
economy, resulting in reductions in RTB applications, so they will already be taking steps to
mitigate against reduced income and capital receipts.”12
255. Some respondents to the consultation had concerns that RSLs that are more dependent on
RTB receipts may have difficulty bringing housing up to the Scottish Housing Quality Standard
(SHQS) by 2015. However, as discussed previously, the effects of RTB reforms should be very
12

Draft Housing (Scotland) Bill: a Consultation - an Analysis of Responses:
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limited up to 2015. Furthermore, other factors over which a landlord has a degree of influence
(including operating costs, investment in other areas and rents) are more significant, as are
factors such as overall market conditions, which have historically driven RTB sales.
256. RTB sales are a relatively less important source of capital funding for RSLs than for local
authority landlords. In general, RSLs sell proportionally fewer properties under RTB than local
authorities because most RSL tenants have either no RTB entitlement (for example, if the RSL is
a charity) or have had their modernised RTB entitlements suspended until 2012. Local authority
landlords have consistently sold a much higher proportion of their total stock (typically 2% to
3%) than RSLs (for whom the figure is usually below 1%). The impact of RTB reforms upon
RSLs’ investment capacity was not modelled as for local authorities because the information
collected by the SHR on the sale of RSL assets is not suitable for this type of analysis.
257. RSLs’ capacity to invest in new and existing stock will not be significantly affected by
the RTB reforms because RSLs are not expecting to use RTB sales receipts as the main source of
funding for these activities. The majority of funding for new RSL housing comes from Housing
Association Grant and private borrowing. Only 0.5% of funding for new RSL housing next year
is expected to be generated from the sale of assets. In terms of investing in existing stock to
meet SHQS, RSLs again typically only rely on minor contributions from RTB sales receipts.
The Scottish Government’s 2006 analysis of social landlords’ plans to meet the SHQS revealed
that only 5% of RSLs’ funding to meet SHQS was expected to come from RTB sales receipts.
RSLs are generally much more reliant on rental income and borrowing for this purpose than
local authority landlords.
258. Six RSLs were created specifically to acquire and manage housing stock transferred from
the following councils: Glasgow City, Inverclyde, Argyll and Bute, Dumfries and Galloway,
Scottish Borders and Eilean Siar. The picture for these six stock transfer RSLs is somewhat
different because a proportion of their tenants will have kept their preserved RTB entitlements
when they transferred from their local authority landlord and may exercise their RTB at any time
(subject to any conditions agreed as part of the stock transfer process or limits to their discount
imposed by the cost floor rules). The calculation of the transfer purchase price did not factor in
future RTB sales. These were subject to a separate agreement which means that RTB sales have
a cost neutral impact on the RSL’s business plan.
259. These six stock-transfer RSLs are subject to additional monitoring by the SHR and
Scottish Government. In addition to routine submissions of information that are required of all
RSLs, the six stock-transfer RSLs also submit business plans to SHR on an annual basis. The
SHR monitors progress made by stock transfer RSLs in relation to registration conditions and
also assesses how governance and management arrangements are working. The SHR looks for
assurances that these organisations: are investing in their stock (as promised to their tenants); are
developing structures for devolved decision making (through consultation with tenants); and
have strategies in place for managing risks to their businesses. In addition, their progress
towards attaining SHQS is monitored by Scottish Government’s Housing Investment Division.
260. In addition to the statutory RTB, RSLs may, if they so wish, consider disposing of houses
to sitting tenants on a voluntary basis. The relevant provisions relating to RSLs are in sections
65 to 68 of the Housing (Scotland) Act 2001 and require the consent of the Scottish Ministers.
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Scottish Ministers have delegated authority for this to the Scottish Housing Regulator (SHR),
which has issued guidance relating to voluntary sales and disposals.
261. In addition to legislative provisions, the Scottish Government is working closely with
social landlords and lenders to help identify sources of funding to support new and existing
social housing. For example, the Minister for Housing and Communities was successful in
securing a £50 million lending facility for Housing Associations in Scotland from the European
Investment Bank.
Social housing tenants
262. There was strong support for the proposed reforms from tenants’ organisations. The
reforms could retain up to 18,000 additional units in the social rented sector. This would allow
more households to benefit from the greater security of tenure and on average lower rents in the
sector compared to private renting options. Responses received from the consultation indicate
that some tenants do have concerns that decreasing RTB sales receipts could result in rent
increases. However, although this is a decision for individual landlords, the Scottish
Government considers that there should not be significant upward pressure on rents. If a
landlord needs an amount of capital equivalent to that which would have come from RTB sales,
the rental surplus on the units not sold as a result of the reforms should be adequate to cover the
costs of borrowing the necessary additional principal. Even if the costs of borrowing this
additional principal did have to be partially met from rent increases across a landlord’s total
stock, the Scottish Government does not think that this should be significant because the number
of RTB sales foregone should be small relative to the number of units still generating rental
income.
263. If a social landlord did consider increasing rents, there are provisions within the Housing
(Scotland) Act 2001 which place duties on social landlords to consult tenants specifically on rent
setting and a range of other housing and related matters.
Other bodies
264. If social landlords decide to increase rents or borrowing in order to compensate for
reduced capital receipts that may result from the RTB reforms this may increase housing benefit
claims to the Department for Work and Pensions (DWP) and, in the short term, applications from
local authorities for loans to the Public Works Loan Board (PWLB). The effects of the reforms
in retaining up to 18,000 additional homes within the social rented sector should mean that this
number of households will be subject to lower rents than they might have paid in alternative
private rent accommodation and may therefore have a reduced requirement for Housing Benefit
support. Moreover as discussed previously, the financial impacts of RTB reforms should not be
significant and thus any rent increases or additional loans that arise as a result of the reforms
should not be significant.
Summary of financial implications of RTB reforms
265. The chief impact of the RTB reforms will be upon social landlords. They are broadly
supportive of the reforms and are in the best position to assess any financial impact that may
arise from them. Social landlords are of the view that no significant negative impact should arise
as a result of the reforms. Social landlords are already adjusting their businesses to
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accommodate the impact of falling RTB receipts as a result of current housing market
conditions.
266. Estimates and modelling undertaken by Scottish Government support social landlords’
views. Reforming the RTB will reduce social landlords’ (particularly councils’) capital receipts
from sales of houses subject to RTB. But it will result in the continuation of rental income
streams from properties that might otherwise have been sold. These rental income streams can
be used in various ways in order to mitigate the impact of reduced RTB capital receipts and thus
maintain social landlords’ investment capacity.
267. These reforms will improve the financial sustainability of the sector by gradually
promoting reliance on income derived from rents and reducing reliance on income derived from
the sale of assets at a discount. In addition, the reforms will give local authorities powers to
match RTB to local housing need more easily. This should in turn give all social landlords
greater control over management of their assets and thus promote their strategic planning
capacity to meet demand for social housing.
REFORMS TO PRIVATE SECTOR HOUSING
Introduction
268. The Bill includes some provisions to improve the effectiveness of measures to regulate
and improve the condition of private sector housing, specifically in the areas of landlord
registration, the licensing of houses in multiple occupation (HMOs) and matters arising from the
implementation of local authority powers in the Housing (Scotland) Act 2006 to deal with house
disrepair. This section only comments on those provisions that involve financial costs or
savings.
Landlord registration
269. Changes to the system of landlord registration include giving the power to a local
authority to require a person connected with a property to provide information to enable or assist
the local authority to exercise its landlord registration functions under the Antisocial Behaviour
etc. (Scotland) Act 2004. This could, for example, be information required to establish that a
tenancy is in place.
270. The landlord register provides information about registered landlords. The Bill will
provide for access to additional information about applications that have not yet been decided
and cases where an application has been refused or a landlord or agent deregistered. The
intention is to make the information available more useful to tenants, potential tenants,
neighbours of rented properties and other members of the public. These people will be able to
establish more easily whether a landlord is operating in breach of the landlord registration
requirements.
271. At the moment a local authority may charge a fee when a landlord names an agent in an
application for registration. However, if a registered landlord subsequently adds an agent, the
local authority cannot charge a fee, despite the fact that it has to establish whether the agent is a
fit and proper person (if the agent is not already registered in their own right) and will incur costs
in doing so. A local authority will now be able to charge a fee in this situation, if the agent is not
51
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already registered. Although many professional agents will have registered, landlords sometimes
nominate friends or relatives who are managing properties for them.
HMO licensing
272. Local authorities and others have identified problems with certain HMOs that are not
dealt with by licensing; particularly substandard accommodation occupied by migrant workers,
whose landlords claim that the properties are not licensable HMOs, on the grounds that the
occupants have main residences elsewhere. The Bill will give Scottish Ministers a power to
designate by order specified categories of accommodation as licensable HMOs. This will allow
the Scottish Government to focus on dealing with the types of property that are causing
problems.
Local authority powers to tackle poor quality housing
273. The Bill includes some provisions to improve the effectiveness of local authority powers
in relation to dealing with poor quality housing, as well as some related technical amendments.
Maintenance powers
274. Local authorities have powers under the Housing (Scotland) Act 2006 to take action to
ensure owners maintain their properties. They can serve a maintenance order requiring owners
to prepare and submit a maintenance plan within a certain amount of time. The amendments will
ensure that the local authority can pass on the costs for devising a maintenance plan to owners
where they fail to meet the requirements of the maintenance order and varying it where the
variation is necessary due to a failure on the owner’s behalf. Authorities will also be able to
recover from owners the costs relating to registering maintenance orders and maintenance plans,
which will only be issued where owners are not fulfilling their responsibilities of maintaining
their properties. Authorities will also be able to pay a missing share in respect of an owner’s
share of maintenance works for which they are responsible but where their unwillingness to fulfil
their responsibilities is obstructing work.
Repayment charges
275. Local authorities can recover expenses from owners where they have had to take
enforcement action to improve the quality of housing. They can do so by issuing a repayment
charge. This requires to be registered in the appropriate land register, as does the subsequent
notice of the discharge of the repayment. The Bill will allow local authorities to recover the
costs of doing so from owners, as this cost will only arise from the authority having to step in
where owners have failed to carry out works or maintenance for which they have a
responsibility.
Enforcement powers
276. Local authorities can designate a locality as a Housing Renewal Area (HRA) where a
significant number of houses are substandard, or any housing is adversely affecting the amenity
of the area. The Bill will remove the requirement for approval by Scottish Ministers before an
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HRA can be designated, in line with the changes under the Concordat13 in how local and central
government now work together.
277. The Bill will extend the situations in which local authorities can assist owners to include
demolition work.
Costs on the Scottish Administration
Changes to Landlord Register
278. Changes to the Landlord Register could require minor alterations to the landlord
registration IT system, which is controlled by the Scottish Government. Until it is seen how this
would work in practice, it is not possible to quantify exactly any such costs, which would be met
from within the existing budget, but, based on previous experience, they would be expected to be
in the region of £3,000 to £5,000.
Other provisions
279. The Scottish Government may produce additional guidance during the implementation of
these provisions but costs associated with this are likely to be minimal.
Costs on local authorities
Provision of information to a local authority to enable it to carry out its landlord registration
functions
280. The ability of a local authority to require persons connected to premises, such as owners,
landlords, tenants and agents, to provide information in order to help it to carry out its landlord
registration functions would alter the way in which it would be able to collect information. This
should allow it to exercise its functions more efficiently and therefore may lead to savings, but it
is not possible to quantify these because they will depend on the use that is made of the power.
Inclusion of additional information in the landlord register and database
281. There may be a small amount of extra work for local authority officials as a result of the
inclusion of additional information in the landlord register and database. This could arise from
dealing with an increase in enquiries from the public about the additional information available.
282. The Scottish Government obtained information from a number of local authorities about
these possible extra costs. One local authority estimated that there would be additional annual
costs of a maximum of £5,000. The others thought that the additional work was so minimal that
it would not add to staff costs; in fact, one stated that the costs of dealing with telephone calls
from the public might decrease, since they would be able to obtain more information about
applications, refusals and deregistrations online.
283. On the basis of this sample, the Scottish Government considers that any additional costs
would be negligible. Landlord registration is financed by fees, therefore, if changes to the
system involved substantial additional costs for local authorities, it would be possible, if
necessary, to adjust the level of fees accordingly.
13

http://www.cosla.gov.uk/attachments/aboutcosla/concordatnov07.pdf
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Power to designate a specific category of accommodation as a licensable HMO
284. If a category of accommodation that is not currently covered by the HMO licensing
regime were deemed by order to be a licensable HMO, there would be additional costs for local
authorities for processing applications and for enforcement, although local authorities would also
receive additional fees from the owners of such properties. However, it is not known at the
moment what types of property would be brought into HMO licensing by use of the ordermaking power, nor the numbers of such properties, so additional costs and income for local
authorities would depend on the use that was made of the order-making power.
Repayment charges
285. Local authorities will be able to recover from owners the costs of registering repayment
charges and discharge of repayment charges. This will represent a saving as otherwise the
authority would have had to cover these costs. They may also have costs arising from the need
to pursue owners, where necessary, to recover these costs
Local authority enforcement powers
286. There is likely to be no cost to local authorities arising from the removal of the need for
ministerial approval for HRA designation orders. This will potentially shorten the process
required for designating HRAs and so there may in fact be administrative savings.
Costs on other bodies, individuals and businesses
Provision of information to a local authority to enable it to carry out its landlord registration
functions
287. The requirement to provide information to a local authority in order to help it to carry out
its landlord registration functions would apply to persons connected to the relevant premises,
such as owners, landlords, tenants and agents. Responsible landlords and agents will already
provide much of the information requested by local authorities. We consider that any additional
costs of complying with this requirement, where this would otherwise not have been done, would
be negligible.
Charging a registered landlord a fee for nominating an unregistered agent
288. At the moment there is no charge for a landlord who subsequently adds an unregistered
agent to the registration (unless the agent then registers, in which case the fee of £55 has to be
paid). If a local authority exercised its new power to make a charge for carrying out the fit and
proper test for an agent who declines to register, the landlord would have to pay a fee. For the
purposes of these calculations, the Scottish Government assumes that this fee will also be £55.
289. Based on information from a sample of local authorities, the Scottish Government
estimates that there may be about 100 cases per annum nationally in which a registered landlord
nominates an unregistered agent. In many of these cases, the agent will register voluntarily, so
the local authority will already receive the £55 fee. All of the local authorities that supplied the
Scottish Government with information said that all such agents did register, but this may not be
the case everywhere. Assuming that the maximum percentage of cases across Scotland in which
the agent does not choose to register is 10%, there would be up to about 10 cases annually in
which a local authority will be able to apply the new charge of £55 to a registered landlord for
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adding an unregistered agent to a registration. This suggests the total additional annual cost to
landlords would be nil or negligible.
Power to designate a specific category of accommodation as a licensable HMO
290. If a category of accommodation that is not currently covered by the HMO licensing
regime were brought by order within the scope of licensing, there would be additional costs for
owners of such properties, particularly the costs of obtaining a licence and possibly of carrying
out work to meet licensing conditions.
291. It is very difficult to estimate either of these costs. Every local authority has a different
level of application fees; licences may last for one year or three years; there are often different
rates for applications for new licences and for renewals; and some local authorities charge a flat
fee, while others use a sliding scale, depending on the number of occupants in the HMO. For
example, the City of Edinburgh Council, which has the largest number of licensed HMOs,
charges up to £585 for an application for a new one year licence and up to £410 for a renewal.
The amount of work required for an HMO to meet licensing standards will also vary
considerably, but could be several thousands of pounds in some cases.
292. It is not known at the moment what types of property would be brought into HMO
licensing by use of the order-making power, nor what their numbers would be, so additional
costs for owners would depend on the use that was made of the power. The Scottish
Government is required to consult with stakeholders before using this power and a Regulatory
Impact Assessment would, of course, be produced for any such order.
Local authority maintenance powers
293. The new provisions will allow local authorities to pass on costs to owners, but only where
enforcement action (for example serving a maintenance order) has been required because owners
are failing to look after their properties, for which they have a responsibility under their title
deeds.
294. Owners who are not maintaining their properties may be liable for costs in relation to the
production or variation of maintenance plans (where the local authority does so in default), and
in relation to registration charges relating to maintenance orders and maintenance plans. This
might affect individuals, landlords and businesses (where these form part of a building which
contains housing, for example ground floor shops in tenements).
295. The cost charged by a local authority for devising a maintenance plan where an owner
has failed to meet the requirement to do so will be determined by each individual local authority
in the light of the work involved in each case, and so cannot be quantified. As at April 2009, the
cost of registering documents with the appropriate land register was £30 per registration. The
level of additional related expenses which local authorities may be able to recover will again
vary by each authority.
296. Owners would also be liable for costs arising from the local authority paying missing
shares on their behalf. This will depend on the circumstances of each case, in terms of the cost
of the work and the associated administrative expenses which can be recovered, and will only
arise where owners are not meeting their obligations under the title deeds.
55
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Repayment charges
297. Owners (which as above could include individuals, landlords, businesses etc) may be
liable for the cost of registering repayment charges and the discharge of repayment charges,
where the local authority passes these on. Cost of registration is currently £30 per registration,
and associated administration costs will vary by local authority. Repayment charges can be used
to recover expenses from owners for enforcing work notices or maintenance plans, or for paying
missing shares into maintenance accounts. The use of these powers will vary by local authority.
Local authority enforcement powers
298. There will be no costs arising from the extension of local authorities’ powers to give
assistance to include assistance with demolition. Owners may benefit from the ability to
potentially access assistance from the local authority.
Table 6: Summary table of additional costs – Reforms to Private Sector Housing
Paragraph Additional costs
reference
Scottish Government
Changes to Landlord Register
Paragraph
Changes could require minor
277
alterations to the landlord registration
IT system. Until it is seen how this
would work in practice, it is not
possible to quantify any such costs
exactly, but they would be expected to
be in the region of £3,000 to £5,000.
Other provisions
Paragraph
Costs of any additional guidance are
278
likely to be minimal.
Stakeholder
Local authorities
Requiring provision of information to a local Paragraph
Possible savings from exercising
authority to enable it to carry out its landlord 279
functions more efficiently, but it is not
registration functions
possible to quantify these because
they will depend on the use that is
made of the power.
Inclusion of additional information in the landlord Paragraphs
Any additional costs would be
register and database – additional resources
280 - 282
negligible.
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Power to designate a specific category of
accommodation as a licensable HMO – additional
resources
Repayment charges

Paragraph
283

Enforcement powers

Paragraph
285

Paragraph
284

56

Costs depend on use made of ordermaking power. Fees charged would
be set against costs.
Costs arising from pursuing nonpaying owners to recover registration
costs. Will vary by use of powers and
behaviour of owners.
Possible savings from removal of
Ministerial approval for HRA
designation orders.
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Private landlords
Requiring provision of information to a local Paragraph
authority to enable it to carry out its landlord 286
registration functions
Charging a registered landlord a fee for
subsequently nominating an unregistered agent fees
Power to designate a specific category of
accommodation as a licensable HMO – additional
costs
Agents
Requiring provision of information to a local
authority to enable it to carry out its landlord
registration functions

Costs of complying, if any, would be
negligible.

Paragraphs
287 - 288

Nil or negligible.

Paragraphs
289 - 291

Costs of obtaining licences and
possibly of carrying out work depend
on use made of order-making power.

Paragraph
286

Costs of complying, if any, would be
negligible.

Owners – houses (including private landlords) and businesses within buildings containing housing
Maintenance powers
Paragraphs
Cost of local authority devising plan
292 - 295
in default – will vary by local
authority.
Registration costs for maintenance
order and maintenance plan – at £30
plus administration costs each
registration.
Additional expenses recovered by
local authority when recouping costs
of missing shares. Will vary by local
authority.
Repayment charges
Paragraph
Registration costs for repayment
296
charges and discharge of repayment
charge – at £30 plus administration
costs each registration.
Enforcement powers
Paragraph
Owners may benefit from the
297
extension of situations in which local
authorities can provide assistance to
include demolition.
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PROTECTION OF UNAUTHORISED TENANTS
299. The Scottish Government recognises that there might be costs in relation to any proposals
to strengthen protection of unauthorised tenants. However, it is not possible at present to
determine these as they will depend on the precise terms of any proposal taken forward. The
Scottish Government’s recent consultation exercise asked respondents to identify any cost
implications that may arise. It is awaiting analysis of these responses and considering whether
further measures to protect tenants are required. If it is decided to strengthen protection, an
amendment at Stage 2 of this Bill will be sought to specify the provisions in more detail and
evidence of any ancillary costs will be provided to the relevant Committees.
AMENDMENT TO THE DEFINITION OF LOCAL CONNECTION
Introduction
300. Residence or employment in the armed forces does not by itself form a local connection
under Scottish homelessness legislation. Changing this position requires primary legislation to
amend the definition of local connection (contained in section 27 of the Housing (Scotland) Act
1987) to remove the exemption for residence or employment connected to the armed forces. This
will enable people leaving the armed forces to develop a local connection in the areas they have
lived or worked in, as other homeless applicants are able to do. This will mean in practice that
local authorities will in some cases house homeless applicants or households rather than make
the referral to another local authority where the local connection would have existed before they
were employed in the armed forces.
Costs
301. The proposed amendments will not result in significant increased costs. The only
identified cost will be a reduction in the administrative cost of a local authority making a referral
to another local authority with the original authority having the duty to re-house. The household
has already been assessed as having a right to permanent accommodation, local connection rules
just affect which local authority takes on the duty. The current homelessness statistics show five
referrals in 2007/08 and three in 2008/09. Local authorities we consulted said they dealt with
these cases sympathetically. They generally welcomed the proposed amendment and did not
foresee any significant impact on application numbers or on the homelessness service if the
change is made.
Costs on the Scottish Administration
302.

There will be no additional cost implications for the Scottish Administration.

Costs on local authorities
303. The proposed amendment is unlikely to create increased costs for local authorities. Any
costs would be contained to administrative charges related to re-housing the household rather
than making a referral to another authority. The household would in any event be re-housed by a
local authority (if it was assessed as homeless, in priority need and not intentionally homeless) –
the question would just be which authority did this. This means in practice that some authorities
will be housing cases themselves rather than making a referral onto another local authority.
Given the low number of cases (five in 2007-08 and three in 2008/09) and the sympathetic view
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of local authorities, this change is unlikely to present any major issues. This sympathetic view is
shared among local authorities who host large armed forces bases and those without.
Costs on other bodies, individuals and businesses
304. The Scottish Government does not foresee any additional cost implications for other
bodies, individuals or businesses.
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APPENDIX 1

TABLE 7: SUMMARY TABLE OF ADDITIONAL COSTS – ALL PROVISIONS IN THE
HOUSING (SCOTLAND) BILL

SCOTTISH GOVERNMENT
Regulation provisions
Establishing the SHR as a non-Ministerial
Department (appointment of the Board and Chief
Executive)
Transition costs – staffing and change management
Transition costs – development of IT system
Homelessness provision
Amendment to definition of local connection

Paragraph
reference

Additional Costs (£m)

Paragraphs
193 - 199;
Table 1
and Table 2
Paragraph
191 - 193
Paragraph 202
and Table 2

£0.055m

£0.80m
£0.300m

Paragraph 301
nil

Private Sector Housing provisions
Changes to Landlord Register
Other provisions
Total Additional Costs Scottish Government

Paragraph 277
Paragraph 278

£3,000 to £5,000.
Negligible
£0.435m 14

Please note that the costs relating to the provisions detailed below are nil, negligible or cannot be
quantified.
LOCAL AUTHORITIES
Regulation provisions
Scottish Social Housing Charter.

Paragraph 183

Homelessness provision
Amendment to definition of local connection
Paragraph 302
Private Sector provisions
Requiring provision of information to a local Paragraph 279
authority to enable it to carry out its landlord
registration functions.

Inclusion of additional information in the landlord
register and database – additional resources

Paragraphs
280 - 282

Power to designate a specific category of
accommodation as a licensable HMO – additional
resources.

Paragraph 283

14
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(These costs will be calculated as part
of the Ministerial consultation process
and subject to Parliamentary
approval.)
Nil
(Possible savings from exercising
functions more efficiently, but it is not
possible to quantify these because they
will depend on the use that is made of
the power).

Negligible
(The costs will depend on the use
made of the order-making power.
Fees charged would be set against
costs.)

Note these costs will be met from within the Housing and Regeneration Directorate’s budget.
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Repayment charges

Paragraph
reference
Paragraph 284

Enforcement powers

Paragraph 285

Additional Costs (£m)
(Costs arising from pursuing nonpaying owners to recover registration
costs. Will vary by use of powers and
behaviour of owners.)
(Possible savings from removal of
Ministerial approval for HRA
designation orders.)

Other bodies, individuals or businesses:
Registered social landlords
Registration provisions
Inquiries and information - self-assessment and
reporting provisions

Paragraph 182
Paragraph 184

nil
nil

Financial management and governance
Scottish Social Housing Charter
(These costs will be calculated as part of the
Ministerial consultation process and subject to
Parliamentary approval.)

Paragraph 186
Paragraph 183

nil

Private landlords
Requiring provision of information to a local Paragraph 286
authority to enable it to carry out its landlord
registration functions
Charging a registered landlord a fee for
subsequently nominating an unregistered agent fees
Power to designate a specific category of
accommodation as a licensable HMO – additional
costs.
Agents

Paragraphs
287 - 288

Nil or negligible.

Paragraphs
289 - 291

(Costs of obtaining licences and
possibly of carrying out work depend
on use made of order-making power).

Requiring provision of information to a local Paragraph 286
authority to enable it to carry out its landlord
registration functions

61

Negligible.

Negligible.
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Owners – houses (including private landlords) and businesses within buildings containing housing
Maintenance powers
Paragraphs
£30 plus administration costs for each
292 - 295
registration.
(Cost of local authority devising plan
in default – will vary by local
authority. Registration costs for
maintenance order and maintenance
plan – at £30 plus administration
costs each registration.
Additional expenses recovered by
local authority when recouping costs
of missing shares. Will vary by local
authority).
Repayment charges
Paragraph 296 £30 plus administration costs for each
registration.
(Registration costs for repayment
charges and discharge of repayment
charge)
Enforcement powers
Paragraph 297 (Owners may benefit from the
extension of situations in which local
authorities can provide assistance to
include demolition).
——————————

SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE
COMPETENCE
305. On 13 January 2010 the Cabinet Secretary for Health and Wellbeing (Nicola Sturgeon
MSP) made the following statement:
―In my view, the provisions of the Housing (Scotland) Bill would be within the
legislative competence of the Scottish Parliament.‖

——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
306. On 12 January 2010 the Presiding Officer (Alex Fergusson MSP) made the following
statement:
―In my view, the provisions of the Housing (Scotland) Bill would be within the
legislative competence of the Scottish Parliament.‖
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HOUSING (SCOTLAND) BILL
——————————

POLICY MEMORANDUM
INTRODUCTION
1.
This document relates to the Housing (Scotland) Bill introduced in the Scottish
Parliament on 13 January 2010. It has been prepared by the Scottish Government to satisfy Rule
9.3.3(c) of the Parliament’s Standing Orders. The contents are entirely the responsibility of the
Scottish Government and have not been endorsed by the Parliament. Explanatory Notes and
other accompanying documents are published separately as SP Bill 36–EN.
OVERVIEW OF THE BILL
Policy objectives
2.
The principal policy objectives of this Bill are to improve the value that social housing
delivers for tenants and taxpayers, to safeguard the supply of that housing for the benefit of
future generations of tenants and to improve conditions in private sector housing. Achieving
these objectives will contribute towards achievement of the Scottish Government’s Strategic
Objective to create a Safer and Stronger Scotland – helping local communities to flourish,
becoming stronger, safer places to live, offering improved opportunities and a better quality of
life – and to delivery of the following among the Government’s National Outcomes:

3.



We live in well designed sustainable places where we are able to access the
amenities and services we need;



We have strong resilient and supportive communities where people take
responsibility for their own actions and how they affect others;



Our public services are high quality, continually improving, efficient and responsive
to local people’s needs.

The Bill will achieve its policy objectives by:


Modernising the regime for regulating social landlords (local authority landlords and
registered social landlords – RSLs).



Reforming the right to buy (RTB) social housing.



Amending the law on registering private landlords, licensing houses in multiple
occupation and dealing with disrepair in private housing.

SP Bill 36–PM

1

Session 3 (2010)
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The term “social landlord”
4.
The Bill includes provisions for the performance of local authority landlords and RSLs to
be regulated on a common basis. In doing so, it uses the generic term ―social landlord‖ to
describe local authority landlords, local authorities providing housing services and RSLs. This
reflects the practice in many quarters of referring to council and RSL housing as ―social
housing‖.
5.
In the consultation on the draft Bill, the Scottish Government recognised that some
stakeholders have concerns about the stigmatising effect of the term. It invited suggestions for
an alternative term that might be used in the Bill and more generally. In the event, many
consultation responses agreed with the Government. However, there was insufficient consensus
on an alternative to warrant the Bill as introduced to provide for a new term. Nevertheless, the
Scottish Government remains interested in finding a better term. It will discuss the matter
further with stakeholders and, if consensus can be achieved, it will bring forward amendments at
stage 2 to introduce an alternative term.
Modernising Regulation
6.
Regulation of social housing exists to ensure that social landlords meet their obligations
to their tenants and to help compensate tenants for the lack of choice that they have as a result of
demand for social housing exceeding the available supply. It also provides reassurance that the
substantial amounts of current and historic public investment in social housing are being used to
deliver services for tenants of broadly comparable value across the country.
7.
In bringing forward provisions to modernise regulation, the Scottish Government has two
aims: to place current and future tenants, homeless people and other service users at the heart of
the new regime; and, consistent with its wider approach to scrutiny reform, to create a
proportionate and risk based regime that encourages and supports social landlords to improve
their performance.
8.
To achieve these aims, the Bill provides for the creation of the Scottish Housing
Regulator (SHR) as a body corporate that is independent of Ministers. The SHR will have a
range of functions in relation to the regulation of social landlords, many of which are based on
functions that the Scottish Ministers exercise at present in respect of safeguarding the good
governance, financial wellbeing and assets of RSLs. It will have a clear statutory remit to
safeguard and promote the interests of current and future tenants, homeless people and other
service users and will be able to do so on the basis of a proportionate and risk based approach.
9.
The Bill includes provisions to encourage and support social landlords to improve their
performance. At the heart of these is a provision for a Scottish Social Housing Charter, which
will define the outcomes that social landlords should be achieving and will provide the
framework for the SHR to assess and report on the performance of social landlords.
Reforming the Right to Buy
10.
The policy objective of the RTB reforms is to safeguard social rented properties for
future generations of tenants, whilst not removing existing RTB entitlements. If implemented in
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full the Scottish Government estimates, for the period from 2012 to 2022, that the reforms would
retain in the social housing sector between 10,000 and 18,000 houses that otherwise would be
lost through RTB. These reforms will also encourage social landlords to build more new social
housing. RTB has in the past been a factor in discouraging councils from building new housing.
Reforming RTB represents an important part of the Scottish Government’s initiative to
encourage new council-house building and retain these properties for future generations of
tenants.
Private housing
11.
The Bill has the further objective, in relation to the private rented sector, of improving the
effectiveness of the systems of landlord registration and licensing of houses in multiple
occupation. It also includes improvements to local authority powers to deal with disrepair in
private houses.
Homelessness
12.
The Bill amends the definition of ―local connection‖ in homelessness legislation to allow
members of the armed forces to form a local connection with an area through their employment
or residence in that area. The objective here is to make sure veterans are treated equally with
other homeless applicants in terms of the local connection requirements.
Unauthorised tenancies
13.
The Scottish Government has been consulting on whether to strengthen protection for
unauthorised tenants whose landlord is in breach of a standard security, with the resultant risk of
the property being repossessed1. The tenants are unauthorised tenants in the sense that their
landlord has failed to notify the secured lender of the tenancy. Such tenants are vulnerable to
being made homeless with little notice, through no fault of their own, where their landlord gets
into financial difficulties. In the light of responses to this consultation exercise the Scottish
Government will decide whether protection should be strengthened and, if so, how best to do
that, and whether to seek an amendment to the Home Owner and Debtor Protection Bill or an
amendment to this Bill.
The purpose of including the provision in this Bill is to allow the
Committee to seek and hear full evidence on the general principles of the issue at stage 1 and to
report to the Parliament accordingly. The Government can then use the Committee’s report and
the responses to its own consultation exercise to help frame an appropriate amendment for
consideration at Stage 2 if the Government decides to proceed to deal with the issue in this Bill.
CONSULTATION
14.

The provisions in the Bill reflect extensive consultation and discussion with stakeholders.

15.
The provisions on regulation and RTB are based on proposals that the Scottish
Government included in Firm Foundations2, the discussion document on the future of housing
that it published in October 2007. These proposals attracted broad stakeholder support. In light
1

Repossession of Residential Property: Protection of Tenants: Consultation: Home Owner and Debtor Protection
(Scotland) Bill : http://www.scotland.gov.uk/Publications/2009/10/08121110/0
2
http://www.scotland.gov.uk/Publications/2007/10/30153156/0

3
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of that, the Scottish Government prepared and consulted on a draft Housing (Scotland) Bill,
whose provisions illustrated how the proposals might be given legal effect. The consultation ran
from 27 April to 14 August 2009. It attracted a total of 319 responses. These have been
published on the Scottish Government website. An analysis of responses was published on 10
November 2009.
16.
Stakeholders expressed a high degree of support for the broad aims of the provisions and
suggested a number of amendments to them. The Scottish Government has amended the draft
Bill to take account of those suggestions that would strengthen and improve the Bill’s provisions
and for which there was broadly shared support among different groups. Principal among these
changes are:


A more radical reform of RTB through the inclusion of provisions to end RTB for
tenants new to the social housing sector and to introduce more flexibility and local
control over pressured area designations.



Making specific reference to the interests of homeless people in the statutory
objective of the SHR and to equal opportunities in its general functions;
strengthening tenants’ role in relation to the SHR; giving tenants the means of
securing better access to information from their landlords; and addressing concerns
among tenants and housing associations by dropping proposals to permit profit
distributing businesses to be eligible to seek registration as registered social
landlords.



In light of discussions with bodies representing ex-servicemen and women, a
provision to amend the local connection criteria in homelessness legislation to allow
ex-service personnel to establish a local connection with an area through their
previous employment and residence in the area.

17.
A separate consultation on private sector housing issues for possible inclusion in the Bill
took place between 6 July and 27 September 2009. The consultation paper was published on the
Scottish Government website, with links sent to more than 200 stakeholders, including local
authorities, professional and representative bodies, and voluntary organisations.
The
consultation paper included questions relating to landlord registration, licensing of houses in
multiple occupation, and local authority powers to deal with disrepair in private houses. The
Government received 117 responses, from individuals as well as a range of organisations. There
were majorities (on many questions large) in favour of all the proposals. A detailed report on the
consultation responses has been published on the Scottish Government website.
EFFECTS
ON
EQUAL
OPPORTUNITIES,
HUMAN
RIGHTS,
ISLAND
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT, ETC
18.
Information on these issues is provided in relation to each Part of the Bill. The Bill
includes a specific provision that the SHR should discharge its functions with a view to
promoting equal opportunities. It also provides that social landlords, in providing housing
services, must act in a manner which encourages equal opportunities. The Bill as a whole is
expected to have a positive effect on the well being of communities generally, including island
communities. Its provisions do not have any adverse effect on human rights or sustainable
development.
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BILL CONTENT
19.

The Bill is structured in the following parts:
Part 1 establishes the SHR, provides for the SHR to have an objective, general functions,
general powers, a duty to co-operate with other regulators and independence from
Ministers, and provides for the SHR’s membership, proceedings, staffing and fee
charging arrangements.
Part 2 provides for the SHR’s registration of RSLs. It also provides powers for
Ministers to specify the legislative registration criteria and for the SHR to specify
regulatory registration criteria which bodies must meet before they can be registered.
Part 3 requires Ministers to prepare the Scottish Social Housing Charter and specifies the
SHR’s functions in respect of the Charter. It also makes provision for the SHR to set
performance improvement targets for social landlords and to allow the SHR to assess
social landlords’ performance both in respect of the Charter and more generally.
Part 4 provides for the SHR to undertake inquiries and obtain information from social
landlords.
Part 5 provides a range of means by which the SHR can intervene to require
improvements in the performance of social landlords and safeguard the finances and
assets of RSLs.
Part 6 provides for the SHR to determine the accounting requirements of RSLs.
Part 7 provides for the SHR to safeguard the assets of an RSL in cases where it becomes,
or is at risk of becoming, insolvent.
Part 8 provides for the SHR to manage organisational and other changes in RSLs.
Part 9 provides for the SHR to safeguard the assets of RSLs through controls over RSLs’
ability to dispose of land and other assets.
Part 10 makes special provision, including approval by tenants, for the change of
landlord from a local authority landlord.
Part 11 ends RTB for new social housing and for new tenants to social housing; and
introduces more flexibility and local control over the designation of pressured areas.
Part 12 makes amendments to the private landlord registration provisions in the
Antisocial Behaviour etc. (Scotland) Act 2004.
Part 13 makes various amendments to local authorities’ powers to deal with disrepair in
the private housing sector and to the houses in multiple occupation provisions in the
Housing (Scotland) Act 2006.

5
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Part 14 makes a number of miscellaneous other amendments in relation to protecting
unauthorised tenants and in relation to local authorities’ duties in respect of
homelessness.
Part 15 makes supplementary and final provisions.
20.
The following sections of this policy memorandum set out the rationale for each part of
the Bill.

DETAILED POLICY OBJECTIVES OF THE BILL
PART 1 – THE SCOTTISH HOUSING REGULATOR
Policy objectives
21.
Under provisions in Part 3 of the 2001 Act, the Scottish Ministers are responsible for
inspecting and regulating RSLs and local authority landlords. In 2008, the Scottish Government
established the Scottish Housing Regulator as an executive agency so that these functions could
be discharged on the basis of operational independence from Ministers. This was an interim
arrangement following the abolition of Communities Scotland, which previously had discharged
these functions on behalf of Ministers. The Government said at that time that its longer term
objective was to separate the public policy role of setting standards for social landlords, which it
considers to be the responsibility of Government, from that of measuring performance against
those standards, which should be undertaken by an independent regulatory body.
22.
Part 1 of the Bill provides the basis for the SHR to be the independent regulator. It
creates the SHR as a body corporate. The SHR will operate through its membership comprising
a Chief Executive (who will be a member of staff) and at least 3 ordinary members, including the
Chair (akin to a Board with non-executive members). The SHR has the power to manage its
own proceedings and with the core functions that it needs to operate effectively as an
independent regulatory body. Section 6 guarantees the SHR’s independence from Ministers and
section 2 ensures that the SHR puts current and future tenants, homeless people and other service
users at the heart of regulation by giving the new body the statutory objective of safeguarding
and promoting the interests of these groups – in effect making this the SHR’s core purpose. To
reinforce the position of tenants, homeless people and other service users at the heart of
regulation, section 4 requires the SHR to consult representatives of these groups about how it
discharges its general functions and to involve them in doing so.
23.
In framing the SHR’s core functions, this part of the Bill also describes the manner in
which the SHR is to perform its functions. This includes the duty to do so in a manner that
encourages equal opportunities. Reflecting the Scottish Government’s wider policy on scrutiny
reform, there is a requirement for the SHR to act proportionately, accountably and transparently
and to target action where it is needed. This will ensure that the SHR is able to focus regulatory
interventions on poorer quality landlords and those at risk of failing their tenants and to reduce
the burden of regulation on those that demonstrate they are performing well.
24.
Also with the purpose of streamlining and reducing the burden of regulation, section 18
provides for the SHR to co-operate with other regulators. This is intended to ensure that the
SHR and the other named bodies work together wherever possible to reduce the impact of their
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actions on social landlords, for example avoiding duplication in the collection of information by
different regulatory bodies.
25.
Recognising the central role that the Accounts Commission plays in the scrutiny of local
authority services, section 5 requires the SHR to consult the Commission about how it discharges
its functions in respect of local authority landlords. This reflects the need for the SHR to have a
particular relationship with the Commission through which it can develop an effective means of
safeguarding and promoting the interests of local authority tenants as part of wider developments
to establish a streamlined system for scrutinising local authority functions.
26.
The Scottish Ministers are given the duty of appointing members to the SHR’s Board.
The Scottish Government will make appointments in compliance with the guidance on public
appointments and with a view to achieving a Board whose members collectively are able to give
strategic direction to the new body and ensure that it delivers tenant focused regulation in a
proportionate and targeted manner.
27.
Among the powers given to the SHR is the ability to charge fees for any of its functions.
This power is subject to requirements on the SHR to consult on any proposals to charge a fee and
to receive the approval of Ministers before doing so. In effect, the provision restates the current
power under which the Scottish Ministers are able to charge fees. To date Ministers have not
used this power, preferring instead that all the costs of regulation should be met from public
expenditure. It is the policy of the Scottish Government to continue paying for regulation in
general from public expenditure. Consequently, it does not expect the SHR to have any need to
charge fees. The provision has been restated in its revised form in the Bill to retain the
possibility of fee charging as a funding option for the future.
28.
While this part of the Bill creates the SHR as a body corporate, it is not able to determine
the status of the body as a non-Ministerial Department within the Scottish Administration, as this
would not be within the legislative competence of the Parliament. Subject to the Bill being
enacted, the Scottish Government intends to seek an order under the Scotland Act 1998 that will
have the effect of making the SHR a non-Ministerial Department within the Scottish
Administration.
Alternative approaches
29.
An alternative approach would have been for the new body to be a non-Departmental
Public Body. That would have provided for the same degree of independence, but would have
limited the ability of the SHR to continue to benefit from the economies available through
sharing the services of the Scottish Government’s Human Resources.
Consultation
30.
Responses to the consultation on the draft Bill showed that there was extensive support
for the principle of independent regulation. Concerns were expressed that the proposed
provision on the SHR objective did not give sufficient weight to the needs of homeless people
and that there was not a means to allow those representing tenants, homeless people and other
service users to engage with the SHR. The first of these concerns has been addressed by
including homeless people as a specific category within the SHR’s objective (in the draft they
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had been included among other service users). The second has been addressed by the provision
at section 4 on SHR involving representative bodies. Concerns were also expressed about the
SHR’s duties in respect of equal opportunities, which have been addressed by the duty on it to
discharge its functions so as to encourage equal opportunities.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
31.
The equal opportunities duty on the SHR will have a positive effect on equal
opportunities. The fact that the SHR will regulate the performance of local authority landlords
and RSLs on a common basis will avoid differential treatment of the tenants of the two types of
social landlord. A number of respondents to the consultation on the draft Bill had identified a
differential approach as a potential form of discrimination that could have been to the detriment
of local authority tenants. Treating both types of landlord on a common basis for the purposes of
regulating their performance as social landlords is in effect building upon the current
arrangements for inspecting local authority landlords. The provisions at this part of the Bill raise
no issues for island communities or sustainable development.
PART 2 - REGISTERED SOCIAL LANDLORDS
Policy objectives
32.
Part 2 of the Bill provides for the SHR to assume functions, broadly equivalent to those
exercised at present by the Scottish Ministers under Part 3 of the Housing (Scotland) Act 2001
(―the 2001 Act‖), in relation to the registration of social landlords. The policy objective is to
encourage improvements in the level and quality of social housing by allowing for a wider range
of bodies to be registered and regulated by the SHR. The Bill provides for this by allowing new
types of bodies to become eligible to seek registration. This part of the Bill does not extend to
local authority landlords, which will continue to provide housing services without the
requirement to register with the SHR.
33.
The 2001 Act focused on the structure and status of an RSL by stipulating that to be
eligible to register as a social landlord the body must be non-profit distributing and either an
industrial and provident society or a registered company. The policy is that eligibility for
registration should no longer be dependent on the structure and status of the body but should be
based on what the body is established to do. This follows the approach in the Charities and
Trustee Investment (Scotland) Act 2005 where a body applying for charitable status must
demonstrate that it has charitable purposes and it is not required to have a specific constitution.
34.
Basing eligibility for registration as an RSL on the nature of the body’s activities rather
than its legal status also has the effect of allowing providers of social housing from other
European member states to become RSLs in Scotland, in compliance with the requirements in
the European Services Directive. The Directive aims to reduce barriers to businesses operating
and providing services across the EU and is regarded as applying to RSLs because they do not
solely provide housing for people in need. A requirement to meet registration criteria that
specifies bodies with a legal status only recognised in the UK would prevent providers of social
housing from other European member states from registering as RSLs in Scotland.
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35.
The Government’s policy is that those landlords that are RSLs under the provisions of the
2001 Act (industrial and provident societies and registered companies), and that continue to
comply with the requirements of registration set out in the legislative and regulatory registration
criteria in terms of Part 2 of the Bill, will continue to be RSLs in terms of the Bill.
36.
The provisions at section 24 give Ministers the power, through an order, to specify which
types of body are eligible for registration – the legislative registration criteria. Ministers will
have to consult on the order before it is laid before Parliament. Ministers will also be required to
review the legislative eligibility criteria for registration from time to time and, following such a
review, they may amend the criteria. This should allow greater flexibility in the governance
arrangements and objects of the bodies that might be eligible for registration by the SHR.
37.
Section 25 enables the SHR to set (following consultation with stakeholders) regulatory
registration criteria that eligible bodies will have to meet before they can be registered. The
areas that the criteria can cover are the financial situation of an organisation, arrangements for
the governance and financial management of the body and the way in which they provide (or
will provide) housing services. This will give the SHR, with its knowledge and understanding of
RSLs’ finances, business operations and governance, the power to set criteria or standards in
relation to financial fitness and competence that bodies will have to meet in order to be
registered. The SHR will have the power to remove a body from the register if it no longer
meets (or has never met) the registration criteria, or if a body has ceased to carry out activities or
ceased to exist. There are appeals to the Court of Session against a decision not to register, not
to remove from the register, or to de-register an RSL.
38.
The Scottish Government’s policy is to encourage openness and transparency in the RSL
sector. It considers that it is in the public interest for certain information about the body to be
recorded by the SHR in the Register of RSLs, including details of the body’s legal status,
purposes and objects, and information on how to contact the body. All of this information must
be held in the register and made available to the public.
39.
It is also Government policy to streamline the scrutiny of public services by requiring
scrutiny bodies to share information with other regulators. Section 30 provides for the SHR to
notify other regulators with an interest after registering or de-registering a body, or after an
appeal is brought under section 29, to inform other regulators of the outcome.
Alternative approaches
40.
The Scottish Government considered two other potential approaches to the provisions on
registration in the Bill.
a) Continuing to specify on the face of the Bill the types of bodies that are eligible for
registration. However, this could raise difficulties in terms of the European Services
Directive if providers of social housing from other European member states were
prevented from being eligible.
b) Broadening out the eligibility for registration as a RSL to include both non-profit
distributing and profit-distributing bodies. This is the approach that has been taken in
England since the Housing and Regeneration Act 2008. Allowing such bodies to be
9
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registered may have provided access to new funding for, and increased supply of,
social housing. It would also have provided a safeguard for tenants of those
registered profit distributing bodies by requiring those bodies to comply with
regulatory criteria and to provide tenants with a Scottish Secure Tenancy. This would
have been a significant change for the RSL sector, and for tenants. Both sets of
stakeholders place a high value on RSLs being not for profit and the role that this
allows them to play in the social economy. As a result, this proposal generated a
strong reaction. Seventy-three percent of all those who responded to the consultation
on this issue disagreed with the proposal and this rose to 81 per cent of RSLs and 82
per cent of Registered Tenants’ Organisations/ tenant representative bodies.
Consultation
41.
The draft Bill contained provisions for Ministers to set legislative registration criteria and
for the SHR to set regulatory registration criteria. Eighty per cent of respondents gave their
views on Ministers being able to set legislative criteria and just over half of those broadly agreed
with this approach. Almost half of those RSLs that responded felt that the eligibility criteria for
RSL registration should be set out in primary legislation and a number felt that the power to set
the criteria should lie with the Scottish Parliament, while others welcomed the opportunity for
more innovative approaches to be taken. The purpose of the provision is to provide flexibility in
the future. Prescribing criteria on the face of the Bill would restrict that flexibility. To ensure
that this flexibility is subject to proper Parliamentary control, Ministers’ order making powers
are subject to affirmative approval by the Parliament. In view of the strong opposition to the
proposal that profit distributing bodies should be eligible to register, the Bill no longer provides
for this to be possible.
42.
The draft Bill also contained provisions for existing RSLs to re-register within 24 months
of the new register being established. Representative bodies of RSLs and a number of individual
RSLs argued that the requirements for existing RSLs to re-register under new criteria should be
removed. As these bodies have been registered and regulated by the Scottish Housing Regulator
and its predecessor organisations for over 30 years, the Government agreed that this transitional
provision is not necessary and should not be included.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
43.
The equal opportunities duty on the SHR will have a positive effect on equal
opportunities. The provisions in Part 2 do not affect local government because they relate only
to private bodies and not to local authority landlords. The provisions at this part of the Bill raise
no issues for human rights, island communities or sustainable development.
PART 3 - PERFORMANCE OF SOCIAL LANDLORDS
Policy Objectives
44.
The principal policy objective of Part 3 of the Bill is to create a modernised and
proportionate regime of regulation that assists and encourages landlords to improve their
performance and the value that they deliver for their tenants, homeless people and other service
users. The provisions in this part are intended to achieve that objective by creating a statutory
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framework within which the SHR will regulate the performance by social landlords of their
housing activities. They do so by introducing a Scottish Social Housing Charter and by giving
the SHR functions in respect of monitoring, assessing and reporting on landlords’ performance
against the Charter and, if necessary, acting in response to the outcome of its assessments.
Purpose of the Scottish Social Housing Charter
45.
The Charter will set a number of high level outcomes that social landlords across
Scotland should be achieving, or working to achieve, in a given period. Before preparing or
reviewing the Charter, the Scottish Ministers must consult tenants and social landlords (or their
representatives), secured creditors of RSLs or their representatives, the Accounts Commission
for Scotland, the SHR and other stakeholders about the outcomes that they wish to see included
in the Charter. The object of these discussions is not to create new duties or burdens on
landlords. Rather it is to understand what tenants, those in need of social housing and
communities more generally value about social housing and to use that understanding to develop
a set of outcomes that together will describe in general terms what landlords should be
delivering. In practice, this description is likely to be a statement of what good landlords are
achieving already for their tenants, those in housing need and the communities in which they
operate.
46.
In providing a broad description of what social landlords should be achieving, the Charter
will serve a number of connected purposes. It will:


Give tenants across the country a clear understanding of what they should expect
from their landlords.



Give those in housing need a clear understanding of what they can expect from
prospective landlords.



Give landlords clarity and certainty over what they should be achieving over the
medium term.



Give communities, other stakeholders and taxpayers an appreciation of the value that
social housing should be delivering in return for public investment in it.



Establish the modernised framework within which the new SHR will assess and
report on landlords’ performance, which in turn will:
o Give landlords the information they need to identify areas where they can
improve their performance.
o Give tenants the information they need to hold their landlords to account and to
drive improvements in their landlords’ performance.
o Enable the SHR to highlight strong performance among good landlords and,
where necessary, provide the basis for it to require poorer landlords to improve
their performance and to set targets for improved performance within the sector
more generally.

The process for preparing the Charter
47.
The Bill provides for the Scottish Ministers to prepare a Charter and submit it to the
Scottish Parliament for approval. Before preparing a Charter, Ministers must consult
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stakeholders. This process of consultation will allow stakeholders to discuss with each other, as
well as with the Government, their respective ideas about what the Charter should contain. The
discussions would allow stakeholders to understand each others’ priorities, the balance to be
struck between competing priorities and the various factors, whether practical, financial or
organisational, that might constrain landlords’ ability to deliver particular outcomes. An
important aspect of this process would be to identify whether a particular outcome might add to
the costs of landlords or Government, to understand whether such costs would be justified and if
so how they might be met.
48.
To inform the preparation of the first Charter, the Government envisages a four stage
consultation process:
a
b
c
d

Stage 1 - initial stakeholder
a
Autumn 2010
discussions
Stage 2 - discussion paper published b
Early 2011
nd
Stage 3 - 2 stage stakeholder
c
Spring 2011
discussions
Stage 4 - formal consultation on a
d
Late summer/autumn 2011
draft Charter
Charter effective from April 2012



In stage 1, the Government will convene a series of stakeholder discussion groups
across the country at which those representing tenants, landlords, local authorities,
the SHR and others with an interest in social housing seek to identify outcomes that
might be included in the Charter. These discussions might begin by seeking to
identify the principles that should underpin the Charter and against which outcomes
proposed for inclusion in the Charter might be tested. The Government would draw
together in a discussion paper the suggestions and proposals that emerged from these
discussions.



In stage 2, the discussion groups would be reconvened to consider and propose
changes to the suggestions and proposals outlined in the discussion paper. In light of
these discussions, the Government would prepare a draft Charter with suggested
outcomes, which it would publish alongside a commentary explaining how the
outcomes had been reached.



In stage 3, the Government would undertake a formal public consultation on the draft
Charter. The draft would include an assessment of the likely cost to Government,
landlords or tenants of achieving the Charter’s outcomes. The Government would
revise the Charter in light of responses to the consultation.



In stage 4, the Government would submit the revised draft Charter to the Scottish
Parliament for its consideration. It would be open to the Parliament to invite final
comments from stakeholders before deciding whether to approve the Charter.

49.
Once approved by the Scottish Parliament, the Charter would be binding on social
landlords and provide the basis for the SHR’s assessment and reporting of landlords’
performance until the Parliament approved a new Charter. The length of time the Charter
remains in force is a factor that could be determined in the consultation process. At present,
given the substantial effort that would go into the process for preparing the Charter and the
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intention that the Charter should provide clarity and certainty for landlords and tenants over the
medium term, the Government envisages the first Charter running for a period of four years.
Principles underpinning the Charter
50.
The Government envisages that the consultations with stakeholders about the outcomes to
be set in the Charter should begin by identifying a number of principles that should underpin the
Charter and that should inform discussions about the outcomes that the Charter should set. Such
principles might include that:


The Charter should be cast firmly in terms of the outcomes that landlords
should be achieving. This would reflect the fact that social landlords have primary
responsibility for determining how they deliver housing services and achieve
improvements in the quality of these services. The Charter should respect that
responsibility by not prescribing the means or processes by which landlords should
achieve the outcomes.



The outcomes set by the Charter must reflect the views, and balance the
interests, of tenants, homeless people and other stakeholders. The purpose of the
consultation process described above is to allow a thorough debate about what social
landlords should be delivering for their tenants, homeless people, other service users
and the communities in which they operate. The views on priorities emerging from
this should help the Government and the Parliament to strike a fair and realistic
balance between the interests of different stakeholders, ensuring for example that the
interests of existing tenants are not promoted at the expense of those in housing need
or of future generations of tenants.



The outcomes set by the Charter should focus on the housing and related
services that social landlords deliver. Social landlords deliver a variety of wider
services for their tenants and communities, but the Charter should focus its attention
on the core services that all landlords should be delivering, leaving it to the discretion
of landlords, tenants and local communities to determine what additional services it
would make sense for particular landlords to provide.



The outcomes set by the Charter should be assessable, but not require landlords
to undertake disproportionate reporting to the SHR. If the SHR is to perform its
functions of monitoring, assessing and reporting on landlords’ performance against
the Charter, landlords must be able to assess – and report to the SHR – whether they
are delivering the outcomes set by the Charter. Consequently, the Charter’s outcomes
must be susceptible to assessment, but they must not place disproportionately heavy
assessment and reporting burdens on landlords and should be based on self
assessment by landlords.



The outcomes set by the Charter should provide a benchmark that reflects what
good well managed landlords are delivering at present. Outcomes should not be
set at levels that exceed those being achieved by good landlords. They should
describe what constitutes good delivery by a well managed landlord and thus define
the minimum level of performance that all landlords should be achieving.



The outcomes set by the Charter should support and be consistent with
landlords providing good value for money. Outcomes should not divert landlords
from their responsibility to manage their businesses efficiently, effectively and
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economically in the interests of their existing and future tenants, homeless people
and other service users.


The outcomes set by the Charter should not impose unfunded new burdens on
social landlords. One purpose of the stakeholder consultation exercise is to allow
landlords to establish whether any proposed outcome would give rise to additional
costs and stakeholders generally to consider whether such costs would be justified
and if so how they should be met. The Scottish Ministers would not submit to
Parliament a draft Charter that would impose any new costs without also identifying
whether there was agreement among stakeholders as to how they should be met (for
example through specific Government funding, higher rents or efficiency savings by
landlords).

What the Charter might include
51.
Section 32 of the Bill provides examples of the matters that might be included in a
Charter. The list of examples is not intended to be prescriptive or exhaustive: a Charter need not
cover all or any of the matters in the list and may cover matters not in it. The Government wants
the outcomes in the Charter to be set through consultation with stakeholders and expects that the
content of successive Charters will vary in light of the changing views and priorities of
stakeholders. However, it recognises that informed consideration of the Bill will be helped if it
can provide some illustration of the matters it envisages being covered by the Charter. This
section offers illustrations of the type of matters that the Charter might cover. These illustrations
reflect the findings of the Government’s research into Identifying the Priorities of Tenants of
Social Landlords.
52.
At present, the Government envisages that the Charter will provide for two types of
outcomes, each being of equal importance: national outcomes, which all landlords would be
expected to deliver, regardless of their circumstances; and local outcomes, which would be
drawn up by landlords in consultation with their tenants and the local communities they serve.
The question of which outcomes should be subject to national or local standards will be explored
during the Charter consultation process.
53.
The Government expects the outcomes set by the Charter to reflect how the effective
performance of housing activities enable registered social landlords, in partnership with local
authorities, to contribute towards the achievement of Single Outcome Agreements (SOAs). As
the principles proposed above suggest, social landlords also make wider contributions towards
SOAs through the various other roles that they play in their communities in collaboration and cooperation with a range of partners. While these would not be reflected in the Charter, they would
remain an important part of wider role that social landlords play in their communities.
Possible national outcomes
54.
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Examples of the matters that might be covered by the national outcomes include:


providing housing of a defined standard of quality;



providing simple, fair and open access to housing in a local authority area;



preventing and alleviating homelessness;
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promoting equalities and diversity; and



providing access to information about landlords’ operations.

Possible local outcomes
55.
Some outcomes and service standards are more appropriately set at local level, taking
into account the particular needs and priorities of particular groups of tenants and local
communities. What constitutes the local level for the purposes of such outcomes will vary from
area to area and landlord to landlord. In the case of smaller landlords, it might make sense to
have one set of local outcomes for all of its stock. In the case of larger landlords, it might make
more sense to have different outcomes for different areas. A number of practical considerations
will influence how each landlord approaches this question.
56.
Subject to stakeholders’ views on a suitable definition of locality, the Charter’s local
outcomes could cover matters such as:


achieving effective tenant participation and involvement in decision making;



providing a repairs and maintenance service that reflects tenants’ priorities;



providing housing and estate management that reflect tenants’ priorities;



where appropriate, providing factoring and other services that are responsive to the
needs of owners and other residents; and



where appropriate, providing services that are responsive to the accommodation
needs of Gypsies/Travellers.

Specifying the detail of particular outcomes
57.
The detail or specificity contained in each outcome, whether local or national, is likely to
vary from outcome to outcome. Part of the purpose of the stakeholder consultation exercise is to
establish a level of detail that describes effectively what a landlord should be delivering under
each outcome. It will be important that each outcome is expressed in sufficient detail to give
tenants and landlords clarity over what is to be delivered, without this being so detailed that it
constrains landlords’ discretion in deciding how to deliver the outcomes, or makes it impossible
for the SHR to assess and report annually on achievement of the outcomes.
Pitching the level of outcomes
58.
Subject to the views expressed in the consultation, and in line with the principles
described above, the Government believes that the outcomes should seek to describe minimum
levels of outcome that any well managed landlord should be able to meet, as opposed to more
challenging or stretching levels which landlords would have to work towards meeting. Under
such an approach, the Charter would set the minimum levels to be achieved under each outcome
and the SHR, in light of its assessment and reporting of performance against the Charter would
identify the scope for improvement within the sector. The SHR’s role under this approach is
discussed further in the following section.
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Assessment of performance by the SHR
59.
The Bill provides for the SHR to monitor landlords’ performance against the Charter.
Section 3(1)(b)(i) of the Bill provides for the SHR to monitor, assess and report on landlords’
performance of housing activities. Section 38(1)(a) provides for the assessment to include the
level and quality of housing services with particular regard to the level of rents charged; and
section 38(1)(b) provides for the assessment to include an assessment of performance against the
Charter. Section 39(1)(a)(i) provides for the SHR to publish, at least annually, reports of its
assessments of landlords’ performance in achieving the outcomes that the Charter sets.
60.
These provisions, when taken with those on the Charter and the SHR’s duties to act
proportionately and only where action is required, create a framework within which the SHR can
deliver streamlined regulation of social landlords’ performance. Over time, they will enable
SHR to ensure that landlords are delivering improved value for their tenants.
61.
Section 35 provides for the SHR, having first consulted stakeholders, to issue guidance
on how it will assess landlords’ performance against the Charter. An important aspect of the
consultation exercise will be identifying the information that the SHR needs to collect from
landlords. This in turn will depend on what is included in the Charter. If, as the Government
envisages, the Charter’s contents are in effect a description of what good landlords are doing at
present, most of the information that the SHR needs will be information that good, well managed
landlords collect as part of their own self assessment, performance monitoring and improvement
procedures. In such circumstances, providing this information to the SHR should not be unduly
burdensome for landlords. As many of the outcomes are likely to relate to tenants’ experience
of, or satisfaction with, landlords’ services, the Government expects that an important aspect of
information collection will be through each landlord capturing a clear and consistent
understanding of their tenants’ experience and reporting that to the SHR.
62.
Basing the SHR’s regulation of landlords’ performance on the Charter provides an
opportunity to streamline the collection of information from landlords. The Bill gives the SHR
the ability to collect the information it requires to perform its functions, including its duties to
regulate landlords’ performance against the Charter. This will enable the SHR to collect
information about local authority housing currently collected by other parts of the Scottish
Government and enable the Government to review its role in this respect. The creation of the
Charter will also be an opportunity for the SHR to review and assess its information
requirements to ensure that they are geared to the requirements of assessing performance against
the Charter. (The SHR will continue to collect information from RSLs necessary for it to
discharge its separate functions in relation to safeguarding the finances and governance of
RSLs.)
63.
On the basis of information supplied by landlords, the SHR will be able to assess and
report on landlords’ performance and the comparative value that landlords are delivering. By
value the Government means the quality of service that a landlord is providing when weighed
against the rents and other charges they are levying for that service. Over time, the SHR will
develop views on such value in light of its successive assessments of performance and its
knowledge of what landlords are charging. It will publish these views as part of its regular
reports on performance.
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64.
Publishing such reports in a manner that is accessible and useful to tenants and landlords
will be a key role of the SHR. It will enable landlords and tenants to compare their
organisation’s value, performance and costs with that of other landlords and to highlight areas of
particular strength and good practice, areas where service improvement is required, or areas
where costs are unintentionally and unnecessarily high.
65.
The Government wants to see landlords use this information to drive self improvement in
individual cases and across the sector as whole. Where landlords can demonstrate that they are
using the information to achieve improvements in performance, the SHR will be able to adopt a
light touch in its regulation of their performance and to focus its intervention activities on areas
where landlords are at greatest risk of failing their tenants and where there is the greatest scope
to improve performance.
66.
This approach recognises that landlords have principal responsibility for managing their
activities to secure continuous improvement. It is reflected in the range of the SHR’s functions
and the duties on it, at section 3(2), to perform these functions proportionately, accountably and
transparently, targeted only where action is needed and in line with best regulatory practice.
These duties govern how the SHR will operate. Thus, where a landlord appears to the SHR to be
failing, or to be at risk of failing to comply with the Charter, section 52 provides for the SHR to
require that landlord to produce a performance improvement plan setting out how and by when it
will rectify any failure.
67.
Section 34 provides for the SHR to require landlords, whether collectively, individually
or in groups, to meet improvement targets that it has set. The Government also envisages the
SHR using this power where the evidence of its assessments identifies areas where some
landlords’ performance against the Charter, whilst not judged to be failing (or at risk of failing),
nevertheless falls below that of the best performing landlords. In such circumstances, the
Government believes that the interests of tenants would justify the SHR setting a target for the
poorer landlords to improve their performance over time. The SHR would also be able to use
this target setting power to require landlords as a whole to improve some aspects of their
performance where, for example through benchmarking against other landlords in the UK, it
believed there was scope for improvement generally.
68.
The Government and stakeholders will be able to draw on the SHR’s reports in reviewing
whether the outcomes set in the first version had proved to be effective in identifying the most
important areas of landlord activity and in coming to a view on whether any of them would need
to be revised or replaced in the second version of the Charter.
Code of conduct
69.
Governance describes the arrangements for the leadership, direction and control of an
RSL. Strong governance in an organisation will allow it to deal effectively in an open and
accountable way with any problems, while poor governance can lead to problems in service
delivery and financial management. It is for this reason that the Scottish Government considers
that it is important that the Bill places requirements on social landlords which will help to
support good governance.
70.
Part 1 of schedule 7 to the 2001 Act sets out certain legal restrictions that apply only to
RSLs on payments and benefits to governing body members and employees. The rules seek to
17
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prevent governing body and staff members benefiting from their positions. The SHR can
moderate the restrictions by setting classes of exemptions.
71.
In 2006 the SHR consulted on proposals to consider the repeal of Part 1 of schedule 7 and
to replace it with an ethical code of conduct. The Scottish Housing Regulator pointed out that the
legal restrictions in schedule 7 had been in place in earlier forms of law for over 20 years. It also
noted that those restrictions were at odds with a proportionate and risk-based regulatory
framework and did not always promote a culture of self-reliant, self-reflective, high ethical
standards. There was some support from the sector for abolishing the restrictions.
72.
The Scottish Government recognises the importance of ensuring that the law continues to
protect the good name of the RSL sector but recognises that the detailed requirements in the
existing legislation are out of step with the modernised regulatory framework. Section 36 of the
Bill requires the SHR to issue a principles-based, ethical code of conduct following consultation
with the sector. RSLs will be required to comply with the code of conduct and the SHR would be
able to use its intervention and enforcement powers to take action against an RSL that breaches
this code.
Alternative approach
73.
The Scottish Government considers that it is important, in the interests of consistency, to
have some form of common approach to setting standards in social housing. It considered two
alternative approaches to setting standards through the Charter. One option was to set standards
through regulation making powers. The Scottish Government rejected that on the grounds that it
would be too prescriptive and inflexible given the range and diversity of landlords operating in
the sector. The other option was to follow the approach taken for the regulation of social
housing in England where the regulator sets standards and monitors landlords’ delivery of those
standards. Giving the SHR the function of setting standards would not have met the
Government’s objective of separating standard setting from monitoring and it would have been a
less democratically accountable process than the one provided for in the Bill.
74.
The Scottish Government considered retaining the approach in schedule 7 to the 2001
Act, but ruled it out on the grounds that it was excessively prescriptive.
Consultation
75.
Stakeholders’ views on the proposed Charter were mixed. Tenant groups in particular
welcomed the prospect of there being a clear description of what all landlords should be
delivering for their tenants. Landlords and their representatives were more ambivalent,
expressing concern that the proposal outlined in the consultation lacked detail that risked
becoming an excessively prescriptive or burdensome development. The lengthy description of
the Scottish Government’s plans for the Charter set out at paragraphs 45 to 58 is intended to
address these concerns.
76.
The Scottish Government asked for stakeholders’ views on its proposals to abolish the
requirements in Part 1 of schedule 7 on payments and benefits and replace them with a code of
conduct as set out above. Fifty-five per cent of all respondents broadly supported the proposal
and 64 per cent of RSLs that responded were in favour. Those who welcomed the proposal
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noted that the schedule 7 requirements are “outdated and cumbersome” and are “a bar to
voluntarism, discriminatory and uncompetitive in a local market”. Some RSLs who supported
the proposal suggested that more detail is required and their support was conditional on further
consultation.
77.
The Scottish Government recognises that there are mixed, and sometimes opposing,
views in the sector about how effective and how burdensome schedule 7 is. Having considered
the responses to the consultation the Government considers that it is appropriate to take forward
its proposal to replace schedule 7 with a code of conduct. The Bill requires the SHR to consult
stakeholders on the standards of financial management and governance for RSLs.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
78.
The provisions on the Charter, in particular the scope to identify through consultation the
outcomes that social landlords should be achieving, have the potential to promote equal
opportunities, human rights, the particular interests of island communities and sustainable
development. The Charter will apply to local authority landlords. They will be able to influence
the outcomes that are decided in the Charter through the consultation exercise. The Scottish
Government is clear that the Charter should not impose new burdens or requirements on local
authority landlords and that it should capture what it is that good landlords will already be
achieving for their tenants. The local outcomes that the Charter will set can be aligned to local
authority single outcome agreements.
79.
The provisions on the code of conduct raise no issues for equal opportunities, human
rights, island communities and sustainable development. They do not affect local government
because the provisions relate only to private bodies and not to local authority landlords.
PART 4 – INQUIRIES AND INFORMATION
Policy objectives
80.
The Scottish Government’s policy is for a modernised regime of regulation that is riskbased, proportionate and targeted at poorer performing landlords. The Scottish Government
recognises that it is for social landlords to deliver good services to tenants but wants to ensure
that the SHR has the right set of regulatory tools, along with the flexibility to use those tools, so
that it can tackle problems effectively.
81.
The shift to assessment by the SHR on the basis of annual reporting and self-assessment
by landlords is central to creating a regulatory regime that minimises the burden on good
landlords and concentrates efforts on improving performance.
82.
The Bill repeals Ministers’ powers under the 2001 Act to inspect RSLs and local
authority housing and homelessness services and replaces these with the powers to carry out
inquiries about social landlords. The Scottish Government’s view is that the new powers will
allow the SHR to shape the scale and scope of the inquiry so that it can target areas of concern.
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83.
The policy intention is that the SHR should use these powers to carry out a range of
inquiries of different scale, depending on its assessment of risk or its need to capture information
about practice across the sector. These inquiries would range from lower-level requests for
specific information, through validation of self-assessment performance information, to higherlevel inquiries such as targeted investigations into a service delivery area, analysis of a business
plan, or a wider inquiry into the organisation’s activities. The Bill also provides for the SHR to
make inquiries about a body that is connected to a social landlord. This is to allow the SHR to
ensure that the activities of a subsidiary or body connected with the social landlord would not
undermine the ability of the social landlord to continue to provide good services to its tenants
and future tenants.
84.

The types of inquiry might include:


planned inquiries;



unannounced inquiries to check aspects of an individual landlord’s performance and
management;



inquiries into the governance and financial management of RSLs; and



thematic studies and inquiries into performance by a number of landlords against a
particular outcome in the Charter or across a specific geographic area.

85.
Section 42 introduces a new power for the SHR to survey, or to instruct a survey of the
physical condition of housing stock. The policy intention is that this will allow the SHR to
validate self-assessment information on the quality of their stock or the level of investment that
is provided by landlords.
86.

Sections 46 and 47 give the SHR the power to request information from a landlord to:


enable it to assess the landlord’s performance;



meet the SHR’s objective of safeguarding and promoting tenants’ interests; or



ensure the good governance and financial viability of the RSL sector.

87.
This would include requests for self-assessment of performance to enable the SHR to
assess landlords’ performance against the Scottish Social Housing Charter. The SHR would also
be able to require an RSL to provide information on its financial management, its governance,
and the relationship between it and its parent or subsidiary bodies.
88.
To ensure that the SHR’s exercise of these powers is transparent and proportionate,
section 48 of the Bill requires the SHR to consult on, and then publish guidance about, how it
would use its powers of inquiry.
89.
The Bill repeals the powers in Part 4 of schedule 7 to the 2001 Act that allow Ministers to
appoint a person to conduct a statutory inquiry into an RSL’s affairs. It is the Scottish
Government’s view that this very broad-ranging power would not sit well alongside the
modernised powers of inquiry in sections 40 to 44. Section 40(3)(b) will allow the SHR to take
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more targeted and proportionate action to tackle an RSL’s financial viability and governance
issues. These are discussed in more detail at paragraphs 104-107 below.
90.
The provisions in the Bill which make it an offence to fail to co-operate with the SHR in
an inquiry or in response to a request for information are the same as those that are in the 2001
Act. The existing legislation provides for an offence in relation to a failure to co-operate in an
inspection and a failure to provide information and the same offences are applied in the Bill.
Alternative approaches
91.
The Scottish Government considered retaining inspection as the regulatory tool for
driving performance improvement across the sector. This does not fit with the wider policy shift
to streamline the scrutiny of public services by reducing the burden of inspection so that
regulated bodies can focus resources on service delivery. The new powers for the SHR to
conduct inquiries and collect information are intended to replace the current inspection powers
with a more flexible and proportionate set of powers. These will allow the SHR to target its
action where it is needed and reduce the burden of regulation on landlords that can demonstrate
good performance.
Consultation
92.
Responses to the consultation showed that there is broad agreement from stakeholders to
the provisions on inquiries and information. Some landlords were concerned about the proposals
to report publicly on performance and about the information that they will be expected to provide
to the SHR on progress against the outcomes in the Scottish Social Housing Charter. There was
some concern about the use of the term ―inquiry‖ in the Bill as this suggested a quasi-legal
investigation; whereas the intention is that an inquiry can be more or less formal as the
circumstances demand.
93.
Registered tenants’ organisations and individual tenants suggested that the Bill should
provide a means for tenants to bring concerns about their landlord’s performance to the attention
of the SHR. The Scottish Government agrees that this is important and section 45 of the Bill
requires the SHR to make arrangements to help tenants to provide it with information on
significant performance failures by social landlords. It does not intend that the SHR will have a
complaints handling function for dealing with individual grievances. That is the remit of the
Scottish Public Services Ombudsman. To ensure transparency about how and when the SHR
will respond to tenants it must publish a statement setting out what it considers to be a significant
performance failure, how it will deal with information provided and how it will respond to
tenants.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
94.
The proposals raise no issues for equal opportunities, human rights, island communities
and sustainable development. They provide for equitable regulation and protection of tenants of
all social landlords including those who are tenants of local authorities. They shift the focus of
scrutiny of local authority landlords and homelessness services from inspection to selfassessment and targeted inquiry.
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PART 5 – REGULATORY INTERVENTION
Policy objectives
95.
Part 5 gives the SHR a broader range of enforcement and intervention powers to enable it
to protect and promote the interests of tenants, future tenants, homeless people and other service
users.
96.
Sections 49 to 64 incorporate the intervention powers in the 2001 Act and supplement
them with powers that would enable the SHR to take enforcement action requiring a landlord to:

97.

98.



comply with the Scottish Social Housing Charter;



meet a performance improvement target; or



implement a performance improvement plan.

The new powers introduced by this Bill are power:


to serve an enforcement notice; and



to require a social landlord to submit a performance improvement plan.

Ministers’ intervention powers in the 2001 Act that are transferred to the SHR are:


appointment of a manager for housing activities (and for RSLs for financial or other
affairs);



appointment and removal of officers to RSLs; and



transfer of assets of RSLs following inquiries.

99.
The Scottish Government wishes to ensure that the SHR can respond to risk effectively
and can operate in a targeted and proportionate way, so the Bill does not specify a sequence or
escalation of enforcement powers. Instead, the SHR will have discretion to decide how it will
use its powers of intervention in light of the circumstances of any particular case. It is important
that this is done openly and transparently. Therefore, the SHR will be required to consult on,
and then publish guidance on, its criteria for deciding how to use its intervention powers.
100. One consequence of this new approach is that in the case of local authorities, the SHR
will no longer have to carry out an inspection before taking enforcement action as is required
under the 2001 Act. This puts local authority landlords on the same footing as RSLs.
101. The power at section 52 to require a social landlord to submit a performance
improvement plan would replace the existing power to require a local authority to produce a
remedial plan.
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102. The provisions that allow the SHR to require a social landlord to submit a performance
improvement plan will apply in a number of circumstances. These are:


where a landlord is failing, or at risk of failing, to meet an outcome in the Scottish
Social Housing Charter or a performance improvement target;



where there has been misconduct or mismanagement of an RSL’s financial or other
affairs; or



any other conduct by a social landlord justifies the SHR requiring a plan to be
submitted and implemented.

103. The Scottish Government’s policy is to ensure that the SHR is able to take steps to secure
improvements in services provided by social landlords and in the financial management and
governance of RSLs where the SHR considers these are necessary. It is for the social landlord to
determine how they will deliver the improvements that are needed and to publish their
performance improvement plan once it has been approved by the SHR. By making it publicly
available, tenants and others with an interest in the landlord’s performance will be able to see
what steps are being taken and the timescale for delivery of the plan.
Securing the financial viability and good governance of RSLs
104. The financial viability and good governance of RSLs are of critical importance to RSL
tenants. Any weakness in these matters undermines the sustainability of the business, the
confidence of its lenders and ultimately its ability to continue delivering services for its tenants.
So it is essential that the new SHR has the same specific powers as the present agency to address
any risks to RSL finances or governance. The Bill provides for the SHR to monitor, assess and
report on the financial viability and governance of RSLs and to satisfy itself that each RSL has
the financial strength to continue the delivery of its social landlord services to current and future
tenants.
105. Where the SHR identified a risk to an RSL’s financial strength, or problems with
governance that might create such a risk, it would be able to intervene in various ways. The
existing provisions in the 2001 Act would be repealed and replaced by a modernised set of
powers that would enable the SHR to take proportionate and targeted action to protect tenants’
interests and safeguard an RSL’s social housing assets for future use. Central to these would be
the power to carry out an inquiry into an RSL’s financial or other affairs. As noted above, this
falls within the section 40(3)(b) powers to make inquiries about social landlords.
106. Once it had conducted an inquiry under section 40(3)(b) the SHR would have discretion
to take the following action:


Section 54 - where it had established that there had been misconduct or
mismanagement, it would be able to appoint, or require the RSL to appoint, a
manager for financial or other affairs to the RSL.



Section 58 - suspend an officer of an RSL (a committee member in relation to an
industrial and provident society or a director in relation to a company limited by
guarantee, or any other person concerned in the management or control in relation to
a RSL of any other status).
23
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Section 59 - remove an officer where it considered that there has been misconduct or
mismanagement of the RSL’s financial or other affairs.



Section 62 - appoint a new officer, or an additional officer, to ensure the proper
management of the RSL’s financial or other affairs.



Section 64 - transfer the RSL’s land and assets to another RSL.

107. It should be noted that the term officer that is used in sections 57 to 60 refers to a
committee member of an industrial and provident society or a director of a company limited by
guarantee or any other person concerned in the management or control of an RSL of any other
status. It is not the Government’s policy that the SHR should have a role in appointing or
removing staff of an RSL and nothing in the Bill has the effect of giving the SHR any power to
do so.
Alternative approach
108. The Scottish Government considered whether or not the SHR should have a wider range
of intervention powers including the power to fine landlords. It decided against this approach
following discussions with representative bodies of tenants and social landlords, who tended to
believe that fining a landlord for poor performance would penalise their tenants who would meet
the cost of those fines through increased rents.
Consultation
109. Responses to the proposals in the consultation highlighted concerns about how the
powers would be used and the circumstances that will trigger each type of action. Some
respondents felt that the intervention powers placed too much emphasis on the intervention and
policing aspects of regulation. A number of RSL respondents argued for checks and balances to
ensure that the SHR uses its powers in a proportionate and risk-based way. In contrast, tenant
bodies that responded to the Bill argued that the SHR should have greater, not lesser powers.
110. The Scottish Government recognises that it is important to ensure that there is
transparency about how these powers will be used by the SHR. The provisions at section 3 in
terms of how the SHR is to discharge its functions will ensure that it exercises these powers
transparently; and section 51 places a duty on the SHR to consult on and issue a code of practice
setting out how it will exercise its regulatory intervention powers.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
111. The proposals raise no issues for equal opportunities, human rights, island communities
and sustainable development. The regulatory intervention provisions at sections 49 to 54 apply
to both RSLs and local authorities. The SHR is under a duty at section 5 to consult with the
Accounts Commission on how it will exercise its regulatory powers in respect of local
authorities. It is also under a duty at section 18 to co-operate with the Accounts Commission.
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PART 6 – REGISTERED SOCIAL LANDLORDS: ACCOUNTS AND AUDIT
Policy objectives
112. Part 6 of the Bill covers the accounting and audit requirements for RSLs. The provisions
of the 2001 Act would be repealed and the Bill provides for the SHR to have the power to set
accounting requirements. RSLs would have to comply with these requirements and their
auditors’ reports would have to state whether or not they did comply.
Alternative approach
113. The Scottish Government considered following the existing legislation with Ministers’
retaining the order making power to set accounting requirements. It concluded that this would
compromise the policy of ensuring that the regulation of social landlords is independent of
Ministers.
Consultation
114. Members of the Expert Working Group3 that the Scottish Government established to
consider and advise it on technical aspects of the regulation of RSLs recommended that the Bill
should place a duty on auditors and accountants to bring information that is likely to be
materially significant to the SHR’s objectives and functions to the attention of the SHR. The
Scottish Government has adopted this approach in the Bill recognising that the provision will
help to allay fears amongst landlords and tenants that certain important information may not
otherwise be made known to the SHR.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
115. The proposals raise no issues for equal opportunities, human rights, island communities
and sustainable development. They do not affect local government because the provisions relate
only to private bodies and not to local authority landlords.
PART 7 – REGISTERED SOCIAL LANDLORDS: INSOLVENCY ETC.
Policy objectives
116. Schedule 8 to the 2001 Act deals with the insolvency of RSLs. Its provisions are
imported into the Bill by the provisions at Part 7, which would give the SHR the power to
develop proposals to rescue an insolvent RSL.
117. Following the collapse of Ujima, a social landlord in England registered by the Housing
Corporation, the Scottish Government reviewed the powers and duties in schedule 8. These are
similar to the powers available to the Housing Corporation under the comparable English
legislation when dealing with Ujima. The Scottish Government believes that it is essential in the
3

The Scottish Government invited representatives from RSLs, the Scottish Federation of Housing Associations,
Council of Mortgage Lenders, the Chartered Institute of Housing and the SHR to participate in the group. The RSLs
were – Easthall Park Housing Co-op, Dunedin Canmore Housing Association, New Gorbals Housing Association,
Dumfries and Galloway Housing Partnership and Parkhead Housing Association.
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current financial climate to ensure that the powers in the Bill would allow the SHR to deal
promptly and effectively with the risk of insolvency among RSLs so that it can safeguard
tenants’ interests.
118. The Expert Working Group on technical matters included the insolvency provisions
among the subjects that it considered. In finalising the provisions in the Bill, the Scottish
Government has taken on board the views of that group, as well as the views expressed through
the consultation on the draft Bill.
119. The provisions in schedule 8 to the 2001 Act are transferred into Part 7 of the Bill with a
number of changes. These changes are:


the SHR’s powers to deal with insolvency can be triggered earlier in the winding-up
process (the SHR would be able to take action either when the RSL’s governing
body takes the decision to present, or another party presents, a winding-up petition.
At present the powers are triggered when the Court grants a winding-up order);



streamlining the requirements to trigger a moratorium on the winding up of an RSL;



only those creditors who can be identified, rather than all creditors, need to agree to
the SHR’s proposals for rescuing a failing RSL; and



providing for the appointment of an interim manager to manage an RSL’s affairs
during a moratorium.

120. The table at section 70 sets out the circumstances in which a person taking a step towards
initiating the insolvency of an RSL must notify the SHR. The power to determine what is meant
by a ―step‖ is transferred from Scottish Ministers to the SHR.
121. A moratorium begins on a step being taken under section 70(1). If no prior notice is
given then the step has no effect (section 71(1)) and the 56 day period of the moratorium does
not start.
122. The order making power for Ministers at section 24(4) would enable them to establish
arrangements for the SHR to deal with the possible insolvency of different types of bodies. This
power would be used in the event of Ministers exercising their powers under section 24 to permit
other types of (non-profit distributing) bodies to become eligible for registration as RSLs.
123. The overall purpose of the insolvency process is to allow the SHR to put a rescue
package in place to protect tenants’ interests and to secure and safeguard the social housing
assets for the future. This process is important, but where the SHR knows that an RSL is facing
insolvency it should be able to act in the tenants’ interests without going through a cumbersome
and complex process. The Scottish Government considers in such circumstances that the SHR
should have the power to direct a transfer of assets and engagements to an RSL willing to receive
them without using the complex inquiry process set out in schedule 8 to the 2001 Act.
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Alternative approach
124. The Scottish Government considered transferring the powers vested in Ministers as they
stand in the 2001 Act into the Bill. However, in light of the current financial crisis and of the
problems that led to the collapse of Ujima it considered that continuing this approach would not
provide adequate means of safeguarding tenants’ interests or of safeguarding social housing
assets.
Consultation
125. In its detailed discussions on insolvency, the Expert Working Group wished to ensure
that the provisions in the Bill will allow the SHR to take quick and effective action to prevent an
RSL becoming insolvent. And, in the event that an RSL is insolvent, the SHR will be able to
take forward proposals to safeguard services to tenants and to safeguard social housing assets.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development, etc.
126. The proposals raise no issues for equal opportunities, human rights, island communities
and sustainable development. They do not affect local government because the provisions relate
only to private bodies and not to local authority landlords.
PART 8 – REGISTERED SOCIAL LANDLORDS: ORGANISATIONAL CHANGE ETC.
Policy objectives
127. Part 8 of the Bill makes provision in relation to organisational change (such as
restructuring, winding up or dissolution) by RSLs. It replicates the provisions in Part 2 of
schedule 7 to the 2001 Act, transferring Ministers’ powers to consent to organisational change to
the SHR. The Scottish Government considers that the SHR’s role in overseeing these changes is
important to its function of safeguarding and promoting the interests of tenants, particularly as
organisational changes can have an impact on how well the organisation is governed.
128. The order making power for Ministers at section 24(4) would allow them to make further
provision for additional types of bodies in respect of organisational change. This power would
be used in the event that bodies other than registered companies and industrial and provident
society RSLs meet the legislative criteria set by Ministers by order under section 24 and become
RSLs.
Alternative approach
129. In its consultation paper, the Scottish Government proposed that the Bill could be used to
streamline the approach to consents for organisational change. The paper sought views on
proposals that only three types of rule change would require regulatory consent. These were
changes that:


altered the objects of the RSL;



concern the distribution of assets to an RSL’s members; or
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enable the society or company to become, or cease to be a subsidiary or associate of,
another body.

Consultation
130. The consultation paper outlined the proposed changes in very broad terms. 68 per cent
(218) of respondents answered the question on streamlining consents. Of the 218 respondents,
62 per cent (135) supported the proposed change. A clear majority of local authorities and RSLs
were in favour. However, a number of RSLs highlighted potential risks. They expressed
concern that a streamlined approach could allow a small number of members of an RSL to vote
through a rule change that was not in the best interests of the RSL. The Expert Working Group
shared this concern that the proposed restrictions could inhibit the SHR’s ability to screen
proposals that may undermine the good governance of the RSL. They also noted that the current
requirements are not onerous.
131. Having considered the responses to the consultation, the Scottish Government’s view is
that the regulatory requirements for organisational change that are in the 2001 Act should be
followed in the Bill.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development, etc.
132. The proposals in Part 8 do not raise any issues for equal opportunities, human rights,
island communities and sustainable development. They do not affect local government because
the provisions relate only to private bodies and not to local authority landlords.
PART 9 – DISPOSAL OF LAND OR ASSETS BY REGISTERED SOCIAL
LANDLORDS
Policy objectives
133. Part 9 of the Bill deals with the disposal of land or assets by Registered Social Landlords.
This replicates the provisions in sections 66 to 68 of and schedule 9 to the 2001 Act. Ministers’
powers to grant consent to disposals of land by RSLs are transferred to the SHR. Section 103
provides that RSLs may dispose of both land and any other asset by granting security over it,
subject to consent by the SHR for disposal where that consent is needed. The Government
considers that RSLs should have to seek the SHR’s consent for the disposal of both land and
assets by granting a standard security over them so that the SHR can safeguard the financial
viability of the organisation.
134. Sections 110 to 115 replicate the provisions at section 68 of and schedule 9 to the 2001
Act which require social landlords to ballot their tenants on disposals that would result in a
change of landlord. The Bill provides for Ministers’ powers to grant consent for an RSL to
dispose of houses in this way to be transferred to the SHR. However, Ministers retain their
powers to grant consent in respect of disposals by local authority landlords in terms of the
existing equivalent provisions in the 2001 Act. Sections 110 to 115 make it clear when an RSL
does not need to ballot its tenants because the transfer of houses is considered to be a transfer of
engagements under the Industrial and Provident Societies Act 1965.
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Alternative approach
135.

No alternative approach was identified.

Consultation
136. The Scottish Government discussed its proposals in depth with the Expert Working
Group and considered the existing requirements in the 2001 Act in relation to rule changes.
They concluded that these requirements are not overly burdensome and recommended that a
similar approach be adopted in the Bill. The Government considered both the Group’s
recommendations and the responses from stakeholders to the consultation and concluded that the
Bill should require RSLs to seek regulatory consent for disposal of land and assets.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
137. The proposals raise no issues for equal opportunities, human rights, island communities
and sustainable development. They do not affect local government because the provisions relate
only to private bodies and not to local authority landlords.
PART 10 – CHANGE OF LANDLORD: SECURE TENANTS
Policy objectives
138. Part 10 of the Bill replicates the ―Tenant’s Choice‖ provisions at sections 56 to 64 of the
Housing (Scotland) Act 1988 (which allow a person to seek Ministerial approval to purchase a
house belonging to a public sector landlord which is let under a Scottish secure tenancy).
139. Ministers’ powers to grant approved status to a person to enable that person to acquire a
house from a local authority landlord, to specify the form of the application the person must
submit to acquire a house and to consent to subsequent disposals of a house, are all transferred to
the SHR.
140. Ministers’ powers to designate a rural area (which has the effect of making houses in that
area exempt from the change of landlord provisions) are repealed. The Scottish Government’s
view is that this exemption was required in order to retain houses in the public sector so that
local authorities would be able to discharge their duty to provide accommodation under the
homelessness legislation. Before 2001, RSLs were not required to help local authorities
discharge these functions. Section 5 of the 2001 Act requires RSLs to provide accommodation
for homeless people. Therefore the change of landlord provisions would not lead to a reduction
in the houses available to let.
141. The criteria which exempt houses that are provided for people with special needs or
disabilities remain. Houses that are owned by island local authorities for the purposes of their
functions as an education authority and which are required for the accommodation of those
persons who are or will be employed by the councils, also remain exempt.
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142. The provisions in the Bill will only relate to local authority landlords and not to ―public
sector landlords‖ defined in the 1988 Act. This is because bodies that were public sector
landlords named in the 1988 Act (Scottish Special Housing Association, the Housing
Corporation, Scottish Homes, and New Town Development Corporations) have been wound up.
Alternative approach
143. The Scottish Government considered leaving the provisions in the existing legislation and
leaving the powers to grant approved status with Ministers. However, it felt that this would have
created a two-tiered approach requiring approval from Ministers to acquire houses and the
approval of the SHR to grant consent for security on existing assets in order to acquire the
houses. The Government concluded that it would be more straightforward to transfer these
powers to the SHR so that they can consider the application in terms of its objective of
safeguarding and promoting the interests of tenants and the financial management of RSLs.
Consultation
144. The Scottish Government stated its intention in its consultation paper to bring all the
provisions on regulation of social landlords into one Bill. In practice, the provisions in the 1988
Act have not been used by a landlord in Scotland for a number of years so the Government did
not consult specifically on the amendments to the Tenants’ Choice provisions.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
145. The proposals do not raise issues for equal opportunities, human rights or sustainable
development. The provisions relating to island communities remain as they are in the 1988 Act.
The provisions do affect local authorities because they specify that an approved landlord can
purchase a tenanted house from a local authority landlord using these provisions. However, the
provisions replicate existing provisions in the 1988 Act except for removing the exemption
criteria of a designated rural area.
PART 11 - REFORMING THE RIGHT TO BUY
Policy objectives
Background
146. A tenant holding a Scottish secure tenancy (SST) from a social landlord will generally
have some form of Right to Buy (RTB) entitlement. This gives them the entitlement to purchase
the property they are renting at a discount. The level of discount varies and primarily is
dependant upon the length of time they have rented property from a social landlord and the type
of RTB entitlement they have. There are two forms of RTB entitlement commonly known as:
preserved (included with tenancies starting before 30 September 2002); and modernised
(included with tenancies starting on or after 30 September 2002). Preserved RTB entitlements
typically have more generous discounts than those under modernised RTB terms.
147. RTB entitlements may be subject to a range of exemptions and limitations. For instance,
many RSL tenants have had their rights suspended until 2012. In addition, 14 pressured areas
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have been designated across 12 local authority areas resulting in the suspension of modernised
RTB entitlements for five years in those areas (but preserved terms sales still take place).
148. A small proportion of tenants have no RTB entitlement. This is usually a result of the
characteristics of their tenancy agreement (RTB is only conveyed by an SST) or their social
landlord (housing let by charitable landlords or those with fewer than 100 houses is exempt from
RTB) or the nature of the property they are renting (for example, housing that is part of a group
housing scheme is exempt from RTB).
Reforms to the Right to Buy
149. The Scottish Government recognises that RTB has brought certain advantages. It has
extended the benefits of home ownership to many families and has helped to create communities
that are more mixed. However, since its introduction RTB has resulted in the sale of about half a
million properties. The case for reforming RTB rests on the fact that it has resulted in more
properties being lost from social rented stock than have been built in recent times and the view
that this ongoing depletion of social housing stock is unsustainable in the face of continued high
levels of need for this form of housing in Scotland.
150. The Scottish Government is committed to making no changes to the RTB entitlements of
existing tenants. In general this will mean that:


existing tenants who remain in their current tenancies would continue to have their
existing RTB entitlement over that property - either on preserved or modernised
terms;



existing tenants who transfer voluntarily to a new tenancy would continue to receive
modernised RTB entitlements over that property; and



existing tenants who are required to move by their landlord or who agree to move at
the landlord’s request (for example, if their current property is to be demolished)
would keep their existing RTB entitlement over the property to which they transfer.

151. Through these reforms the Scottish Government aims to strike a better and fairer balance
between tenants who wish to own their own home and the needs of prospective tenants for social
rented accommodation. The Bill includes the following three RTB reforms, which are listed
below and then discussed in turn:


ending the RTB for new supply social housing;



ending the RTB for new tenants entering the social rented sector; and



reforming pressured-area designations.

Ending the RTB for new supply social housing
152. Through the first of these reforms the Government aims to ensure that new supply social
housing should never be available for sale under RTB and therefore should always remain
available for renting as social housing. This should apply to properties first let under an SST on
or after the date on which the relevant Bill provisions ending the RTB for new supply social
housing come into force (the relevant day), if the house was not let on or before 25 June 2008
31
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(the date of the Parliamentary announcement that the Scottish Government intended to legislate
to end RTB on new social housing). This would include newly built houses and also newly
acquired houses being rented as social housing for the first time. This would mean that in
general people becoming tenants in such housing after the relevant day would not be entitled to
RTB for such housing. A tenant of a new supply social house would only be entitled to buy it if:


Under defined circumstances (for example, if their current house is to be demolished)
their landlord requires them to move to a new supply social house or the tenant
agrees to move to a new supply social house at the landlord’s request.



Their landlord did not inform them within the set timescale that they would not have
RTB over the new supply house they have been offered for rental.

153. The Bill will also, in some circumstances, safeguard social housing first let on an SST
after 25 June 2008 but before the relevant day. This would mean that people who took up
tenancies in new supply social housing after 25 June 2008, but before the relevant day, will keep
their RTB entitlement over those properties. This is consistent with the Government’s manifesto
commitment to protect existing RTB entitlements. However, if they move without exercising
their RTB and the house is let again after the relevant day, the new tenant will have no RTB
entitlement over that property. So, after the relevant day, people who become tenants of housing
that was first let under an SST after 25 June 2008 will have no RTB over those properties.
154. Also, where a tenant who was entitled to RTB moves first to new supply social housing
(over which they would not have any RTB entitlements) and later moves to a second property
that is not new supply social housing, they would generally still have the RTB over the second
property. They would also be able to count their period in occupation of the new housing
towards the minimum qualifying period and for discount entitlement purposes.
Ending the RTB for new tenants entering the social rented sector
155. This reform means that in general those becoming tenants for the first time, and those
returning to social housing after a voluntary break, would not be entitled to RTB in relation to
the property they move into or any subsequent property they let from a social landlord (new
supply or otherwise). A new tenant to social housing is defined as:


a person whose SST came into force on or after the date on which this provision
comes into force and who did not hold an SST immediately before that date; or



a person who had an SST on the coming into force date of the provision, which came
to an end and who left the social housing sector for a period of time and then
returned at a later date.

156. However, in terms of the latter category, a person should not be defined as a new tenant
(and should therefore continue to enjoy an existing RTB entitlement) if, under defined
circumstances, their landlord has required them to move or the tenant has agreed to move at the
landlord’s request (for example, if their current house is to be demolished).
157. The Bill provides for tenants of other relevant landlords (such as those employed and
housed by the regular armed forces, police, or fire authorities) to ensure that they continue to get
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modernised RTB entitlements (unless any other RTB exemptions or limitations prevail) if they
transfer directly to the social rented sector without a break between tenancies. This would mean
that tenants who started their current tenancy with a relevant landlord before the date on which
the provision comes into force and who transfer directly to the social rented sector after that date
would continue to get modernised RTB entitlements.
158. The Bill provides that social landlords will have discretion to be able to disregard breaks
in occupancy of social housing that arise as a result of circumstances outwith the control of the
person in question. For example, a tenant may be forced to move from their home for a short
time due to a fire or threat of domestic violence, to live in temporary accommodation, returning
to take up a new SST over a different property. Social landlords will be able to use their
discretion to disregard such a break in occupancy (and breaks arising from other circumstances
outwith a tenant’s control), and to treat the tenant as having had an SST immediately before the
coming into force date of this provision, therefore allowing the tenant to retain the RTB.
Reforming pressured-area designations
159. Under the Housing (Scotland) Act 1987, a local authority may ask Ministers to designate
any part of its area as a ―pressured area‖ for a period of up to five years. Ministers may decide to
designate the area as pressured if a great deal more social rented housing is (or is likely to be)
needed than is available; and if the RTB would worsen the situation. The Scottish Government
has issued guidance which provides details of the type of evidence that local authorities should
include in pressured area designation applications. The effect of a designation is to suspend all
modernised RTB entitlements in the designated area. Those tenants with preserved RTB
entitlements are unaffected.
160. The Bill’s provisions on pressured-area designations are intended to extend the scope of
the pressured-area designation process and make local authorities responsible for designating,
amending and revoking pressured areas themselves without the requirement for Ministerial
consent. These reforms aim to make the arrangements more effective in safeguarding social
rented accommodation and let local authorities match RTB to local housing need more easily
and in a more targeted way. The three principal reforms to the pressured-area designation
process are described below.
161. The first reform is to extend the scope of designations to allow particular housing types
(as well as areas) to be designated as pressured. Under this reform any particular housing type
may be designated as pressured if a great deal more social rented housing of that type is (or is
likely to be) needed than is available; and if the RTB would worsen the situation. This reform
should allow councils to better meet demand for certain types of social rented accommodation.
For example, it could make it easier to house families in areas where demand for larger houses is
high.
162. The second reform is to extend the five-year maximum time frame for a designation to
ten years. This should have the effect of suspending for a maximum period of ten years the
modernised RTB entitlements of tenants who live in a designated area or in a designated housing
type. Those tenants with preserved RTB entitlements will remain unaffected. This reform
should stop more RTB sales going ahead as a result of a pressured area or housing type
designation, which should make it more worthwhile for a local authority to make a designation.
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163. The third reform removes the requirement for a local authority to have to make a proposal
to Ministers and instead allows a local authority to designate any part of its area or any housing
type as pressured if a great deal more social rented housing is (or is likely to be) needed than is
available; and if the RTB would worsen the situation. This reform is in keeping with the broad
aim of the Concordat between the Scottish Government and COSLA of promoting accountability
of local partners in achieving policy outcomes.
164. Under this devolved decision-making regime local authorities will still be subject to
many of the same types of requirements that are included in current legislation:


In preparing to designate an area or a housing type as pressured, the local authority
should have regard to guidance that will be issued by Ministers. The guidance will
set out a) what information a local authority may take into account in making a
designation, b) the terms of the designations and c) how and when to exercise the
power to designate an area or housing type as pressured.



Local authorities will be required, before making a pressured area or pressured
housing type designation (or any amendment or revocation of a designation), to
consult every relevant RSL and tenant representative organisation as well as other
residents or persons that the local authority sees fit to consult. As part of the
consultation process, local authorities should publicise the terms and effect of any
proposed designation (or any amendment or revocation of a designation) and its
reasoning for thinking that a new designation (or a change to an existing designation)
is required.



Local authorities will still be required to publicise new designations (by identifying
the area or housing type, the date on which the designation takes effect and the
period for which it has effect) and its effect (that is, the suspension of modernised
RTB entitlements for affected tenants). In addition, local authorities will still be
required to publicise any amendment to or revocation of a designation (and the effect
of the amendment or revocation).



Local authorities or RSLs offering an SST on a property affected by a pressured area
or pressured housing type designation will still be required to inform the tenant of
this and its effect.



Local authorities will still be able to make further pressured area or housing type
designations regardless of whether there are designations already in force or whether
there have been designations in force in the past.



As is currently the case, a RTB application that is submitted to a social landlord prior
to the designation of an area or housing type as pressured, will not be affected by the
designation.

Reforms requiring new or amended guidance
165. In addition to these three reforms that require new legislation, we consulted upon another
two reforms that we intend to undertake. However these reforms require changes to guidance
only, therefore they do not feature in the Bill. These two reforms are:
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revising guidance on landlords’ continuous occupation discretionary powers.

166. RSLs are able to apply to Ministers to extend beyond 2012 the current suspension of RTB
on their properties. The Scottish Government proposes to develop new guidance for RSLs to use
if they wish to make such applications. This guidance would be underpinned by criteria that
reflect the importance of meeting housing need and safeguarding stock and take account of the
effect of RTB on a landlord’s ability to pay for policy priorities such as the Scottish Housing
Quality Standard (SHQS).
167. The continuous-occupation rule effectively ―resets the clock‖ on a tenant’s RTB
qualifying period and discount entitlement if there is a break of more than one day between
ending one tenancy and taking up another. Our revisions to guidance on landlords’ continuous
occupation discretionary powers aim to encourage landlords to use their discretionary powers
more widely to disregard short breaks between tenancies when the breaks are outwith the
tenant’s control.
Alternative approaches
168. Two alternative approaches to meeting the policy objectives were considered. The
Scottish Government considered an option comprising ending RTB for new supply social
housing and reforming pressured-area designations. However this option was rejected because
we considered that it safeguarded too few properties from sale. Compared to the package of
reforms described above, this option was estimated to safeguard between 7,000 and 12,000 fewer
properties from sale. The Government also considered an option comprising ending RTB for
new supply social housing, reforming pressured-area designations and ending RTB for any
tenant who entered the social rented sector or who transferred to a different property with a
social landlord. Although this option was estimated to safeguard an additional 5,000 to 10,000
properties from sale (compared to the package of reforms described above) it was rejected
because it could be perceived to be interfering with existing entitlements, which runs counter to
the Government’s manifesto commitment to ―review current right to buy legislation – while
protecting the rights of existing tenants – to make it more responsive to local needs‖.
Consultation
169. Respondents to the consultation generally supported the proposed RTB reforms. They
were positive about the financial impact of the proposed reforms, although there were concerns
that social landlords that are more dependent on RTB receipts may have difficulty bringing
housing up to the SHQS by 2015. Most respondents supported the definition of ―new supply
social housing‖. However, there were concerns about tenants regaining RTB after a spell in new
supply housing, and safeguards for tenants affected by demolition. Although there was broad
agreement that new tenants should no longer have the RTB, there were concerns about the loss
of some of the positive impacts that RTB has had (for example in promoting tenure
diversification) and difficulties with a system where tenants have multiple categories of RTB
entitlement. Lastly, there was strong support for proposals to extend the scope of and devolve
decision-making for pressured-area designations.
170. During the consultation period officials also held meetings with key stakeholders (tenant
groups, COSLA, SFHA and Shelter) in order to hear first hand their views on the RTB reforms.
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Effects on equal opportunities, human rights, island communities, local government,
sustainable development, etc
Effects on equal opportunities
171. The most significant equal opportunities issue raised in relation to RTB was a concern
that restricting RTB would further limit home ownership opportunities for people with
disabilities, lower income and younger households (the group that most commonly exercises
their RTB). Conversely, respondents did recognise that these restrictions should result in greater
availability of housing for social rent (particularly newly built, more accessible properties),
which will be of benefit to these, and other, groups in meeting their housing needs.
Effects on Human Rights
172.

The RTB reforms included in the Bill raise no human rights issues.

Effects on island communities
173. There should be no differential impact upon island communities. The RTB reforms
should help to safeguard island communities’ social housing stock, encourage island local
authorities to build more social housing and allow island local authorities to match RTB to local
housing need more easily.
Effects on local government
174. Twenty-six local authorities provide social housing in their respective areas, whereas the
remaining six local authorities have divested themselves of their housing stock to RSLs that were
created to acquire and manage it. There will be two principal effects arising from the RTB
reforms.
175. Firstly, local authorities should be better able to fulfil their strategic housing function.
More social housing stock will be safeguarded from sale under RTB as a result of the reforms
and will thus be available to house those on social housing waiting lists. In addition, reforms to
pressured-area designations should make them more effective in safeguarding social rented
accommodation and let councils match RTB to local housing need more easily.
176. Secondly, the RTB reforms will affect the financial position of the 26 local authorities
with their own housing stock and thus who have Housing Revenue Accounts (HRAs). There is
likely to be a reduction in local authorities’ RTB receipts as a result of the RTB reforms.
However, this should be offset by the benefit of continued rental income over the remaining
lifetime of the stock not sold as a result of the reforms. In response to the consultation, social
landlords stated that they should be able to adjust their businesses to accommodate any impact,
and that no significant negative impact should arise from the proposed reforms.
Effects on sustainable development
177. The goal of sustainable development is to enable all people throughout the world to
satisfy their basic needs and enjoy a better quality of life without compromising the quality of
life of future generations. The Scottish Government believes that the RTB reforms will promote
environmental, social and economic aspects of sustainable development, as described below.
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Environmental effects.
The RTB reforms are unlikely to have significant
environmental effects because their primary impact will be upon housing tenure of
existing or planned future social housing stock. A marginal environmental benefit
could accrue by retaining more stock in the social housing sector (as a result of the
estimated decrease in RTB sales). The environmental performance of that retained
stock is likely to be better than it might have been under private ownership because
social housing stock is subject to energy efficiency standards set within the SHQS,
whereas no such standards have yet been set for private sector housing.



Social effects. The chief disadvantage of RTB in social terms has been to remove
properties from the social rented sector and to reduce the number of homes available
for social rent. As a result, prospective tenants, many of whom are homeless, must
wait longer for properties to become available. The RTB reforms should result in
greater availability of social housing by retaining up to an additional 18,000 units in
the social rented sector. The Government anticipates that prospective tenants chiefly
should benefit from this in two principal ways. Firstly, more households should
benefit from the greater security of tenure and on average lower rents in the sector
compared to private renting options. Secondly, prospective tenants should
experience shorter waiting times for suitable properties to become available.



Economic effects. The Government believes the RTB reforms should promote
greater long term financial sustainability within the social housing sector by
increasing social landlords’ reliance on more stable revenue income from rents and
decreasing their reliance upon volatile capital income from RTB sales receipts. The
financial impact of the reforms will not be fully felt for five years; the time that new
tenants would have taken to meet the minimum qualifying period under the
modernised RTB. The Government has estimated that social landlords’ capacity to
invest in existing stock in order to meet the 2015 deadline for attaining the SHQS
should not be significantly affected by the reforms.

PART 12 – REGISTRATION OF PRIVATE LANDLORDS
Policy objectives
178. The system of landlord registration was established by Part 8 of the Antisocial Behaviour
etc. (Scotland) Act 2004. Registration is designed to protect tenants by ensuring that only people
who are fit and proper to let out residential property can operate legally as private landlords. The
operation of landlord registration is the responsibility of local authorities.
179. In 2008 the consultants Arneil Johnston carried out for the Scottish Government a review
of the legislative framework of landlord registration, following up a review of good practice.
This led to the identification of several areas where amending the 2004 Act now will strengthen
existing powers or clarify the legislation, and thus may help local authorities to take action where
they have concerns. These relate to obtaining evidence, higher fines, including additional
information in the landlord register and fees for nominating unregistered agents.
180. When a landlord or agent breaches the terms of the 2004 Act, authorities can apply
sanctions which can lead to criminal prosecution or a cessation of the rent payable. These
sanctions effectively act as a bar on a landlord’s ability to let a house. The use of enforcement
powers varies among local authorities.
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181. There are a significant number of landlords whose applications or status under the
landlord registration system are under review because of a local authority’s concerns. However,
some local authorities have stated that they are reluctant to use the powers they have to refuse
applications for registration because they expect difficulty in achieving a successful prosecution
should that step be necessary. There have been no reports to the procurator fiscal as a result of
landlord registration. Some local authorities have said that one reason for this is because of
difficulties in gathering evidence to ensure that robust cases against landlords can be developed.
182. The review of landlord registration recommended that the Scottish Government should
consider local authorities’ ability to obtain information. One of the key issues for local
authorities is proving that a tenancy is in place. It has been suggested that provisions similar to
those in section 186 of the Housing (Scotland) Act 2006 (―the 2006 Act‖) could assist. These
require persons associated with a property to provide information to a local authority to enable or
assist it to exercise functions contained within the Act (including those relating to HMO
licensing).
183. The Bill contains similar provisions for the purposes of landlord registration, in order to
make it easier for local authorities to gather evidence. This covers persons who own, occupy or
have an interest in the house concerned or who act for the owner. On request, they must confirm
to the local authority the nature of their interest in the house, provide details of others with an
interest and also provide the local authority with any other information about the land or
premises that it may reasonably request. As with section 186 of the 2006 Act, failure to provide
information without reasonable excuse or providing false information are criminal offences,
subject to a fine not exceeding level 2.
184. The sanctions available to the sheriff on disposal of landlord registration cases is an issue
that has been raised by local authorities. A substantially higher fine may act as more of a
deterrent and more adequately reflect the seriousness of the offences. The 2006 Act increased
the maximum fine for operating an HMO without a licence from £5,000 to £20,000, making it
more likely that fines imposed would be significant in comparison with the income from letting.
Similar considerations apply to fines in relation to landlord registration and the Bill therefore
increases the maximum fine level for failing to register as a landlord or communicating with
another person with a view to entering into a lease or an occupancy arrangement without being
registered (currently level 5, or £5,000) to £20,000.
185. Local authorities are required to maintain a register of landlords and agents who are
considered fit and proper persons to let a house under a lease or occupancy arrangement.
Information on registered persons and their residential properties is held on the register. The
release of information to members of the public is circumscribed to ensure that the information is
not used for malicious or commercial marketing purposes or would not, if released, represent an
unacceptable intrusion in a registered person’s private life.
186. Public access to the register in a local authority’s area is, in legal terms, by application to
the local authority. In the great majority of cases this is done by accessing the landlord
registration website. A member of the public can request information with respect to a particular
residential property or a particular person.
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187. Local authorities have indicated that there are circumstances where it would be helpful to
give out additional information regarding an application for registration and the review of
landlord registration recommended that a change to legislation was needed to allow additional
information on applications to be given out. Most stakeholders at the legislative focus groups
agreed that additional information on whether an application had been submitted but not yet
decided would be useful, but that it should be limited to that fact and should not indicate
whether, for example, the local authority had decided to investigate aspects of the application.
Stakeholders also felt that as one of the principal aims of landlord registration was to remove the
worst landlords from the sector, then having the facility to make members of the public aware
that landlords had been refused registration would help protect tenants. The main landlord
bodies supported these changes and the local authorities represented, including COSLA, were
content, as long as the information is worded carefully.
188. The Bill therefore provides for two additional categories of information to be available to
the public. The first is an indication that an application in relation to a property has been
received but has not yet been decided. This will be helpful if a member of the public or a tenant
is concerned that a landlord may be unregistered, since a landlord may legally rent a property if
he or she has submitted an application for registration, which has not yet been decided. It will
also be useful for landlords in that position to have this information publicly available, as proof
that they are operating legally, despite not yet being registered.
189. The second type of additional information to be included in the landlord register is where
a landlord has been refused registration or has been de-registered because of failure to meet the
legal requirements. This information will alert tenants and members of the public to the fact that
someone has been found to be not fit and proper to be a landlord, if he or she is attempting to let
a property, thus increasing the protection provided by the registration system.
190. Although the position of agents in the private rented sector is of great importance, legal
considerations mean that there is no requirement for agents to register in their own right
(although an agent may do so voluntarily). However, a landlord must include any agent in an
application for registration and a fee is paid for this. Where a landlord has been registered and
then subsequently adds an agent, there is currently no power for the local authority to charge a
fee for this addition. This does not matter if the agent is already registered, which many
professional agents are, but if the landlord nominates an unregistered agent (such as a friend or
relative) the agent will have to be assessed as fit and proper, which will involve expense for the
local authority.
191. The Bill therefore amends the 2004 Act to allow a local authority to charge a fee, to be
prescribed by regulations, in this situation. This will be fairer for local authorities, who will be
able to recover their costs, and for those landlords and agents who pay fees because they register
at an earlier stage.
Alternative approaches
192. No alternative methods of dealing with these specific issues have been identified. The
option of ―doing nothing‖ was rejected , because that would mean not addressing the problems
identified by local authorities and other stakeholders with the operation of the registration
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system, particularly the possibility of improving enforcement and information. The provisions in
the Bill will allow the registration system to operate more effectively.
Consultation
193. The proposal to empower local authorities to require persons associated with a property
to provide information to help it to carry out its landlord registration functions gained strong
support. Some respondents expressed concerns about requiring tenants to provide information,
since the landlord might end the tenancy. However, as with section 186 of the 2006 Act, the
intention is to protect tenants, in this case from landlords who are not fit and proper to let
property. Local authorities are conscious of the need to protect the interests of current and
future tenants, which is the fundamental purpose of the registration system, and will use the
powers with this in mind.
194. A clear majority (73 per cent of those who responded on this question) was in favour of
increasing the maximum fine for landlord registration offences to £20,000. Most group
respondents agreed that it was appropriate to bring the maximum fine in line with that for
operating an HMO without a licence. Some respondents commented that the current level of
fines may discourage local authorities from taking legal action.
195. A number of other respondents felt that, rather than increase the level of fine, local
authorities should use their existing powers to take enforcement action. The Scottish
Government encourages local authorities to use their powers, but believes that a higher fine will
reflect the seriousness of the offences and act as a deterrent. It also disagrees with the
respondents (including some groups and the majority of individuals) who felt that a maximum of
£20,000 is excessive. This is a maximum which is in line with HMO licensing, will allow the
courts to impose a more severe penalty in the worst cases, and means that average fine levels are
less likely to be regarded as an acceptable business cost.
196. The proposal to include in the landlord register information on applications that have not
yet been processed and on landlords who have been refused registration or de-registered gained
strong support. There was a feeling among a number of respondents that the additional
information would be valuable to tenants. There were some concerns about how the information
will be available online; such issues will be addressed when the database system is amended.
197. A clear majority (62 per cent of those responding) supported giving a local authority the
power to charge a registered landlord a fee for subsequently nominating an unregistered agent.
Some organisations were concerned that such a charge could discourage landlords from using
agents; however, this charge would relate only to unregistered agents, whereas professional
agents are likely to be already registered.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
198. The provisions on the private landlord registration system are not discriminatory on the
basis of gender, race, age, disability, sexual orientation, marital status or religion. The
amendments do not raise any human rights issues. They have no specific implications for island


178

40

This document relates to the Housing (Scotland) Bill (SP Bill 36) as introduced in the Scottish
Parliament on 13 January 2010
communities or sustainable development. Local authorities have welcomed the changes to the
system which they administer.
PART 13 – AMENDMENT OF HOUSING (SCOTLAND) ACT 2006
Policy objectives
199. The Housing (Scotland) Act 2006 gives local authorities new and updated powers to
tackle disrepair, primarily in the private sector. The powers came into force on 1 April 2009,
with a transitional year to enable local authorities to move to the new powers (where these are
replacing those available under the Housing (Scotland) Act 1987) by the end of March 2010.
200. The Scottish Government consulted on draft guidance to support the implementation of
the new powers in summer 2008. As well as providing comments on the guidance itself, this
consultation raised a number of points on the underlying policy. Local authorities have indicated
that they feel that the current legislation in some ways restricts the effectiveness of local
authority powers. The amendments to be introduced by the Bill will ensure that local authorities
have appropriate powers to encourage owners to look after their own properties.
Maintenance Powers
201. The Housing (Scotland) Act 2006 gives local authorities new powers to take action to
deal with the condition of properties before they fall into serious disrepair. The authority can
serve a maintenance order requiring the owner (or owners) to prepare and submit a maintenance
plan to secure the maintenance of the property to a reasonable standard over a set period. They
can do so only where there is evidence that a property has not been, or is unlikely to be,
maintained to a reasonable standard. The purpose behind this power is to encourage owners to
take responsibility for looking after their own properties.
202. Where the owner does not submit a maintenance plan by the date specified in the
maintenance order, or submits one which is unsatisfactory, the local authority can devise a plan
itself. The local authority can also vary a maintenance plan once it is in force, either of its own
accord or on application of an owner, if it is satisfied that a change in circumstances merits such
a variation, or before it enforces a maintenance plan.
203. Local authorities have powers to recover from the owner the costs associated with
implementing a maintenance plan where the owner fails to carry out the work. The Bill extends
these provisions to allow local authorities to recover costs arising from drawing up a
maintenance plan where the owner fails to submit a satisfactory one as required by the
maintenance order. This will encourage owners to fulfil their obligations under the maintenance
order by submitting maintenance plans, rather than relying on the local authority to do so. It also
allows local authorities to recover costs arising from varying a maintenance plan. And
authorities will be able to issue a repayment charge to recover these costs.
204. Local authorities are responsible for registering maintenance orders, maintenance plans
which are approved, devised or varied, and a notice of a revocation of a maintenance plan, in the
appropriate land register. This ensures that potential and future owners are aware of the
continuing obligation to comply with the order or plan while it remains in force.
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205. These registration costs only arise where the local authority has had to take action to
ensure owners are looking after their properties. It is reasonable that they should be met by that
owner and not from the public purse. The Bill therefore introduces a power to allow local
authorities to recover from owners the expenses it incurs in relation to the registration of these
documents and to issue a repayment charge in respect of this.
206. Owners who share with others a responsibility for maintaining common parts may
establish a maintenance account, whether or not in connection with the local authority’s use of
its enforcement powers. The 2006 Act gives local authorities new powers to pay in missing
shares to a maintenance account on behalf of owners where –


the owner is unable to comply with the requirement to pay;



it is unreasonable to expect the owner to pay; or



the owner cannot be identified or found, despite reasonable inquiry.

207. The Bill extends this power to give local authorities the ability to pay missing shares in
respect of an owner who is unwilling to contribute their share of the costs. This will allow the
local authority to take action to enable maintenance work to go ahead where it is being
obstructed on account of an individual’s refusal to pay for costs for which they are responsible.
The local authority will be able to recover expenses from the ―unwilling‖ owner in relation to
this action, and so is consistent with the 2006 Act’s aim of ensuring owners are responsible for
looking after their own properties.
Enforcement powers
208. The 2006 Act gives local authorities new powers to deal with problems of poor quality
housing on an area basis. The authority can designate a Housing Renewal Area (HRA) where a
significant number of houses in the locality are substandard, or any housing is adversely
affecting the amenity of the area.
209. In order to declare an HRA, the local authority must consult publicly on a draft HRA
designation order, before deciding (and notifying interested parties) whether or not to proceed
with that. The 2006 Act requires that the authority submit a draft designation order to Scottish
Ministers for approval if it wishes to proceed.
210. Since the 2006 Act was passed, the way in which local and central government work
together has been significantly altered by the Concordat agreed between local government and
the Scottish Ministers. In addition, local authorities have a new duty under the 2006 Act to set
out a strategy for identifying areas for designation as HRAs within their Local Housing Strategy.
Local authorities are therefore encouraged to take responsibility for planning strategically as to
how to deal with the problems in their area, and are best placed to do so.
211. The Bill therefore removes the need for ministerial approval for HRAs. This is consistent
with the provisions on social housing, which will devolve the decision-making process on
pressured area designations to councils, in keeping with the Concordat’s broad aim of promoting
accountability of local partners in achieving policy outcomes.
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212. As well as providing new and updated powers to take enforcement action to improve the
quality of housing, the 2006 Act gave local authorities more flexible powers in terms of
providing assistance to home owners. The Scheme of Assistance provisions can include a range
of assistance, from information, advice and guidance through to practical and financial
assistance. The implementation of these powers has identified demolition as another situation
where owners may seek assistance, and so the bill extends these powers to allow local authorities
to provide assistance in relation to demolition as they see fit.
Alternative approaches
213. These proposals are alternatives to the approach which was taken in the 2006 Act, in
response to feedback from stakeholders regarding the potential limitations of that approach. The
effect of the changes could not be achieved through guidance as they require amendments to the
legislative powers available to local authorities.
Consultation
Maintenance powers
214. There was broad agreement that local authorities should be able to recover costs from
owners where they had to devise a maintenance plan on behalf of an owner, and strong support
for giving authorities powers to recover expenses incurred in registering maintenance
documents.
215. A majority of group respondents also supported extending local authorities’ powers to
pay a missing share into a maintenance account to include situations where an owner is unwilling
to pay. It was noted by some respondents that this should still remain within the context that
owners should take primary responsibility for maintaining their properties.
Repayment Charges
216. There was strong support from group respondents to allow local authorities to recover
from owners expenses incurred in registering a repayment charge or the discharge of a
repayment charge, although support was less clear amongst individual respondents.
Enforcement powers
217. Most respondents supported the removal of the need for ministerial approval for HRA
designation orders, in line with the principles of the Concordat.
218. There was broad support, particularly amongst group respondents, to extend situations in
which local authorities can provide assistance to include demolition.
Licensing of houses in multiple occupation
Policy objectives
219. Houses in multiple occupation (HMOs) are currently required to be licensed by the Civic
Government (Scotland) Act 1982 (Licensing of Houses in Multiple Occupation) Order 2000, as
amended. This legislation will be replaced by Part 5 of the Housing (Scotland) Act 2006, when
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it is brought into force. Licensing of HMOs was introduced to protect their occupants. It sets
reasonable standards for physical conditions, safety and tenancy management.
220. An HMO is a house that is occupied by three or more people, who are members of more
than two families. Under the 2006 Act, the house has to be the only or main residence of
occupants for them to count towards the occupation level. A house that would otherwise be a
licensable HMO is not one if a sufficient number of residents have a main residence elsewhere,
possibly including people based outside Scotland who are working here for an extended period.
221. Some local authorities have expressed concern that some landlords are avoiding HMO
licensing because – or because they are claiming that – occupants are living in the premises for
only a short time and that they have a principal residence elsewhere. There are particular
concerns that this could be the case where migrant workers are living in sub-standard and
overcrowded conditions, and that landlords may frequently move them about among different
premises, each being described as a ―short-term let‖.
222. In fact, the length of a let is irrelevant to whether a property is a licensable HMO. For
example, a homeless hostel could be licensable if the residents stay for a single night, given that
they have no other residence.
223. The Scottish Government consulted on changing the definition of an HMO, by removing
the main residence requirement (with an exemption for holiday lets, which provide
accommodation for tourists, not living accommodation). However, it became clear that this
would widen the scope of licensing too far. For example, since there is no requirement for rent
to be charged in an HMO, if a householder had three unrelated friends to stay for a short time,
the house would have become a licensable HMO.
224. The Bill therefore amends the 2006 Act to provide for an order-making power, allowing
Ministers to designate as licensable HMOs specified additional categories of multi-occupancy
accommodation. This means that Ministers will be able to extend the benefits of HMO licensing
– which can set conditions for physical conditions, safety and tenancy management – to types of
multi-occupancy property that fall outside the current definition of a licensable HMO, but which
demonstrate problems in relation to these features. It will be possible to focus on situations that
present a particular problem that can be addressed by licensing, including those that may arise in
the future, without bringing types of accommodation that are not considered to require regulation
within the scope of licensing. This power may only be used after consultation with stakeholders.
225. A planning authority may decide that some HMOs in its area require planning
permission. Some local authorities have stated that they are experiencing the problem that some
HMOs which meet licensing requirements and have licences do not have planning permission
and are operating in breach of planning law. They have either been refused planning permission,
or would have been refused planning permission had an application been made, because of their
effect on the local amenity. It is clearly anomalous that a local authority has to grant a licence to
premises that are operating in breach of planning control, because the licensing legislation does
not allow planning considerations to be taken into account. HMOs operating without planning
permission can adversely affect neighbours and their owners have an unfair advantage as
compared to landlords who comply with planning requirements.
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226. The Bill therefore amends the 2006 Act to empower a local authority to refuse to consider
an application for an HMO licence if it considers that any requisite planning permission has not
been obtained. This means that a local authority will be able to decide whether to adopt this
approach, depending on whether it has a problem with HMOs operating without planning
permission. We expect that, if a local authority decided to exercise this power, the licensing
section of the local authority would liaise with planning colleagues before dealing with a licence
application (which is already good practice followed by some local authorities). If there were no
planning concerns, the application would be dealt with. If there were planning concerns, the
applicant would have to go through the planning process. Having obtained either planning
permission or a certificate stating that planning permission is not needed, the applicant would reapply for an HMO licence and the application would then be dealt with in the normal way.
227. This process would filter out the significant proportion of cases where an HMO is not a
matter of planning concern, without the additional cost and burden for landlords and planning
authorities of a formal certification process to confirm that this is the case. This approach would
allow a local authority to deal with cases where HMOs are operating in active breach of a
planning decision and with the anomaly that a person can obtain an HMO licence without having
gone through any form of planning process.
Alternative approaches
228. We considered including in HMO licensing all short-term lets, apart from holiday lets.
This would, for example, bring houses occupied by people who were visiting an area for a short
time to work or carry out research, whether or not they had a main residence elsewhere, within
the scope of licensing. However, in order to avoid an anomalous situation regarding properties
on long-term lets occupied by people who have a main residence elsewhere, this option would
have meant scrapping the main residence qualification altogether, not just for short-term lets.
The result would have been that, for example, a house occupied by people on a long-term
contract to work in the area, who returned to their main homes at weekends and during holidays,
would become a licensable HMO.
229. Another option would have been to add the words ―in the UK‖ to the term ―only or main
residence‖. This would have meant that an HMO, whether on a short-term or long-term let,
would count as the only or main residence of any occupant whose only or main residence was
outside the UK (apart from people on holiday). It would thus have brought HMOs occupied by
foreign migrant workers within the scope of licensing, but also those occupied by people from
outside the UK who were visiting for short periods for purposes such as short-term study.
However, people with a main residence within the UK would have continued not to count for
HMO licensing purposes.
230. As explained above, it became clear that either of these changes would have
unnecessarily brought a wide range of types of accommodation within the scope of HMO
licensing. Other examples of situations that would have been affected include accommodation
provided for people attending sporting or artistic events as participants or officials (such as an
hotel accommodating an orchestra or a flat rented to a theatre group).
231. We considered making the obtaining of planning permission (where it is required), or
formal confirmation that planning permission is not required, a requirement for the granting of
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an HMO licence, with the onus on all applicants to produce evidence in the form of planning
permission or a certificate of lawful use. However, this would have placed an undue stress on
local authority planning departments (including local authorities that do not have a problem with
HMOs and planning), which would have had to process thousands of applications every year,
and would have caused unnecessary delay and expense to the many HMO owners (evidently the
majority) who do not require planning permission. The delays in opening HMOs could have
reduced the supply available to people seeking this sort of accommodation, many of whom will
have low incomes, with possible consequences for the level of homelessness.
Consultation
232. There was a majority in favour of expanding the definition of a licensable HMO in some
way, particularly for removing the main residence qualification. However, a number of
respondents expressed concerns about particular types of property being brought into HMO
licensing, such as accommodation for participants in cultural and sporting events, and one local
authority considered that legislation should address specific problems. As explained above, the
Scottish Government recognises the force of these arguments and therefore considers that the
best way to expand the scope of HMO licensing would be by the use of an order-making power
that can specify the types of property that are presenting problems. This would also reduce the
amount of resources required by local authorities to process additional licence applications, a
concern expressed by some respondents.
233. Although the majority of respondents felt that there was a problem with licensed HMOs
operating without planning permission, a small majority of local authorities (12 out of the 23
responding) considered that there was not. A clear majority, including 21 local authorities,
considered that having planning permission, where it is required, should be a requirement for the
grant of an HMO licence. Some respondents expressed concerns that such a requirement could
restrict the supply of accommodation. The majority of respondents considered that any such
requirement should relate to renewals as well as new applications.
234. A clear majority favoured a mandatory requirement. However, for the reasons explained
above, and in view of the fact that the problem is not universal, the Bill gives local authorities a
discretionary power to refuse to consider an application for an HMO licence if it considers that
any requisite planning permission has not been obtained. This will prevent landlords and local
authorities from being burdened unnecessarily and will allow local authorities to decide whether,
and how to, use the power.
Effects on equal opportunities, human rights, island communities, local government,
sustainable development etc.
235. The local authority powers to deal with house condition and provisions on HMO
licensing are not discriminatory on the basis of gender, race, age, disability, sexual orientation,
marital status or religion. The provisions do not raise any human rights issues or issues relating
to island communities or sustainable development. All of the provisions relate to local authority
powers and have been welcomed by local authorities.
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PART 14 – MISCELLANEOUS AMENDMENTS
PROTECTION OF UNAUTHORISED TENANTS
Policy objectives
236. The Scottish Government has been consulting on whether to strengthen protection for
unauthorised tenants whose landlord is being repossessed4. Such tenants are vulnerable to being
made homeless with little notice, through no fault of their own, where their landlord fails to
notify the lender of the tenancy and then gets into financial difficulties. In the light of responses
to this consultation exercise the Scottish Government will decide whether protection should be
strengthened and, if so, how best to do that and whether to seek an amendment to the Home
Owner and Debtor Protection Bill or this Bill. The Bill therefore indicates that more detailed
proposals on protecting tenants affected by repossession action against their landlord may come
forward at stage 2 if required.
LOCAL CONNECTION
Policy objectives
237. Residence or employment in the armed forces does not by itself form a local connection
under Scottish Homelessness legislation. Change requires primary legislation to amend the
definition of local connection (contained in section 27 of the Housing (Scotland) Act 1987) to
remove the exemption for residence or employment connected to the armed forces. This will
enable people leaving the armed forces to develop a local connection in the areas they have lived
or worked in.
Alternative approaches
238. This approach will bring Scottish legislation in line with England and Wales and will fit
with the Scottish Government’s commitments to the welfare of the forces and veterans’
community. An alternative course of action is not considered appropriate in the circumstances.
Consultation
239. COSLA consulted local authorities about the proposal in the Spring of 2009. This
indicated broad support for the legislative changes to allow employment or residence in the
armed forces to establish a connection.
240. Local authorities felt that the change would not present a problem and advised that
current practice is to treat the very small number of cases sympathetically. This view was shared
by local authorities with large bases in their areas and those without.
241. COSLA supports the proposed changes, which are also supported by ex-service
organisations (Poppy Scotland, and Scottish Veterans Residences) and the MoD. Scottish
Government officials have discussed the implications of legislative change at length with MoD.
4

Repossession of Residential Property: Protection of Tenants: Consultation: Home Owner and Debtor Protection
(Scotland) Bill : http://www.scotland.gov.uk/Publications/2009/10/08121110/0
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The MoD has held discussions with Scottish veterans’ organisations and the issue has been
explored at the Veterans Programme (Scotland) Steering Group. Veterans organisations have
consistently expressed the view that local connection should be established though service. This
view has been expressed to Parliament via the cross party group on supporting Veterans.
Effects on Equal Opportunities, Human Rights, Island Communities, Local Government,
and sustainable development
242. This amendment will not have any adverse equality impacts. It may well have benefits if
cases involve ex-service personnel with mobility issues or disabilities, and it will have a positive
impact in terms of ensuring that veterans are treated equally with other homeless applicants in
terms of the local connection rules.
243. The amendment does not raise any human rights issues. It has no implications for island
communities or sustainable development.
244. As noted above, COSLA consulted local authorities about this change in spring 2009.
Local authorities said they dealt sympathetically with these cases. They generally welcomed the
proposed amendment and did not foresee any significant impact on application numbers or on
the homelessness service if the change is made. Homelessness statistics show that very few
households becoming homeless from armed services accommodation are currently assessed as
not having a local connection. Only five cases from those previously in armed services
accommodation were assessed in 2007-08 and three in 2008-09.
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HOUSING (SCOTLAND) BILL
——————————

DELEGATED POWERS MEMORANDUM

PURPOSE
1.
This memorandum has been prepared by the Scottish Government in accordance with
Rule 9.4A of the Parliament’s Standing Orders, in relation to the Housing (Scotland) Bill. It
describes the purpose of each of the subordinate legislation provisions in the Bill and outlines the
reasons for seeking the proposed powers. This memorandum should be read in conjunction with
the Explanatory Notes and Policy Memorandum for the Bill.
2.
The contents of this Memorandum are entirely the responsibility of the Scottish
Government and have not been endorsed by the Scottish Parliament.
BACKGROUND
3.
The purpose of the Housing (Scotland) Bill is to safeguard social housing for future
generations by reforming the Right to Buy and modernising social housing regulation to provide
improved value for tenants and taxpayers. It also includes provisions to ensure that veterans are
treated equally with other homeless applicants by amending the definition of “local connection”;
to strengthen local authority powers to deal with disrepair in privately-owned housing; and to
improve the operation of the systems for private landlord registration and licensing of houses in
multiple occupation.
OUTLINE OF BILL PROVISIONS
4.

The Bill is structured in the following parts:
•

Part 1 establishes the Scottish Housing Regulator (referred to in this document as the
SHR or the regulator) as an independent regulator with the objective of safeguarding
and promoting the interests of tenants, prospective tenants, homeless people and
others using housing services provided by social landlords.

•

Part 2 requires the regulator to keep a register of social landlords (the registered
bodies are referred to in this document as RSLs; other “social landlords” are local
authorities but these are not included in the register) and sets out the criteria for
registration and the circumstances in which a body may be removed from the
register.
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•

Part 3 provides for Ministers to specify the outcomes social landlords must aim to
achieve in a Social Housing Charter, and for the regulator to set performance
improvement targets and assess and report on their performance. Part 3 also requires
the regulator to set out standards of governance and financial viability for registered
social landlords (RSLs).

•

Part 4 provides the regulator with powers to carry out inquiries and obtain
information from social landlords.

•

Part 5 gives the regulator a range of powers to intervene where it has concerns about
a social landlord’s performance, governance arrangements or financial viability. It
also requires the regulator to issue a code of practice explaining how it will use its
intervention powers.

•

Part 6 provides for the regulator to set accounting requirements for RSLs.

•

Part 7 provides the regulator with powers to deal with an insolvent RSL.

•

Part 8 deals with the constitution, rule changes, amalgamation and dissolution of
RSLs.

•

Part 9 sets out requirements for the disposal of land by RSLs.

•

Part 10 makes special provision, including approval by tenants, for the change of
landlord from a local authority landlord.

•

Part 11 reforms the Right to Buy.

•

Part 12 amends the system of registration of private landlords contained in Part 8 of
the Antisocial Behaviour etc. (Scotland) Act 2004. This is in relation to fees for
certain agents; public access to information on applications not yet determined and
persons found not to be fit and proper to act as landlords; an increase in the
maximum fine for offences; and a power for a local authority to obtain information
to enable or assist it to carry out its landlord registration functions.

•

Part 13 makes changes to the powers available to local authorities under the Housing
(Scotland) Act 2006 in relation to housing conditions. This relates to maintenance
powers, the scheme of assistance, repayment charges, and enforcement powers. Part
13 also makes changes to the system of HMO licensing to give Ministers a power to
bring by order additional types of multi-occupancy property within the scope of
HMO licensing and to give local authorities a power to refuse to consider an
application for an HMO licence if it considers that there would be a breach of
planning control.

•

Part 14 includes miscellaneous amendments on protection of unauthorised tenants
and local authorities duties on homelessness (armed forces).

•

Part 15 sets out supplementary and final provisions.

APPROACH TO USE OF DELEGATED POWERS
5.
The Scottish Government has had regard, when deciding where and how provision should
be set out in subordinate legislation rather than on the face of the Bill, to:
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•

the need to strike the right balance between the importance of the issue and providing
flexibility to respond to changing circumstances;

•

the need to make proper use of valuable Parliamentary time; and

•

the need to anticipate the unexpected, which might otherwise frustrate the purpose of
the provision in primary legislation approved by the Parliament.

DELEGATED POWERS
6.
The delegated powers provisions are listed below, with a short explanation of what each
power allows, why the power has been taken in the Bill and why the selected form of
Parliamentary procedure has been considered appropriate.
PART 2 – REGISTERED SOCIAL LANDLORDS
Section 24(1)(b) – Power to prescribe legislative registration criteria to be eligible for
inclusion in the register of social landlords.
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament
Provision
7.
Section 24(1)(b) provides that Ministers may by order set criteria for bodies to be eligible
to be included in the register of social landlords. The criteria set may relate to purposes or
objects, legal status, and governance arrangements of a body. Ministers also have powers to set
different criteria for different types of bodies. When modifying the criteria for eligibility for
registration Ministers must have regard to the likelihood of these criteria increasing the level or
quality of housing services provided by RSLs. Ministers must consult the SHR, tenants of social
landlords, or their representatives and social landlords, or their representatives, before setting
criteria.
8.
Where Ministers set criteria allowing bodies other than industrial and provident societies
or registered companies to be eligible for inclusion in the register, section 24(4) and (5) provide
that they can make new provisions or amend or modify existing provisions in the Bill to allow
for the effective regulation of those new types of bodies.
Reason for taking the power
9.
The Scottish Government wishes to encourage improvements in the level and quality of
social housing by allowing for a wider range of non-profit distributing bodies to be registered
and regulated by the SHR. The policy is that eligibility for registration should not be dependent
on a fixed structure and status of the body as is the case in the Housing (Scotland) Act 2001,
which restricts eligibility to industrial and provident societies and limited companies. The
Scottish Government believes that setting eligibility by an order-making power provides a
greater degree of flexibility than exists in current legislation. This power could be used to
determine that bodies, other than industrial and provident societies and limited companies, would
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be eligible for registration as a registered social landlord. Or that only certain types of industrial
and provident society or company are eligible.
10.
The order making power seeks to allow for a prompt and effective change to the
legislative registration criteria in response to changing needs and circumstances in the social
housing sector. Any changes to the criteria will be subject to consultation with stakeholders and
Parliamentary approval.
Choice of procedure
11.
It is considered appropriate that the power is subject to affirmative procedure to enable
Parliament to consider fully and decide on each occasion whether the criteria that are being
proposed as legislative registration criteria are proportionate and likely to encourage
improvements in the level and quality of social housing.
PART 3 – PERFORMANCE OF SOCIAL LANDLORDS
Section 31 – Ministers must set out in the Scottish Social Housing Charter (the Charter)
standards and objectives which social landlords should aim to achieve when performing
housing activities.
Power conferred on:
Scottish Ministers
Power exercisable by:
Ministerial power under section 31
Parliamentary procedure: Affirmative resolution of the Scottish Parliament
Provision
12.
Section 31 of the Bill requires Ministers to set standards and objectives which social
landlords should aim to achieve when performing housing activities (‘outcomes’). Section 33(2)
requires Ministers to consult key stakeholders (the SHR, tenants of social landlords or their
representatives, social landlords or their representatives, secured creditors of RSLs or their
representatives and the Accounts Commission for Scotland). Section 33(3) provides that the
proposed Charter must be laid before and approved by a resolution of the Scottish Parliament in
order to have effect.
13.
The Charter is a new departure in social housing policy in Scotland. It will provide, for
the first time, a single statement of the value that all tenants should be receiving from their
landlords.
Reason for taking the power
14.
The Scottish Government considers that the duty to set, through a consultative process,
outcomes that social landlords should be delivering for their tenants will have the effect of
driving up overall standards of services over time. The rationale for setting these out in a
Charter rather on the face of the Bill is that it will allow for these standards to be changed
periodically to reflect changes in the priorities of tenants, taxpayers and the Scottish
Government.
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15.
The process of setting the Charter, led by Ministers, will be highly consultative. In
providing a broad description of what social landlords should be achieving, the Charter will
serve a number of connected purposes. It will:
•

Give tenants across the country a clear understanding of what they should expect
from their landlords.

•

Give those in housing need a clear understanding of what they can expect from
prospective landlords.

•

Give landlords clarity and certainty over what they should be achieving over the
medium term.

•

Give communities, other stakeholders and taxpayers an appreciation of the value that
social housing should be delivering in return for public investment in it.

•

Establish the modernised framework within which the new SHR will assess and
report on landlords’ performance, which in turn will (i) give landlords the
information they need to identify areas where they can improve their performance
and (ii) give tenants the information they need to hold their landlords to account and
to drive improvements in their landlords’ performance.

•

Enable the SHR to highlight strong performance among good landlords and, where
necessary, provide the basis for it to require poorer landlords to improve their
performance and to set targets for improved performance within the sector more
generally.

16.
Once approved by the Parliament, the Charter would be binding on social landlords and
provide the basis for the SHR’s assessment and reporting of landlords’ performance until the
Parliament approves a new Charter. The length of time the Charter remains in force will be a
factor that could be determined in the consultation process. At present, given the substantial
effort that would go into the process for preparing the Charter and the intention that the Charter
should provide clarity and certainty for landlords and tenants over the medium term, the Scottish
Government envisages the first Charter running for a period of four years.
Choice of procedure
17.
It is considered appropriate that the power is subject to the requirement for a resolution
by the Parliament, to enable the Parliament to consider fully and decide whether the Charter
proposed by Ministers sets appropriate outcomes that social landlords should be delivering for
their tenants.

5
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PART 11 RIGHT TO BUY: REFORMS
Section 131 (inserts section 61F(2)(d) into the Housing (Scotland) Act 1987) – Prescribed
form
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
18.
Section 131 inserts a new section 61F into the Housing (Scotland) Act 1987 to restrict the
right to buy over new supply social housing (houses let under a Scottish secure tenancy after
commencement which let before 25 June 2008). In order for the new supply social house to be
excluded from the right to buy, the landlord has to give the tenant notice of the restriction at least
7 days before the creation the tenancy. The notice is to be in the form prescribed by Ministers.

Reason for taking power
19.
The Scottish Government aims to ensure that new supply social housing should never be
available for sale under right to buy and therefore should always remain available for renting as
social housing. It intends that this should apply to properties first let under a Scottish secure
tenancy after commencement when they were not so let on, or after, 25 June 2008, which was
the date of the Parliamentary announcement intended to end right to buy on new social housing.
The tenant should, however, be made aware of the restriction before moving into the new supply
social house, and the power is taken so that a standard form of notice can be set out by Ministers
and used by landlords, for the purposes of informing tenants of the restrictions.
Choice of procedure
20.
We do not anticipate that the content of the form for the purposes of this provision should
merit a higher degree of scrutiny than negative resolution procedure.
PART 12 - REGISTRATION OF PRIVATE LANDLORDS
Section 133 - (inserts section 88(2C) into of the Antisocial Behaviour etc. (Scotland) Act
2004) – Prescribed fees for appointment of agents
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
21.
Section 133 amends section 88 of the Antisocial Behaviour etc. (Scotland) Act 2004 by
means of new subsection (2A) to make provision for a local authority to charge a registered
landlord a fee when the landlord subsequently nominates an unregistered agent. There is
currently no power for the local authority to charge a fee for such an addition to the landlord’s
register entry, although assessing whether the agent is a fit and proper person will involve
expense to the local authority. Setting a fee will be fairer for local authorities, who will be able
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to recover costs, and for those landlords and agents who pay fees, because they register at an
earlier stage. New subsection (2B) ensures that no fee is payable if the fit and proper test has
already been carried out on the agent. Section 88(2C) gives Ministers powers to prescribe by
regulations the fees, how fees are to be arrived at, and circumstances in which no fee is payable.
Reason for taking power
22.
The power that is being taken matches the existing power at section 83(3) of the 2004 Act
to set fees for applications for registration in the system. It will allow Ministers to set fees,
which may be set at the same level as those set in regulations under section 83(3), as appropriate;
to vary them if circumstances change, so that, for example, they remain at an appropriate level;
and to make further provision, if necessary, on how fees are calculated and situations in which a
fee will not be charged. It would not be suitable to make such changes by means of primary
legislation.
Choice of procedure
23.
It is considered appropriate that this power is subject to negative resolution procedure
because it would be used to provide details of fees in order to supplement and update the
provisions of the Bill. The same procedure applies to the similar power at section 83(3) of the
2004 Act.
PART 13 – AMENDMENT OF HOUSING (SCOTLAND) ACT 2006
Section 141 - (inserts paragraph (b) into section 125(1) of the Housing (Scotland) Act 2006)
– Amendment of HMO licensing regime
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament
Provision
24.
Section 125 of the Housing (Scotland) Act 2006 defines a house in multiple occupation
(HMO). Section 141 inserts into section 125(1) a new paragraph (b), which confers on Ministers
a power to designate by order additional categories of multi-occupancy accommodation,
specified by type or manner of occupation, as licensable HMOs. Any such category must meet
the usual requirement of a licensable HMO that there are three or more occupants being
members of more than two families. However, it does not necessarily have to be a house or
premises in terms of the 2006 Act, nor does it have to be the only or main residence of the
occupants.
25.
Section 141 also inserts into the 2006 Act, subsection 125(1A), which requires Ministers,
before using this power, to consult local authorities and also such tenants (or their
representatives) and landlords (or their representatives) as they think fit.

7


193

This document relates to the Housing (Scotland) Bill (SP Bill 36) as introduced in the Scottish
Parliament on 13 January 2010
Reason for taking power
26.
Concerns have been raised by some local authorities and other stakeholders that some
categories of multi-occupancy accommodation are not covered by HMO licensing, either by
definition or because of difficulties in establishing their status. This power would enable
Ministers to bring additional categories of multi-occupancy accommodation, where physical,
safety or management standards were giving rise to concern, within the protection of HMO
licensing, which sets conditions in relation to these standards. This could be done in a focussed
way, to avoid bringing within the scope of licensing types of accommodation that were operating
satisfactorily and were not considered to require regulation. A focussed approach will also
minimise the need for exemptions, which could provide loopholes for unscrupulous landlords.
27.
Examples of the kind of situations that could be addressed include some sub-standard
properties occupied by migrant workers. Local authorities have identified the problem of
migrant workers being moved from house to house before action can be taken to establish
whether each house is a licensable HMO. An order could designate houses used for this purpose
as licensable HMOs, without the need to prove the usual only or main residence requirement,
which can be particularly difficult when occupants may have other residences outside the UK.
28.
A number of local authorities have also called for HMO licensing to be extended to
situations of multi-occupancy beyond those contained in buildings, such as mobile homes and
caravans, in order to regulate them, and the Gangmasters Licensing Authority has indicated that
many migrant workers are accommodated in Portacabins and similar structures. The ordermaking power could be used to extend HMO licensing to multi-occupancy accommodation that
is not in buildings, but is presenting problems relating to physical standards, safety, or
management.
29.
Some of the problems identified have resulted from the increase in migrant workers in
recent years. The order-making power will allow Ministers the flexibility to address other issues
that arise in the future in relation to multi-occupancy properties that fall outside the HMO
licensing system, because of difficulties with either definitions or effective enforcement, or
because of attempts by landlords at the lower end of the market to evade licensing. Primary
legislation would not give this flexibility.
Choice of procedure
30.
The use of the order-making power is subject to a statutory duty to consult, which will
ensure that the views of stakeholders are taken into account in its application. Furthermore,
since the use of this power could have a significant impact on the sectors affected, it is
considered appropriate that it is subject to affirmative procedure.
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PART 14 – MISCELLANEOUS
Section 142 – Protection of unauthorised tenants
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
31.
The Scottish Government has been consulting on whether to strengthen protection for
unauthorised tenants, that is tenants unauthorised in the sense that they are living in a property
where the landlord does not have the consent of a security holder to a tenancy. Protection is
being considered for the situation where the landlord is in default under the standard security
causing the lender to exercise remedies for default, such as repossession. Such tenants are
vulnerable to being made homeless with little notice, through no fault of their own, where their
landlord gets into financial difficulties. In the light of responses to this consultation exercise, the
Scottish Government will decide whether protection should be strengthened and, if so, how best
to do that, and whether to seek an amendment to the Home Owner and Debtor Protection Bill or
an amendment to this Bill. The purpose of including the provision in this Bill is to allow the
Committee to seek and hear full evidence on the general principles of the issue at stage 1 and to
report to the Parliament accordingly. The Government can then use the Committee’s report and
the responses to its own consultation exercise to help frame an appropriate amendment for
consideration at Stage 2 if the Government decides to proceed to deal with the issue in this Bill.
32.
Section 142 of the Bill therefore contains a very broad power to facilitate the matter being
investigated by the lead Committee at Stage 1 in advance of amendments containing much more
detailed provision for the protection of unauthorised tenants.
Reason for taking power
33.
The provision is intended simply to allow this matter to be investigated by the lead
Committee at Stage 1. The Government intends that the provision will either be removed or
replaced by much more detailed provision for the protection of unauthorised tenants.
Choice of Procedure
34.
The power is subject to negative procedure. That can likewise be amended if appropriate.
However the more specific, focussed provisions might not need any order making provisions.
Section 148 – Ancillary provision
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative or negative resolution of the Scottish Parliament
Provision
35.
Section 148(1) confers on Ministers a power to make by order such supplementary,
incidental, consequential, transitional, transitory or saving provision as they consider appropriate
9
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for the purposes of, in connection with, or for the purposes of giving full effect to any provision
of the Bill. Such an order may modify any enactment.
Reason for taking power
36.
Ministers may need to make provision by order to support the full implementation of the
Bill. This will ensure that the policy intentions of the Bill are achieved. For example, when
implementing the Bill, unforeseen issues may arise which require supplemental provision. The
supplementary power would allow changes to be made without the need for further primary
legislation. Also, whilst a number of consequential modifications have been identified in
Schedule 2, it may be that not all of the consequences have been identified. We consider the
order making power to be necessary to allow for flexibility to address these issues.
37.
Provision may also be needed to ensure a smooth transition from the current law to that in
the enacted Bill. Unforeseen issues may arise at the time of implementation which require
transitional or transitory provision or the saving of repealed or amended provisions.
38.
Without the power, it may be necessary to return to Parliament, through subsequent
primary legislation, to deal with a matter which is clearly within the scope and policy intentions
of the original Bill. That would not be an effective use of resources by Parliament or the Scottish
Government.
Choice of procedure
39.
We consider that most possible uses of the ancillary powers are unlikely to justify
affirmative procedure. Where orders are more limited in scope and effect, such as those
containing incidental, consequential, transitional, transitory or savings provisions, the negative
resolution procedure is considered appropriate. However, supplementary provision could have a
wider scope and effect and have a more significant impact. It is therefore considered appropriate
that use of the supplementary power to add to, replace, or omit any part of the text of any Act
should attract a higher level of parliamentary scrutiny. This gives a clear dividing line for
determining what procedure should be used. By tying it only to the potentially wider
supplementary power, it avoids minor textual amendments being subject to affirmative
procedure.
Section 151 – Commencement
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: None
Provision
40.
Section 151 of the Bill provides that the provisions of the Bill (except sections 146, 148
and 150-152, which come into force on Royal Assent) will come into force on the day
determined by order, made by Ministers.
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Reason for taking this power
41.
It is considered appropriate for the Bill to be commenced at such times as Ministers
consider appropriate or expedient. It is standard practice for such commencement provisions to
be dealt with by subordinate legislation.
Choice of procedure
42.
In line with general practice, commencement orders will not be subject to any
Parliamentary procedure.
SCHEDULE 2
Paragraph 2 of Schedule 1 - power to transfer assets and liabilities to the Regulator
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
43.
Paragraph 2 of Schedule 1 provides that assets of Ministers held or used by them in
connection with the purposes of the existing Agency, may be transferred by order to the SHR.
The corresponding liabilities may also be transferred.
Reason for taking the power
44.
An order may be necessary to give the SHR full control over and responsibility for
property and liabilities which are currently held by the Executive Agency. Once the SHR
becomes a separate entity within the Scottish Administration, it would be inappropriate for
Ministers to retain control over its assets or retain responsibility for its liabilities. Relevant
property and liabilities may only be identified during the detailed work on the implementation of
the Bill.
Choice of procedure
45.
An order made under this paragraph will be subject to negative resolution procedure.
This is considered appropriate for such an administrative matter within the framework
established by the Bill.
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Local Government and Communities Committee
5th Report, 2010 (Session 3)
Stage 1 Report on the Housing (Scotland) Bill
The Committee reports to the Parliament as follows—
INTRODUCTION
1.
The Housing (Scotland) Bill (SP Bill 36) (―the Bill‖) was introduced to the
Scottish Parliament on 13 January 2010 by Nicola Sturgeon MSP, Cabinet
Secretary for Health and Wllbeing. The Bill was accompanied by Explanatory
Notes (SP Bill 36-EN), a Financial Memorandum and a Policy Memorandum (SP
Bill 36-EN) as required by the Scottish Parliament‘s Standing Orders. On 19
January 2010 the Parliamentary Bureau agreed that the Local Government and
Communities Committee (―the Committee‖) should be designated the lead
committee in consideration of the Bill. Under Rule 9.6 of the Standing Orders, it is
for the lead committee to report to the Parliament on the general principles of the
Bill.
2.
The Bill was also accompanied by a Delegated Powers Memorandum. The
Subordinate Legislation Committee considered the provisions of the Bill that confer
powers to make subordinate legislation in accordance with Rule 9.6.2 of Standing
Orders. In addition, the Finance Committee took evidence on the Financial
Memorandum accompanying the Bill. The reports of these two committees are
attached at Annexes C and D Respectively.
3.
The Policy Memorandum indicates that the principal policy objectives of this
Bill are ―to improve the value that social housing delivers for tenants and
taxpayers, to safeguard the supply of housing for the benefit of future generations
of tenants and to improve the conditions in private sector housing.‖ 1 These policy
objectives will be delivered by modernising the regime for regulating social
landlords, reforming the right to buy social housing and amending the law on
registering private landlords, licensing houses in multiple occupation and dealing
with disrepair in private housing. The Bill includes provisions that will replace and
modernise the regulatory framework established by Part 3 of the Housing
(Scotland) Act 1988 and the Housing (Scotland) Act 2001. It also proposes to
amend provisions in the Antisocial Behaviour etc. (Scotland) Act 2004 and the
Housing (Scotland) Act 2006.

1

Scottish Government. Housing (Scotland) Bill, Policy Memorandum, paragraph 2.

SP Paper 456

1

Session 3 (2010)


209

Local Government and Communities Committee, 5th Report, 2010 (Session 3)
4.
In evidence to the Committee, the Minister for Housing and Communities
emphasised the challenges that the Scottish Government faced in providing
enough affordable housing in Scotland, particularly in the context of the number of
households living in temporary accommodation—
―The scale of the challenge is illustrated by the fact that in Scotland there are
10,000 households living in temporary accommodation. Although that
number is now stabilising, we should remember that in 2002 there were only
4,000. Between April and September last year, councils assessed 21,644
households as being homeless. We will not be able to tackle these figures or
meet the 2012 homelessness target simply by increasing new-build supply,
important though that is. We must also make better use of the existing
supply.‖2
5.
The Minister stressed that the proposed reforms to the right to buy would
reduce sales of social housing thereby allowing between 10,000 and 18,000
houses to be retained in the social rented sector over a ten-year period. The
Minister argued that the modernisation of the regulation regime proposed by the
Bill would ―ensure that we get the best value from our social housing‖, primarily by
driving up ―performance by encouraging and challenging all landlords to match
what the best landlords are already achieving for their tenants and other service
users in the social housing sector.‖3
6.
The inclusion of proposals in the Bill to improve conditions in the private
rented sector was explained by the Minister. He emphasised the Bill‘s provisions
allowed the Scottish Government to ―act quickly in a number of discrete areas‖
relating to the private rented sector ahead of a separate bill on private sector
housing that the Minister indicated would be introduced later in 2010.4
THE SCOTTISH GOVERNMENT CONSULTATION PROCESS AND THE
CONTENTS OF THE BILL
The Scottish Government Consultations
7.
In the Policy Memorandum, the Scottish Government states that the
―provisions in the Bill reflect extensive consultation and discussion with
stakeholders.‖5 The provisions contained in the Bill on regulation and the Right to
Buy are based on proposals included in Firm Foundations: the Future of Housing
in Scotland: a discussion document, which was published on 31 October 2007.6
The Scottish Government then drew on the responses to this and prepared a draft
Housing (Scotland) Bill, which was the subject of a consultation from 27 April to 14
August 2009. This consultation sought views on proposals to the reform the right
to buy, social housing and modernising the regulation of social housing. The
2

Scottish Parliament. Local Government and Communities Committee. Official Report, 28 April
2010. Col 3091.
3
Scottish Parliament Local Government and Communities Committee. Official Report, 28 April
2010, Col 3092.
4
Scottish Parliament Local Government and Communities Committee. Official Report, 28 April
2010, Col 3092.
5
Scottish Government. Housing (Scotland) Bill, Policy Memorandum, paragraph 14.
6
Scottish Government. Firm Foundations: the Future of Housing in Scotland: a discussion
document. Available at: http://www.scotland.gov.uk/Publications/2007/10/30153156/0 [Accessed 2
June 2010]
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Scottish Government received 319 responses to this consultation, which it
published on its website.7 It also published an analysis of those responses on 10
November 2009.8
8.
The Scottish Government also consulted on the inclusion of private housing
issues in the Bill, including issues relating to landlord registration, licensing of
Houses in Multiple Occupation (HMOs) and powers in the Housing (Scotland) Act
2006 for local authorities to deal with disrepair in privately-owned houses.9 A
consultation was conducted on the draft Bill contained in the consultation
document.10 The analysis of responses to this consultation was published on 3
December 2009.11 The Committee is aware from evidence provided by the
Minister for Housing and Communities that further legislation on private housing
issues will be included in a Bill which the Government plans to introduce to
Parliament later in 2010.
9.
A consultation on the protection of ―unauthorised tenants‖ in relation to
repossession was also conducted by the Scottish Government.12 The provisions in
the current Housing (Scotland) Bill were originally intended to be included in the
Home Owner and Debtor Protection (Scotland) Act 2010, and the responses to
consultation on the protection of unauthorised tenants can be accessed on the
Scottish Parliament‘s web pages.13 The Committee heard in oral evidence that the
Repossessions Group had been reconvened, had met twice and that it was
working towards producing a final report on the protection of unauthorised tenants
in May 2010.
10. Those that submitted written evidence or gave oral evidence to the
Committee did not express any explicit concerns about the Scottish Government‘s
consultation process and the opportunities that they had been given to contribute
to it. However, there was evidence to suggest that there was some confusion
among stakeholders as to the purpose and content of further legislation on private
sector housing. This is considered in the section on the content of the Bill below.
11. The Committee notes from the Minister‘s evidence that the Scottish
Government organised a series of stakeholder meetings on the Bill. However, the
Committee is concerned by the fact that the Repossessions Group will not report
on the issue of the protection of unauthorised tenancies and that this part of the
Bill may be subject to amendment at Stage 2.
12. The Committee commends the Scottish Government for carrying out an
extensive and inclusive consultation with stakeholders and representative
bodies on the Bill. It is not clear what consultation of tenants was conducted
by housing associations and local authorities in the formation of their views
on the Bill. While the Committee recognises the difficulties involved in
7

Available at: http://www.scotland.gov.uk/Publications/2009/09/23142042/0
Available at: http://www.scotland.gov.uk/Publications/2009/11/09092950/5
9
Available at: http://www.scotland.gov.uk/Publications/2009/04/27095102/0
10
Available at: http://www.scotland.gov.uk/Publications/2010/03/04140613/0
11
Available at: http://www.scotland.gov.uk/Publications/2009/11/09092950/0
12
Available at: http://www.scotland.gov.uk/Publications/2009/10/08121110/0
13
Home Owner and Debtor Protection (Scotland) Bill - Responses to Scottish Government
consultation on the protection of unauthorised tenant. Aavailable at:
http://www.scottish.parliament.uk/s3/committees/lgc/inquiries/HomeOwnerDebtorProtection/consult
responses.htm
8

3


211

Local Government and Communities Committee, 5th Report, 2010 (Session 3)
consulting tenants directly, it feels that there was an absence of direct
engagement with tenants other than through their representative bodies, for
example through the use of surveys, and that their views were very
important on a number of areas in the Bill.
13. The Committee would also have welcomed greater clarity from the
Scottish Government on the approach that it is likely to take in relation to
unauthorised tenancies. It therefore calls on the Minister to provide more
detail to the Committee on the Scottish Government’s intentions in relation
to unauthorised tenancies before the Stage 1 debate.
The contents of the Bill
14. The evidence heard by the Committee in considering this Bill has testified to
the complicated legislative landscape that exists in relation to housing in Scotland.
For example, the Private Rented Housing Forum stated:
―It is, inevitably, confusing that we could be looking at so many issues in two
different bills addressing the same sector and landlord registration. When the
Housing (Scotland) Bill was being drafted, we did not know that a private
sector housing bill would be introduced later this year, therefore landlord
registration and HMO licensing came within the current bill.‖14
15. The National Union of Students in Scotland commented that ―there has been
a great deal of housing legislation over the past 10 or 11 years, and perhaps it
would have been better to consider some of the Housing (Scotland) Bill provisions
in the next housing bill—the proposed private housing bill.‖15
16. When questioned by the Committee on the approach of having two bills, the
Minister for Housing and Communities agreed that—
―In an ideal world, it would have been better to have one bill, but we do not
live in an ideal world. The fact is that we had to wait to allow consideration of
how effectively existing HMO and landlord legislation is being implemented.
The private rented sector working group worked hard to produce its report
last December. That report now forms the backbone of the on-going
consultation on the private housing bill. I do not see big issues with the
linkages to the fairly modest proposals in the Housing (Scotland) Bill on
HMOs and landlord registration, on which there was certainly broad
consensus among stakeholders.‖16
17. The Committee believes that it would have been preferable to have
consolidated as many of the provisions contained in the current Bill with
those proposed in the private sector bill that the Minister has indicated will
be introduced “during this Parliamentary session”.17 The Committee is of the
14
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view that this would have been a far simpler approach as opposed to the one
being pursued by the Scottish Government, which will introduce further
layers of new and amending legislation. The Committee remains
unconvinced that the urgency to amend some aspects of the legislation
relating to private landlords and HMO licensing justifies introducing the
provisions in two separate bills. The Committee would have preferred to
consider changes to the existing legislation in their totality, rather than
being asked to consider some provisions in the current Bill without knowing
what will subsequently be introduced in the private sector bill.
18. The Committee heard evidence suggesting that the Bill should cover a
number of additional areas, notably from Shelter Scotland. While Shelter Scotland
supported the general aims of the Bill, it contended that a number of additional
areas should be included in the Bill with a view to strengthening it further. These
included giving access to housing support for homeless or potentially homeless
people, dealing with statutory referrals to registered social landlords using powers
contained in the Housing (Scotland) Act 2001, a pre-action requirement for
evictions and the consolidation of the tenancy regime.
19. In evidence to the Committee, Shelter Scotland explained the additional
areas that it would like to see included in the Bill—
―…we would like to offer a set of proposals that we believe would strengthen
the bill and which are consistent with the bill's purpose of securing the future
of social housing. The first of those proposals is on access to support for
homeless people. We would like the bill to contain a provision to ensure that
local authorities provide an assessment of support needs when somebody is
assessed as homeless and then secure the services that will meet that
household's needs based on that assessment. All homeless and potentially
homeless households should be given access to housing support if it is
required… Housing support is the key to preventing homelessness and to
meeting the 2012 homelessness target.‖18
20. The Scottish Council for Single Homeless indicated that it supported the
proposal that support assessment should be carried out for all those who were
affected by homelessness, but that it would like to investigate the implications of
such a requirement once the assessment has been carried out to ensure ―that
there would be no perverse outcomes from such a requirement‖ in terms of the
financing of such support.19 The Chartered Institute of Housing in Scotland
emphasised that support was essential and that there should be suppport
assessments, although it suggested that there might be problems with delivering
such a duty.
21. In evidence to the Committee, the Minister for Housing and Communities
indicated that he agreed with ―Shelter‘s point that homelessness is often the
symptom of many other, and sometimes deeper, problems.‖20 He also explained
18
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that the Scottish Government‘s joint working party with the Convention of Scottish
Local Authorities (COSLA), the Scottish Federation of Housing Associations
(SFHA) and others had been considering the issues – including the wider support
issues - that needed to be addressed to achieve the 2012 homelessness target.
22. Shelter Scotland also indicated that it would like ―changes to the way in which
homelessness referrals are made between local authorities and housing
associations.‖21 This would extend the power in section 5 of the Housing
(Scotland) Act 2001, which gives local authorities the power to make referrals
extended to all homelessness referrals that are made between local authorities
and RSLs. Shelter argued that this ―would offer significant advantages over some
of the more informal arrangements that are used at present.‖22
23. The Scottish Council for Single Homeless indicated that it would want to
consider whether such a proposal would produce better outcomes as the section 5
referral worked better in some local authority areas than others. The Chartered
Institute of Housing in Scotland explained that some of its members questioned
the need for only one route in relation to housing referrals and emphasised that
the ―important point is that, whatever the route, people should get access to
housing.‖23
24. The Committee notes the evidence from Shelter Scotland suggesting
that additional areas should be included within the Bill. It also notes that
other witnesses were of the view that further consideration needs to be
given to the potential implications of such changes.
25. While the Committee considers that there may be some merit in the
suggestions by Shelter Scotland in relation to additional areas that should
be covered by the Bill, it notes the comments of other stakeholders and
suggests that the Scottish Government should gather more evidence on the
outcomes and implications of these proposals with a view to potentially
introducing amendments at a later stage of the Bill’s parliamentary
consideration if there is proven merit in these proposals.

THE LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE‘S
CONSIDERATION OF THE GENERAL PRINCIPLES OF THE HOUSING
(SCOTLAND) BILL
Introduction
26. The Housing (Scotland) Bill will, if enacted, constitute a substantial piece of
legislation. Its fifteen parts primarily legislate for the modernisation of social
housing regulation, the reform of the right to buy, the amendment of legislation on
private sector housing and the protection of ―unauthorised tenants‖. The Local
21
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Government and Communities Committee therefore focused on these four key
policy areas in taking oral evidence from witnesses and this report is structured to
reflect these four areas in considering the general principles of the Bill.
27. The Local Government and Communities Committee issued a call for
evidence on the Housing (Scotland) Bill in mid-January 2010. It received 43 written
responses and a further 12 pieces of supplementary evidence during the course of
its Stage 1 consideration of the Bill. These are contained in Annexes E and F to
this report. The Committee would like to thank all those individuals and
organisations that submitted written evidence on the Bill. The Committee also
conducted a visit to Fife in March 2010, where it held two informal meetings in
Glenrothes. One with councillors, representatives of housing associations and
representatives of landlords associations and one with representatives of tenants
and residents associations and council officers. It would like to thank all of those
that contribute their views at these two meetings
28. The Committee would also like to thank the following individuals and
organisations who gave oral evidence to the Committee—
24 March 2010
Councillor Jonathan McColl, and Lindsay McGregor, Team Leader,
Community Resourcing Team, COSLA;
Lesley Baird, Chief Executive, Tenant Participation Advisory Service
Scotland;
Maureen Watson, Policy and Strategy Director, Scottish Federation of
Housing Associations;
Daniel Mullen, Secretary, Regional Networks of Tenants Organisations;
Jamie Ballantine, Head of Projects, Tenant Participation Advisory
Service Scotland;
Andy Young, Policy and Strategy Manager, Scottish Federation of
Housing Associations.
14 April 2010
John Gell, Chairman, and John Blackwood, Member, Private Rented
Housing Forum;
David Middleton, Sustainable Communities (Scotland);
Russell Gunson, Head of Policy and Public Affairs, NUS Scotland;
Deborah Lovell, Partner, Anderson Strathern LLP, Law Society of
Scotland;
Kennedy Foster, Policy Consultant Scotland, Council of Mortgage
Lenders;
Katharine Sacks Jones, Policy Manager, Crisis.
21 April 2010
Jean Charsley, Secretary, Hillhead Community Council;
Jim Maryniak, Treasurer, East Lothian Tenants and Residents Panel;
Lynda Johnstone, Development Manager, Tenants Information Service;
Bill Gibson, East Ayrshire Tenants and Residents Federation;
Alan Ferguson, Director, Chartered Institute of Housing in Scotland;
7
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Robert Aldridge, Chief Executive, Scottish Council for Single Homeless;
Rosemary Brotchie, Policy Officer, Shelter Scotland.
28 April 2010
Alex Neil MSP, Minister for Housing and Communities, William Fleming,
Branch Head, Tenant Priorities Team, Linda Leslie, Housing Bill Team
Leader, Tenant Priorities Team, Stephen Sandham, Team Leader,
Housing Access and Support Division, Valerie Sneddon, Team Leader,
Yvonne Rollins, Policy Manager, Social Housing Quality Team, and
Colin Affleck, Policy Officer, Housing Markets and Supply Division,
Scottish Government.
29. The following four key sections of this report deal with the modernisation of
social housing regulation, the reform of the right to buy, the amendment of
legislation on private sector housing and HMO licensing and the protection of
―unauthorised tenants‖.
The Modernisation of Social Housing Regulation
The Scottish Housing Regulator
30. Part 1 of the Bill proposes the establishment of a body corporate to be known
as the Scottish Housing Regulator (SHR). The statutory objectives of the SHR will
be to safeguard and promote the interest of persons who are or may become
homeless, tenants of social landlords, or recipients of housing services provided
by social landlords. The Explanatory Notes explain that it is intended that the SHR
will become a non-Ministerial office holder of the Scottish Administration: namely a
non-Ministerial department.24 The Scottish Government confirmed in evidence to
the Committee that the board of the SHR would include a tenant representative.
31. The Bill will ensure the separation of the Government‘s public policy role of
setting standards for social landlords from that of measuring performance against
those standards, which will be undertaken by the SHR as an independent
regulatory body. The Tenant Assessor Panel welcomed the provisions in the Bill to
establish the SHR and indicated that it supported the SHR‘s statutory
independence from Scottish Ministers and ―favours the proposal to establish a
Board which will remain free from political influence.‖25
32. In oral evidence to the Committee, the Minister for Housing and Communities
stated that, ―The new independent Scottish housing regulator will drive up
performance by encouraging and challenging all landlords to match what the best
landlords are already achieving for their tenants and other service users in the
social housing sector.‖26
33. The Chartered Institute of Housing in Scotland welcomed ―the creation of
SHR as an independent body with powers to regulate social landlords as
described in the Bill‖ and stated that it supported ―the principle that the SHR will
24
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ensure social housing provides a value for money service that has the interests of
the consumer foremost.‖27
34. Section 3 of the Bill sets out SHR‘s general functions. These are to keep a
publicly available register of social landlords and to monitor, assess and report
regularly on social landlords‘ performance of housing activities and registered
social landlords‘ financial well-being and standards of governance. The Bill defines
a social landlord as ―registered social landlord, local authority landlord or a local
authority which provides housing services.‖28 A registered social landlord is a body
included in the register, which does not include local authorities. Witnesses
questioned in oral evidence indicated that they were content with the definition of
social landlord as set out in the Bill.
35. The Financial Memorandum indicates that the costs on the Scottish
Government emanating from the Bill will primarily derive from Part 1 of the Bill. 29
The SHR will continue to be able to charge fees in respect of its functions, but will
remain entirely funded by the Scottish Government. The Financial Memorandum
states that the ―Scottish Government considers this approach is justified in the
interests of avoiding the costs of regulation falling on landlords and, ultimately, on
tenants through their rents.‖30
36. The cost of the SHR will be contained in the annual Budget Bills considered
by the Scottish Parliament. The Financial Memorandum states that SHR‘s budget
was £4.6 million in 2008/09, £4.7 million in 2009/10 and that the planned budget
for 2010/11 will be £4.3 million: ―a reduction of 7.5% in its annual budget arising
from the Government‘s commitment to reduce scrutiny costs.‖31 The Financial
Memorandum estimates that transition costs of £435,000 over 2010-11 and 201112 to meet the cost of developing a data collection system to support the
monitoring of the performance of social landlords by the SHR.
37. A number or organisations, particularly residents and tenants associations,
stressed that charging fees would ultimately result in an increase in rents, which
they did not perceive as being appropriate or just. In written evidence to the
Committee, SFHA welcomed the fact that the cost of funding SHR would continue
to be borne by the Scottish Government due to the adverse effect that charging
fees would ultimately have on tenants—
―The SFHA is opposed to any moves to charge our members for regulation.
This would only serve to increase the operating costs of the sector and would
eventually impact on the rents charged to tenants. We recognise that this
power existed in the 2001 Act and has never been used.‖32
38. There was also recognition that the SHR would be adapting and developing
its functions on the basis of the provisions contained in the Bill and the new
powers accorded to it. The SFHA also stressed that the SHR should have ―access
to sufficient resources to develop and maintain the well-qualified, experienced and
27
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highly motivated staff team that it will need to be able to consult on all of the
forthcoming guidance/new codes, and to deliver the new focused regime.‖33 This
view was echoed by the Chartered Institute of Housing in Scotland (CIH Scotland),
which stated that ―the SHR must be properly resourced both in terms of personnel
to enable inquiries and regulatory intervention to occur when required and in terms
of the training, support and information required for landlords and tenants to help
them adapt to the new self assessment approach.‖34 The Public ands Commercial
Services Union raised a concern in written evidence about reductions in staffing
numbers at the SHR. In specific relation to the inspection regime, it stated, ―It
remains to be seen if the changes to their powers envisaged by the Bill and the
significant reduction in trained inspectors will mean that the SHR will be able to
maintain its current standing, especially with the tenants who rely on its objective
role.‖35
39. The written and oral evidence gathered by the Committee was broadly
supportive of the establishment of the SHR. However there were some concerns
relating to the objective and functions of the SHR, which are set out below.
The Regulator’s objective
40. In evidence to the Committee, the Scottish Federation of Housing
Associations affirmed that ―the section on the purpose of the regulator and its
objectives should mention homelessness.‖36 This view was shared by the Regional
Networks of Registered Tenants Organisations, which stated that it considered
―homelessness to be so important that it must be regulated and there must be a
clear objective of providing protection for homeless people.‖37 It explained the
reasoning behind its position in the following terms—
―Too often, people who are vulnerable and in need of help are left to their
own devices. I am sure that the regulation of homelessness services should
be the role of the Scottish Housing Regulator. It has experience of regulating
local authorities as well as registered social landlords, and it has called on
the RSL sector to redouble its efforts to provide homes for homeless people.
The Scottish Housing Regulator should govern all aspects of regulation for
local authorities and social landlords.‖38
41. Similarly, the Tenant Participation Advisory Service stated that ―the message
from tenants is clear: we could all be vulnerable to homelessness, there is a clear
case that the regulator should regulate homelessness services….Tenants are
strongly in favour of homelessness services and joined-up, equality of regulation
between local authorities and RSLs.‖39
33
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42. The role that housing associations play in promoting community regeneration
was discussed in evidence. The Easterhouse Housing and Regeneration Alliance
commented that the ―part housing associations play in community regeneration is
largely ignored.‖40
43. The Committee notes the support of witnesses for the inclusion of the
objective to safeguard and promote the interests of persons who are or who
may become homeless. It concurs that this will support efforts to tackle
homelessness and support homeless people and that this is an appropriate
objective for the Scottish Housing Regulator. It also considers that the role
that housing associations can play in wider community regeneration is
important and should be recognised by the SHR in implementing its
objective.
The Regulator’s functions
44. Under section 3(1)(b) of the Bill, the SHR is required to ―monitor, assess and
report regularly on (and, where appropriate, to make regulatory interventions
relating to) social landlords‘ performance of housing activities.‖ In written evidence
to the Committee, COSLA and the Society of Local AUhtority Chief Execuitves
(SOLACE) proposed that ―Audit Scotland should provide the primary scrutiny of all
housing and homelessness and related services and outcomes, with SHR only
providing more detailed support where clear risk is identified.‖41
45. In evidence to the Committee, COSLA argued strongly that local authority
housing should not be covered by the SHR‘s remit. It explained that its view was
that ―the burden of regulation on local authorities is huge and, although we
recognise the specific expertise of the SHR, we believe that regulation should be
more streamlined and the SHR should work in conjunction with Audit Scotland on
regulating local authorities.‖42 It further explained this position—
―We agree that Audit Scotland should have the primary, overarching view of
regulation within housing services. We are content that there is a role for the
regulator, but it should exist within that overarching framework. We hope that
that approach will lead not to silo inspections of single services but to
inspections in relation to the outcomes of reducing homelessness, improving
community safety, improving the environment and so on.‖43
46. COSLA elaborated on its reason for proposing that the work of the SHR be
associated with that of Audit Scotland, arguing that—
―…because homelessness is so important, and by the time homeless people
reach housing services it is almost too late. We are about early intervention
to prevent homelessness. Other services are involved, such as social work
and voluntary sector agencies. We want to make strong links to Audit
Scotland because we need to take an holistic view of homelessness. There is
40
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a specific duty on housing services to provide for homeless families and
individuals but, if we are to be consistent about reducing and preventing
homelessness, the regulatory powers must lie somewhere other than with the
SHR. A range of existing regulators need to take an overall, joined-up
approach to community care and other elements.‖44
47. COSLA‘s view was not shared by other stakeholders and tenants bodies.
The Chartered Institute of Housing in Scotland stated—
―Local authority housing should be regulated by the Scottish Housing
Regulator. I think that that is the view of many of our members who work in
local authorities and, indeed, the view of tenants.‖45
48. Similarly, the Scottish Federation of Housing Associations supported the
objective and functions proposed in the Bill for the SHR—
―We strongly believe that the homelessness and housing functions of all
social landlords should be regulated by a housing-specific regulator that has
the required breadth of experience to do that work. The Scottish Housing
Regulator has that breadth of experience. That was a strong plank of our
response on the draft bill and we have not changed our position. Indeed, we
publicly welcomed the fact that that proposal has not been dropped from the
bill.‖46
49. The Tenants Participation Advisory Service Scotland provided the tenants‘
perspective on the objective and function of the SHR, emphasising the importance
of equality in the regulation of social landlords—
―In collecting evidence across Scotland, it was clear to us that tenants of both
local authorities and RSLs were delighted for the sectors to be regulated
equally and that because the Scottish Housing Regulator is the expert body
in regulating housing, it should be the organisation that continues to regulate
RSLs and housing associations. Tenants throughout Scotland were upset
and concerned to hear the suggestion that housing associations and local
authorities should be regulated differently. Tenants certainly want equality.
We understand that there is a lot of work because a lot of regulation is
involved. There must be a coming together so that the regulatory burden is
not so onerous and tenants are regulated equally throughout Scotland.‖47
50. The Regional Networks of Tenants Organisations was particularly concerned
by COSLA‘s suggestion that Audit Scotland should have a role as the latter did not
involve tenants and service users. It considered that the SHR had adopted a
transparent approach which ―encouraged tenants to become involved in regulation
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and to understand why services are not being provided and are not up to the
mark.‖48
51. The Minister for Housing and Communities addressed COSLA‘s position
specifically. In a letter to the Committee he stated—
―The Bill‘s provisions on regulating social landlords, which are consistent with
the Scottish Government‘s wider policy on scrutiny reform, provide for the
new SHR to minimise the burden of regulation and to work with Audit
Scotland and the Accounts Commission. They reflect the shift from
inspection-based regulation of local authority landlords and homelessness
services to one based on self-assessment.‖49
52. The Committee questioned witnesses as to whether the role of SHR should
include a similar provision to the Housing and Regeneration Act 2008, which
includes a function for the regulator to encourage social housing providers to
address the environmental, social and economic wellbeing of communities. The
Regional Networks of Tenants Organisations anticipated that the Charter would
help to encourage the ―consideration of specific areas of community interest such
as the local social and economic environment in which people live, and the
inclusion of that aspect in wider regulation‖ and that the essential role of the
regulator was to ―to protect the interests of tenants, future tenants and service
users.‖50
53. The Committee supports the provisions in the Bill that will establish the
Scottish Housing Regulator and the objectives and functions that the Bill
confers on the SHR.
54. The Committee attaches great importance to the delivery of
homelessness services. However, it does not subscribe to COSLA’s view
that Audit Scotland should have the primary, overarching view of regulation
within housing services. The Committee notes the overwhelming support for
the establishment and objectives and functions of the Scottish Housing
Regulator among those that gave evidence to the Committee and that
COSLA and SOLACE represent the key dissenting voice in relation to this
provision. Furthermore, the Committee considers that a single regulator will
provide the simplest and most effective means of ensuring a consistent
approach to the regulation of all social landlords and the services that they
provide to tenants.
Registered Social Landlords
55. Under Part 2 of the Bill, the SHR assumes the functions currently exercised
by the Scottish Ministers in relation to the registration of social landlords. Those
bodies that are currently on the register of social landlords will be transferred to
the new register. Local authorities and local authority landlords will not be included
on the register.
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56. The Policy Memorandum indicates that the policy objective of Part 2 of the
Bill is to ―encourage improvements in the level and quality of social housing by
allowing for a wider range of bodies to be registered and regulated by the SHR.‖51
In order to register, a body must not trade for profit. Further criteria may be set by
Ministers by order, including criteria relating to the body‘s purpose or objects, legal
status and governance arrangements. Ministers must consult on the registration
criteria. The Policy Memorandum states that the eligibility criteria will focus on the
nature of the body‘s activities rather that its legal status. This will allow social
housing providers from other European Union member states to become RSLs in
Scotland, in accordance with the requirements of the European Services Directive.
57. In written evidence to the Committee, the Easterhouse Housing and
Regeneration Alliance expressed a concern that—
―In practice, it is far more likely that very large UK-wide RSLs will seek to
become registered in Scotland, particularly with the present SHR promoting
housing association mergers and restructuring. This would fundamentally
alter the character of Scotland‘s housing association movement, especially
our tradition of smaller, community-owned housing associations.
In
Easterhouse, we want social landlords that are accountable to our local
communities, not controlled by large organisations with head offices
hundreds of miles away.‖52
58. The Committee notes the provisions in Part 2 of the Bill in relation to
the register of social landlords. The Committee commends the new focus on
the nature of a body’s activities as a criterion for registration in order to
allow more breadth in the sector and promote improvements in the standard
of social housing. However, it also recognises the concerns that the change
in the criteria could be detrimental to smaller and community-owned
housing associations in Scotland and calls on the Minister to support such
housing associations.
Performance of Social Landlords – the Scottish Social Housing Charter
59. Part 3 of the Bill relates to the performance of social landlords. Section 31
requires Scottish Ministers to set out standards and objectives (―outcomes‖) which
social landlords should aim to achieve when performing housing activities. These
outcomes will be set out in the ―Scottish Social Housing Charter‖. In preparing and
reviewing the Scottish Social Housing Charter, Ministers must consult the SHR,
tenants of social landlords or their representatives, social landlords or their
representatives and the Accounts Commission for Scotland. The Charter must be
laid before and approved by resolution of the Scottish Parliament.
60. The Chartered Institute of Housing in Scotland expressed a general concern
that, ―This part of the Bill is light in substance and does not provide a clear image
of what the Scottish Social Housing Charter would look like.‖53
61. In oral evidence to the Committee, the Minster explained the process for
agreeing the Charter—
51
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―We are going to consult on what should be in the charter before we do the
draft. It will be a national charter and it will be very outcome orientated. RSLs
or local authorities may decide to have their own charter. However, whether
they do or not, our charter will have legal force. We will come to the
committee at the appropriate time, once we have gone through the required
process, with affirmative secondary legislation for approval of the charter.
Obviously, we will also come to the committee for its ideas on what should be
included in the charter.‖54
62. The SFHA agreed that ―the regulatory regime should focus on organisations
who are not performing as well as others and that it should be a lighter touch for
everyone else.‖55
63. Section 32 of the Bill provides an indicative list of the areas in which
outcomes may be set in the Charter and indicates that different outcomes may be
set out for different social landlords or for different areas or cases. The
Explanatory Notes explain that the list of examples is ―for illustrative purposes and
are not necessarily the areas that will be covered by the Charter, as these will be
developed in consultation with stakeholders‖.56
64. The evidence heard and received by the Committee largely welcomed the
provisions in the Bill relating to the Charter, particularly the flexibility that it offered.
The Regional Networks of Tenants Organisations stressed the importance of the
provisions to involve tenants, pointing out that ―almost 10 years after the 2001 act,
we are still fighting for a place at the table with some landlords, so it is important
that tenant participation is one of the major areas to be covered in the charter.‖57
65. The Tenants Participation Advisory Service (TPAS) welcomed the fact that
tenants would be able to influence the Charter and stated that it was ―pleased that
there is flexibility‖.58 It commented that there should ―be a framework, but we are
really pleased to see that, for example, Glasgow Housing Association will not be
compared with the Hebridean Housing Partnership or Orkney Islands Council.‖59
TPAS further explained that this flexibility was important as it did not consider that
local authorities should be too constrained—
―We believe that the charter has an important role to play. It should be high
level and should say what standards people are expected to meet, but it
should not necessarily say exactly how people should deliver those
standards. It is not for the charter to do that. We must be careful that the
charter does not prohibit RSLs and local authorities from having local
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agreements on standards. That is what we mean when we talk about
flexibility. We do not want to tie local authorities' hands too much. ‖60
66. COSLA recognised that ―the effectiveness of tenant participation varies
across the 32 local authorities in Scotland‖ and that ―some councils are not good
at it and others are good at it.‖61 It believed that the Charter would help to improve
this situation and would be positive, but that it was important to involve people in
its development.
67. The Regional Networks of Tenants Organisations stressed the need for the
Charter to be measurable as well as flexible—
―The charter must be measurable and it must be flexible so that it can take
account of the differences between rural and urban areas, for example. All
the outcomes in the charter must meet the priorities of tenants in the areas
that it deals with. The focus should be on tenants' priorities—what they see
as the services to which they are entitled and those that they desire. The
charter should ensure that the delivery of those services is prompt and high
quality. Those are the sort of issues that can be measured.‖62
68. The Scottish Federation of Housing Associations concurred that standards
were important and identified the consultation on the Charter as an opportunity to
develop standards—
―The concept of minimum standards is interesting and it should be possible,
during the consultation, to explore how minimum standards and local
flexibility could be balanced in the charter. The concept of minimum
standards is not new to housing associations and housing co-ops. It was part
of the raising standards in housing sequence of good practice guidance,
which was highly successful for a number of years—and some of it still
exists. We could have a minimum level that everyone had to meet and, over
and above that, flexibility.‖63
69. The Tenants Information Service echoed the view that the Charter
represented an ―excellent opportunity for tenants to work with the Scottish
Government to develop outcomes to raise the standards of housing and
services.‖64 Similarly, individual tenants and residents associations perceived the
Charter as a means of developing the liaison with councils. East Ayrshire Tenants
and Residents Association considered that it would promote ‖participation with and
good working practices in councils so that we can work together to make the bill
work.‖65 East Lothian Tenants and Residents Panel identified tenant participation
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as essential to the implementation of the Charter, stating that it perceived
―effective tenant participation practice and meaningful involvement as integral
components of the preparation and delivery of the Scottish housing charter.‖66
70. Tenants and residents groups also welcomed plans to ―bring local authorities,
housing associations, tenants and residents together to discuss the housing
charter.‖67 The Tenants Information Service noted that it ―is a very motivating
thought at this particular stage of the bill that the tenants movement is very active
and that the charter is on their lips right now. Events, public meetings and
conferences are being planned for the summer, so the charter is right up there—it
is high on their agenda.‖68
71. The Scottish Social Housing Charter and the outcomes developed for it will
be reinforced by the provisions contained in other sections in Part 3. These include
the requirement in section 34 for the SHR to assess and report on social landlords‘
performance of housing activities and to set performance improvement targets for
social landlords. This includes the power to set targets for individual landlords or a
group of landlords in relation to their performance. Section 38(1) provides more
detailed powers to the SHR to monitor, assess and report on landlords‘
performance of housing activities.
72. The Committee considers that the proposals contained within the Bill
on the Scottish Social Housing Charter appear to have satisfied the
demands of key stakeholders for flexibility, a balance between national
outcomes and local needs and a means of raising standards in social
housing.
73. The Committee particularly welcomes the fact that “those representing
tenants” will be consulted on the Charter.69 It notes that the tenants groups
that gave evidence to the Committee are very engaged in the process and
anticipate that the eventual Charter will raise social housing standards and
living conditions. However, the Committee also considers that there should
be as much direct consultation of tenants as possible on the preparation of
the Charter.
Inquiries and information
74. Part 4 of the Bill provides the SHR with powers to carry out inquiries and
obtain information from social landlords. Sections 40-44 effectively replace the
inspection powers contained in the Housing (Scotland) Act 2001. The Explanatory
Notes describe the provisions in the Bill as being ―more flexible powers of inquiry,
consistent with principles of a proportionate and risk-based approach to
regulation.‖70 The Minister explained that the powers ―will enable the SHR to carry
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out a range of different types of inquiry as opposed to a a ‗one-size fits all‘
inspection.‖71
75. The Financial Memorandum explains that the ―SHR will be required to use its
powers in a risk-based and proportionate way with an emphasis on self-evaluation
by landlords as the starting point for scrutiny.‖ 72 It also elaborates on the move
away from using the inspection powers in the 2001 Act with a more flexible set of
inquiry powers—
―These powers could be used in a variety of ways, ranging from the SHR
making simple requests for specific information to wide-ranging inquiries into
aspects of a service, into a group of landlords, or making ―thematic‖ inquiries
covering a number of landlords and a specific topic.‖73
76. The Financial Memorandum anticipates that this change in approach will
require a shift in the use of resources, but that it will have no direct cost
implications.
77. The Regional Networks of Tenants Organisations expressed grave concerns
about Part 4 of the Bill, particularly the lack of tenant involvement—
―We have no objections to self-assessment because it can lead to
improvement, and it is always good to assess yourself. However, doing it in
isolation is not the way to go… At the end of the day, if risk assessment is
going to be based on information submitted by a council or RSL, it is
important that that information is accompanied by the tenants' view of
services and how their landlord is performing. If we are going down the route
of risk-based assessments, the information that the regulator gets from the
landlord should be robust and valid, and it should have the confidence of the
tenants on which it purports to report.‖74
78. The Tenant Participation Advisory Service emphasised the importance of
making self-assessment a meaningful and transparent exercise which involved
tenants—
―…there are deep concerns that self-assessment is going to be an annual
tick-box exercise. It should be more than just an annual process. Tenants
should be involved in determining the service throughout the year so that
when the report goes in at the end of the year, it is well rounded. It is vital
that tenants are involved in that process.‖75
79. Similarly the Scottish Council for Single Homeless expressed concerns about
the extent to which self-regulation will be used, particularly as its experience of
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such an approach in other fields had been that ―the results of analysis of selfregulation did not always accurately reflect reality.‖76
80. The Tenant Assessors Panel drew on its experience of being involved with
25 inspections of RSL and local authority landlords to comment—
―In many cases, the panel have witnessed examples of average or mediocre
performance, and as a result, feel strongly that tenants and service-users of
such landlords deserve better services and improved value-for-money. The
panel feels strongly that there is a risk of a sense of complacency developing
amongst such landlords, and would like reassurance that the SHR will have
scope to drive continuous improvement in the sector as a whole, rather than
confining this simply to landlords who are deemed to be performing poorly.
―77
81. COSLA recognised that self-assessment would help to reduce the regulatory
burden and could contribute to improving standards through the sharing of best
practice—
―There is certainly an element of reducing the regulatory burden through selfassessment, but self-assessment should not be driven by the necessity of
inspection and regulation. Self-assessment is a good thing; it is part of
processes that are going on anyway, such as community engagement and
peer review. There are opportunities to use self-assessment as a platform for
sharing best practice among RSLs, councils and so on. We would all gain
from seeing it as something that we want to do for our internal improvement
processes, regardless of the SHR. We would benefit from the process by
working together and learning from one another.‖78
82. In written evidence to the Committee, the Minister responded to the concerns
expressed by stakeholders in relation to the shift away from inspection to selfassessment—
―It is likely… that many of the outcomes in the Charter will relate to tenants‘
experience of, or satisfaction with, landlords‘ services. So I expect that an
important aspect of information collection will be through each landlord
capturing a clear and consistent understanding of their tenants‘ experience
and reporting that to the SHR. In addition, the inquiry powers in the Bill
would allow the SHR to validate self-assessment information submitted to it
by landlords or to carry out a ―spot check‖ where it had concerns about a
landlord‘s performance.‖79
Regulatory intervention
83. Part 5 of the Bill provides SHR with more extensive enforcement and
intervention powers. These incorporate and build upon the powers provided in the
2001 Act in order that SHR can require a social landlord to improve its
performance or comply with the Charter.
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84. COSLA‘s opposition to a single regulator – namely the SHR - was linked, in
part, to the inspection proposals. COSLA stated—
―The important thing is not who does the inspection but the standards that
housing providers are expected to meet, what is measured and the outcomes
that are sought. From my point of view, who does the work is not important.
Where there are specialist things that need to be looked at, Audit Scotland
should certainly take expert advice from the Scottish Housing Regulator, but I
do not agree that it is a problem to have two different inspection agencies.‖80
85. The Scottish Council for Single Homelessness called for a further round of
homelessness inspections before 2012. It pointed out that—
―There was an initial round, in which most local authority homelessness
services performed a lot worse than their housing management services did.
If we are to make the policy work, it is important to carry on the inspections to
ensure that the support exists to ensure that the 2012 target is met and that
the work continues beyond that.‖81
86. Shelter Scotland emphasised the need for in-depth qualitative standards in
investigations and inquiries, especially in regard to homelessness—
―…to see depth in inquiries and investigations, particularly those on
homelessness services. In the initial homelessness inspections, which were
baseline inspections, local authority homelessness services scored very low.
We want to see continued emphasis on ensuring that those services are
brought up to a much higher standard.‖82
87. The Minister indicated that, ―The question of whether there should be a
further round of homelessness service inspections, as suggested by SCSH, is an
operational matter for the current SHR, which will complete its baseline
programme of inspections of council housing and homelessness services this
year.‖83 He also explained that the ―SHR is working with Audit Scotland and other
scrutiny bodies to identify, through shared risk assessment process, where
scrutiny activity should be targeted‖ with a view to targeting its resources at local
authorities that are delivering poor homelessness services.84
88. The Committee notes the change in approach to a more risk-based and
proportionate regulation of landlords, which draws on self-evaluation and
assessment to scrutinise them. The Committee recognises that this
approach reflects a broader trend in the regulation of the public sector in
Scotland. However, the Committee shares the objectives of some
stakeholders that self-assessment must be a meaningful, robust, evidencebased and transparent process which involves tenants.
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89. The Committee also believes that in addition to focusing on the poorest
performers it is important to drive continuous improvement in the sector as
a whole and would welcome further explanation from the Scottish
Government on how the SHR will achieve this through regulatory
intervention.
The Reforms to the Right to Buy
Background to the right to buy
90. The legislation relating to the right to buy is complex. The following
paragraphs do not set out an exhaustive list of the provisions, but instead aim to
identify the key provisions relating to the right to buy since it was introduced.
91. The Tenants‘ Rights Etc. (Scotland) Act 1980 introduced the right to buy to
tenants of local authorities, New Town Development Corporations, the Scottish
Special Housing Association and Housing co-operatives. It also introduced the
―secure‖ tenancy, which was the prerequisite for the right to buy. At that time, the
qualifying period was three years with a minimum discount of 33%, which rose by
1% each year to a maximum of 50% after 20 years. This qualifying period was
later reduced to two years by the Tenants‘ Rights Etc. (Scotland) Amendment Act
1984, which also increased the maximum discount to 60%. The Housing
(Scotland) Act 1986 increased starting discounts for flats from 32% to 44% after
two years, rising to a maximum of 70% after 15 years and extended the right to
buy to housing associations. Further legislation in the 1980s and 1990s made
additional changes to the legislation.
92. The Housing (Scotland) Act 2001 made significant changes to the right to
buy, introducing the ―modernised‖ right to buy which applied to all new tenants
from 30 September 2002 and to most tenants transferring to another property after
that date. The 2001 Act increased the qualifying period from two to five years. The
starting discount after five years was reduced to 20% for all properties and the
maximum discount reduced to 35% with a £15,000 cap. The figure of £15,000 was
fixed in statute and has not been revised. As it is not index-linked, this figure has
effectively reduced in value.85 The 2001 Act also introduced ―pressured area‖
designations for the first time. This gave local authorities the power to apply to
Scottish Ministers for approval to suspend the modernised right to buy for a period
of up to five years in designated areas where significant housing pressure existed.
The right to buy was extended to registered social landlords, but this was
suspended for ten years until 30 September 2012.
93. There are thus two forms of right to buy entitlement: the preserved right to
buy which applies to tenancies starting before 30 September 2002 and the
modernised right to buy for tenancies starting on or after 30 September 2002. As
the previous paragraphs show, those tenants with the preserved right to buy
benefit from more generous conditions than those with the modernised right to
85
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buy. There are currently around 260,000 tenancies in the registered social landlord
sector. In 2008-9, 58% of these had the right to buy. For many tenants with the
modernised right to buy in the registered social landlord sector, the right to buy is
suspended until 2012. The Scottish Government does not collect data on how
many tenancies have a preserved right to buy and a modernised right to buy in the
local authority sector.
94. Almost half a million tenants have taken up the right to buy. Annexe A to this
report contains statistics relating to the right to buy. This includes historical data on
total sales of social housing under the right to buy provisions. Sales of social
housing peaked in the late 1980s and early 1990s and have declined since then
(with the exception of an increase linked to the introduction of the modernised right
to buy in the Housing (Scotland) Act 2001). The total number of right to buy sales
in 2008-9 was 4,037: a 88% decline on the peak figures recorded in 1989-90. The
proportion of sales under the modernised right to buy has increased steadily from
5% of sales in 2007-08 to 9% in 2008-09.
95. Since 1979, receipts from all sales to sitting tenants in the public sector (local
authority and Scottish Homes) have amounted to £6.97 billion in cash terms.
These receipts have been used to build new social housing, to maintain and
improve the existing stock and to pay-off Housing Revenue Account debt. In 20089, the mean market value of property sold through the right to buy was £84,000
and the selling price was £37,000 thus giving an average discount of 56%.
96. In terms of new house building in the social rented sector, 137,744 new
dwellings were built between 1979-80 and 2009-10. Of these, 86,459 were
completed by housing associations and 50,845 were completed by local
authorities. The peak year for completions in the housing association sector was
2009-10, when 5,576 dwellings were completed. The peak year for completions in
the local authority sector was 1979-80, when 8,096 dwellings were completed. In
2009-10 there were 270 council houses completed.
97. In evidence to the Committee, there was some discussion of Housing
Revenue Account debt. The Scottish Government had estimated that ―the
approximate average outstanding debt on local authority housing stock in 2008‖86
per housing unit was £5,500. It now estimates that ―this has increased to
approximately £7,000 per unit in 2010 based on estimated data from local
authorities.‖87
98. The total outstanding Housing Revenue Account debt for the 26 local
authorities which submitted information to the Scottish Government is estimated to
be £2.2 billion in 2010.88
The right to buy reforms
99. Part 11 of the Bill introduces reforms to the right to buy by amending and
including new provisions in the Housing (Scotland) Act 1987. This section of the
report considers the general principles relating to the reform of the right to buy
before examining the three key reforms in the Bill and proposals for additional
reforms made in evidence to the Committee.
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100. The Explanatory Notes sets out the essence of the reforms to the right to buy
contained in the Bill—
―In general, tenants who currently have the right to buy will continue to do so
on existing terms. Part 11 ends the right to buy for new supply social housing
and new tenants, reforms existing pressured area designation provisions.‖89
101. The existing terms provide the right to buy to tenants that occupy the
property as their main home. To exercise the right to buy, those with the preserved
right to buy must have been tenants for two years and for those with the
modernised right to buy must have been tenants for five years. The standard
discounts available for under the preserved and modernised right to buy are
different, with a lower discount being available under the modernised right to
buy.90
102. In oral evidence to the Committee, the Minister for Housing and Communities
asserted that councils had assessed 21,644 households as being homeless
between April and September 2009 and that the scale of homelessness and the
2012 homeless target could not be met simply by increasing the supply of newbuild properties. He pointed out that the challenge was made even harder by the
fact that the number of properties in the social rented sector was 594,000: a figure
which had not been so low since 1959. The Minister argued—
―We must also make better use of the existing supply. In that respect, the bill
will help in a number of ways. Its reforms to the right to buy are projected to
reduce sales by 21 per cent, which could mean that over a 10-year period up
to 18,000 houses—the equivalent of more than three years' worth of newbuild supply in the sector—that would otherwise be lost would be saved for
social renting. Without the reforms, there would be no prospect of building
more than 3,000 new council houses this year and next.‖91
103. The Policy Memorandum states that the ―Scottish Government recognises
that RTB has brought certain advantages‖ by extending ―the benefits of home
ownership to many families and has helped to create communities that are more
mixed.‖92 However, it also points out that the scale of the sales – approximately
half a million properties – has ―resulted in more properties being lost from social
rented stock than have been built in recent times and the view that this ongoing
depletion of social housing stock is unsustainable in the face of continued high
levels of need for this form of housing in Scotland.‖93
104. The Minister stated that the reforms to the right to buy contained in the Bill
could save up to 18,000 houses to the rented sector, with the minimum number
saved being 10,000.94 In supplementary evidence, the Minister explained that
these projections are based on ―simple applications of sales rates to the eligible
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stock and applying turnover rates to the eligible stock.‖ He added that the amount
of stock ‗saved‘ will be very much dependent on the underlying sales rate which is
in turn based on the housing market and the circumstances of the tenants. He also
explained the Scottish Government‘s calculations in respect of the economics of
the right to buy and the proposed reforms to it.
105. He identified three key factors that were central to the economics of the
proposed reforms. Firstly, he set out the role of capital receipts—
―A lot of the debate, some of which has been misinformed, has focused on
capital receipts, but we must also look at other aspects of the economics. For
example, if a house is retained in the rented sector, either by a registered
social landlord or by the local authority, both the asset and the rental income
are retained. Over 30 years, the average rental income can be up to £53,000
at today's rents, which provides capacity for investment…. [A] council can
either invest using rental income, and thereby turn it into capital investment
on a year-to-year basis, or it can use it to support prudential borrowing. We
must also consider that aspect of the economics.‖95
106. However, supplementary evidence received from the Scottish Government
clarified this information as follows:
―The Government has estimated that the rental surplus on a property in the
local authority sector (i.e. the calculation is not for the RSL sector) that might
otherwise have been sold under RTB could be between £16,000 to £53,000
over 30 years. These figures are expressed in present value terms, which
involves discounting a future stream of costs and benefits in order to
calculate an equivalent value in today‘s money.‖
There are a number of different ways in which this surplus can and is being used,
including financing borrowing.
107. Secondly, the Minister set out the replacement costs—
―If we do not make more housing available to rent through reforming the right
to buy, we will have to build even more housing… [W]e are at present
building a record number of new social rent houses in Scotland, but we need
to do much more; the reform of the right to buy is part of that. At today's
prices, the replacement cost of a house that is taken out of the sector is
£120,000.‖96
The Committee notes that the Minister‘s comments in relation to a record number
of new social rented houses being built in Scotland are not consistent with the
figures in Table 6 in Annexe A.
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108. Thirdly, he asserted that ―the right to buy is unfair to remaining tenants and
puts an additional burden on them.‖97 He stated that:
―…in recent years, the average outstanding debt in the council sector when a
house is sold, and after the receipt has been received, is £5,500. If council
houses are sold at a discount, the tenants who are left paying rent and have
not exercised their right to buy have to subsidise and pay back that
outstanding £5,500 through their rents.‖98
109. As indicated above, the Scottish Government subsequently noted in written
evidence that this debt had now risen to approximately £7,000 per unit. The
Scottish Government also stated that, ―It is a function of the financial management
decisions by landlords including those on the use of RTB receipts and was
calculated by the Government based on actual debt and housing stock information
submitted by the 26 local authority landlords.‖99
110. The evidence received by the Committee on the right to buy reforms in
response to its call for evidence and the oral evidence heard by the Committee
reflected a widespread support for the reforms, although some organisations
considered that the reforms could have been more extensive. For example. SFHA
stated that it believed that ―the Right to Buy should be abolished completely in
order to preserve the existing supply of affordable rented housing‖ although it
recognised that ―the proposals in the Bill have been framed with a view to
protecting the rights of existing tenants.‖100
111. COSLA and SOLACE also indicated that they strongly supported ―the ending
of right to buy on all new supply housing to safeguard those houses which councils
are currently building and which they may choose to build in future.‖101 However, in
evidence to the Committee, COSLA stated it ―would not support an end to the right
to buy for all tenancies, including current tenancies, because many local
authorities in Scotland have used the right to buy—and their right to sell—as an
effective way of getting some income.‖102 COSLA and SOLACE also pointed out
that while such income was diminishing proportionately with the sale of stock, it
was nevertheless ―useful for councils to have the flexibility to apply right-to-buy
and pressured area status in ways which are locally-sensitive and beneficial for
their own communities.‖103 COSLA considered it important ―to allow local
authorities the flexibility to generate some income by getting rid of housing that
they no longer need.‖
112. CIH Scotland also raised a concern about the impact of a decline in sales
receipts having an impact on social landlords. It stated—
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―In making reforms to RTB, it must be recognised that landlords use RTB
sales receipts to fund capital projects and that projected receipts are factored
into future budgets... The receipts from RTB are used to help meet SHQS,
planned maintenance and loan repayments. Some landlords are concerned
that reduced funding via RTB receipts could lead to a greater need for
borrowing or rent increases.‖104
113. Shelter Scotland recognised that the right to buy had had benefits for some
households but that there are also ―rising house waiting lists and huge numbers of
people stuck in temporary accommodation‖ with the range of social housing
squeezed. Shelter Scotland indicated that it ―strongly supports proposals for
curtailing the right to buy set out in the Bill‖, but proposed two ways in which it
considered that the Scottish Government‘s proposals could be simplified and have
a greater impact.105 Shelter suggested that, ―All tenants taking on a new social
housing tenancy, including new tenancies created through transfers and
succession should no longer have the right to buy‖ and that, ―All remaining tenants
with the right to buy should be able to exercise that right on ―modernised‖ terms
and conditions only rather than the very generous preserved terms and
conditions.‖106
114. The Minister explained that the Scottish Government had not consulted on
reforming the preserved right to buy and set out the Scottish Government‘s
position in this regard—
―We made a manifesto commitment that we would adhere to the existing
rights of sitting tenants on the right to buy—both those who have the
preserved right-to-buy entitlement and those who have the modernised rightto-buy entitlement for their current houses. As you will know, we keep our
promises, so we have no plans to bring forward an overarching measure to
abolish the right to buy.‖107
115. The complexity of the existing legislation relating to the right to buy and the
fact that this would be further complicated by the current Bill was brought up in
evidence, particularly by tenants‘ organisations. SFHA emphasised that ―the
unintended consequence of the proposed reforms is to make the right to buy far
too complex.‖108 TPAS indicated that while there was widespread support among
tenants for the ―principle that the right to buy should be restricted further‖ tenants
―find it complicated and are confused by certain anomalies, particularly the
proposal that someone who has lived in a new property could subsequently get
the right to buy back.‖109
116. The Scottish Council for Single Homeless stated that it was ―also concerned
that some of the exemptions in the bill whereby the right to buy will continue are
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quite complicated and tortuous.‖110 The Regional Network of Tenants
Organisations indicated that tenants would welcome the ending of the right to buy
for new social rented properties and new tenants coming into the sector. It
stressed—
―Tenants find the current system a bit complicated because they cannot
understand how one person can get one discount and someone else can get
an entirely different discount, whether the right to buy is modernised or
reserved. The system is now being complicated further. There must be a real
reason for extending or withdrawing the right to buy.‖111
117. The Minister for Housing and Communities stated in evidence to the
Committee that ―the main complaint about the bill from nearly every group that has
given evidence to the committee is that we are not going far enough on the
reforms to the right to buy.‖112 He also indicated that, ―If the committee thinks that
we should go a bit further in some respects, we will consider that.‖113
118. The Committee recognises the challenges faced by the Scottish
Government in terms of the limited availability of social housing in Scotland.
It acknowledges that new build social housing alone cannot tackle the gap in
provision and respond to demand for social rented houses. It notes that the
Scottish Government estimates that the reforms to the right to buy will help
to prevent this gap in provision increasing further by retaining between
10,000 and 18,000 properties in the social housing sector.
119. The Committee notes that the Scottish Government has ensured that
those tenants with an existing right to buy retain that right. The Scottish
Government has also taken into account situations where tenants could be
disadvantaged by the reforms and included exemptions to protect them.
120. The Committee notes COSLA and SOLACE’s point that local authorities
needed flexibility in determining their housing strategies and also their
housing budgets. It recognises that receipts deriving from the sale of right
to buy properties have been important for social landlords in the past, but
also that rental income is important to sustain maintenance and investment
in the social housing sector.
121. The Committee notes the proposal made by Shelter Scotland that
moving all tenants to the modernised right to buy would help to preserve
more housing in the social sector. However, the Committee does not
consider it an appropriate course of action to take away existing rights that
have been accrued by tenants.
122. The Committee considers that there was overwhelming evidence from a
variety of organisations testifying to the complexity of the legislation in
110

Scottish Parliament Local Government and Communities Committee.
2010, Cols 3065-3066.
111
Scottish Parliament Local Government and Communities Committee.
2010, Col 2959.
112
Scottish Parliament Local Government and Communities Committee.
2010, Col 3096.
113
Scottish Parliament Local Government and Communities Committee.
2010, Col 3096.

27

Official Report, 21 April
Official Report, 28 April
Official Report, 28 April
Official Report, 28 April


235

Local Government and Communities Committee, 5th Report, 2010 (Session 3)
relation to the right to buy. The Committee concurs with these organisations
that the provisions in the Bill, if enacted, will further complicate the
provisions relating to the right to buy. The Committee is therefore of the
view that it will be particularly important to communicate the right to buy
provisions clearly to tenants so that they have an accurate understanding of
their entitlement to right to buy.
123. The following paragraphs consider the proposals contained in the Bill to
reform the right to buy provisions, set out the evidence received and heard by the
Committee on the right to buy and then conclude with the Committee‘s
recommendations in relation to the right to buy.
Part 11 – right to buy reforms
124. Sections 128-131 in Part 11 of the Bill contain the provisions relating to the
right to buy. These protect the right to buy for re-accommodated persons, limit the
right to buy for new tenants, amend the existing legislation in relation to pressured
areas and introduces a limitation on the right to purchase new supply housing.
Essentially these reforms—
 end the right to buy for new tenants entering the social rented sector;
 reform pressured-area designation; and
 end the right to buy for new supply social housing.
Re-accommodated persons: protection of the right to buy
125. Section 128 of the Bill amends the 1987 Act to protect the right to buy
entitlement of tenants who are re-accommodated by their landlord and experience
a break in their occupancy. They will be protected for all social housing let under a
Scottish secure tenancy. This provision will, in particular, protect tenants whose
accommodation is demolished and who agree to move. The evidence that the
Committee received broadly supported this provision on the basis that tenants who
had to move due to circumstances outside their control would have their right to
buy entitlement protected.
Ending the right to buy for new tenants entering the social rented sector
126. Section 129 amends the Housing (Scotland) Act 1987 (―the 1987 Act‖) to
extend the range of circumstances under which the right to buy cannot be
exercised to include new tenants. Effectively, this means that tenants taking up a
Scottish secure tenancy for the first time or those returning to the social sector
after a voluntary break will not have the right to buy a property that they rent from
a social landlord. This provision will be applied following the commencement of
section 129. Tenants of other landlords, such as people employed and housed by
the armed forces, police or fire authorities, would continue to be entitled to the
modernised right to buy if they transferred directly to the social rented sector
without a break. The Bill also provides social landlords with the discretion to
disregard breaks in occupancy of social housing that arise as a result of
circumstances outwith the control of the tenants.
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127. These provisions were largely welcomed in evidence. There was a
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ending of the right to buy for new social rented properties and would like any new
tenant coming into the sector not to have the right to buy.‖114 It also agreed that
tenants who had a preserved or modernised right to buy should retain that right,
unless they moved to a new house. However, it is not clear how this will impact on
the Scottish Government‘s objective to maintain the maximum number of houses
in the social sector.
128. The Tenants Information Service (TIS) provided information deriving from a
consultation that it had conducted of tenants and their representatives in relation to
the right to buy. TIS indicated that ―there was an overwhelming ―Yes‖‖ to the
question of whether they agreed with the safeguards that are being provided for
existing tenants who have the right to buy and that there ―was also overwhelming
support for the proposal that the right to buy should not exist for new build or new
tenancies.‖115
129. The Committee considers that ending the right to buy for new tenants
taking up a Scottish secure tenancy on or after the date that section 129
comes into force and for people returning to social housing after a break is
an appropriate approach to addressing the need for social rented housing in
Scotland in the coming years. The Committee is of the view that this will not
disadvantage tenants who have built up an entitlement to the right to buy
under the existing legislation.116
Reforming pressured area status
130. The existing legislation allows local authorities to apply to the Scottish
Ministers to have the modernised right to buy suspended in specific locations
which are ―pressured areas‖ - that is where more social housing is needed than is
available or where the right to buy would compound a shortage of social rented
housing - for a period of up to five years. Section 130 amends this provision in the
1987 Act to extend the maximum designation period from five to ten years. Those
tenants with a preserved right to buy entitlements will remain unaffected by this
provision.
131. In addition to particular areas, certain types of housing could be designated
as pressured. The Policy Memorandum explains that the purpose of this provision
is to allow local authorities to meet the demand for certain types of housing – such
as larger houses for families – more easily.
132. The Bill also provides for local authorities to designate, revoke or amend
pressured area and housing type designations without recourse to the Scottish
Ministers to secure the latter‘s approval. In taking such a decision, a local authority
must have regard to any guidance issued by the Scottish Ministers. The Policy
Memorandum states that this is ―in keeping with the broad aim of the Concordat
between the Scottish Government and COSLA of promoting accountability of local
partners in achieving policy outcomes.‖117
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133. The Policy Memorandum states that, ―These reforms aim to make the
arrangements more effective in safeguarding social rented accommodation and let
local authorities match RTB to local housing need more easily and in a more
targeted way.‖118 In evidence to the Committee, the Minister for Housing and
Communities explained that the extension of the maximum period to ten years
responded to the preferences of COSLA. He explained the overall objective of
these provisions—
―We need to improve the effectiveness of the pressured area status
measures, and it has been made clear in the evidence that has been
received so far that a number of areas require the additional period.
Pressured area status is designed to make a significant contribution to
solving the severe shortage of housing—particularly housing for rent—in
those areas. In some areas, five years is proving to be too short a time.‖119
134. In written evidence to the Committee, COSLA and SOLACE set out their
position in relation to pressured area status. They argued—
―…Local Housing Strategies (LHS) should evidence the need for this status
to be applied and, equally, LHS should identify when pressured area status
should be removed – 10 years would certainly allow more flexibility but can
be just as arbitrary as 5 years. COSLA and SOLACE would welcome the
flexibility for councils to designate pressured-area status and to apply it to
particular types of housing as well as areas. COSLA and SOLACE are also
of the view that the 28 days‘ notice proposed in the Bill for new supply
notification of exemption to RtB will not be practicable in all circumstances
and seeks reconsideration of this issue by ALACHO and Scottish
Government to find a solution which matches the intent of the Scottish
Government with the practicalities of housing offers‖120
135. Other evidence heard by the Committee welcomed the reforms to pressured
area status. The Chartered Institute of Housing in Scotland stated, ―The proposed
changes to pressured area status, for example to enable particular housing types
to be designated, are important.‖121 UNISON Scotland commented that it agreed
with the proposals relating to pressured area status ―including extending this
designation to particular properties.‖122 The Tenants Information Service observed
that—
―…tenants have told us also of their support for decentralisation of decision
making to local authorities to determine pressured area status. However, that
support will depend on tenants and their representatives being fully involved
and able to participate in the decision-making process.‖123
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136. Shelter welcomed the extensions to the pressured area status and the
improvements in the capacity of local authorities to meet housing need and to use
the tools that they have more effectively. However, it argued that its ―proposal to
move everybody on to the modernised right to buy would enhance the position
further‖ as many ―people in Scotland still have preserved or existing terms, which
pressured area status does not cover.‖124
137. The SFHA supported the proposed reforms to Pressured Area Designation,
but suggested that pressured area status should be a default designation—
―We believe that Pressured Area Designation has been under-used since it
was introduced and we would hope that the reforms will encourage more
local authorities to use it. The SFHA would like to reiterate the proposal we
made during the consultation period. It would be of great benefit to rural
associations and co-operatives if Pressured Area Designation was the
default designation in any local authority area and that any deviation from this
would have to be the subject of a detailed case made by the local
authority.‖125
138. The Committee supports the proposals to extend the period for
pressured area status up to a maximum of ten years. It believes that this will
help local authorities respond to local housing demand and retain social
housing for tenants.126
139. The Committee agrees with the provision contained in the Bill that
types of houses can be designated under pressured area status. The
Committee believes that this will help local authorities to plan more
strategically by preserving certain types of house for social rent.
140. The Committee concurs with retaining the existing situation whereby
pressured area status can only be applied to those with a modernised right
to buy.
141. The Committee agrees with the provisions contained in the Bill that will
designate decision-making in relation to pressured areas status to local
authorities. It believes that this will give local authorities further autonomy in
developing and implementing their housing strategies.
Limitation on right to buy: new supply social housing
142. Section 131 inserts a new section into the 1987 Act limiting the right to
purchase new supply social housing, including newly built houses and newly
acquired houses being rented as social housing for the first time. New supply
social housing is defined as a house that is let under a Scottish secure tenancy
created on or after the day in which section 131 comes into force if the house was
not let on or before 25 June 2008. The Bill allows for a number of limitations to this
exemption—
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when a Scottish secure tenant who has the right to buy moves to a new supply
social rented house following an order for recovery of possession



when a Scottish secure tenant who has the right to buy moves to a new supply
social house because the landlord has erroneously ended the tenancy, or
when the tenant of the house that has been designated for a person with
special needs dies and as a result the landlord re-accommodates the person
who would have qualified to succeed the tenancy



when a Scottish secure tenant who has the right to buy agrees to move to a
new supply social house as a result of the landlord wising to demolish the
existing house



when a tenant‘s short Scottish secure tenancy is converted back to a Scottish
secure tenancy



when a Scottish secure tenant, who has the right to buy, moves to a new
supply social house from another house without the landlord giving them
seven days notice before the new Scottish secure tenancy is created that they
would lose the right to buy over the new supply house.

143. The Committee agrees with the provisions contained in the Bill to limit
the right to purchase new supply social housing.127
Other issues relating to the right to buy
144. Although the Bill does not include any provisions relating to the provision in
the 2001 Act which allowed RSLs to apply to Ministers to suspend the modernised
right to buy for ten years until 30 September 2012, the Committee nevertheless
considers that this issue is important in the context of the policy objectives that
determined the provisions in the Bill to reform the right to buy, Furthermore, in
evidence to the Committee witnesses suggested that the suspension should be
continued beyond 2012. The Scottish Council for Single Homelessness
commented that it was ―illogical‖ that some tenants of RSLs could buy their house
post 2012 given that ―the Bill aims to safeguard good quality social rented
housing.‖128
145. Shelter Scotland argued that, ―There is a case for considering extending the
current right-to-buy exemptions.‖129 Similarly, while the Scottish Council for Single
Homeless supported the provisions in the Bill to reform the right to buy, it
expressed concerns about the ending of the suspension to the right to buy for
RSLs in 2012:
―We support the measures in the bill. Further, we believe that it would not be
sensible to introduce the right to purchase to RSL tenants in 2012—the
restriction should be extended indefinitely. We must consider the profile of
RSL stock: it is likely to be more modern and include some of the most
popular housing types. Our fear, which I think that the SFHA echoed, is that
we will lose from the long-term renting pool some of the houses—the larger
127
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houses, the houses with gardens and so on—that will be most needed in
future.‖130
146. The SFHA expressed it position on housing associations which obtained
charitable status after 18 July 2001:
"In our view those associations should not necessarily have to justify an
extension to the blanket exemption beyond 2012 simply because they
missed a notional cut-off date. We understand that there are around 15
organisations falling into this category, and around 7000 properties at risk of
becoming eligible to be bought under RTB in 2012. "131
147. The Scottish Government estimates that when the suspension of the right to
buy for tenants of housing associations with the modernised right to buy that
currently exists under the 2001 Act ends in 2012, 2,800 sales of houses will occur
over the subsequent ten-year period. This represented a considerable revision on
figures reached in research carried out in 2006, which suggested that between
3,500-4,500 properties would be sold per annum until 2015 and that the figure
would then level off to 3,000 per annum thereafter. A detailed explanation of the
reasons for the revisions to these estimates were provided in supplementary
evidence from the Scottish Government. A key difference in the two estimates is
that the 2009 estimate is only looking at modernised right to buy rights (as
opposed to the 2006 report which looked at all rights) and includes a more
accurate estimate of non charitable RSLs.
148. The Scottish Government‘s 2009 forecast was calculated on an assumed
sales rate of 1.5%, which represents the mid-point of the range of sales rates used
to forecast the wider impact of the right to buy reforms. These recent forecasts
were based on the assumption that the proposed reforms to end right to buy for
new social housing and new tenants and that therefore the number of tenancies
affected by the 10 year suspension would be fixed number at 30 September 2012
that would decrease by 1.5% each year as stock was sold under the right to buy at
this rate. The Scottish Government estimated that if the suspension to the
modernised right to buy was not extended, then 27,000 tenancies would be able to
exercise their modernised RTB in September 2012.
149. The Minister also indicated that he did not anticipate a significant number of
sales from the 80,000 properties that constitute the housing association stock as
there are ―a high percentage of people in local authority houses and RSL housing
who live on benefits.‖132 The Minister considered that those ―people do not have
the werewithal to go out and buy a house.‖133 However, in supplementary
evidence, the Minister confirmed that the SHR does not collect information on how
many of those tenants live in houses currently exempt from right to buy until 2012.
The Minister also explained that RSLs supply the percentage figure for the number
of tenants in receipt of either full or partial housing benefit and based on a total
number of 259,7561 RSL tenancies, 61.11% were in receipt of partial or full
130

Scottish Parliament Local Government and Communities Committee. Official Report, 21 April
2010, Col 3065.
131
SFHA. Written submission to the Local Government and Communities Committee.
132
Scottish Parliament Local Government and Communities Committee. Official Report, 28 April
2010, Col 3117.
133
Scottish Parliament Local Government and Communities Committee. Official Report, 28 April
2010, Col 3117.

33


241

Local Government and Communities Committee, 5th Report, 2010 (Session 3)
housing benefit. The Minister explained that historical evidence was used to
project the percentage of current stock that was likely to be the subject of right to
buy after 2012 and that based on the peak of 2%, only 1,600 properties would be
bought.
150. In supplementary evidence to the Committee, the Minister also emphasised
that individual Registered Social Landlords will be able to apply to the Scottish
Ministers for an extension to the current suspension. The Minister pointed out—
―…that the suspension of Modernised Right to Buy entitlements for RSL
tenants is not part of the Bill. It will be for individual RSLs to decide for
themselves whether they wish to apply to Ministers to extend beyond 2012
any current suspensions and the Scottish Government proposes to develop
new guidance for RSLs on this issue for publication next year. We will
engage closely with stakeholders on the development of the guidance which
should reflect criteria such as meeting housing need, safeguarding stock
where required and taking account of the landlord's ability to pay for policy
priorities such as the S[cottish] H[housing] Q[uality] S[tandards].‖134
151. The Committee recognises the case made by a number of organisations
for a continued suspension of the modernised right to buy for registered
social landlord tenants. However, the Committee recognises that individual
registered social landlords will be able to apply for an extension and does
not support a continued statutory suspension. The Committee concurs that
there are a number of factors that should be considered in relation to this
situation and calls on the Scottish Government to consult the Committee on
the development of the guidance for registered social landlords to apply for
a further suspension.
152. The Scottish Disability Equality Forum expressed a concern that disabled
tenants might lose their right to buy when obliged to move into new supply housing
because of a disability and called on the retention of the right to buy to be
extended to disabled tenants forced to move into new supply housing because of
a disability when no suitable alternative is available.
153. COSLA believed that this issue reflected the ―need to consider the right to
buy and social housing within a wider housing system of private rented housing
and home ownership.‖135 It explained that in this situation—
―It is a matter of finding a balance between protecting our disabled-accessible
stock and providing the same benefits to all tenants across the piece. We
have discovered that, along the way, we have lost many properties that have
a large number of bedrooms, that are disabled accessible or that are suitable
for older people Therefore, people with those needs who are on the waiting
list are discriminated against.‖136
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154. The Regional Networks of Tenants Organisations expressed its sympathy for
people in this situation but stated that—
―…if a disabled person has a right to buy they can use it to buy the property
that they are in at the moment, so we are talking about losing the right to buy
only if they move to a state-of-the-art, disabled-friendly, new-build house. I
can imagine people aspiring to own a property like that, but only two or three
houses in a whole area are being built to that disabled-friendly design. If we
allowed someone who moved into such a house the option of buying it, the
house would be lost to the social rented sector and replacing it would be a
problem. If we allowed the disabled person to buy the house, it would create
an equality issue in reverse, because other people who move into new
housing would lose their right to buy.‖137
155. In evidence to the Committee the Minister for Housing and Communities
acknowledged that there were mixed views on the issue. He stated that ―if you sell
off the stock, you reduce the chances of many disabled people getting the kind of
house that they need, or they have to wait much longer for it.‖138 The Minister also
agreed that this was an issue that could be included in the Charter.
156. The Committee notes the concerns of the Scottish Disability Equality
Forum and calls on the Scottish Government to consult on and address this
issue in the Scottish Social Housing Charter.
157. In oral evidence to the Committee, COSLA presented its position that local
authorities should have the ―right to sell‖ in order to ensure ―that councils can use
their local housing strategies to identify exactly what the needs are in their
areas.‖139 COSLA explained that this would allow ―the potential selling off of
properties that could not be brought up to meet Scottish Housing Quality
Standarsd (SHQS) in the near future within local government resources, but for
which there is scope for the necessary investment being brought into play under
private ownership.‖140 COSLA indicated that councils such as West Lothian had
built houses in the past with a view to selling them and bringing in additional
income. COSLA concluded that it needed ―flexibility so that councils can best
understand their financial position and so that they can maximise the use of their
prudential borrowing capacity in the best way.‖141
158. The CIS Scotland also referred to the ability of local authorities to sell social
housing, arguing that the approach of local authorities could be more strategic if
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they ―could determine where they want to sell properties and perhaps the
discounts that they want in such areas.‖142 It explained—
―When a local authority as a strategic body develops its local housing
strategy, it considers need, demand and housing markets in its area and it
should be able to make the decisions. The delegation to local authorities of
decisions on pressured area status is an example of that. Local authorities
could decide that they want in some areas to encourage people to buy their
property and that they want to sell their property. They might decide that, in
other areas, the right to buy does not apply and they do not want to
encourage people to buy, because of shortages or because the properties
are new. Local housing strategies come into that. The approach can be more
strategic than it is at present.‖
159. The Minister for Housing and Communities assured the Committee that the
Scottish Government was not ending or changing the right to sell. He set out the
position for both local authorities and registered social landlords in relation to the
right to sell—
―They continue to have the right to sell. There are certain circumstances,
though, in which they must get ministerial approval to do so. In fact, they
sometimes require ministerial approval not to exercise their right to sell. … In
certain circumstances, RSLs will have to get approval from the Scottish
Housing Regulator to sell—for example, if they want to sell at a significant
discount. However, by and large, both local authorities and RSLs have the
right to sell. We do not need to change the law in that respect, because that
right continues.‖143
160. The Committee notes the case made by COSLA for more flexibility for
local authorities in order that they can maximise the resources available to
them in delivering their housing strategies. However, the explanation
provided to the Committee by the Minister indicates that local authorities
and registered social landlords have the “right to sell”, albeit with certain
conditions attached in relation to securing Ministerial approval.
LANDLORD REGISTRATION
Introduction
161. Part 12 of the Bill contains miscellaneous amendments to Part 8 of the
Antisocial Behaviour etc. Scotland Act 2004 (―the 2004 Act‖). The Bill aims to
strengthen the existing powers in the 2004 Act and clarify the legislation. It aims to
support local authorities to take action where they have concerns in relation to the
registration of landlords, giving them powers to obtain evidence, imposing higher
fines on landlords that fail to register and provide for additional information in the
landlord register and fees for nominating unregistered agents.
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162. The Private Rented Housing Forum recognised that the 2004 legislation in
relation to landlord registration had not fulfilled its objectives. It stated—
―There is the argument that we are still in the early days, but we are now a
few years down the line and I would like to think, at least, that enforcement is
happening. When we hear that in some areas only a few people—fewer than
10—have been refused, we have to question whether the scheme provides
value for public money and whether enforcement is being carried out. 144
163. Currently, a local authority can apply sanctions which can lead to a criminal
prosecution or a cessation of the rent payable, however the use of enforcement
powers varies among local authorities. The Policy Memorandum indicates that
―some local authorities have stated that they are reluctant to use the powers that
they have to refuse applications for registration because they expect difficulty in
achieving a successful prosecution should that step be necessary.‖ 145 The
Committee established that no prosecutions had taken place under this legislation.
It also heard from Hillhead Community Council that the cost was a deterrent, as
―after all, it can cost £2,000 to take a case to court.‖146
164. The Glasgow and West of Scotland Forum of Housing Associations
suggested the existing problems with enforcement and the capacity to tackle
disrepair could be linked to a lack of resources. In relation to Glasgow, it stated
that, ―Financial pressures also mean that the City Council does not have the
staffing levels needed to manage private landlord enforcement or disrepair issues
as it would wish.‖147
Fees for the appointment of an agent
165. Section 133 amends the 2004 Act to allow a local authority to charge a fee
where a landlord seeks to add an agent following registration. This responds to an
omission in the original legislation whereby a landlord was charged for registering
an agent at the initial time of registration but not if the agent is registered later.
Access to the register
166. Section 134 amends the provisions in the 2004 Act in relation to access to
the register to allow additional information on applications to be given out in certain
circumstances. It also requires local authorities to keep and provide information on
whether an application has been received but not yet decided. It places an
obligation on a local authority to note in its register any person that has been
refused entry or removed from the register on the grounds that they - or their agent
- are not fit and proper to act as a landlord. Any such note must be removed after
12 months if a subsequent registration of that landlord is completed.
167. NUS Scotland, in written evidence to the Committee observed that, ―Ensuring
local authorities provide information on pending applications, and those landlords
who have been de-registered, is a good step forward in modifying the original
144
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legislation.‖148 The City of Edinburgh Council welcomed the amendments relating
to access to the register. However, it indicated that it still had—
―…concerns over the practicalities of making information on refused and
removed registrations available on the public register. Whilst we agree with
the principle behind this, in practice it will be extremely difficult to ensure that
the enquirers have identified the correct person given the limited information
they are likely to have… It is our view that information on refused and
removed registrations should be made available through enquirer contacting
the local authority. This will allow the enquirer to access accurate and the
most up-to-date information through dialogue with the local authority.‖149
168. Consumer Focus Scotland welcomed the provisions as it had—
―….been concerned for some time that the web-based register is note
providing current or future tenants with enough information to provide them
with reassurance that their landlord is registered. Similarly, one of the
benefits of landlord registration was to assist owners in tenement properties
in identifying landlords. At present, the gaps in information man that the
system is not meeting these aims.‖150
Penalty for acting as an unregistered landlord
169. Section 135 of the Bill increases the penalty for acting as an unregistered
landlord from level 5 on the standard scale to £20,000. The Minister for Housing
and Communities stated that ―….the biggest and most important issue under the
Housing (Scotland) Bill is the quadrupling of the fine, which I hope will have a
more substantial deterrent effect than the current maximum fine of £5,000.‖151
170. The evidence heard by the Committee recognised that the increase in the
fine could act as a disincentive, but that it was also important to have effective
enforcement. For example, the National Union of Students in Scotland stated that
it believed—
―….that enforcement of landlord registration could be improved. It is patchy
throughout Scotland and dependent on the priority that the local authority
gives to catching unregistered landlords. We welcome the proposed increase
in the fine for unregistered landlords from £5,000 to £20,000. We would also
welcome awareness raising among students and tenants in the wider
population about their rights and the system of registration for landlords and
HMOs in general.‖152
171. In one of the informal meetings held by the Committee in Glenrothes, the
Council had promoted landlord registration and consequently had between 150
and 250 new landlords registering per month. A total of 9,625 landlords were now
148

NUS Scotland. Written submission to the Local Government and Communities Committee.
City of Edinburgh Council. Written submission to the Local Government and Communities
Committee.
150
Consumer Focus Scotland. Written submission to the Local Government and Communities
Committee.
151
Scottish Parliament Local Government and Communities Committee. Official Report, 28 April
2010, Col 3102.
152
Scottish Parliament Local Government and Communities Committee. Official Report 14 April
2010, Col 2982.
149


246

38

Local Government and Communities Committee, 5th Report, 2010 (Session 3)
registered in Fife, representing 99% of known landlords. However, it was
estimated that as many as 4,000 landlords remained unregistered.153
172. In relation to the fines, Sustainable Communities (Scotland) observed—
―At the moment, those fines go to the Exchequer, because the whole process
is carried out through the criminal justice system. Our evidence suggests that
if the transgression were made a civil offence, the funds that were gained
from fines would be available to local authorities, which would increase the
enforcement activity and make it much more effective without increasing the
cost to the public purse.‖154
173. The Scottish Government explained in written evidence to the Committee
that civil penalties are generally used for smaller offences of which there are a
large number and for which evidence can be demonstrated easily, such as parking
offences. It also indicated that it was ―not clear that such a change would improve
compliance or facilitate local authority enforcement action.‖155 The Scottish
Government stated that the Private Rented Sector Strategy Group, which
represents key stakeholders in the sector, hade identified a number of problems
with the idea of introducing civil rather than criminal offences, but had agreed to
return to the issue of enforcement in the future, considering in particular how the
criminal court procedure can made to work more effectively.
174. In evidence to the Committee, the Minister for Housing and Communities
indicate the ―the weight of the evidence that I have received, as a minister,
suggests that it is much better to keep that provision in the criminal sphere, rather
than under the civil law.‖156 He added—
―For some people there is an argument that, if the provisions came within the
civil law sphere, the money would not go to the Treasury but would come
back into the coffers here. I do not think that the amounts that would be
involved outweigh the other arguments against making such a change.‖157
175. The Private Rented Housing Forum stressed that both the quality of
registration and enforcement varied in Scotland, but that there was a particular
need to promote better enforcement—
―enforcement is patchy throughout Scotland, the registration scheme works
very well in some areas, both urban and rural; it just depends on the
resources that local authorities put into those teams. There are good results
from the scheme in terms of partnership working with local landlords and
communities. However, we are disappointed that that is not the case
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throughout Scotland, and we feel that something should be done about
enforcement.‖158
176. The Private Rented Housing Forum further argued that ―it makes no
difference to an unregistered landlord whether they are fined £5,000 or £20,000 if
no one enforces it in the first place‖, emphasising that ―a fine is no deterrent in
itself; we support the principle of it as long as it is enforced.‖159
177. An additional issue of awareness was raised by the Private Rented Housing
Forum. It pointed out that there were landlords who might not realise that there
was a need to register and that there was therefore a need to raise awareness of
the legal obligation to register. This was particularly the case when a landlord let
out a house for a limited period of time or to a family member or a friend. The NUS
in Scotland emphasised that ―a great deal of awareness raising needs to be done
among tenants and wider society as well as among landlords.‖160 It suggested that
work should be done with tenants' existing contact points to raise awareness.
178. In evidence to the Committee, the Minister agreed that it was important to
share information across the public sector, and more particularly in relation to
private landlords. He stated that, ―[The] point about sharing data within a local
authority is valid in the context of the need for effective enforcement and control in
such situations.‖161
179. The Private Rented Housing Forum indicated that council tax was technically
―the easiest mechanism to use, because the council tax records are the most
comprehensive, so it is known who the landlords are, who the occupiers are and
who is due to pay the council tax.‖162 The Private Rented Housing Forum also
indicated that some local authorities were proactive in checking advertisements for
rented property to ensure that the landlord was registered. It also indicated that
there was no requirement for a letting agent to verify that a landlord was registered
before advertising a property on the landlord‘s behalf.
180. It emerged in evidence to the Committee that some local authorities
conducted cross-checks to establish whether tenants in receipt of housing benefit
to pay rents were living in properties where there was a registered landlord but
that there was no systematic approach to drawing on existing data – whether it is
council tax or housing benefit data - to establish whether properties were let by an
unregistered landlord. One reason posited for this was data protection provisions.
181. There were also concerns expressed in evidence about the approach be
some landlords to the need to register. The Tenants Information Service explained
the view of its members in the Glenrothes Area Residents Federation—
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―The general feeling of tenants in Glenrothes is that private landlord
registration does not go far enough because landlords who apply for
registration just think that it is a paper exercise and do not take any of the
potential enforcement powers seriously; they simply consider it a tick-box
exercise. Tenants of private landlords and the Glenrothes Area Residents
Federation are pushing for more enforcement and more clout in relation to
the registration of private landlords.‖163
182. The East Lothian Tenants and Residents Panel, drawing on the views of all
the active tenants and resident groups in East Lothian, concluded that—
―A landlord registration scheme exists, but it is failing and lacks any
enforcement. Private landlords should be made more responsible for the
tenancy as well as for ensuring that the property is fit for rental. Control over
tenants, in relation to antisocial behaviour and so on, should also be
considered.‖164
Power to obtain information
183. Section 136 empowers local authorities to require a person associated with a
property to provide information to a local authority. Persons who own, occupy or
have an interest in a house or who act for the owner must confirm the nature of
their interests in the house and provide information on others with an interest in
the house. The purpose of this provision is to help the local authority obtain
information that will allow it to identify the landlord. A fine of £500 can be imposed
on a person who does not comply with this requirement.
184. Concern was expressed about this provision in evidence as it was perceived
as potentially placing the tenant in a vulnerable position with unscrupulous
landlords. Consumer Focus Scotland stated that it was ―concerned about the
power being used to compel tenants to provide this information or to open
themselves up to potential criminal charges.‖165 It was pointed out that tenants
might be fearful of losing their tenancy if they provided information on their
landlord. NUS Scotland stated that it was ―not keen on that proposal in
practice‖.166 It explained—
―I can see why in principle we might want as many levers as possible to get
information about landlords, but in practice asking tenants with short assured
tenancies, who may have only months left of security of tenure, to give
evidence against their landlord would often be asking them to choose
between eviction and giving information to the authorities. I can see the
reason for the provision, but I am not sure that the unintended consequences
have been fully recognised.‖
185. Sustainable Communities (Scotland) concurred with this point of view,
observing—
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―Many tenants in HMOs are frightened to spill the beans on landlords, if you
like, simply because they think that that might put their tenancy at risk. There
are many ways other than legal processes in which landlords can make life
uncomfortable for tenants who are causing them difficulty, and there are even
fewer restrictions on illegal landlords. We are sympathetic to tenants who find
difficulties with landlords.‖167
186. The Private Rented Housing Forum did not have an issue with the principle
of section 136, but commented that ―the last thing that a local authority would want
to do is use it, but landlords and tenants have responsibilities, and ensuring that
the legislation is enforced is uppermost in our priorities.‖168
187. In evidence to the Committee, the Minister for Housing and Communities
confirmed that the fine would only be imposed at the discretion of the local
authority, clarifying that ―it is a power rather than a duty to impose the fine and,
secondly, it will obviously be at the discretion of the local authority whether to
impose the fine.‖169 He also made a commitment to reconsider the proposal if the
Committee considered this to be necessary—
―If you think that it needs to be tightened up or that it is potentially too harsh
in some way, we will listen carefully to what you say. In any case, we will
issue clear guidance to local authorities on the need—which the convener
has rightly pointed out—to be sensitive to the fact that many vulnerable
people will, for good reasons, not provide the information. However, there will
also be a number of chancers who are not prepared to give the information
because they are in cahoots with the landlord. That is why I believe that it
should be left to local discretion.‖170
188. The Committee welcomes the amendments and additions to the
Antisocial Behaviour etc. (Scotland) Act 2004 in order to strengthen the
legislation relating to the registration of landlords and improve its
enforcement. The Committee notes that the Minister indicated that there will
be “further change in relation to landlord registration, particularly to address
enforcement issues” in the private housing bill.171 The Committee therefore
reiterates the point that it makes earlier in this report emphasising that it
would have been preferable to have dealt with these issues within one Bill
rather than two.
189. The Committee supports the amendments to the register that provide
for a fee to be charged when a landlord seeks to add an agent following
registration. The Committee also welcomes the amendments to the 2004 Act
in relation to access to the register to allow more information to be given out
on landlords. It is of the view that this will make the operation of the register
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more transparent and build in an additional incentive to landlords to
register.
190. The Committee considers that the requirement on local authorities to
provide information on applications for the register and on decisions where
a landlord has been refused registration or deregistered will help to ensure
that landlords fulfil their obligations under the legislation. In particular, it will
assist in addressing the problem of “rogue” landlords who have, to date,
been able to act with relative impunity despite the existing legislation. These
provisions will provide transparent information on landlords and agents who
are not fit and proper to act as landlords, which will be available to other
local authorities that may have a concern about a landlord or agent.
191. The Committee notes that to date no landlords have been prosecuted
for failing to register. It is of the view that there is little incentive for local
authorities to pursue a criminal prosecution due to the cost and time
involved and the fact that the revenue from the fine levied goes to the
Exchequer rather than the local authority itself. The lack of prosecutions has
effectively allowed bad landlords to continue operating outwith the system
and has had limited effect on protecting the most vulnerable tenants. As
currently framed, it does not appear that the Bill will address this issue.
192. The Committee supports the increase in the penalty for those acting as
unregistered landlords. The Committee considers that an increased fine will
help to act as a deterrent to landlords who operate without registering. The
Committee considers that the Scottish Government should prioritise the
work being conducted by Private Rented Sector Strategy Group on how
criminal court procedures can be improved to ensure that unregistered
landlords are prosecuted.
193. The Committee concurs with those witnesses who emphasised the
importance of awareness-raising in respect of the legal requirement to
register, especially among tenants and the public more generally. It believes
this will help to increase the expectation among tenants and householders
that landlords should be registered. The Committee also calls on the
Scottish Government to consider placing a legal requirement on letting
agents to inform landlords of the need to register.
194. The Committee has reservations about the provisions proposed in
section 136 (as well as the similar provision relating to HMOs in section 186
of the 2006 Act), which provides local authorities with the power to obtain
information. Whilst the Committee notes that the Minister emphasised the
discretionary nature of the power, the Committee questions how a local
authority official will be able to ascertain which tenants may be colluding
with a landlord and which may be fearful of the landlord ending the tenancy
if they provide information on the landlord. The Committee also considers
that the provision may be impracticable; for example it is not outside the
realms of possibility that a “rogue” landlord might pay the £500 fine if the
tenant is prepared not to reveal the information. The Committee believes that
improvements in landlord registration and tackling “rogue” landlords can be
better achieved by other means.
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195. The Committee welcomes the Minister’s comments in relation to
sharing data. It believes that considerable progress could be made in
enforcing landlord registration by identifying unregistered landlords through
council tax or housing benefit data. The Committee believes that greater
enforcement could be achieved through this route than by giving local
authorities the power to obtain information on landlords from third parties. It
therefore calls on the Scottish Government to support and facilitate this
work by local authorities as a means of reinforcing the enforcement
provisions proposed in the Bill. In particular, it calls on the Scottish
Government to approach the relevant UK authorities with a view to reaching
an agreement on obtaining this information.
196. Additionally, the Committee calls on the Scottish Government to
consider other forms of legislation that could assist in improving the
implementation of the registration criteria, as well as the identification of
unregistered landlords. Notably, the Committee believes that there is merit
in placing a legal obligation on letting agents to inform potential landlords of
the requirement to register and checking landlord registration before a
contract with a tenant is signed. Furthermore, letting agents should be
required to provide information on the identity of a landlord to a local
authority.
Amendment of Housing (Scotland) Act 2006
Introduction
197. Part 12 of the Bill amends the Housing (Scotland) Act 2006 (the ―2006 Act‖).
This includes provisions in section 138 which remove the need for local authorities
to submit draft Housing Renewal Area designation orders to the Scottish Ministers
for approval.
Recovery of expenses
198. Section 139 relates to the recovery of expenses for maintenance plans. The
policy objective of this is to reinforce and extend the existing powers of local
authorities to pay and recover the costs of missing shares in maintenance
accounts. The Policy Memorandum states the measures were introduced as a
response to concerns among local authorities and that the ―amendments to be
introduced by the bill will ensure that local authorities have appropriate powers to
encourage owners to take responsibility for looking after their own properties.‖172
199. In evidence to the Committee, the Private Rented Housing Forum stated in
relation to section 139 that it—
―…fully support the proposal, which addresses a big issue for us. You will
hear from many groups in our communities that absentee landlords
sometimes do not pay their share…we support any mechanism that will
enforce common repairs by getting the missing share or shares.‖173
200. Sustainable Communities (Scotland) also recognised that legislation was
needed to address this problem. It stated—
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―Serious property decay is resulting from landlords not meeting their
responsibilities. Some landlords are good, but sufficient are not and neglect
the appearance of buildings, to the extent that the conservation area
appraisal and the St Andrews town guidelines say that such buildings
seriously blight what is supposed to be the most historic small town in
Scotland.‖174
201. Hillhead Community Council identified a particular problem in the
maintenance of private housing where there were a large number of HMOs and in
the maintenance of communal areas—
―There seems to be no overarching system for controlling tenements in which
there is a preponderance of HMO landlords. In such cases, many of those
landlords are simply interested in the rent and not in the state of the building.
The existing legislation takes effect at the door of the flat and takes no
account of the impact on others. It may cover the state of the close or of the
garden, but it does not cover the structure, and we think that that needs to be
addressed.‖175
202. While it welcomed the provisions in the Bill, the Private Rented Housing
Forum also expressed a concern about the extent to which local authorities would
use this power—
―You asked whether the proposal will work. I am afraid that it is up to local
authorities to use the power. Whether they feel that they will be resourced to
do that is another question. We know of good practice in some parts of
Scotland where local authorities quite readily issue statutory notices to
improve properties. I believe that that has been common practice in the city
of Edinburgh since the 1970s, but the situation is not echoed throughout
Scotland. Perhaps that good practice could be rolled out.‖176
Amendment of HMO licensing regime
203. Section 141 of the Bill amends the licensing regime for HMOs contained in
the 2006 Act. In considering Part 13 of the Bill, the Committee focused on the
provisions relating to HMOs as it considered that there were disjoints between the
HMO licensing regime, the registration of private landlords and planning law which
had resulted in a failure to address rising concerns in some communities –
particularly those with large student populations – about the prevalence of HMOs
and the impact that this could have on sustainable and mixed communities.
204. The existing provisions relating to HMOs in Part 5 of the 2006 Act will not
come into force until 31 August 20011. In written evidence to the Committee, the
Minister stressed that—
―These will bring in significant additional enforcement powers for local
authorities. They will increase the maximum fine for a landlord found guilty of
operating an unlicensed HMO from £5,000 to £20,000 and allow local
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authorities to use rent penalty notices to prevent unlicensed HMO landlords
from collecting rent from their tenants.‖177
205. The Committee notes that the Scottish Government has consulted on further
amendments to the licensing and enforcement of Houses in Multiple Occupation
(HMO) in the context of the private sector housing bill that it has indicated that it
plans to introduce in the current parliamentary session, although the Committee
notes that the Minister has stated that this ―depends on the overall legislative
programme for 2010-2011.‖178 The Scottish Government, in its consultation, has
sought views on:


―Allowing tenants and local authorities to claim back from landlords rent paid
in an unlicensed HMO; and



Failure by the landlord of a property to provide information when required
leading to the presumption that the property is an HMO.‖179

206. In evidence to the Committee, the Minster for Housing and Communities also
indicated that the Scottish Government‘s consultation on the proposed private
sector housing bill had included the idea of overcrowding abatement orders. He
stated that some councils, notably Glasgow City Council, was in favour of such
powers to tackle overcrowding in the private rented sector.180
207. The majority of concerns expressed in evidence to the Committee related to
the enforcement of HMO licensing and the impact that HMOs have on
communities. The Committee is of the view that it would have been more
helpful if it could have considered the totality of the proposed amendments
to the 2006 Act, rather than considering some in the knowledge that further
amendments might be introduced later in an additional bill. The Committee
is not currently in a position to ascertain whether the provisions in the Bill
will address the concerns about HMOs that were raised in evidence. It also
believes that it would have helped stakeholders with an interest in HMO
licensing legislation to have a complete picture of the Scottish
Government’s intentions in relation to amending the HMO licensing regime.
208. Section 141 seeks to address some of the existing problems linked to the
HMO licensing regime. It amends section 125 of the 2006 Act to provide Scottish
Ministers with the power to specify by order any additional categories of multioccupancy living accommodation as licensable HMOs. This will allow Ministers to
extend HMO licensing – which is designed to protect the occupant by setting
conditions for physical occupancy, safety and tenancy management – to types of
multi-occupancy accommodation that currently fall outside the definition of a
licensable HMO. The amendments change the provisions in relation to living
accommodation in order that it does not need to be a house or premises or the
only or main residence of the occupants in terms of the 2006 Act. This responds to
concerns expressed by local authorities that landlords were avoiding HMO
licensing of properties where the occupants lived in the property only for a short
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time and that their principal residence was elsewhere (or the landlord claimed that
this was the case). It will address situations where migrant workers are living in
sub-standard accommodation and overcrowded conditions under what a landlord
describes as a ―short-term let.‖
209. In relation to the issues of whether the definition of HMO living
accommodation should be altered, Hillhead Community Council stated that it
would like to see more flexibility. It observed that, ―There are certainly several
categories of private let that escape all regulation, and ways of dealing with that
should be found.‖ It also expressed a concern about the existing definition and the
identification by HMO officers of shared facilities as the basis for deciding whether
a property was and HMO, suggesting instead that the definition should be base on
accommodation where ―three or more unrelated people shared‖ as that ―would
bring more properties under regulation.‖181
210. The Committee heard a number of views from witnesses on extending the
definition of HMOs to include short-term and holiday lets. The Private Rented
Housing Forum suggested that, ―Requiring HMO licences and so on in connection
with such temporary lets is a bit onerous and would have a detrimental effect on
the local economy.‖ Instead it suggested that it was ―perhaps more appropriate
that it be covered not by HMO licensing but by landlord registration—at the
moment, the owners of holiday-let properties do not even need to be
registered.‖182
211. NUS Scotland indicated that this was ―one part of section 141 that we agree
with.‖ It further explained that ,―A problem exists in relation to the sort of properties
that you mention, and I think that addressing it would help with regard to the
credibility of the HMOs with which we are concerned.‖183
212. Sustainable Communities (Scotland) pointed out that ―sometimes, HMOs and
short-term lets are the same thing ― with a flat being student accommodation in
term time and a holiday let in vacation time.184 It also observed that there were
problems with ―party flats‖ and hostels located in tenement buildings because of
the succession of short-term residents.
213. The Scottish Government indicated that ―while it was for local government to
deliver the necessary changes on the ground, the Scottish Government has
committed to help local partners to publicise what action can be taken and
promote proactive actions by local agencies.‖185 It further explained the reasons
why it as difficult to legislate in this area—
―…any regulations to govern the number or occupants of their behaviour in
holiday lets would have to apply across the sector and would impact
significantly on a wide range of tourism accommodation businesses.
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Registration restricted to, for example, party flats would be easily evaded and
difficult to enforce because of difficulties with precise definition and clear
evidence.‖186
Amendment of HMO licensing regime – breach of planning control
214. Section 141 also introduces a new section into the 2006 Act on preliminary
refusals of breaches of planning control. This gives local authorities a discretionary
power to refuse to consider an application for an HMO if it believes that the
occupation of the accommodation as an HMO would constitute a breach of
planning control. The purpose of this amendment is to allow local authorities,
where they decide that HMOs in their area require planning permission, to require
planning permission. This will prevent the anomalous situation whereby an HMO
can continue to have a licence even when it is operating in breach of planning law.
The Policy Memorandum states that this will help address the situation where
―HMOs operating without planning permission can adversely affect neighbours and
their owners have an unfair advantage as compared to landlords who comply with
planning requirements‖ by allowing a local authority to ―deal with cases ―where
HMOs are operating in active breach of a planning decision.‖
215. The NUS Scotland expressed concerns about this provision. It stated—
―The paramount concern for NUS Scotland centres around proposals to mix
safety and planning legislation. The proposal to give local authorities the
power to refuse to consider an application for an HMO licence, if they feel
that the occupation of the property as an HMO would be a breach of planning
control, is very worrying. The key aim of HMO licensing is to protect tenants
from harm and exploitation by ensuring HMOs are of a certain standard and
tenants are treated fairly. By giving local authorities the ability to make HMOs
secondary to planning legislation, tenants, including students, could be very
vulnerable to decreasing levels of safety and to poor treatment in the private
rented sector.‖187
216. In evidence, the Committee heard a number of concerns about the powers
that local authorities had in relation to HMOs and the enforcement of the existing
legislation. The Committee notes that Part 5 of the 2006 Act will not come into
force until 2011 and that this will also provide greater powers to local authorities at
that point.
217. Hillhead Community Council stated that enforcement did not work ―because
local authorities do not have the powers that they need and the enforcement
powers have no teeth.‖188 It further explained that—
―Houses in multiple occupation officers tell us that they desperately need
powers to close the properties of persistent offenders and HMOs in which
serious breaches of the rules have occurred. They also tell us that the cost of
taking an enforcement case to court is £2,000; that fines are derisory—they
are less than a week's rent for an HMO; and that bringing a case to court is
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almost impossible because of the level of serious crime cases that sheriffs
are hearing.‖189
218. Hillhead Community Council was of the view that the bill did not provide
enough power to local authorities, stating that, ―There is nothing in the legislation
that enables local authorities to use powers to correct that situation.‖190 It
explained that enforcement orders where ―simply ignored‖ and fines ―not
necessarily paid‖ and not always pursued. Where an HMO was taken to court ―the
fine has been £400 or the court has simply admonished a landlord who has been
fined before.‖ Hillhead Community Council concluded that, ―Failings in how the
system operates could be addressed.‖191
219. Hillhead Community Council also pointed out that under planning or licensing
legislation there was no basis for a criminal prosecution. It noted that –
―…it is essential that planning consents and considerations are in place
before licences are applied for. Otherwise, people will simply apply
retrospectively—and those who do so usually get approval because by then it
is too difficult to do anything about it.‖192
220. The subdivision of properties to accommodate more tenants in and HMO was
a particular issue raised in evidence. This included adaptations which incorporated
services into new areas of tenemental properties and, as a result, caused
additional disturbances to neighbours. In written evidence, Hillhead Community
Council identified three areas in which properties were adapted for the purposes of
letting as an HMO. These were the: ―relocation of stacked services (kitchens,
bathrooms, drainage); subdivision of main rooms to increase rental; [and]
installation of extra kitchens and bathrooms to avoid HMO legislation.‖ Sustainable
Communities (Scotland) called for this to be addressed in legislation—
―Measures should be enacted to prevent the adaption of flats in traditional
tenement properties which involve sub-division of rooms and relocation of
services (such as water supplies to toilets, sinks and showers) which
increase flooding risks for downstairs tenements and produce noise problems
which adversely affect living conditions and amenity for neighbours.‖193
221. The National Union of Students suggested that students and tenants groups
shared the same views on the adaptations and subdivision of tenemental
properties, but pointed out that a ceiling on the proportion of HMOs in an area
might further encourage this—
―Students and tenants groups more generally are probably at one with people
who do not want overcrowded properties that are subdivided too much. It is
189
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quite interesting—or perhaps ironic—that some of the proposals for capping
or reducing the number of HMOs in a given area would increase both the
pressure on the remaining HMOs and the benefit of making such
subdivisions. If… we do not want overcrowding and oversubdivision of
properties, we therefore do not want to reduce the number of and increase
the pressure on the remaining HMOs in a given area.‖194
222. One particular issue that emerged in evidence was the concentration of
HMOs in certain areas. Sustainable Communities (Scotland) outlined its concerns
about concentrations of HMOs in oral evidence to the Committee—
―…no matter where they are, concentrations of HMOs are detrimental to a
community. They change its nature. There is often a progression from
reasonable numbers of HMOs to overwhelming numbers of HMOs, as they
tend to congregate together. If you live in a tenemental property—or, indeed,
in any other kind of property—and your neighbours are being replaced by
short-term and in some cases seasonal residents with an average tenancy of
10 months, the "pride of place" in that community begins to evaporate, as our
submission says. People who live there permanently have few or no longterm neighbours. The community starts to deteriorate in a number of different
ways, including those that we heard about earlier, such as the difficulty of
maintaining a property if there are absentee landlords.‖195
223. Hillhead Community Council observed that, ―A lot of people who live below
undesirable HMOs would agree that there should not be any HMOs in
tenements‖196 and that Glasgow City Council had approached this issue by
imposing a 5% restriction on the number of tenements in a close, a block or a
street. However, this did not address ―existing situations in which there is a high
density of HMOs, nor does it address situations in which landlords have got away
with operating an illegal HMO for 10 years and have automatically got planning
consent.‖ Hillhead Community Council suggested that the latter point should be
addressed when the HMO licence came up for renewal.197
224. The NUS Scotland disputed the views about ―concentrations of HMOs
overwhelming other residents or bringing a monoculture to a particular area.‖ It
argued that—
―There is a great deal of diversity in HMOs. Of course, there is the example
of the archetypal, traditional student, but there are also increasing numbers
of young professionals and couples living with others in shared flats, and of
people who cannot afford to buy their first property—there are even more of
them in the current economic downturn. The idea that HMOs bring with them
a particular group of people and many negative aspects is not necessarily
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true. That perception needs to be dealt with, but not by reducing or putting
caps or limits on the number of HMOs.‖198
225. The NUS Scotland also warned about the potential risks associated with
adapting HMO legislation to deal with issues other than safety—
―The overriding point for us is that HMOs are about safety, not social
engineering. HMO licences were brought in and made mandatory after two
young students died in a fire in Glasgow. If we start to mix safety with social
issues around services, as important as those issues are, we start to threaten
the integrity of the safety legislation. Above all, to us that is the last thing that
needs to be done. There are other ways of tackling the issues, perceptions or
assertions that are being made, but risking tenants' safety is not the way to
do it.‖199
226. The Committee reiterates its view that the legislation on HMOs is
complex and dislocated and believes that this clouds the purposes of the
legislation and the capacity of local authorities to implement it. The
Committee regrets that it was not able to scrutinise a more complete
package of amendments to the HMO licensing regime in the context of this
Bill.
227. The Committee welcomes the amendments to the Housing (Scotland)
Act 2006 introduced by section 141 to provide Scottish Ministers with the
power to specify by order any additional categories of multi-occupancy
living accommodation as licensable HMOs. The Committee considers that
this will help reduce the grounds on which landlords avoid HMO licensing
and protect groups such as migrant workers. It will also support local
authorities in enforcement. The Committee is firmly of the view that this
order should be subject to the affirmative procedure.
228. The Committee notes the suggestion made by the Private Rented
Housing Forum that landlords who let holiday properties should be
registered. However, given that the problem with “party flats” appears to be
limited to urban areas, the Committee calls on the Scottish Government to
consider providing local authorities with discretionary powers to take action
to tackle this problem under antisocial behaviour legislation.
229. The Committee welcomes the insertion of a new section into the 2006
Act allowing for the refusal of a licence where the occupation of the living
accommodation concerned as an HMO would constitute a breach of
planning control. The Committee believes that this establishes an important
link between the issuing of a licence and the existence of planning
permission for an HMO property. It considers that this will help to address
the problem of subdivision and new services in tenemental properties. The
Committee calls on local authorities to use these powers in order that the
legislation can be effective in addressing the problems recounted by
witnesses in relation to HMO properties.
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230. The Committee recognises the concerns raised by witnesses about the
effect that a concentration of HMOs can have on a community and is
conscious of the need to find a balance which can allow communities to be
sustainable for all residents. It acknowledges that the profile of many areas
within cities have been altered as a result of an increasing number of HMOs
as the size of the student population expands. However, it believes that it is
also important for young people to have access to safe and secure
accommodation. The Committee considers that local authorities must use
housing and planning legislation and policies to support sustainable
communities and the maintenance of private sector housing.
Protection of unauthorised tenancies
231. Section 142 in Part 14 of the Bill gives Scottish Ministers the power to make
such provision, by order, that they consider appropriate for the purposes of
protecting a tenant where the lease under which the tenant lives in a property has
been granted in breach of a condition of a standard security granted over the
property, and the landlord is in default of that standard security which leads to the
property being repossessed.
Scottish Government consultation
232. The Scottish Government has consulted on three different options which
could strengthen protection for unauthorised tenants whose landlord‘s property is
being repossessed. The three options were—


giving all tenants the right to be heard at the repossession hearing, including
the right to seek a recall notice, by designating them as entitled residents;



allowing the court to grant a delay of the repossession for a period (usually two
months) after a court order has been granted to give tenants a reasonable
time to move; and



requiring lenders to repossess properties subject to tenancy, so that
unauthorised, as well as authorised, tenants could remain in the property until
the end of the lease.

233. The initial expectation had been that the Scottish Government would amend
the Home Owner and Debtor Protection (Scotland) Bill. However, the Scottish
Government has indicated that in light of the responses from a consultation
exercise on this issue it will decide whether to strengthen protection for tenants
and may bring forward more detailed proposals through amendments at Stage 2.
The Repossessions Group, which had worked on this issue in the first half of 2009
has been reconvened by the Scottish Government with a view to reporting on the
unauthorised tenancies issue before the end of June.
Proposed Stage 2 amendments
234. The Scottish Government confirmed that it intended to make amendments at
Stage 2 to the face of the bill, ―offering more specific and tighter proposals in the
light of whatever recommendations are made by the recently re-convened
Repossessions Group.‖200 In evidence to the Committee, the Minister explained
the approach adopted by the Scottish Government in relation to the Bill and how it
planned to take the work on the protection of unauthorised tenant forward—
200
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―I am hopeful that the repossessions group will publish its report next month.
We will make it available to the committee immediately. We included section
142, on unauthorised tenancies, because of the drafting requirements of the
bill—the issue had to be covered in the bill's remit—but it does not
necessarily reflect exactly what we intend to do. We will consider what the
repossessions group says and what the committee says. We will make the
report available to the committee the minute that it is published and there will
be further discussion and consultation on the matter between now and stage
2. We have not concluded what is the best way forward. Although we
estimate that unauthorised tenancies affect only between 200 and 300
people a year, it is a complex issue to tackle successfully, as they have found
down south.‖201
Unauthorised tenancies in Scotland
235. In evidence to the Committee, Crisis indicated that it was hard to establish
the extent of the problem as it is largely hidden. It did, however, state that ―advice
agencies are reporting that thousands of people are in that situation‖ and
estimated that ―many more people do not seek advice, preferring to use the limited
time that they have to find alternative accommodation.‖202 Specifically in relation to
Scotland, Crisis explained that it had—
―…carried out a survey among advisers in the private rented sector at the
beginning of last year. About 60 per cent of the advisers who responded said
that they had seen people in the circumstances that I have just described.
That included a number of advisers in Scotland—in Inverclyde, Glasgow and
Renfrewshire. We know that the problem exists in Scotland. A much smaller
pool of Scottish advisers responded, but about 50 per cent of them said that
people in those circumstances had approached them. Of those, 80 per cent
said that the most common outcome for the people concerned was that they
became homeless.‖203
236. The Council of Mortgage Lenders took issue with the term ―unauthorised
tenancies‖, pointing out that ―the person who does not have authority to proceed
with the let is actually the landlord.‖ This situation occurred most often when an
owner rented out his or her property, rather than when there was a buy-to-let
mortgage because this implied that the lender consented to the let. The Council of
Mortgage Lenders further explained—
―If a landlord approaches a mortgage lender for their consent, which is
implied in all buy-to-let mortgages, the lender will honour the tenancy until it
comes to an end. The only consent that most lenders will give is to short
assured tenancies. Once possession of a property is taken, a lender will
allow the tenancy to run to the end of its natural life. We are only discussing
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situations where the landlord has breached the terms of their mortgage, by
not approaching the lender and getting consent to the tenancy.‖204
237. The Council of Mortgage Lenders pointed out that under Scots law, if the
lender takes possession proceedings against the borrower, the lender cannot take
possession of the property if the tenant remains in the property without applying
for a notice of eviction, which may take between 200 and 360 days to go through
the court process. However, Crisis pointed out that tenants might only become
aware of proceedings shortly before they came to a conclusion and this was when
the situation could become particularly critical for tenants.
238. The Law Society of Scotland explained that two actions were required under
Scots Law—
―We are talking about two separate actions. There is an action against the
debtor by the lender, and there is an action against the tenant, whoever that
tenant is. The key is ensuring that the tenant is aware that an action is being
raised against them because that gives the tenant an opportunity to make
representations and a period before they have to remove, even if an order is
granted against them.‖205
239. The Law Society of Scotland indicated that its ―understanding of the law is
that there are protections for tenants and procedures that have to be followed.‖
The Law Society pointed out that the position of tenants in Scotland was stronger
than it had been in England ―because of the way in which actions for possession
currently run, it could be argued that unauthorised tenants have slightly more
protection because the sheriff has discretionary grounds on whether or not to end
the tenancy.‖206 It suggested that there might not be a need to introduce further
legislation if a practical solution ―through some sort of code of practice‖ could be
found—
―There must be a balance. The relationship between the lender and the
borrower is completely separate from the relationship between the landlord
and the tenant. I am not convinced that we need further layers of legislation if
something can be agreed in practical terms. It seems to be more of a
practical issue with regard to how people are identified and how and at what
point they have an opportunity to make their views known.‖207
240. The Council of Mortgage Lenders also stated that there was a need to look at
wider issues than the law. It stressed that it was important to address the fact that
the landlord has not obtained the lender's consent to let the property.
241. The Council of Mortgage Lenders informed the Committee that the
Repossessions Group would consider the issue of whether a notice had to be
served on a tenant to inform the tenant about the repossession. It observed that—
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―One thing on which we have focused is the serving of the possession notice
and whether there could be improvements in that process. I am not an expert
on court procedure, but my understanding is that, when a possession order is
served, it is served on the occupier of the property. In England and Wales,
the wording of such notices has been changed so that they are addressed
specifically to any prospective tenant of the property. That is to encourage
people to open the notice. As a matter of good practice, many lenders serve
the possession order through sheriff officers and ask them to check whether
there are people in the property. The repossessions group is considering
whether it should be a requirement for all possession orders to be served by
sheriff officers, just to check whether there is somebody in the property who
is not an owner-occupier.‖208
242. In response to a question from the Committee as to whether there were any
concrete proposals to address the problem, the Council of Mortgage Lenders also
indicated that there was no ―there are no concrete proposals as we speak.‖209
243. The Committee discussed the approach that had been taken in England and
Wales in the Mortgage Repossessions (Protection of Tenants etc) Act 2010. This
provides for a postponement of a repossession on the application of a tenant for a
period of up to two months. Crisis stated that in any changes to the law in
Scotland, it—
―… would like the tenant to be given a statutory minimum two-month notice
period at the very least. It is important that that period be from when the court
grants it, because, until the court grants it, the tenant cannot be sure that
they will get those two months. Tenants would welcome having surety that
they know the date by which they would have to move out and that there was
a reasonable lead-up time to enable them to find alternative accommodation.
We would, of course, like there to be extra flexibility, particularly for tenants
who might be vulnerable, have a disability or have a young family, who might
need longer to move.‖210
244. The Council of Mortgage Lenders stressed that the most important issue for
lenders was certainty. It explained that under the English and Welsh legislation a
tenant pays the rent directly to the lender during the two-month period but the
lender does not become the landlord.
245. The Committee is not content that it is being asked to give Ministers the
power to introduce secondary legislation on an issue which was still being
considered by the Repossessions Group during the Committee’s Stage 1
consideration of the Bill. While the Committee appreciates the Scottish
Government’s intention to make the report of the Repossession Group
available to the Committee, it notes that the Repossessions Group report is
not available at the time of agreeing the Committee’s Stage 1 report on the
general principles of the Bill. It therefore calls on the Scottish Government to
208
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provide the Committee with more detail on any proposals to amend this
section in advance of the Stage 1 debate. The Committee therefore
considers that it is appropriate that any order introduced by the Scottish
Ministers, in accordance with the powers provided to them in section 142 of
the Bill, be subject to the affirmative procedure.
246. The Committee notes that the Subordinate Legislation Committee was
not content with the power to introduce secondary legislation in section 142
and that it did not consider the holding measure approach proposed by the
Scottish Government to be acceptable. In its report, the Subordinate
Legislation Committee asks the Scottish Government to forward its
proposals, once developed, to the Subordinate Legislation Committee, so
that it has the opportunity to consider the proposals well in advance of
Stage 2, and call for evidence if necessary.
247. It is clear to the Committee that considerable progress still needs to be
made on developing an approach to the problem of protecting unauthorised
tenants that fits with the existing provisions of Scots Law. The Committee
believes that it is particularly important that the rights of tenants are
strengthened by statute to ensure that they receive proper and adequate
notice of a repossession order as soon as it has been made. Furthermore,
the legal procedures for dealing with a repossession where there is an
unauthorised tenancy must be improved, especially to ensure that tenants
are provided with clear and full information on their legal position when a
repossession order has been made.
248. The Committee considers that in addition to strengthening and
clarifying the legal position of tenants in relation to a repossession where
there is an unauthorised tenancy, there is also a need to enforce and an
obligation for a borrower to seek the authorisation of a lender to a tenancy.
POLICY MEMORANDUM
249. The Committee
accompanied the Bill.

is

content with the

Policy Memorandum that

EQUAL OPPORTUNITIES
250. The Committee is aware that the Scottish Government is committed to
mainstreaming equality in its policies and notes that it has included equal
opportunities provisions in a number of parts of the Bill.
251. The Committee also notes the concerns set out in written evidence to the
Committee by the Scottish Disability Equality Forum on ensuring disabled tenant‘s
representation, improving information about accessible housing stock, making the
Scottish Social Housing Charter meaningful to disabled people, fairness for
disabled tenants in relation to the right to buy and the need for equality impact
assessment is relation to pressured areas and housing types. The Committee
notes the Equality and Human Rights Commission‘s support for ―a duty being
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placed on the Scottish Housing Regulator to perform its functions in a way which
‗encourages equal opportunities‘.‖211
252. The Committee therefore encourages the Scottish Government to consider
including an overarching duty in the current Bill to place an obligation on the
Scottish Ministers, local authorities and the Scottish Housing Regulator to exercise
the functions conferred on them by the eventual Act in a manner which
encourages equal opportunities and the observance of equal opportunity
requirements. The Committee calls on the Scottish Government to bring
forward amendments at Stage 2 if necessary to ensure that equality issues
are accorded the same degree of importance in this legislation as in the 2001
Act and the 2006 Act.
FINANCIAL MEMORANDUM
253. The Finance Committee considered the Bill‘s Financial Memorandum and its
report can be found at Annexe C.
254. The Finance Committee commended the Scottish Government for presenting
figures for the transition costs for establishing the Scottish Housing Regulator both
by area of cost and financial year, as well as and for explaining the assumptions
underlying the estimates.
255. The Finance Committee brought the Local Government and Communities
Committee‘s attention to potential costs that could result from the development of
the Scottish Social Housing Charter, which the Scottish Government will develop
―through a process of statutory consultation with the sector, tenants and other
stakeholders.‖212 While the Financial Memorandum indicates that the ―process will
include an assessment of the likely cost to landlords (and tenants and other
stakeholders) to ensure that the outcomes set are realistic and affordable‖, the
Local Government and Communities Committee notes that there are no indicative
ranges of potential costs relating to the Charter.213 The Committee calls on the
Scottish Government to provide an indication of the likely costs of
developing and implementing the Charter.
256. The Finance Committee drew the Local Government and Communities
Committee‘s attention to the information provided in the Financial Memorandum
on the potential impact of the right to buy reforms, particularly after 2015.
257. The Financial Memorandum states that the right to buy reforms will have a
minimal cost impact on central government, with the main impact instead falling on
social landlords‘ capital receipts and rental income. The evidence heard and
received by the Local Government and Communities Committee reflects the
complexity of accurate modelling, particularly in relation to the period after 2015
when tenants can exercise the modernised right to buy. However, the Committee
is sceptical that the right to buy reforms will ―have only a marginal impact, with
investment capacity projected to fall by a maximum of £0.1 billion.‖214
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258. The Committee is concerned by the some of the modelling carried out
to estimate the financial impact of the Bill. It considers that the number of
variables that come into play, in conjunction with the large margins that
inform these variables, makes accurate modelling impossible. It recognises
the work done by the Scottish Government in trying to determine the
financial impacts of the Bill, but does not consider that these can be
considered to be anything more than “best estimates” in an area which
defies exact science.
259. The Committee does not consider a reduction of £100 million in
investment capacity to be marginal, even if there is a potential to offset the
reduction with the rental income of properties that were not sold, which
could be used for capital expenditure or to pay off money borrowed for
capital expenditure under the prudential borrowing regime. The Committee
considers that the impact of the right to buy reforms will be complex and
believes that the Scottish Government should not underestimate the
potential impact that the reforms could have on local authority landlords.
The Committee is of the view that a reduction in capital receipts of £100
million must have an effect on the way in which local authorities manage
their social housing budgets. The Committee notes that no information was
provided on the potential impact on registered social landlords.
SUBORDINATE LEGISLATION
260. The Subordinate Legislation Committee considered the Delegated Powers
Memorandum and its report can be found at Annexe D.
261. The Committee notes that the Subordinate Legislation Committee drew the
attention of Parliament to section 24(1)(b) – Power to prescribe legislative
registration criteria to be eligible for inclusion in the register of social landlords;
section 31 – Ministers must set out standards and objectives (―outcomes‖) which
social landlords should aim to achieve when performing housing activities; section
142 – Protection of unauthorised tenants; and section 146(2)(a) – Orders – Power
when making orders to make supplementary, incidental, consequential,
transitional, transitory or saving provision within those orders. The Committee also
notes that the Subordinate Legislation Committee did not consider it necessary to
draw the attention of the Parliament to the delegated powers in sections 113(3),
130(2), 131, 133, 141, 148, paragraph 2 of schedule 1 and section 151(2).
262. In relation to section 24(1)(b) – Power to prescribe legislative registration
criteria to be eligible for inclusion in the register of social landlords – the
Committee notes that the Subordinate Legislation Committee considered it
appropriate for legislative criteria to be specified on the face of the Bill. The
Committee calls on the Scottish Government to indicate before the Stage 1
debate whether the criteria currently specified in section 58(2) and (3) of the
Housing (Scotland) Act 2001 will be substantially amended, and – if not –
suggests that they should be incorporated on the face of the Bill.
263. In relation to Section 31, the Committee is concerned by the Subordinate
Legislation Committee‘s conclusion that it is not persuaded that the Charter will be
binding on social landlords in the sense of creating standards which are legally
enforceable. The Committee therefore calls on the Scottish Government to
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provide further explanation of the statement in paragraph 16 of the Delegate
Powers Memorandum that the Charter would be binding on social landlords
before the Stage 1 debate. The Committee considers that it is important that
the Charter should have some legal effect.
264. In relation to section 142 – Protection of unauthorised tenants – as indicated
in paragraph 245 above, the Committee is not content with the approach adopted
by the Scottish Government in relation to this section. The Committee concurs
with the Subordinate Legislation Committee that “the power is so wide and
so vague that it is unacceptable as currently expressed.” It also agrees that
Stage 1 is the “most appropriate time for the Committee to consider
delegated powers in order to inform the lead committee’s consideration and
to provide a platform from which members may seek to pursue
amendments.” The Committee notes the Subordinate Legislation
Committee’s concerns that the final proposals may involve consideration of
ECHR issues. It therefore repeats its call for the Scottish Government to
provide more information on its proposals on this section in advance of the
Stage 1 debate.
265. In relation to section 146(2)(a) – Orders – Power when making orders to
make supplementary, incidental, consequential, transitional, transitory or saving
provision within those orders – the Committee notes the Subordinate Legislation
Committee‘s recommendation that ―section 146(2)(a) should not apply to
commencement orders or, alternatively, that where section 146(2)(a) is applied to
a commencement order, it should be subject to negative procedure.‖ The
Committee calls on the Scottish Government to address this issue by means
of amendments at Stage 2.
GENERAL PRINCIPLES OF THE BILL
266. The Committee recognises the imperative to amend and add to the existing
body of housing legislation to achieve the Scottish Government‘s policy objectives
of modernising the regime for regulating social landlords, reforming the right to buy
social housing and amending the law on registering private landlords, licensing
houses in multiple occupation and dealing with disrepair in private housing.
However it considers that the Bill will add to the complexity of the existing
legislation. It amends three previous pieces of legislation relating to housing, in
addition to introducing new legislation, and the Scottish Government has indicated
that it will introduce additional legislation later in the parliamentary session if the
legislative programme allows.
267. The Committee has raised a number of significant issues in this report.
With these caveats, the Committee supports the general principles of the Bill
and recommends to the Parliament that they be approved.215
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Annexe A
ANNEXE A: STATISTICS
Housing (Scotland) Bill Stage 1 Report - Statistics
Housing Stock
Key Points




As at March 2009 there were a total of 594,000 dwellings in the social
rented sector.
Of these, 268,000 were in the housing association sector and 326,000
were in the local authority sector.
The public sector housing stock (including local authority, New Town
and Scottish Homes) has declined by 71% since 1979 when there were
2,065,180 dwellings in the sector

Table 1 in the Appendix provides times series data back to 1979.
Tenancies
Key Points




There are around 260,000 tenancies in the RSL sector. As Figure 1
below shows in 2008-09 42% of tenancies did not have the RTB while
58% did. While 77,699 tenancies had the modernised RTB many of these
will not be able to exercise this right until 2012.
Similar information is not available for the local authority sector.

Figure 1: Tenancies in the RSL sector
Year
Preserved Modernised
RTB
RTB

2008-09

Contractual*
RTB

With
RTB

Without
RTB

Total
tenancies

67,003

77,699

5,503

150,205 109,546

259,751

2007-08

71,154

71,813

5,346

148,313 101,529

249,842

2006-07

77,624

63,839

5,095

146,558

241,068

94,510

Source: The Scottish Housing Regulator as quoted in SFHA supplementary evidence to the
Committee: http://www.scottish.parliament.uk/s3/committees/lgc/inquiries/Housing/FollowupSFHA.pdf
* Contractual RTB is Prior to 2001 tenants transferring as to a RSL as part of a stock transfer did not
automatically retain their RTB – this had to be achieved through a contract (on the same terms as the
preserved RTB)
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Sales of Social Sector Housing
Key Points






Since the introduction of the RTB around 450,000 properties have
been sold (see Table 2 in the Appendix).
Sales peaked in the late 1980s and early 1990s. Since then sales have
declined, apart from a slight rise in the early 2000s resulting from a
surge in sales associated with the introduction of the modernised RTB
in the Housing (Scotland) Act 2001.
The total number of RTB sales in 2008-09, at 4,037, was 46% lower
than in 2007-08 and 88% lower than in 1989-90 (which was the peak
year for sales).
The proportion of sales under modernised terms has increased
steadily since the introduction of modernised rights, and rose from
5% of sales in 2007-08 to 9% in 2008-09 (see Table 3 in the Appendix).

Table 4 in the Appendix provides time series data on public authority housing
sales (local authority, Scottish Homes and New Town). The annual rate of sales of
public authority housing to sitting tenants under RTB peaked in 1989-90 at 32,756.
The number fell during the early 1990s settling at around 13,000 until 2005-06
when numbers fell further to the current level of 2,966 in 2008-09.
Table 5 in the Appendix provides time series data on sales in the RSL sector. The
number of sales by RSLs to sitting tenants under the right to buy peaked in 200304, at 3,188, after the introduction of the modernised right to buy under the
Housing (Scotland) Act 2001, but declined to 1,071 in 2008-09. However, it is
worth noting that there is currently a suspension from Right to Buy for many
tenants of RSLs with the modernised right to buy, this is due to end in 2012.
New House Building
Key Points





From 1979-80 to 2009-10 there have been 137,744 new dwellings
completed in the social rented sector. Of these, 86,459 were
completed by housing associations and 50,485 were completed by
local authorities.
The peak year for completions in the public authority sector was 19791980 when 8,096 dwellings were completed. In 2009-10 there were 270
council houses completed.
The peak year for completions in the housing association sector was
2009-10 when 5,576 dwellings were completed

Further detail can be found in Table 6 in the Appendix and from Scottish Government
datasets
at:
http://www.scotland.gov.uk/Topics/Statistics/Browse/HousingRegeneration/HSfS/NewBuildSummary
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Financial Information
Key Points








Since 1979 receipts from all sales to sitting tenants in the public sector
(local authority and Scottish Homes) has amounted to £6.97 bn (cash
terms). Table 7 in the Appendix provides more detail.
In 2008-09, the mean market value of property sold through the RTB was
£84,000 and the selling price was £37,000 giving an average discount of
56%. (further detail is available from Scottish Government datasets at
(http://www.scotland.gov.uk/Topics/Statistics/Browse/HousingRegeneration/HSfS/SalesSittingTenants)

Information on RSL receipts on the RTB are not published. RSLs report on
the sale of fixed assets, which include RTB sales.
Prior to 1996, there were no constraints on the use of receipts from the
RTB. Between 1996 and 2004, local authorities were required to set aside a
proportion of receipts for repayment of debt, 25% in 1996, rising to 75% in
1997. Information on the extent to which receipts have been used for other
purposes is not held centrally.
The total outstanding council house debt is estimated to be £2,196.4m in
2010 which equates to £6,904 per house. The average loan charge per
council house in 2009-10 was £637. Further detail can be found in Table 8
in the Appendix and in the Scottish Government datasets at:
http://www.scotland.gov.uk/Topics/Statistics/Browse/HousingRegeneration/HSfS/HRATables
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Appendix
Table 1: Estimated stock of dwellings by tenure: 1979 to 2009
Year

1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009

Housing
Association
15,664
16,857
18,670
20,102
22,092
24,765
31,245
35,056
38,867
42,678
46,489
46,489
49,674
52,238
67,000
77,000
91,000
99,000
115,000
121,000
131,000
137,000
139,000
143,000
238,000
251,000
251,000
251,000
261,000
269,000
268,000

Public
Authority (local
authority,
Scottish
Homes and
New Town)
1,024,758
1,042,630
1,042,396
1,030,058
1,007,564
1,000,182
988,337
984,621
969,725
947,778
909,393
869,373
838,004
805,921
755,000
721,000
692,000
668,000
630,000
608,000
583,000
557,000
553,000
531,000
416,000
389,000
374,000
362,000
346,000
330,000
326,000

Total Social
Rented Sector
2,065,180
2,102,117
2,103,462
2,080,218
2,037,220
2,025,129
2,007,919
2,004,298
1,978,317
1,938,234
1,865,275
1,785,235
1,725,682
1,664,080
822,000
798,000
783,000
767,000
745,000
729,000
714,000
694,000
692,000
674,000
655,000
640,000
626,000
613,000
607,000
599,000
594,000

Source: 2003-2009 Scottish Government dataset :
http://www.scotland.gov.uk/Topics/Statistics/Browse/Housing-Regeneration/HSfS/KeyInfoTables
Prior to 2003 supplied by Scottish Government officials May 2010
Note: Estimates up to 2000 are based on the 1991 Census. Estimates from 2001 onwards are
based on GRO(S)
dwelling counts from CTAXBASE returns to Scottish Government and Scottish Household Survey
(SHS) tenure splits
and are not strictly comparable
Stock transfers took place in Dumfries & Galloway, Glasgow and Scottish Borders in 2003, in Argyll
& Bute and
Eilean Siar in 2006 and Inverclyde in 2007. Estimates for 2003 onwards will reflect this change of
tenure.
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Table 2: Total Sales to Sitting Tenants in the Social Rented Sector
RTB
(preserved
terms

RTB
(modernised
Terms)

1979-80

2,629

0

2,629

0

16

2,645

1980-81

4,580

0

4,580

0

1,663

6,243

1981-82

9,810

0

9,810

0

1,894

11,704

1982-83

13,368

0

13,368

0

1,821

15,189

1983-84

15,171

0

15,171

0

2,802

17,973

1984-85

13,611

0

13,611

0

3,082

16,693

1985-86

11,915

0

11,915

0

2,152

14,067

1986-87

12,038

0

12,038

0

2,565

14,603

1987-88

19,018

0

19,018

0

4,189

23,207

1988-89

27,575

0

27,575

0

7,528

35,103

1989-90

33,096

0

33,096

17

6,079

39,192

1990-91

25,991

0

25,991

118

2,801

28,910

1991-92

21,242

0

21,242

166

2,107

23,515

1992-93

20,609

0

20,609

418

1,806

22,833

1993-94

18,919

0

18,919

131

1,772

20,822

1994-95

20,350

0

20,350

87

442

20,879

1995-96

15,302

0

15,302

84

280

15,666

1996-97

14,663

0

14,663

63

66

14,792

1997-98

16,399

0

16,399

32

31

16,462

1998-99

14,060

0

14,060

20

5

14,085

1999-00

14,785

0

14,785

34

4

14,823

2000-01

14,541

0

14,541

16

2

14,559

2001-02

14,500

0

14,500

18

28

14,546

2002-03

18,875

3

18,878

8

83

18,969

2003-04

16,693

80

16,773

2

15

16,790

2004-05

13,330

247

13,577

0

5

13,582

2005-06

10,974

365

11,339

0

5

11,344

2006-07

8,620

403

9,023

0

7

9,030

2007-08

7,142

345

7,487

0

1

7,488

2008-09

3,722

315

4,037

0

6

4,043

452,511

1,704

454,215

1,214

43,253

498,682

Total

Total
RTB
Sales

Rent to
Mortgage

Voluntary
Sales

All Sales
to Sitting
Tenants

Source: S3W-23445 and Housing Statistics for Scotland - Sales and applications - social sector
summary 2008-09 RSL sales from Scottish Housing Regulator
http://www.scottishhousingregulator.gov.uk/stellent/groups/public/documents/webpages/shr_statisti
cstables2008-09.hcsp#TopOfPage Notes: Figures include sales of all public authority housing
stock. This includes local authorities, the former Scottish Homes, and former New Towns. Figures
include estimates for Inverclyde for 2007, due to missing returns. RSL Figures prior to 1998-99
have been compiled from historical tables. This information was originally provided by Communities
Scotland, but is unavailable for the years 1979-80 to 1986-87. The 1998 - 2001 preserved terms
RTB figures also includes rent to mortgage sales for RSLs
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Table 3: Numbers and proportion of houses sold thorough Right to Buy
Schemes in Scotland (percentages)

1979-80
1980-81
1981-82
1982-83
1983-84
1984-85
1985-86
1986-87
1987-88
1988-89
1989-90
1990-91
1991-92
1992-93
1993-94
1994-95
1995-96
1996-97
1997-98
1998-99
1999-00
2000-01
2001-02
2002-03
2003-04
200405
2005-06
2006-07
2007-08
2008-09
All years

Preserved
Modernised Rent to
Voluntary
RtB
RtB
Mortgage
sales
99%
0%
0%
1%
73%
0%
0%
27%
84%
0%
0%
16%
88%
0%
0%
12%
84%
0%
0%
16%
82%
0%
0%
18%
85%
0%
0%
15%
82%
0%
0%
18%
82%
0%
0%
18%
79%
0%
0%
21%
84%
0%
0%
16%
90%
0%
0%
10%
90%
0%
1%
9%
90%
0%
2%
8%
91%
0%
1%
9%
98%
0%
0%
2%
98%
0%
1%
1%
100%
0%
0%
0%
100%
0%
0%
0%
100%
0%
0%
0%
100%
0%
0%
0%
100%
0%
0%
0%
100%
0%
0%
0%
100%
0%
0%
0%
99%
1%
0%
0%
98%
2%
0%
0%
97%
3%
0%
0%
95%
5%
0%
0%
95%
5%
0%
0%
91%
9%
0%
0%
91%
0%
0%
9%

All Sales
to Sitting
tenants
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%

Note: Includes sales of Local Authority, New Towns and Scottish Homes stock, and
includes Registered Social Landlord stock from 1998-99
Excludes sales of RSL stock from 1986 to 1997-98 (RSLs were not covered by RtB
legislation prior to 1986)
Preserved RtB includes contractual and pre-2001 act RtB sales in RSLs

Source: Scottish Government supplementary evidence to the Local Government and Communities
Committee 18 February 2010
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Table 4: Number of sales of public authority housing (local authority,
Scottish Homes and New Town) to sitting tenants between 1979-80 and
2008-09.
Financial
year
1979-80
1980-81
1981-82
1982-83
1983-84
1984-85
1985-86
1986-87
1987-88
1988-89
1989-90
1990-91
1991-92
1992-93
1993-94
1994-95
1995-96
1996-97
1997-98
1998-99
1999-00
2000-01
2001-02
2002-03
2003-04
2004-05
2005-06
2006-07
2007-08
2008-09
Total

RTB
RTB
Total RTB
Rent to
Voluntary
All sales
(preserv (modernised Sales
Mortgage
sales
to sitting
ed
terms)
tenants
terms)
2,629
0
2,629
0
16
2,645
4,580
0
4,580
0
1,663
6,243
9,810
0
9,810
0
1,894
11,704
13,368
0
13,368
0
1,821
15,189
15,171
0
15,171
0
2,802
17,973
13,611
0
13,611
0
3,082
16,693
11,915
0
11,915
0
2,152
14,067
12,038
0
12,038
0
2,565
14,603
18,609
0
18,609
0
4,182
22,791
27,394
0
27,394
0
7,502
34,896
32,756
0
32,756
17
6,064
38,837
25,651
0
25,651
118
2,796
28,565
20,877
0
20,877
166
2,091
23,134
20,279
0
20,279
418
1,773
22,470
18,615
0
18,615
131
1,769
20,515
20,001
0
20,001
87
409
20,497
14,974
0
14,974
84
209
15,267
14,144
0
14,144
63
3
14,210
15,467
0
15,467
32
3
15,502
13,186
0
13,186
20
5
13,211
13,803
0
13,803
34
4
13,841
13,523
0
13,523
16
2
13,541
13,530
0
13,530
18
2
13,550
17,376
0
17,376
8
25
17,409
13,523
62
13,585
2
5
13,592
10,986
211
11,197
0
0
11,197
9,071
331
9,402
0
0
9,402
7,007
352
7,359
0
0
7,359
5,671
299
5,970
0
0
5,970
2,705
261
0
2
2,968
2,966
432,270

1,516

433,786

1,214

42,841

477,841

Source: S3W-23445 and Housing Statistics for Scotland - Sales and applications - social sector
summary

Notes: Figures include sales of all public authority housing stock. This includes local authorities, the
former Scottish Homes, and former New Towns. Figures include estimates for Inverclyde for 2007,
due to missing returns.
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Table 5: Number of Registered Social Landlord (RSL) sales to sitting tenants
between 1979-80 and 2008-09.
Financial
year
1979-80
1980-81
1981-82
1982-83
1983-84
1984-85
1985-86
1986-87
1987-88
1988-89
1989-90
1990-91
1991-92
1992-93
1993-94
1994-95
1995-96
1996-97
1997-98
1998-99
1999-00
2000-01
2001-02
2002-03
2003-04
2004-05
2005-06
2006-07
2007-08
2008-09
Total

RTB
RTB
RTB Total
Voluntary
All sales
(preserved (modernised
sales
to sitting
terms)
terms)
tenants
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
409
0
409
7
416
181
0
181
26
207
340
0
340
15
355
340
0
340
5
345
365
0
365
16
381
330
0
330
33
363
304
0
304
3
307
349
0
349
33
382
328
0
328
71
399
519
0
519
63
582
932
0
932
28
960
874
0
874
0
874
982
0
982
0
982
1,018
0
1018
0
1,018
970
0
970
26
996
1,499
3
1,502
58
1,560
3,170
18
3,188
10
3,198
2,344
36
2,380
5
2,385
1,903
34
1,937
5
1,942
1,613
51
1,664
7
1,671
1,471
46
1,517
1
1,518
1,017
54
1,071
4
1,075
20,241
188
20,429
412
20,841

Source: S3W-23445, 2008-09 from Scottish Housing Regulator
http://www.scottishhousingregulator.gov.uk/stellent/groups/public/documents/webpages/shr_statisti
cstables2008-09.hcsp#TopOfPage
Note: Figures prior to 1998-99 have been compiled from historical tables. This information was
originally provided by Communities Scotland, but is unavailable for the years 1979-80 to 1986-87.
The 1998 - 2001 old terms right to buy (RTB) figures also includes rent to mortgage sales.
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Table 6: New Dwellings Completed by Sector 1980-81 to 2008-09

Financial
Year

1979-80
1980-81
1981-82
1982-83
1983-84
1984-85
1985-86
1986-87
1987-88
1988-89
1989-90
1990-91
1991-92
1992-93
1993-94
1994-95
1995-96
1996-97
1997-98
1998-99
1999-00
2000-01
2001-02
2002-03
2003-04
2004-05
2005-06
2006-07
2007-08
2008-09
2009-10
Total

1,617
1,133
1,597
1,764
1,091
1,347
1,281
1,512
1,489
2,351
1,809
2,601
2,817
2,791
4,777
2,963
4,489
1,753
3,964
3,804
4,197
3,715

Public
Authority
(local
authority,
Scottish
Homes and
New Town
Total
8,096
7,737
6,091
3,415
3,502
2,703
2,514
1,932
2,397
2,062
1,855
1,633
1,495
773
976
1,127
722
241
114
120
69
112
65
94

3,368
4,024
4,698
3,231
4,097
4,577
5,576
86,459

6
28
336
270
50,485

Housing
Association

740
1,286

9,636
9,023
7,708
4,548
5,099
4,467
3,605
3,279
3,678
3,574
3,344
3,984
3,304
3,374
3,793
3,918
5,499
3,204
4,603
1,873
4,033
3,916
4,262
3,809
3,368
4,024
4,698
3,237
4,125
4,913
5,846
137,744

Source: Scottish Government dataset
http://www.scotland.gov.uk/Topics/Statistics/Browse/HousingRegeneration/HSfS/NewBuildSummary Note that housing association completions do not include
off the shelf purchases from private developers. 1979-80 Government Statistical Service. Housing
and Construction Statistics. June Quarter 1981. Part 1.


276

68

Local Government and Communities Committee, 5th Report, 2010 (Session 3) —
Annexe A
Table 7: Receipts raised from all sales of public sector housing to sitting
tenants (local authority and Scottish Homes through Right to Buy, Rent to Mortgage and
voluntary sales)
Financial
Year
1979-80
1980-81
1981-82
1982-83
1983-84
1984-85
1985-86
1986-87
1987-88
1988-89
1989-90
1990-91
1991-92
1992-93
1993-94
1994-95
1995-96
1996-97
1997-98
1998-99
1999-00
2000-01
2001-02
2002-03
2003-04
2004-05
2005-06
2006-07
2007-08
2008-09

Total

Total Receipts £
cash terms
19,692,025
50,293,608
94,287,424
134,559,351
172,936,206
170,185,135
145,410,579
450,269,269
235,772,895
362,429,856
410,041,046
325,869,520
300,233,052
315,501,270
303,068,095
308,930,784
234,348,450
220,567,620
240,622,044
200,437,292
219,352,168
218,226,756
223,249,800
306,311,355
263,154,172
258,852,246
252,716,358
224,530,449
205,594,860
110,133,576
£ 6,977,577,261

Total Receipts £
real terms
69,526,621
150,094,330
256,711,111
342,547,098
420,687,472
392,973,734
317,899,869
953,738,046
472,358,246
679,955,454
718,135,567
529,026,137
460,148,439
469,084,093
438,587,133
440,210,300
324,609,317
294,533,924
313,126,481
255,451,280
274,159,367
269,216,329
269,394,360
358,074,622
299,191,828
286,340,980
274,432,176
236,818,986
210,764,924
110,133,576

£ 10,887,931,799

Source: Mean selling price data supplied by Scottish Government officials 2 June 2010. This was
multiplied by the total of all public authority sales as given in Table 4.Real Terms calculated using
HM Treasury deflators as at 2 June 2010
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Table 8: Outstanding Local Authority Debt
Actual figures as at 31 March from 1997 to 2008, near actual for 2009 and
estimates for 2010
Outstanding
Debt per
Debt
house
£m
£
1990-91
4,143.4 (est)
4,766
1991-92
4,234.4 (est)
5,053
1992-93
4,305.2(est)
5,342
1993-94
4,219.5 (est)
5,589
1994-95
4,213.5 (est)
5,844
1995-96
4,273.7 (est)
6,176
1997
4,152.4
6,678
1998
3,890.6
6,451
1999
3,755.9
6,439
2000
3,652.7
6,490
2001
3,518.7
6,484
2002
3,430.2
6,562
2003
2,375.3
5,631
2004
2,105.6
5,438
2005
2,005.5
5,385
2006
1,965.2
5,455
2007
1,906.6
5,572
2008
1,842
5,646
2009
1,985.5
6,163
2010
2,196.4
6,904

Source: 1997-2010 Scottish Government dataset:
http://www.scotland.gov.uk/Topics/Statistics/Browse/Housing-Regeneration/HSfS/HRATables
1990-91 to 1995-96 supplied by Scottish Government officials 3 June 2010. Outstanding debt was
calculated by multiplying debt per house figure by local authority only stock figures in Table 1.
Figures are therefore estimates.
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ANNEXE B: EXTRACTS FROM THE MINUTES OF THE LOCAL GOVERNMENT
AND COMMUNITIES COMMITTEE
2nd Meeting, 2010 (Session 3), Wednesday 20 January 2010
1. Decision on taking business in private: The Committee agreed to take item 5
in private and future consideration of its detailed approach to the Housing
(Scotland) Bill in private.
5. Housing (Scotland) Bill (in private): The Committee agreed to issue a general
call for evidence and to receive an informal briefing on the Bill from Scottish
Government officials.
4th Meeting, 2010 (Session 3), Wednesday 3 February 2010
Housing (Scotland) Bill (in private): The Committee agreed its approach to the
scrutiny of the Bill at Stage 1 and agreed to delegate to the Convener
responsibility for arranging for the SPCB to pay, under Rule 12.43, any expenses
of witnesses.
9th Meeting, 2010 (Session 3), Wednesday 24 March 2010
1. Decision on taking business in private: The Committee agreed to take items
4 and 5 in private. The Committee also agreed to take its consideration of the
evidence heard and its draft report on the Housing (Scotland) Bill in private at
future meetings.
3. Housing (Scotland) Bill The Committee took evidence on the Bill at Stage 1
from—
Councillor Jonathan McColl, and Lindsay McGregor, Team Leader, Community
Resourcing Team, COSLA;
Lesley Baird, Chief Executive, Tenant Participation Advisory Service Scotland;
Maureen Watson, Policy and Strategy Director, Scottish Federation of Housing
Associations;
Daniel Mullen, Secretary, Regional Networks of Tenants Organisations;
Councillor Jonathan McColl, and Lindsay McGregor, Team Leader, Community
Resourcing Team, COSLA;
Jamie Ballantine, Head of Projects, Tenant Participation Advisory Service
Scotland;
Andy Young, Policy and Strategy Manager, Scottish Federation of Housing
Associations;
Daniel Mullen, Secretary, Regional Networks of Tenants Organisations.
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4. Housing (Scotland) Bill (in private): The Committee considered the main
themes arising from the evidence heard to date.
5. Housing (Scotland) Bill (in private): The Committee agreed to invite East
Lothian Tenants and Residents Panel, East Ayrshire Tenants and Residents
Association, Tenants Information Service and Hillhead Community Council to give
evidence at a future meeting.
10th Meeting, 2010 (Session 3), Wednesday 14 April 2010
Housing (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
John Gell, Chairman, and John Blackwood, Member, Private Rented Housing
Forum;
David Middleton, Sustainable Communities (Scotland);
Russell Gunson, Head of Policy and Public Affairs, NUS Scotland;
Deborah Lovell, Partner, Anderson Strathern LLP, Law Society of Scotland;
Kennedy Foster, Policy Consultant Scotland, Council of Mortgage Lenders;
Katharine Sacks Jones, Policy Manager, Crisis.
Housing (Scotland) Bill (in private): The Committee considered the main
themes arising from the evidence heard.
11th Meeting, 2010 (Session 3), Wednesday 21 April 2010
Housing (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
Jean Charsley, Secretary, Hillhead Community Council;
Jim Maryniak, Treasurer, East Lothian Tenants and Residents Panel;
Lynda Johnstone, Development Manager, Tenants Information Service;
Bill Gibson, East Ayrshire Tenants and Residents Federation;
Alan Ferguson, Director, Chartered Institute of Housing in Scotland;
Robert Aldridge, Chief Executive, Scottish Council for Single Homeless;
Rosemary Brotchie, Policy Officer, Shelter Scotland.
Housing (Scotland) Bill (in private): The Committee considered the main
themes arising from the evidence heard to date
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12th Meeting, 2010 (Session 3), Wednesday 28 April 2010
Housing (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
Alex Neil MSP, Minister for Housing and Communities, William Fleming, Branch
Head, Tenant Priorities Team, Linda Leslie, Housing Bill Team Leader, Tenant
Priorities Team, Stephen Sandham, Team Leader, Housing Access and Support
Division, Valerie Sneddon, Team Leader, Yvonne Rollins, Policy Manager, Social
Housing Quality Team, and Colin Affleck, Policy Officer, Housing Markets and
Supply Division, Scottish Government.
Housing (Scotland) Bill (in private): The Committee considered the main
themes arising from the evidence heard to date.
15th Meeting, 2010 (Session 3), Wednesday 19 May 2010
Housing (Scotland) Bill (in private): The Committee considered a draft Stage 1
report.
16th Meeting, 2010 (Session 3), Wednesday 26 May 2010
Housing (Scotland) Bill (in private): The Committee considered a draft Stage 1
report.
17th Meeting, 2010 (Session 3), Wednesday 2 June 2010
Housing (Scotland) Bill (in private): The Committee considered and agreed a
draft Stage 1 report.
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ANNEXE C: FINANCE COMMITTEE REPORT
The Committee reports to the Local Government and Communities Committee as
follows—
INTRODUCTION
1. The Housing (Scotland) Bill (―the Bill‖) was introduced in the Parliament on 13
January. The Local Government and Communities Committee has been
designated as the lead committee on the Bill.
2. Under Standing Orders Rule 9.6, the lead committee at Stage 1 is required,
among other things, to consider and report on the Bill‘s Financial Memorandum. In
doing so, it is required to consider any views submitted to it by the Finance
Committee (―the Committee‖).
3. At its meeting on 26 January 2010, the Committee agreed to adopt level 2
scrutiny in relation to the Financial Memorandum (i.e. that it would take oral
evidence from the bill team and seek written evidence from financially affected
bodies). The Committee received written submissions from—


Aberdeenshire Council;



Council of Mortgage Lenders;



East Lothian Council;



Glasgow City Council;



Highland Council;



Scottish Federation of Housing Associations; and



South Ayrshire Council.

4. All submissions can be found as an annexe to this report. At its meeting on 23
March, the Committee took evidence from the bill team.1
5. The Financial Memorandum explains that the purpose of the Bill is to—
―…safeguard social housing for future generations by reforming the Right to
Buy and modernising social housing regulation to provide improved value
for tenants and taxpayers. It also includes provisions to ensure that
veterans are treated equally with other homeless applicants by amending
the definition of ―local connection‖; to strengthen local authority powers to
deal with disrepair in privately-owned housing; and to improve the operation

1
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of the systems for private landlord registration and licensing of houses in
multiple occupation.‖2
SUMMARY OF EVIDENCE
Modernising Regulation
Scottish Housing Regulator
6. Part 1 of the Bill establishes the Scottish Housing Regulator (―SHR‖) as a body
corporate. Subject to the enactment of the Bill and necessary orders under the
Scotland Act being secured, the SHR will be a non-Ministerial Department within
the Scottish Administration.3 When Communities Scotland was abolished in 2008,
the SHR was created as an executive agency as an interim measure. Table 2 in
the FM sets out a best estimate of £435,000 for the total transition costs
associated with Part 1, which are to be incurred over financial years 2010-11 and
2011-124. The FM states that ―these costs will be met from the Housing and
Regeneration Directorate‘s budget‖5.
7. The bill team confirmed in evidence that the transition costs for the SHR were
included in the Budget Bill for 2010-11—
―…there is £4.7 million on the SHR line even though the budget for the
department as a whole is £4.3 million. The cost is within the line for the
SHR.‖6
8. The Committee notes that the estimates for the transition costs are fully broken
down in the FM by both area of cost and financial year, and the assumptions
underlying the estimates are fully explained. The Committee commends the
Scottish Government for its approach in this regard.
Scottish Social Housing Charter
9. The other possible significant area of cost arising from Part 1 of the Bill would
appear to be the establishment of the Scottish Social Housing Charter (―the
Charter‖). However, no costs are provided and the FM states that—
―The Scottish Government cannot say at this stage what the costs of the
Charter will be since it will be developed through a process of statutory
consultation with the sector, tenants and other stakeholders. That process
will include an assessment of the likely cost to landlords (and tenants and
other stakeholders) to ensure that the outcomes set are realistic and
affordable.‖7

2

Housing (Scotland) Bill. Financial Memorandum, paragraph 174. Available at:
http://www.scottish.parliament.uk/s3/bills/36-Housing/b36s3-introd-en.pdf [Accessed 6 April 2010]
3
The bill team confirmed in a supplementary email to the Committee Clerk that the SHR will not be
a Non-Departmental Public Body or be part of the Scottish Government, but will be a nonMinisterial Department within the Scottish Administration.
4
Financial Memorandum, Table 2, page 38.
5
Financial Memorandum, paragraph 206.
6
Scottish Parliament Finance Committee. Official Report, 23 March 2010, Col 2007.
7
Financial Memorandum, paragraph 213.
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10. During the evidence session, the Bill team confirmed that the consultation ―will
start at the end of this year and continue through to next year‖. 8
11. The Committee (and the Session 2 Finance Committee) has regularly raised
the issue of potentially large areas of costs only arising through subordinate
legislation. Indeed, the Scottish Government‘s own guidance on financial
memoranda states—
―Costings should not be omitted because final decisions have still to be
made. Where this is the case a range of costs should be provided reflecting
the possible options. Where a Bill proposes powers dependent on
secondary legislation (or further primary legislation), it may not be possible
to be precise. In these cases, the Memorandum should say so. However,
this should be supported by an outline of the SG's current intentions, the
financial implications of these intentions, and the effect of varying the major
assumptions.‖9
12. Although the Committee appreciates that work in this area is ongoing,
the Committee is of the view that it would have been preferable for the
Financial Memorandum to have set out at least an indicative range of
options for the Charter, even if the accompanying figures provided would be
subject to a wide margin of uncertainty. The Committee recommends that
the lead committee raises this issue with the Minister.
Reforms to the Right to Buy
13. The FM states that the Right to Buy (―RTB‖) reforms will have a minimal cost
impact on central government, and that the main impact will be on social landlords‘
capital receipts and rental income.
14. The FM sets out in some detail local authorities‘ views on the long term
financial impact of RTB reforms (paragraphs 232 to 248) and explains the
modelling used by the Scottish Government to establish the financial impact
(paragraphs 249 to 252). However, in short, the FM concludes that RTB reforms
―have only a marginal impact, with investment capacity projected to fall by a
maximum of £0.1 billion‖ and that ―different housing market scenarios make a
more significant impact, with investment capacity projected to fall by a maximum of
£1.4 billion‖.10 During the evidence session, the bill team explained the figures in
table 5 of the FM in more detail—
―It [table 5] is the Scottish Government's estimate of the impact of the rightto-buy reforms on local authority landlords' investment capacity. The first
column, headed "Investment capacity under base case", ranges from £2.7
billion to £1.3 billion, depending on the housing market scenario. In other
words, under the base case, even without the reforms, the amount could
vary due to housing market conditions. The right-hand column refers to the
impact of our right-to-buy reforms on investment capacity. The Scottish
8

Scottish Parliament Finance Committee. Official Report, 23 March 2010, Col 2004.
Scottish Government. (2009) Finance Guidance Note 2009/01: Financial Memoranda that
accompany Scottish Government Bills. Scottish Government. Available at:
http://www.scotland.gov.uk/Topics/Government/Finance/spfm/GuidanceNotes/fgn0901
10
Financial Memorandum, paragraph 252.
9
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Government is saying that the difference in local authority landlords'
investment capacity between the base case—in other words, with no
reforms at all—and the sector under the reforms, is very marginal. That is
the £0.1 billion figure, which occurs only under a high sales rate.‖11
15. The bill team further explained that the potential £100 million reduction outlined
above could be offset by—
―…the continuation of rental income streams from properties that would
otherwise have been sold. Landlords can use the revenue generated from
that in various ways to offset the impact of not having a capital receipt. They
can use revenue for capital expenditure or, under the prudential borrowing
regime, they can borrow money for capital investment and use the revenue to
pay it off.‖12
16. The Committee questioned whether a possible reduction of £100 million for
investment in social housing could be considered ―marginal‖ and whether the
approach suggested in terms of prudential borrowing or using revenue budgets for
capital was truly ―offset‖, as additional cost would be involved whichever approach
was taken. In response, the bill team pointed out that social landlords were broadly
supportive of the reforms and that—
―the impacts would be minimal and could be managed through various
processes such as review of their business and investment plans to meet the
cost demands.‖13
17. The Committee also questioned why there would be a possible £100 million
difference anyway, given that paragraph 229 of the FM suggests that RTB reforms
will ―only have an impact after 2015 because new tenants with modernised RTB
entitlements must wait five years before exercising their RTB‖14. In oral evidence,
the bill team explained that—
―…ending the right to buy for new tenants will account for about two thirds of
the overall impact, which…will not occur until five years after the bill has been
enacted. However, ending the right to buy for new-supply social housing will
take effect immediately and will account for some capital receipt losses in
that five-year period.‖15
18. The Committee also questioned what the impact would be for future years after
2015. The bill team confirmed that the Scottish Government did not undertake any
modelling for the period beyond 2015, due to the increased margin of
uncertainty,16 but that—
―Our sales modelling indicates that, once the reforms take full effect, right-tobuy sales are likely to decline by 20 per cent—that is, a fifth of what they

11

Scottish Parliament Finance Committee.
Scottish Parliament Finance Committee.
13
Scottish Parliament Finance Committee.
14
Financial Memorandum, paragraph 229.
15
Scottish Parliament Finance Committee.
16
Scottish Parliament Finance Committee.
12

Official Report, 23 March 2010, Col 2007-08.
Official Report, 23 March 2010, Col 2008.
Official Report, 23 March 2010, Col 2008.
Official Report, 23 March 2010, Col 2009.
Official Report, 23 March 2010, Col 2009.
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would have been under the base case of no reforms. That might give you an
indication of the scale of the financial impact beyond 2015.‖17
19. The FM explains that responses by Registered Social Landlords (RSL) to the
Government‘s consultation were ―strongly supportive‖ of the RTB reforms and that,
as many have charitable status, they will not be financially affected. 18 For the
larger RSLs, the FM states that they will already be planning to rebalance their
income away from RTB receipts to rental income and that, in general, RTB
receipts are a ―relatively less important source of capital funding for RSLs than for
local authority landlords‖.19
20. The Committee appreciates that this is a complex area and draws the
lead committee’s attention to the information provided in the FM on the
potential impact of the RTB reforms. The Committee also draws the lead
committee’s attention to the evidence provided on the possible impact of the
reforms from 2015 onwards.
Reforms to private sector housing and amendment to the definition of local
connection
21. The FM also contains details on minor costs that may arise as a result of
reforms to private sector housing and amendment to the definition of local
connection (paragraphs 268-304). Table 6 on page 56 of the FM indicates that
many of the costs arising will be negligible. However, written evidence received
from some local authorities stated that the implementation of powers in the
Housing Scotland (Act) 2006 on unsatisfactory private housing could have
financial implications that the FM does not fully acknowledge. 20 However, the bill
team explained that—
―The changes that the bill makes are simply adjustments to the provisions in
the 2006 act and will not have a great financial impact on local authorities. As
I said, they are discretionary powers, so local authorities are at liberty to use
them or not use them, just as they can choose whether or not to use the
underlying powers in the 2006 act. The bill amends the provisions in the 2006
act in a way that local authorities and other stakeholders wanted, enabling
them to use their powers more effectively.‖21
CONCLUSION
22. The Committee directs the lead committee to the specific comments made
throughout this report on certain aspects of the FM.

17

Scottish Parliament Finance Committee. Official Report, 23 March 2010, Col 2009.
Financial Memorandum, paragraph 254.
19
Financial Memorandum, paragraph 256.
20
Glasgow City Council and Aberdeenshire Council. Written submissions to the Finance
Committee.
21
Scottish Parliament Finance Committee. Official Report, 23 March 2010, Col 2010.
18
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ANNEXE: WRITTEN EVIDENCE RECEIVED
SUBMISSION FROM ABERDEENSHIRE COUNCIL
Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if
so did you comment on the financial assumptions made?
Aberdeenshire Council did take part in the consultation exercise and did
comment on the financial assumptions made in relation to changes to RTB.
2. Do you believe your comments on the financial assumptions have been
accurately reflected in the Financial Memorandum?
Yes
3. Did you have sufficient time to contribute to the consultation exercise?
Yes
Costs
4. If the Bill has any financial implications for your organisation, do you believe
that these have been accurately reflected in the Financial Memorandum? If
not, please provide details.
Modernising Regulation
The Scottish Government's explanatory notes to the Bill state that there will
be "no direct financial implications" for LAs.






As far as indirect costs and benefits are concerned, these will be marginal
with most (if not all) costs being covered within
current budgets for continuous improvement activities - principally staff and
Tenant Participation costs:
the Council already has robust continuous improvement systems in place
and the move from inspection-based to self-evaluation scrutiny should be
seamless.
Introduction of / consultation on a Scottish Social Housing Charter, again,
should involve no extra expenditure if treated as a further development of
service standards and the (proposed) monitoring of them
As the explanatory notes promise "a streamlined system for local authority
performance reporting" so it seems that the Bill is not proposing any
extension to the current data reporting requirements - so no extra costs
there.
79


287

Local Government and Communities Committee, 5th Report, 2010 (Session 3) —
Annexe C






Audit Scotland admits, "information about the compliance costs of external
scrutiny is largely unavailable" (quoted in the explanatory notes). SG's
expectation is that the move away from full inspections "should significantly
reduce the burden and costs of compliance" but it seems there is no reliable
data to prove it, one way or the other. However the work should be done
anyway (continuous improvement including corporate scrutiny).
The initial consultation on the Bill last year makes no mention of financial
costs/savings on Modernising Regulation - so our response to the current
Financial Memorandum questionnaire does not have to match any previous
statement.
In terms of implementing the Modernising Regulation part of the Bill will cost
Aberdeenshire Council nothing extra; it will in fact save a bit of intensive
work on full-service inspection but the resources involved will be redirected
to continuous improvement initiatives.

RTB
In relation to the impact of the Bill and how many properties will be purchased
the main point would be the loss of capital receipts. But this is difficult to
quantify, as if we don't sell the property we still receive both income through
rent, and costs via repairs. So whether we are better or worse off in the long
run would probably be very dependant on the type of properties we have
remaining. The proposals in relation to flexibility with pressured area
designation though will help this situation where types of housing can be
safeguarded. The business plan, though, has taken account of the drop in
sales over future years so we have built this into our 30 years calculations. The
HRA Business Plan is reviewed every 3 years with annual checks in between.
Based on assumptions made the Council foresee that they will meet SHQS
targets.
Landlord Registration
The changes proposed could have a positive effect on finances as this extends
the scope of people who are to be registered, although it is likely that this cost
is negligible as I do not anticipate many will fall within this category.
HMO Licensing
The Ministers have not detailed which specified categories this will extend to.
We would need further information before being able to comment.
Maintenance Powers
Maintenance Powers – On the whole this could have a positive effect on
budgets as this allows the LA to recover costs relating to registering, however,
this will also be negligible for us as I don‘t imagine we will be using
Maintenance Powers to a great degree.
Allowing the LA to pay the missing share is a positive step in a general sense
but would have a negative impact on budgets. Our budget would not allow us
to do this and would not therefore have an impact.
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Repayment Charges – Positive effect on finances but assumes that LA‘s have
funding in place to step in and carry out the work.
Demolition – may impact on budgets if assistance was extended to financial
assistance but the type of assistance is discretionary so would have no impact.
5. Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs should be
met?
As identified above most costs can be met by the Local Authority with the
exception of costs in relation to private sector housing. Aberdeenshire Council
will only be able to provide minimum assistance as funding is not available to
provide any kind of financial assistance.
6. Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which
such costs would be expected to arise?
Yes in relation to the information presented in the memorandum. There is still
some detail missing but it has stated that further consultation will take place for
these areas.
Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?
In terms of funding available for private sector housing, if the initial funding is
not available to provide financial assistance whether through loans or grants
then the quality of housing in this sector could deteriorate. Although measures
are included to help it assumes that Councils have the funding in place to make
full use of its powers in relation to the Housing (Scotland) Act 2006.
8. Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more developed guidance? If
so, is it possible to quantify these costs?
It is difficult to assess at this point but assume further consultation will take place
at this time
SUBMISSION FROM THE COUNCIL OF MORTGAGE LENDERS
Introduction
The Council of Mortgage Lenders (CML) is the representative trade
association for mortgage lenders. Our 109 members and 74 associates comprise
banks, building societies, insurance companies and other specialist mortgage
81
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lenders who, together, lend around 94% of the residential mortgages in the UK. In
addition, the CML members have lent over £60 billion UK-wide for new-build,
repair and improvement to social housing.
CML Scotland welcomes the opportunity to respond to the questions on
Financial Memorandum attached to the Housing (Scotland) Bill.
2.

Questions
Consultation
1. CML Scotland did take part in the Consultation relating to the Bill and
submitted a written response to the Scottish Government. We did not
however comment on the financial assumptions.
2. Not applicable.
3. We did have adequate time to respond to the consultation and were
pleased to have been involved in the sounding board set up by the Scottish
Government to assist in developing the section of the Bill relating to the
regulation of social housing.
Costs
4. We do not believe the Bill has any direct cost implications for CML or its
members although given that the Scottish Government has yet to bring
forward proposals regarding unauthorised tenants it is not possible for us to
comment on this aspect.
5. Not applicable.
6. We have no comment on this aspect.
Wider issues
7. As we indicated in our response to the Scottish Government consultation
lenders need the Scottish Housing Regulator (SHR) to command their
confidence and will be looking to the outputs from the SHR and their
frequency. In addition, as the majority of lenders to the RSL sector operate
on a UK wide basis they will undoubtedly contrast and compare outputs
from the SHR with those from the Tenant Services Authority (TSA) in
England and Wales. We are pleased to see that the importance of this has
been highlighted at paragraph 186 of the financial memorandum. While we
do not have an issue with the move to a targeted and risk based approach
to regulation it will be vital that the efficiency savings proposed for the SHR
do not impact on their outputs and frequency otherwise this could impact
adversely on the lower lending margins offered to RSLs when compared
with the commercial sector.
8. In relation to the powers of the SHR it is clear that there will have to be a lot
of detailed guidance introduced once the Bill is enacted. At this stage it is
not possible to say what the cost implications of this will be.
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Kennedy C Foster
CML Policy Consultant Scotland
SUBMISSION FROM EAST LOTHIAN COUNCIL
Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable and
if so did you comment on the financial assumptions made?
East Lothian Council took part in the consultation exercise for the Bill. Comments
on the financial assumptions were restricted to the financial impact of proposed
reforms to RTB on social landlords and steps landlords could take to mitigate this.
The East Lothian Council response was as follows:
―East Lothian Council received approximately £10m per annum from RTB sales
when RTB sales peaked, however in recent years this has declined to
approximately £3m per annum in receipts from RTB.
The positive impact of the reforms for East Lothian Council would be an increased
rental stream as a result of retaining stock, which may otherwise have been lost
through RTB. However, the negative impact would be a loss of capital receipts of
approx £3m through RTB sales per annum. This would mean that to continue
spending at current levels of capital expenditure, additional borrowing would be
required with interest payable accordingly. This could be met however, through the
‗increased‘ rental stream.
In the short term, proposed reforms to RTB could prompt a flurry of applications to
purchase under the current RTB regulations, however evidence from bench
marking authorities with pressured area status granted by the Scottish
Government would suggest this is unlikely.
East Lothian Council are currently building Council houses and proposed reforms
to RTB provide a financial incentive to the Council to continue to do so‖.
2. Do you believe your comments on the financial assumptions have been
accurately reflected in the Financial Memorandum?
East Lothian Council views that comments on the financial assumptions as
referred to in Question 1, have been accurately reflected in the Financial
Memorandum, corresponding with Section 236 of the Housing (Scotland) Bill
Explanatory Notes, which reports ‗Many landlords and local authorities stated that
the income lost as a result of reducing RTB receipts would be ‗minimal‘ or ‗not
significant‘ and would be offset by rental income over the longer term.
In accordance with the Housing (Scotland) Bill Explanatory Notes, East Lothian
Council considers RTB reforms will promote financial stability in the longer term,
with an increased reliance on revenue income from rents.
3. Did you have sufficient time to contribute to the consultation exercise?
83
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East Lothian Council had sufficient time to contribute to the consultation exercise.
Costs
4. If the Bill has any financial implications for your organisation, do you
believe that these have been accurately reflected in the Financial
Memorandum? If not, please provide details.
East Lothian Council views the Bill could have the following financial implications:
 Regulation Provisions
Section 212 of the Housing (Scotland) Bill Explanatory Notes states ‗Nearly all
local authorities that responded to the consultation on the draft Bill agreed with
the proposal to set outcomes for social landlords in a Scottish Social Housing
Charter. Nevertheless COSLA and some individual councils were concerned
that this might introduce new information reporting requirements‘. East Lothian
Council had noted as part of the consultation response ‗…the introduction of a
Scottish Social Housing Charter would increase the burden further on local
authorities with regard to reporting on outcomes, detracting from the primary
duties as a housing provider‘. East Lothian Council considers that increased
reporting mechanisms are likely to require additional financial resources.
 Private Sector Provisions
Changes to the landlord register are likely to require minimal additional
expenditure, which the Council views as being accurately reflected in the
Financial Memorandum.
Additional categories of properties deemed by order to be a licensable HMO
are likely to result in additional costs to process applications and potentially
further costs for enforcement, which the Council views as being accurately
reflected in the Financial Memorandum.
5. Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs can be met?
 Regulation Provisions
Scottish Government is currently unable to specify additional costs associated
with the Scottish Social Housing Charter, which will be developed through a
process of statutory consultation. The consultation process will include an
assessment of the anticipated cost to landlords, subject to Parliamentary
approval. The Council is therefore unable at this moment in time to consider
how additional costs, if any, can be met.
 Private Sector Provisions
Landlord Registration - Section 279 of the Housing (Scotland) Bill Explanatory
Notes states that work carried out on modelling costs for changes to landlord
registration by one local authority estimates a maximum cost of £5k per annum
for changes to the landlord register. The Council considers that the sum of £5k
per annum or thereabouts could be easily absorbed by a small increase in fees
for landlord registration. However, detailed guidance is awaited on this matter
and should costs be higher than anticipated, this could pose difficulties in terms
of meeting costs.
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HMO Licensing – The Council views that should additional categories of
properties be deemed by order to be a licensable HMO, the fees from the
owners of such properties could cover such costs.
6. Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which
such costs would be expected to arise?
The Council considers the Financial Memorandum does accurately reflect the
margins of uncertainty.
Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?
The Council views that where the Bill is part of a wider policy initiative, associated
costs are accurately reflected in the Financial Memorandum.
8. Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more detailed guidance? If so, is
it possible to quantify these costs?
 Regulation Provisions
The modernised scrutiny framework is expected to make considerable cost
savings with an increase in efficiency. However, East Lothian Council views
that increased reporting requirements, unannounced or short-notice enquiries
and enforcement action are likely to result in additional costs and / or a shift in
the use of resources, which cannot be quantified at this stage. The Council
looks forward to the calculation of costs as part of the Ministerial consultation
process.
 Homelessness Provision
In accordance with the Housing (Scotland) Bill Explanatory Notes, East Lothian
Council does not anticipate that the ‗Amendment to the definition of Local
Connection‘ will result in additional costs.
 Private Sector Provisions
In accordance with the Housing (Scotland) Bill Explanatory Notes, East Lothian
Council does not anticipate that the proposed amendments to ‗Protection of
Unauthorised Tenants‘ will result in additional costs.
Landlord Registration - Detailed guidance is awaited on changes to landlord
registration, which is likely to result in additional costs, which are not possible
to quantify at present.
HMO Licensing - It is not known at present what types of property will be
brought into HMO licensing by use of the order-making power, nor the numbers
of such properties. Therefore additional costs will depend on the use that is
made of the order-making power.
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SUBMISSION FROM GLASGOW CITY COUNCIL
Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if
so did you comment on the financial assumptions made?
Glasgow City Council did make a response to the consultation, dated 14
August 2009, but did not comment on the financial assumptions.
2. Do you believe your comments on the financial assumptions have been
accurately reflected in the Financial Memorandum?
N/A
3. Did you have sufficient time to contribute to the consultation exercise?
Yes.
Costs
4. If the Bill has any financial implications for your organisation, do you believe
that these have been accurately reflected in the Financial Memorandum? If
not, please provide details.
Yes. The Bill has few direct implications for Glasgow City Council.
5. Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs should be
met?
The Council would be concerned if fees were introduced for inspection of
local authority homelessness services as provided for by S.16 of the Bill.
6. Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which
such costs would be expected to arise?
Yes.
Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?
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The Council is concerned that the staffing requirements for
implementation of the 2006 Act powers in relation to unsatisfactory
private housing (which are strengthened by Part 13 of the Bill) have not
been properly acknowledged by the Scottish Government. The 2006 Act
approach involves a stronger emphasis on promotional and organising
activities rather than on grants as such. We expect considerable difficulty
in financing sufficient activity under these powers to meet public
expectations, particularly in the current climate of cutbacks in local
government spending. The Council is also having difficulty in financing
sufficient enforcement activity in relation to registration of private
landlords. Although Part 12 of the Bill will usefully strengthen the
enforcement regime, the Council has put a much longer list of legislative
changes to the Scottish Government which are also needed for efficient
registration. These were report upon by the Scottish Private Rented
Sector Strategy Group in December 2009 and it is understood that some
will be consulted upon soon with a view to a further Bill later this year.
These resource problems are reflected in the Scottish Parliament
Petitions Committee’s current consideration of Petition 1189 on housing
issues in Govanhill, Glasgow.
8. Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more developed guidance? If
so, is it possible to quantify these costs?
Yes, this is possible although such costs cannot be quantified at present.
SUBMISSION FROM HIGHLAND COUNCIL
Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if
so did you comment on the financial assumptions made?
Yes. We did not comment specifically on the financial assumptions
made, other than in relation to the effect of changes to right to buy,
where we considered the impact would not be significant.
2. Do you believe your comments on the financial assumptions have been
accurately reflected in the Financial Memorandum?
Yes
3. Did you have sufficient time to contribute to the consultation exercise?
Yes
Costs
87
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4. If the Bill has any financial implications for your organisation, do you believe
that these have been accurately reflected in the Financial Memorandum? If
not, please provide details.
The financial implications of the draft bill are reasonable. There may
be a more general financial implication in relation to the overall duties
and powers contained in the 2006 Act, which we referred to in our
response to the consultation.
5. Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs should be
met?
Yes
6. Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which
such costs would be expected to arise?
Yes. Many of the potential cost implications are variable and difficult
to quantify
Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?
No. See comments on question 4.
8. Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more developed guidance? If
so, is it possible to quantify these costs?
There could be potentially significant costs to local authorities
associated with the proposed role and remit of the Scottish Housing
Regulator. We believe also that the process of developing the Social
Housing Charter could have significant costs. We appreciate that this
and other costs associated with the legislation are not known and not
possible to quantify at this stage.
SUBMISSION FROM THE SCOTTISH FEDERATION OF HOUSING
ASSOCIATIONS
1
Introduction
1.1 As the representative body for the principle builders of new affordable rented
housing in Scotland, the Scottish Federation of Housing Associations (SFHA)
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welcomes the opportunity to contribute to the Finance Committee‘s scrutiny
of the Financial Memorandum that accompanied the Housing (Scotland) Bill,
as introduced into the Scottish Parliament on 13th February 2010.
1.2 The SFHA is the representative body for 191 housing organisations –
housing associations, housing co-operatives and Glasgow‘s local housing
organisations. This represents 86% of housing associations and cooperatives in the country.
1.3 Housing associations and housing co-operatives in Scotland own and
manage 47% of the country‘s affordable rented housing stock. This
represents 279,144 homes across Scotland.
1.4 The housing association and housing co-operative sector has an asset value
base of £7.6 billion in Scotland. This is concentrated in some of the poorest
communities in our country.
The Finance Committee has asked a series of questions about the Financial
Memorandum, each of which is answered in turn below:
2

Consultation
2.1 Did you take part in the consultation exercise for the Bill, if applicable, and if
so did you comment on the financial assumptions made?
2.2 The SFHA submitted a comprehensive response during the consultation on
the Draft Bill, within which we commented on three different sets of
financial issues:


On the issue relating to the impact of the proposed reforms to the
Right to Buy (RTB) on social landlords, we said:
―The majority of the SFHA‘s members are of the view that the
proposals, through safeguarding their stock over the long term, are
likely to have a positive impact on their financial viability. The larger
housing associations, mainly Large Scale Voluntary Transfer
organisations, have reported that they ought to be able to remodel
their financial plans to take into account any loss of RTB receipts.
Most are indicating that the current economic downturn has a greater
effect on their financial planning that would be caused by the
proposed RTB reforms.‖ (para. 3.1 of the SFHA‘s response)



On the issue of the delivery of the risk-based and proportionate
modernised regulatory regime, we said:
―The SFHA believes that the delivery of the modernised regulatory
regime outlined [in the Draft Bill] demands a well-qualified,
experienced and highly motivated staff team within the Scottish
Housing Regulator. The SFHA urges the Scottish Government to
ensure that the Scottish Housing Regulator has access to sufficient
resources to develop and maintain such a team.‖ (para. 4.12 of the
SFHA‘s response)
89
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On the issue of the Scottish Housing Regulator‘s power to levy
charges for regulation, we said:
―The SFHA considers that, if profit-distributing organisations were
ever to be allowed to be registered as RSLs [a proposal which we
opposed strongly], this is the only circumstance where levying
charges for regulation should be considered. The SFHA recognises
that the power contained in section 14 of the Draft Bill is a rewording
of section 81 of the Housing (Scotland) Act 2001. The SFHA wishes
to applaud the authors of the Draft Bill in translating this existing
power into plain English, which has made the power much more
explicit. We acknowledge that the Housing Bill Team has sought to
reassure us that there are no plans to use this power for the
regulation of housing associations or local authorities, but this
assurance is not written into the Bill as it stands. Any move to begin
to charge the sector for its own regulation would only increase the
operating costs of the sector and, eventually, would impact on the
rents charged to tenants. We would like to see clear guidance as to
the circumstances in which fees for regulation would be levied and
the scale of charges that would apply. ―(para. 4.50 of the SFHA‘s
response)

2.3 Do you believe your comments on the financial assumptions have been
accurately reflected in the Financial Memorandum?
2.4 We note that paragraphs 254 to 261 of the Financial Memorandum address
the financial impact of the RTB reforms upon our sector. We believe that
the comments we made in our consultation response, as outlined above,
have been taken account of within this section. We note also that
paragraph 261 records that the Scottish Government is working closely with
social landlords and landlords to help identify sources of funding to support
new and existing social housing. The SFHA has offered to facilitate a
Sounding Board composed of experienced financial directors and financial
managers from within our membership to assist the Scottish Government in
this exercise. We believe that the biggest challenge facing our members
now is sourcing the funds to support the work that will be required to meet
the Scottish Government‘s Energy Efficiency Action Plan. We envisage that
this will form part of the remit for our new Sounding Board.
2.5 We note that paragraphs 191 to 195 of the Financial Memorandum address
the staffing arrangements for the new Scottish Housing Regulator. We can
find no reference within this section that reassures us that the Regulator will
have access to sufficient resources to develop and maintain the wellqualified, experienced and highly motivated staff team that the delivery of
the modernised regulatory regime will demand. Indeed, we note that
paragraph 207 (in the section addressing the Costs on the Scottish
Administration) states explicitly that the SHR budget for 2010/11 reflects
scrutiny efficiency savings of £350,000. It also states that the Scottish
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Government will seek to achieve savings to the SHR budget year on year in
line with its budget requirements. The SFHA acknowledges the current and
forthcoming pressures across the entire Scottish Budget. However, we
would question whether a cut of just under 10% falling solely on the SHR‘s
staffing budget is prudent at a time when the SHR is required to be more
specialist and focused.
2.6 We note that paragraph 188 of the Financial Memorandum addresses the
SHR‘s power to charge fees in respect of its functions. We welcome the
Scottish Government‘s statement that its current policy is for the Scottish
Administration to continue meeting all of the costs of the SHR. We are
pleased that the Memorandum notes that the justification for this policy is to
avoid the costs of regulation falling on landlords and, ultimately, on tenants
through their rents. This paragraph acknowledges the concern that we
raised in our response, as outlined in paragraph 2.2 above. We are content
that the Bill requires the SHR to consult stakeholders (including
representative bodies) about any charging scheme and to submit for
Ministerial approval any proposed charging scheme.
2.7 Did you have sufficient time to contribute to the consultation exercise?
Yes, the SFHA had sufficient time to consult fully with its membership and
to prepare a comprehensive response.
3

Costs
3.1 If the Bill has any financial implications for your organisation, do you believe
that these have been accurately reflected in the Financial Memorandum? If
not, please provide details.
3.2 As the representative body for housing associations and housing cooperatives operating in Scotland, the SFHA has a duty to its members to
perform representation and lobbying functions. These include:
 Seeking members‘ views throughout the consultation and the
passage of the Bill and keeping members informed of developments;
 Liaising with the Bill Team in the lead up to, during the consultation
and throughout the passage of the Bill;
 Briefing and lobbying politicians throughout the passage of the Bill;
 Providing evidence and contributing/commenting upon amendments.
3.3 Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs should be
met?
3.4 The SFHA charges an annual affiliation fee to all members. The affiliation
fees funds the majority of the SFHA‘s core work, of which lobbying and
representation is a part. The remainder is funded by surpluses from our
other income generating activities, primarily conferences/seminars and
commercial membership/sponsorship.
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3.5 Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which
such costs would be expected to arise?
3.6 Yes, in as much as it can do so.
4

Wider Issues
4.1 If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?
4.2 One significant cost that is missing from the Financial Memorandum is that
relating to the many consultations that will be undertaken as a result of the
Bill. These are as follows:
 Scottish Government consultation on the Scottish Social Housing
Charter
 SHR consultation on a Code of Conduct to replace Schedule 7
 SHR consultation on draft guidance on the use of intervention
powers
 SHR consultation on draft fee charging scheme
 Scottish Government consultation on legislative registration criteria
 SHR consultation on regulatory registration criteria
4.3 Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more developed guidance? If
so, is it possible to quantify these costs?
4.4 The SFHA believes that there will be significant future costs associated with
the SHR‘s additional responsibilities and reporting requirements. These will
be more easily measureable once all of the relevant pieces of guidance
have been completed. The SFHA would be happy to participate in any
future exercise examining the costs of the modernised regulatory regime
upon the Scottish Administration, the Scottish Housing Regulator and social
landlords.

4.5

We note from Table 3 on p.42 of the Financial Memorandum that the future
costs associated with the Scottish Social Housing Charter for landlords will
be calculated as part of the Ministerial consultation process and will be
subject to Parliamentary approval. We will reserve our representations on
this until the commencement of the consultation process.

SFHA
3rd March 2010


300

92

Local Government and Communities Committee, 5th Report, 2010 (Session 3) —
Annexe C

SUBMISSION FROM SOUTH AYRSHIRE COUNCIL
Consultation
1. Did you take part in the consultation exercise for the Bill, if applicable, and if
so did you comment on the financial assumptions made?
Yes we commented specifically on the financial implication for the Council
resulting from the amendment to RTB.
2. Do you believe your comments on the financial assumptions have been
accurately reflected in the Financial Memorandum?
We believe that our comments have been partially reflected. Paragraph 236
states that in respondents view the loss of RTB receipts would be minimal.
Over the next 10years we estimate a loss in excess of £30M.
3. Did you have sufficient time to contribute to the consultation exercise?
Yes
Costs
4. If the Bill has any financial implications for your organisation, do you believe
that these have been accurately reflected in the Financial Memorandum? If
not, please provide details.
The memorandum focuses on the increased rental income as a result of
unsold properties but less cognisance is given to the additional costs of
maintaining these properties. Paragraph 245 only mentions this briefly.
The Memorandum fails to mention that some local authorities try to set
rents at a level which will prevent future borrowing and reduce debt. The
level of debt will increase as a result of loss of RTB sales.
The impact will vary across Councils and the ability to mitigate against the
loss will depend on local circumstances.
5. Are you content that your organisation can meet the financial costs
associated with the Bill? If not, how do you think these costs should be
met?
We will require to review our Housing Business Plan and explore the option
of borrowing to fund investment
93
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6. Does the Financial Memorandum accurately reflect the margins of
uncertainty associated with the estimates and the timescales over which
such costs would be expected to arise?
Yes
Wider Issues
7. If the Bill is part of a wider policy initiative, do you believe that these
associated costs are accurately reflected in the Financial Memorandum?
No
8. Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation or more developed guidance? If
so, is it possible to quantify these costs?
It is not possible to quantify these at this stage.
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ANNEXE D: SUBORDINATE LEGISLATION REPORT
The Committee reports to the Parliament as follows—
INTRODUCTION
1. At its meetings on 2 and 23 March 2010, the Subordinate Legislation
Committee considered the delegated powers provisions in the Housing
(Scotland) Bill at Stage 1. The Committee submits this report to the Local
Government and Communities Committee as the lead committee for the Bill
under Rule 9.6.2 of Standing Orders.
OVERVIEW OF THE BILL
2. The Housing (Scotland) Bill (―the Bill‖) was introduced in the Parliament on 13
January 2010 by the Cabinet Secretary for Health and Wellbeing, Nicola Sturgeon
MSP.
3. The Scottish Government provided the Parliament with a memorandum on the
delegated powers provisions in the Bill (―the DPM‖).1
4. Correspondence between the Scottish Government and the Committee is
reproduced in the Annexe.
5. The Committee determined that it did not need to draw the attention of the
Parliament to the delegated powers in sections 113(3), 130(2), 131, 133, 141, 148,
paragraph 2 of schedule 1 and section 151(2).
Delegated powers provisions
Section 24(1)(b) – Power to prescribe legislative registration criteria to be
eligible for inclusion in the register of social landlords.
6. By virtue of section 58(1) of the Housing (Scotland) Act 2001 (―the 2001 Act‖),
a social landlord registered on the register currently maintained by the Scottish
Ministers must be either an industrial and provident society or a registered
company. Section 58 will be repealed by the Bill and replaced by legislative
registration criteria and regulatory registration criteria, in sections 24 and 25 of the
Bill respectively. However, the new legislative criteria will not include the same
limitation on bodies seeking to register, and it may therefore be possible for a body
which is not either an industrial and provident society registered social landlord
(―RSL‖) or a company RSL to meet the new registration criteria.
7. Section 24(1) provides that ―the legislative registration criteria‖ are: (a) that a
body does not trade for profit and (b) such criteria as the Scottish Ministers may by
order prescribe about a body‘s purposes or objects, legal status and governance
arrangements. Beyond these restrictions on the subject matter of the criteria,
there are no limitations on the scope of the exercise of the power. No examples
are given of how it is contemplated the power may be exercised. The Scottish
1

Housing (Scotland) Bill. Delegated Powers Memorandum
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Ministers may prescribe different criteria for different types of bodies or cases but,
before prescribing criteria, they must consult the Scottish Housing Regulator (―the
Regulator‖), tenants of social landlords or their representatives and social
landlords or their representatives (section 24(2)).
8. The Committee accepts that it may be necessary for legislative registration
criteria to be modified in the light of operational experience or changes in
circumstances and that, for this purpose, the flexibility provided by a residual
power to alter criteria specified in primary legislation may be required. However,
the DPM gave no justification for the lack of any legislative registration criteria on
the face of the Bill (with the sole exception of the requirement that the body does
not trade for profit).
9. The Committee therefore asked the Scottish Government why it was not
possible to specify legislative registration criteria on the face of the Bill, and to limit
the power to a residual power to modify those criteria in light of operational
experience or changes in circumstances. The Committee also asked the Scottish
Government to explain which initial legislative registration criteria (if any) it
intended to prescribe on commencement of the Bill.
10. Whilst it appreciates the need for flexibility, the Committee considers that this
does not preclude the specification of legislative registration criteria on the face of
the Bill; nor does the need for flexibility explain why it is not possible to specify
legislative registration criteria in the Bill. This is explained in the third paragraph of
the response to the first question, where it is stated that there is ―insufficient detail
at the moment to allow those criteria to be set out on the face of the Bill or to
identify what new types of body might be proposed which would be able to
improve the quality and supply of social housing‖. The response emphasises that
the exercise of the power is subject to consultation with the Regulator and with
tenants and social landlords or their respective representatives, as provided in
section 24(2).
11. The response to the second question states that, subject to the outcome of that
consultation, the criteria are likely to include provisions similar to those in section
58(2) and (3) of the 2001 Act and that they may also include specific provisions on
governance arrangements of RSLs. This appears to the Committee to contradict
the earlier statement that there is insufficient detail at the moment to allow criteria
to be set out on the face of the Bill. The Committee considers that there is no
need to consult on criteria which are specified in the Bill as they will be subject to
scrutiny as part of the legislative process for the Bill. The Committee considers
that the Scottish Government should be able to specify certain criteria on the face
of the Bill. The Committee is of the view that the specification of criteria is not a
matter which has to be, or should be, left entirely to action in the future to be taken
under subordinate legislation. Subject to these observations, the Committee
accepts the need for a power to prescribe legislative registration criteria, and
agrees that affirmative procedure is appropriate for that purpose, given the
significance of those criteria in the registration regime for social landlords.
12. The Committee accepts the need for a power to prescribe legislative
registration criteria, but suggests that the lead committee may wish to
pursue the issue of specification in the Bill of certain legislative criteria,
including consideration of whether or not criteria which are currently
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specified in section 58(2) and (3) of the Housing (Scotland) Act 2001 should
be carried over into this Bill.
Section 31 – Ministers must set out standards and objectives (“outcomes”)
which social landlords should aim to achieve when performing housing
activities.
13. Section 31 requires Ministers to set out standards and objectives (referred to
as ―outcomes‖) which social landlords should aim to achieve when performing
housing activities. These outcomes are to be set out in the Scottish Social
Housing Charter (―the Charter‖). The DPM states (at paragraph 13) that the
Charter will provide, for the first time, a single statement of the value that all
tenants should be receiving from their landlords.
14. Paragraph 16 of the DPM states that, once approved by the Parliament, the
Charter would be binding on social landlords. It was not clear to the Committee
what is meant by this statement nor why, if it is intended that the Charter is binding
in the sense of having legal effect, the Scottish Government has chosen to use
this form of instrument rather than a statutory instrument. It was also not clear
how, if the Charter is to be binding in the sense of imposing obligations on social
landlords or having other legal effect, it is to be enforced and what sanctions there
will be for non-compliance.
15. The Committee notes that, beyond the statement in section 31 that social
landlords ―should aim to achieve‖ the outcomes set out in the Charter, the Charter
imposes no legal obligations on social landlords. The nature of the Charter is
reflected in the response to the first question on this issue, which states that ―the
Charter will set a number of high level outcomes that social landlords should be
achieving, or working to achieve in a given period‖. The Committee considers that
the Charter is ―aspirational‖, in that it sets out what social landlords should be
aiming for. While it may be ―binding‖ in the sense that social landlords have to
have regard to it, or at least ought to have regard to it, the Committee considers
that it does not impose obligations which are legally enforceable.
16. The Committee considers that the high water mark of the ―enforcement regime‖
with respect to the Charter would appear to be section 53, which provides that the
Regulator may serve an enforcement notice if the Regulator considers that a
social landlord is at risk of failing to achieve an outcome set out in the Charter.
However, the Committee notes that the only sanction for failure to comply with an
enforcement notice is that the Regulator may appoint a manager, or may require
the social landlord to appoint a manager, under section 54. There is no provision
for offences or civil penalties.
17. The Committee considers that the unqualified statement in paragraph 16 of the
DPM, that the Charter would be binding on social landlords, does not properly
reflect the true nature and effect of the Charter. Given what it considers to be the
nature and effect of the Charter, and given its view that it does not have
substantive legal effect, the Committee agrees that it is appropriate to make the
Charter by the mechanism proposed, rather than by primary or subordinate
legislation.
18. The Committee considers that the use of this procedure is appropriate for
the purpose which is to be served by the Charter and, having regard to the
97
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Charter’s nature and effect, does not take issue with the choice of
affirmative procedure. However, the Scottish Government’s response has
not persuaded the Committee that the Charter will be binding on social
landlords in the sense of creating standards which are legally enforceable –
it has some effect, in that failure to achieve a target engages legal powers.
Section 142 – Protection of unauthorised tenants
19. This provision has been inserted in the Bill to allow the lead committee to seek
and hear full evidence at Stage 1 on the issue of protection of unauthorised
tenants. The Scottish Government is as yet uncertain how appropriate protection
should be provided.
20. Should it decide to proceed with this issue, the Scottish Government intends to
use the results of its consultation exercise and the lead committee‘s Stage 1 report
to frame an appropriate amendment for consideration at Stage 2. The Scottish
Government intends that the power will either be removed or replaced by much
more detailed provision after Stage 1.
21. The Committee does not consider this approach to be satisfactory. In addition,
it considers that the power is so wide and so vague that it is unacceptable as
currently expressed. The Committee notes that the power may or may not survive
into Stage 2 and that, if it does, it is likely to be substantially amended. The
Committee will not have the same time or opportunity to comment on the power
after Stage 2 as it does at Stage 1. The Scottish Government has been consulting
on the issue of protection of unauthorised tenants, and it is not clear to the
Committee why specific proposals have not been incorporated in the Bill.
22. Stage 1 is the most appropriate time for the Committee to consider delegated
powers in order to inform the lead committee‘s consideration and to provide a
platform from which members may seek to pursue amendments.
23. The Committee is of the view that this is particularly important when
considering new proposals for the balancing of rights between unauthorised
tenants and landlords or security holders which will be sensitive in policy terms
and involve consideration of ECHR issues.
24. The Committee reports that it does not consider the holding measure
approach proposed by the Scottish Government in introduction of this
power to be acceptable. The Committee asks the Scottish Government to
forward their proposals, once developed, to the Committee, so that it has the
opportunity to consider the proposals well in advance of Stage 2, and call
for evidence if necessary.
Section 146(2)(a) – Orders – Power when making orders to make
supplementary, incidental, consequential, transitional, transitory or saving
provision within those orders.
25. Section 146(1) provides that any power of the Scottish Ministers to make
orders is exercisable by statutory instrument. Section 146(2) provides that any
such power includes power to make:


306

98

Local Government and Communities Committee, 5th Report, 2010 (Session 3) —
Annexe D
(a) such supplementary, incidental, consequential, transitional, transitory or
saving provision as the Scottish Ministers may consider appropriate,
(b) different provision for different purposes.
26. There is no reference to section 146(2)(a) in the DPM as this is not a separate
stand alone power. It attaches to and applies to all powers to make orders. The
power in section 146(2)(a) is subject to the procedure which relates to the order
making power to which it is attached.
27. There is a presumption that a power does not permit the amendment of
primary legislation unless there is an express provision to that effect. This power
is not expressed in such terms and therefore does not permit the amendment of
primary legislation. The application of the power in section 146(2)(a) in connection
with commencement orders under section 151 is therefore of concern to the
Committee. As commencement orders under section 151 are subject to no
procedure, the exercise of the ―bolt on‖ power in section 146(2)(a) when attached
to a commencement order will not be subject to parliamentary scrutiny. The
Committee considers that, where the new power is attached to a commencement
order, some form of parliamentary procedure is appropriate.
28. The Committee‘s concerns in this respect would be addressed if section
146(2)(a) did not apply to commencement orders or, alternatively, if provision was
made that where section 146(2)(a) is applied to a commencement order, it would
be subject to negative procedure.
29. The Committee recommends that section 146(2)(a) should not apply to
commencement orders or, alternatively, that where section 146(2)(a) is
applied to a commencement order, it should be subject to negative
procedure.
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ANNEXE
Response from the Scottish Government
Housing (Scotland) Bill at Stage 1
Section 24(1)(b) – Power to prescribe legislative registration criteria to be
eligible for inclusion in the register of social landlords
Q.
The Scottish Government is asked why it is not possible to specify
legislative registration criteria currently contemplated on the face of the Bill and to
limit the power to a residual power to modify those criteria in the light of
operational experience or changes in circumstances?
The Scottish Government‘s policy is that the Bill should encourage improved
quality and supply in social housing by providing for greater flexibility in the types
of non-profit body that are eligible for registration than there is presently in the
Housing (Scotland) Act 2001 (the 2001 Act).
Section 58 of the 2001 Act restricts the structure and status of a registered social
landlord (RSL) by stipulating that to be eligible to register as a social landlord the
body must not trade for profit and be either an industrial and provident society or a
company limited by guarantee. Section 58 also sets out the permitted purposes or
objects of an eligible company or industrial and provident society.
The Scottish Government‘s policy is that eligibility for registration should no longer
be so restrictive as regards the structure and status of the body and should focus
more on what the body is established to do. There should be flexibility to amend
the criteria to broaden out registration to other bodies that are able to improve the
quality and supply of social housing. Section 24 of the Bill would allow Ministers to
make new types of non-profit bodies eligible for registration subject to stipulated
tests on their purposes or objects and their governance arrangements. The
Scottish Government is seeking this flexibility to allow it to respond to new
initiatives in the sector by developing and consulting on criteria that would broaden
eligibility from existing types of bodies. There is insufficient detail at the moment
to allow those criteria to be set out on the face of the Bill or to identify what new
types of body might be proposed which would be able to improve the quality and
supply of social housing. However, examples of other types of non-profit bodies
that are currently not eligible to become RSLs under the 2001 Act, but which could
be brought forward by the sector in the future, are unincorporated bodies and
community interest companies.
The Scottish Government‘s view is that section 24(1)(b) provides the flexibility that
would be necessary to allow it to respond promptly and effectively to changes in
the housing sector and innovations in the non-profit sector. This would also
deliver the Scottish Government‘s policy aim of encouraging improvements in the
level and quality of social housing by allowing for a wider range of non-profit
bodies to be eligible for registration by the Scottish Housing Regulator (SHR).
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are 213 bodies registered as social landlords of which 92% (195) are industrial
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and provident societies and the remaining 8% (18) are companies limited by
guarantee. Between April 2006 and March 2009 only 4 organisations have been
registered.
Notwithstanding the starting point, the section 24 power represents the Scottish
Government‘s policy to move away from the current registration criteria. The
flexibility to make changes is, crucially, subject to consultation on what the new
criteria should be. Section 24(2) of the Bill sets out stakeholder interests to be
consulted before setting new criteria. While initially the current RSLs will remain
registered, there seems little point in specifying on the face of the Bill the current
registration criteria which apply to them (other than the non-profit requirement),
given that the current criteria will, subject to consultation, be superseded.
Q.
The Scottish Government is asked to explain which initial legislative
registration criteria (if any) it intends to prescribe on commencement of the Bill.
As noted above, the Scottish Government will consult on legislative registration
criteria. Subject to the outcome of that consultation, the criteria are likely to
include provisions similar to those in section 58(2) and (3) of the 2001 Act. They
may also include specific provisions on governance arrangements of RSLs. The
flexibility provided by section 24 would make it possible for new legal statuses
(such as unincorporated bodies and community interest companies) to be included
in the initial legislative registration criteria, and they may be included in the
consultation. There may be other considerations for purposes or objects or
governance arrangements criteria which are applicable to particular types of
bodies thar are proposed to be made eligible for registration. Again, the types of
body identified as being potentially eligible would be subject to the primary test
that they would improve the quality or supply of social housing.
Section 31 – Ministers must set out in the Scottish Social Housing Charter
(the Charter) standards and objectives which social landlords should aim to
achieve when performing housing activities
Q.
What is intended by the statement in paragraph 16 of the DPM, that the
Charter will be binding on social landlords?
The Charter will be binding on social landlords through those mechanisms in the
Bill which allow the SHR to monitor, assess and report on landlords‘ performance
against the Charter outcomes and to take action where landlords are at risk of
failing, or are failing, to deliver outcomes.
The Charter will set a number of high level outcomes that social landlords should
be achieving, or working to achieve in a given period. These outcomes would
describe, in general terms, what good landlords should be achieving already for
their tenants. The Charter is intended to provide a statement of the main purposes
of social landlords and the value that they should give existing and future tenants.
In proposing a highly consultative and inclusive process for developing the
Charter, the Scottish Government recognises landlords' independence, status and
values - whether as local authorities or as private bodies with strong roots in the
charitable and voluntary sectors.
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Q
If the Charter is intended to be binding in the sense of imposing obligations
on social landlords and having legal effect, why has the Scottish Government
chosen to make the Charter by this mechanism, rather than by statutory
instrument?
The Scottish Government‘s policy is that the Charter should be a clear statement
of outcomes that is understood by landlords, tenants, homeless persons and other
users of housing services. The Charter is not intended to be used to define
processes that landlords must follow but to capture the outcomes it will deliver for
tenants, homeless people and other services users. One of the key aspects of the
Charter is that it is intended to give tenants of social landlords, and those in
housing need, a clear understanding of what they can expect from social
landlords. The Scottish Government considers that such outcomes are better
expressed in the form of a Charter rather than a statutory instrument.
The binding obligations which are imposed on social landlords come from the
Charter but, as set out below in relation to sanctions, landlords would not be
expected to consult the Charter alone to identify what is required of them.
As the Charter will in effect set out the Scottish Government‘s priorities for social
housing over the medium term, the Scottish Government believes that it is
important that this is subject to scrutiny by Parliament. Given the nature of the
outcomes and the requirements in section 33 for an affirmative resolution of
Parliament and for consultation, publication and publicity for the Charter, there
does not seem to be anything to be gained by making the Charter a statutory
instrument.
Q
How is the Charter to be enforced and what will be the sanctions for noncompliance?
The Bill provides for the SHR to regulate social landlords. This regulation is
underpinned by outcomes set out in the Charter. For example, section 35 requires
the SHR to issue guidance on indicators by reference to which it intends to
measure progress towards achieving Charter outcomes. SHR powers to intervene
apply where a landlord is failing, or at risk of failing, to deliver an outcome in the
Charter. This is how the regulation will be undertaken, rather than the Charter
alone providing sanctions for non-compliance.
The SHR will be able to use a range of powers to secure improvements in
performance. Powers provided in the Bill, which are linked to the Charter, are for
the SHR to:
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monitor, assess and report annually on landlords‘ performance against
the Charter (section 39)



set a performance improvement target (section 34);



request information (section 46);



carry out an inquiry (section 40);
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serve an enforcement notice (section 53);



require a performance improvement plan (section 52); and



appoint a manager, or require the landlord to appoint a manager, to
deliver service improvements (section 54).

Section 3(2) of the Bill places a duty on the SHR to perform its functions in a
proportionate, accountable and transparent way that is targeted only where action
is needed and this will underpin the regulator‘s approach to non-compliance.
Sections 48 and 51 of the Bill require the SHR to consult on and publish codes of
practice on how it will use its powers of inquiry and regulatory intervention.
I hope this information is helpful but please let me know if you require any further
clarification on registration of social landlords or the Charter.
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ANNEXE E: ORAL EVIDENCE AND ASSOCIATED WRITTEN EVIDENCE
24 March 2010 (9th Meeting, 2010 (Session 3))
Written Evidence
COSLA and SOLACE
Regional Networks of Tenants Organisations
Scottish Federation of Housing Associations
Scottish Federation of Housing Associations (additional)
Tenant Participation Advisory Service Scotland
Oral Evidence
Councillor Jonathan McColl, COSLA;
Lindsay McGregor, Team Leader, Community Resourcing Team, COSLA;
Lesley Baird, Chief Executive, Tenant Participation Advisory Service
Scotland;
Maureen Watson, Policy and Strategy Director, Scottish Federation of
Housing Associations;
Daniel Mullen, Secretary, Regional Networks of Tenants Organisations;
Councillor Jonathan McColl, COSLA;
Lindsay McGregor, Team Leader, Community Resourcing Team, COSLA;
Jamie Ballantine, Head of Projects, Tenant Participation Advisory Service
Scotland;
Andy Young, Policy and Strategy Manager, Scottish Federation of Housing
Associations;
Daniel Mullen, Secretary, Regional Networks of Tenants Organisations.
Supplementary Written Evidence
Scottish Federation of Housing Associations
Scottish Government
14 April 2010 (10th Meeting, 2010 (Session 3))
Written Evidence
Council of Mortgage Lenders
NUS Scotland
Sustainable Communities (Scotland)
Oral Evidence
John Gell, Chairman, Private Rented Housing Forum;
John Blackwood, Member, Private Rented Housing Forum;
David Middleton, Sustainable Communities (Scotland);
Russell Gunson, Head of Policy and Public Affairs, NUS Scotland;
Deborah Lovell, Partner, Anderson Strathern LLP, Law Society of Scotland;
Kennedy Foster, Policy Consultant Scotland, Council of Mortgage Lenders;
Katharine Sacks Jones, Policy Manager, Crisis.
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Supplementary Written Evidence
Scottish Government
Scottish Government (additional)
21 April 2010 (11th Meeting, 2010 (Session 3))
Written Evidence
Chartered Institute of Housing in Scotland
East Ayrshire Tenants and Residents Federation
East Lothian Tenants and Residents Panel
Hillhead Community Council
Scottish Council for Single Homeless
Shelter Scotland
Tenants Information Service
Oral Evidence
Jean Charsley, Secretary, Hillhead Community Council;
Jim Maryniak, Treasurer, East Lothian Tenants and Residents Panel;
Lynda Johnstone, Development Manager, Tenants Information Service;
Bill Gibson, East Ayrshire Tenants and Residents Federation;
Alan Ferguson, Director, Chartered Institute of Housing in Scotland;
Robert Aldridge, Chief Executive, Scottish Council for Single Homeless;
Rosemary Brotchie, Policy Officer, Shelter Scotland.
Supplementary Written Evidence
Hillhead Community Council
Scottish Government
Shelter Scotland
Shelter Scotland (additional)
Shelter Scotland (additional)
28 April 2010 (12th Meeting, 2010 (Session 3))
Written Evidence
Scottish Government
Oral Evidence
Alex Neil MSP, Minister for Housing and Communities, Scottish Government;
William Fleming, Branch Head, Tenant Priorities Team, Scottish Government;
Linda Leslie, Housing Bill Team Leader, Tenant Priorities Team, Scottish
Government;
Stephen Sandham, Team Leader, Housing Access and Support Division,
Scottish Government;
Valerie Sneddon, Team Leader, Scottish Government;
Yvonne Rollins, Policy Manager, Social Housing Quality Team, Scottish
Government;
Colin Affleck, Policy Officer, Housing Markets and Supply Division, Scottish
Government.
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SUBMISSION FROM COSLA AND SOLACE
1. COSLA and SOLACE welcomes the broad direction of Draft Housing (Scotland) Bill, in
particular measures to safeguard social housing for future generations and the move to
more risk-based, proportionate scrutiny, in line with the Crerar Report.
Right to Buy
2. In the Bill, the right to buy is only specifically ended on new supply housing. The
consultation policy paper, however, contains other proposals, notably to end right to buy for
all new tenants other than a few exempted categories; and to extend pressured area status
to 10 years from its current 5 year application.
3. COSLA and SOLACE strongly supports the ending of right to buy on all new supply
housing to safeguard those houses which councils are currently building and which they
may choose to build in future. However, it must also be acknowledged that right to buy has
played a significant role in providing much-needed finance for councils over the years.
While this is diminishing as supply gradually reduces, nonetheless it is particularly useful
for councils to have the flexibility to apply right-to-buy and pressured area status in ways
which are locally-sensitive and beneficial for their own communities. COSLA and SOLACE
therefore supports the flexibility for councils to end RtB for new tenants as well as for new
supply housing. As many councils also safeguard their housing through maintenance and
improvement, we emphasise the importance of safeguarding councils’ Right to Sell as a
means of raising finance in order to meet SHQS and other requirements.
4. With regard to pressured-area status, Local Housing Strategies (LHS) should evidence the
need for this status to be applied and, equally, LHS should identify when pressured area
status should be removed – 10 years would certainly allow more flexibility but can be just
as arbitrary as 5 years. COSLA and SOLACE would welcome the flexibility for councils to
designate pressured-area status and to apply it to particular types of housing as well as
areas. COSLA and SOLACE are also of the view that the 28 days’ notice proposed in the
Bill for new supply notification of exemption to RtB will not be practicable in all
circumstances and seeks reconsideration of this issue by ALACHO and Scottish
Government to find a solution which matches the intent of the Scottish Government with
the practicalities of housing offers.
5. While COSLA and SOLACE welcomes guidance on continuous occupation powers, we
value the flexibility, which comes with discretionary powers and would not support any
move to a legislative requirement.
Regulation
6. The Bill empowers the Scottish Housing Regulator (SHR) to inspect and regulate both
housing associations and council landlords. The consultation policy document outlines an
alternative proposition, with council housing services scrutinised under the Accounts
Commission’s BV2 Reviews and the SHR continuing to inspect housing associations.
COSLA and SOLACE supports this latter position as a transitional arrangement, in line with
the Crerar Review of Scrutiny and the drive to reduce the burden of scrutiny. We propose
that RSLs continue to be inspected by the SHR and that councils are scrutinised by Audit
Scotland.
7. Section 2.4 highlights the fact that there have been significant changes in the approach to
external scrutiny following the publication of the Crerar Report. The modernised regime is
more risk-based and proportionate and the SHR’s role sits within the Best Value 2 (BV2)
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audit framework.
COSLA and SOLACE welcomes this change as a significant
improvement compared to the previous cyclical inspections.
8. However, COSLA and SOLACE also views the Bill as a unique opportunity to move in the
direction of the longer-term objective to have a single scrutiny body, as recommended by
Crerar. In the short term, we believe that housing and homelessness can be scrutinised by
Audit Scotland as part of the Accounts Commission’s BV2 Audit. This position also reflects
the fact that the delivery of better outcomes for current and future tenants requires a range
of interventions from a number of services – many of which are delivered by councils – all
of which come within the ambit of Local Government and the BV2 audit. As Best Value
extends across the public sector, the scope for co-ordinated action is much increased.
9. We agree that RSLs should continue to be inspected by the SHR and that:
x
x
x
x
x
x
x
x

High level outcomes identify those areas of governance, strategy, delivery and
engagement by which performance of both RSLs and councils should be scrutinised
and risk-assessed;
Housing knowledge, if required, is brought into Audit Scotland with transfer of
appropriate staff from SHR;
Initial peer assessment support to councils is delivered through the Scottish Housing
Best Value Network with some resource transfer/secondment from SHR;
Where potential risks to or within housing and/or homelessness services are identified
by Audit Scotland, referral will be made to SHR for specialist scrutiny;
Both SHR and Audit Scotland will move to a more tenant/taxpayer-focused, risk-based,
peer reviewed, proportionate scrutiny;
Primary responsibility for performance management, assessment and improvement lies
with landlords;
Future scrutiny builds on the considerable feedback provided from all 32 council
housing service inspections carried out over the previous cycle;
Meetings are held between tenants’ representatives; taxpayer representatives;
ALACHO, SFHA; CiH, COSLA, SOLACE; SG, SHR; Audit Scotland and other key
stakeholders to take a strategic overview of scrutiny to monitor implementation, and to
identify shared issues to be progressed.

10. It is COSLA and SOLACE’s view that for the benefit of delivering shared, cross-cutting
outcomes, building on and sharing good practice, increasing efficiencies, and reducing the
burden and cost of scrutiny across the public sector equally, all publicly-funded bodies
should eventually come within the orbit of a single scrutiny agency. As a transition to this
Crerar recommendation, it is proposed that Audit Scotland should provide the primary
scrutiny of all housing and homelessness and related services and outcomes, with SHR
only providing more detailed support where clear risk is identified.
11. This structure would allow for scrutiny across inter-related strategies and partner bodies in
a consistent way and would enable more detailed scrutiny to be reserved for and focussed
on those areas of service delivery which are highlighted as requiring it. In essence, this is
the obverse of the current system whereby regulation agencies undertake time-consuming
and detailed inspections and provide evidence to Audit Scotland.
12. On the issue of profit-distributing bodies being eligible for registration, we consider that
fundamental to registration should be the concept of public ownership and democratic
governance structures. We would not wish to see resources diverted from public housing
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to private housing unless there are clear best value, governance and public ownership
assurances in place.
13. The Bill describes a Scottish Social Housing Charter with examples of areas where high
level outcomes would be agreed nationally for all social landlords to meet. In addition,
RSLs and councils are empowered to add additional local outcomes. In the policy paper,
these outcomes are described as “standards”. It is COSLA and SOLACE’s view that highlevel outcomes will be more useful in driving consistency where it is desirable whilst
allowing for locally-appropriate and democratically-accountable approaches, than
standards which invariably tend to focus on what can be measured rather than on those
aspects of housing which are actually important to tenants, housing service clients and
taxpayers. It will be imperative that high-level outcomes do not in any way cut across but
articulate fully with Single Outcome Agreements and strengthen rather than diminish local
democracy.
14. COSLA and SOLACE strongly opposes any move to detailed national outcomes across
every council service, having agreed under the Concordat, that we will work together with
the Scottish Government on agreed national outcomes, with delivery entirely devolved to
councils and their local partners. A Scottish Social Housing Charter must not become a
back door to “regulation creep” and would have to be in line with the clear intent of the
Concordat to reduce rather than increase reporting burdens on Local Government. Given
the confusion which exists around the proposed Charter and the nature of “outcomes” or
“standards”, COSLA and SOLACE recommends that detailed discussions are held
between COSLA, SOLACE, ALACHO, SFHA, tenants’ representatives and Scottish
Government to identify the most effective way to proceed.
Social Housing
15. It is COSLA and SOLACE’s view that changing the term from “social housing” to an
alternative will make little difference in the long-term unless perceptions about private and
public sector housing are altered. One of the key issues which has informed negative
perceptions of social housing is the publication of “improvement reports” by SHR which
focus only on their interpretation of “negative” aspects of service rather than a more
balanced approach to highlighting and sharing good practice and recognising the impact of
wider council and RLS roles (e.g. around community safety and environmental services) in
delivering sustainable communities.
16. Any name change should reflect the fundamental difference in ownership, rather than
referring in any way to the profile of the tenants. COSLA and SOLACE therefore supports
common usage of terms such as “public rented sector” to differentiate housing which is in
public ownership from that which is privately owned, and to challenging and removing any
forms of stigma which may be attached to public housing. However, COSLA and SOLACE
also recommends a broader consideration of how current inspection approaches only
serve to stigmatise public housing.
COSLA and SOLACE
March 2010
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SUBMISSION FROM REGIONAL NETWORKS OF TENANTS ORGANISATIONS
There are 9 Registered Tenant Organisation Regional Networks covering the whole
of Scotland. Regional Networks were formally set up in 2007 to help Registered
Tenant Organisations (RTOs) engage with the Scottish Government on issues of
national policy. The Regional Networks objective is to improve the housing and wellbeing of tenants and residents in Scotland. We will work with government and other
interested stakeholders to promote tenants and residents interests in housing,
planning, community regeneration, the environment and community safety.
Introduction
1. This paper sets out the Regional Networks collective views in relation to the
Housing (Scotland) Bill introduced to the Scottish Parliament on the 13
January 2010.
Policy Objectives
2. The Regional Networks support the principal objectives outlined in the Policy
Memorandum:
x
x
x

to improve the value that social housing delivers for tenants and
taxpayers;
to safeguard the supply of that housing for the benefit of future generations
of tenants; and
to improve conditions in private sector housing.

3. We also agree that these objectives can be achieved through:
x
x
x

Modernising the regime for regulating social landlords (local authority
landlords and registered social landlords – RSLs).
Reforming the right to buy (RTB) of social housing.
Amending the law on registering private landlords, licensing houses in
multiple occupation and dealing with disrepair in private housing.

Modernising Regulation
4. Regional Networks fully support the intention to establish an independent
Scottish Housing Regulator to regulate the housing functions of both Local
Authorities and RSLs. We consider the inclusion of Local Authorities will
provide clarity of purpose, consistency for tenants, greater transparency and
will gradually instil trust among tenants for the new regulatory process.
5. In considering the aims of the proposed modernised regulatory regime we
agree the main aim should be to protect current and future tenants, homeless
people and service users. We are particularly pleased to see the addition of
homeless people as a distinct group worthy of protection. We also agree that
the modernised regulatory regime should be introduced on the basis that
social landlords will derive benefit, encouragement and support from the
Regulator so as to improve their performance and deliver added value for all
tenants, homeless people and service users.
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Annual Reports and Self-assessments
6. It may well be possible to achieve regulation improvement through a
proportionate and risked based regime. However, we do have particular
concerns about a proportionate and risk based regulatory regime that has its
foundation in landlord self-assessments. While recognising there are good
practice landlords who involve their tenants in performance monitoring and
reporting, we believe this is patchy. Only when this good practice becomes
prevalent throughout the social rented sector will tenants be satisfied that
valid and candid reporting is being submitted to the Regulator. We would
advocate that a specific requirement is placed on landlords to involve tenants
and RTOs in self assessment and that the Regulator has a specific duty
placed on it to ensure this is demonstrated within the self-assessment
process. Additionally, where any improvement notice is served, or action plan
agreed, tenants and RTOs should become involved in developing the
landlord’s improvement plan.
7. One of the key objectives of the Bill is to improve the value that social housing
delivers for tenants and taxpayers. Even so, effective tenant participation
remains variable throughout the social rented sector and many tenants lack
sufficient understanding of how landlords spend rent receipts and deliver
value for money. This is particularly true in relation to local authority Housing
Revenue Accounts. Tenants are concerned about seepages from the HRA for
non-housing purposes. We would advocate that local authorities are required
to detail all HRA expenditure in their annual report to the Regulator.
Light Touch Regulation
8. We agree good performing landlords should be subject to a lighter touch
regulatory regime. However, we are concerned that good performing
landlords may become too relaxed and tenants need reassurance that the
Regulator will operate with due diligence and continue forceful supervision
regarding improving all landlords performance. The Regulator should
therefore be required to carry out sporadic spot checks of all landlords.
Tenant involvement with the Regulator
9. It is with some reassurance to us that the Bill contains proposals to give a
landlord’s tenants direct access to the Regulator to report serious failures in
their landlord’s performance or services. It is also reassuring that the
Regulator is being obliged to consult with stakeholders (tenants included) on a
number of important aspects of regulation.
10. Continued tenant involvement in inquiries is vital and we would seek
reassurance that established arrangements for this continue and develop
further. Tenant Assessors have a proven track record in this field and should
be maintained. Additionally, local tenants should be invited to comment on
their landlord’s housing services during inquiries. The Tenants Regulatory
Advisory Group has also made a valuable contribution in shaping regulation
guidance and practice in partnership with the Regulator. We would wish to
see this good practice continue under the new regulatory regime with the
regulator having a formal mechanism in place for ensuring that tenants can
inform and influence its work.
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Regulation Board
11. Regional Networks welcome the establishment of an Independent Scottish
Housing Regulator with its own Board of Directors. We also welcome the
proposed makeup of the Board to be inclusive of the CEO and at least three
non-executive members. However, we consider all non-executive members
should be selected from the wider Scottish society, including tenants. We
have confidence that if a tenant non-executive member is appointed he/she
will demonstrate the necessary skills and competence to fulfil this challenging
role.
Regulation fees and charges
12. We note with serious concern the Bill retains clauses that would allow the
Regulator to set fees and charge landlords for regulation services. We believe
it would be appropriate to remove the provision in the Bill which gives the
Regulator powers to charge fees in light of the current Government’s stated
aim to continue funding the SHR in full.
13. We are also concerned that if the Regulator was permitted to set fees and
charges for its services this would be paid for by tenants from rental income.
Moreover, as SHR activity will be focussed on poorer performing landlords it
would be tenants in receipt of the poorest services who would have to pay the
fees and charges while the landlord will be deprived of essential funds
necessary to improve its services for tenants.
Social Housing Charter
14. The section of the Bill regarding setting-up a Social Housing Charter is
generally welcomed by tenants. We also welcome the opportunity afforded to
the Regional Networks, tenants, RTOs and other stakeholders to assist in
setting the Charter outcomes and agree with the Government’s four stage
consultation process. However, notwithstanding our general support for the
proposals and recognising the diversity of rural and urban communities, we
would like to see Tenant Participation being given greater prominence as a
national outcome that all landlords will be expected to meet.
Right to Buy
15. Regional Networks endorse the proposals contained in the Bill in respect of
Right to Buy. However, we would welcome clear guidance being issued to
tenants on the implications arising from these changes.
Pressurised Area Status
16. We accept the need to extend the period of pressurised status and to include
pressurised house types within the definition. We also support the
decentralisation of decision making to local authorities provided adequate
safeguards are put in place to ensure local community agreement is sought
by local authorities regarding designations.
Registration of Private Landlords
17. We support the proposals to strengthen local authority’s powers to ensure all
private landlords apply for registration. Additionally, we would advocate the
registration period is accelerated.
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Local Connection
18. We agree service personnel should benefit from establishing a local
connection in the area they are stationed in.
Amending Housing (Scotland) Act 2006
19. We agree to the strengthening of local authority powers to ensure owners look
after their part of a property and to allow for payment recovery in respect of all
maintenance costs where homeowners are unwilling to pay their share.
Notwithstanding this support, we feel that factoring costs should be monitored
and where there are affordability issues for homeowners, they should be
allowed to pay their share at an affordable rate.
Danny Mullen
Regional Networks of Tenants Organisations
2 March 2010


321

SUBMISSION FROM THE SCOTTISH FEDERATION OF HOUSING
ASSOCIATIONS
Introduction
1. As the representative body for the principle builders of new affordable rented
housing in Scotland, the Scottish Federation of Housing Associations (SFHA)
welcomes the opportunity to respond to the Local Government and
Communities Committee’s call for evidence on the Housing (Scotland) Bill, as
introduced into the Scottish Parliament on 13th February 2010.
2. The SFHA is the representative body for 191 housing organisations – housing
associations, housing co-operatives and Glasgow’s local housing
organisations. This represents 86% of housing associations and co-operatives
in the country. Housing associations and housing co-operatives in Scotland
own and manage 47% of the country’s affordable rented housing stock. This
represents 279,144 homes across Scotland. The housing association and
housing co-operative sector has an asset value base of £7.6 billion in
Scotland. This is concentrated in some of the poorest communities in our
country.
3. The Local Government and Communities Committee has called for written
evidence on the general principles of the Bill. The SFHA has confined its
evidence to the key principles relating to Right to Buy and Modernising
Regulation.
Right to Buy Reforms
4. The SFHA believes that the Right to Buy (RTB) should be abolished
completely in order to preserve the existing supply of affordable rented
housing. However, we recognise that the proposals in the Bill have been
framed with a view to protecting the rights of existing tenants.
5. We welcome the proposals to end the Right to Buy:
x for new supply social housing
x for new tenants
6. The SFHA notes that the baseline date proposed for defining new supply
social housing is 25 June 2008, the date on which the Depute First Minister
first announced the Government’s intention to end the RTB for new supply.
The SFHA believes that a more appropriate date to use would be the date on
which the Modernised RTB came into effect through the 2001 Act, that is, 30th
September 2002. If this date was to be taken, it would have a neutral effect
on current tenants, as they would continue to have their existing rights. The
advantage for housing staff and tenants would be that they would only have to
use one date for defining the beginning of the Modernised RTB and for
defining new supply, greatly simplifying matters for all concerned.
7. The SFHA supports the proposed reforms to Pressured Area Designation.
We believe that Pressured Area Designation has been under-used since it
was introduced and we would hope that the reforms will encourage more local
authorities to use it. The SFHA would like to reiterate the proposal we made
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during the consultation period.
It would be of great benefit to rural
associations and co-operatives if Pressured Area Designation was the default
designation in any local authority area and that any deviation from this would
have to be the subject of a detailed case made by the local authority.
8. The SFHA believes that all charitable housing associations should be exempt
from the RTB in perpetuity, irrespective of the date on which their charitable
status became effective. We understand that there are around 15 charitable
organisations who would not meet the cut-off date proposed in the Draft Bill,
placing around 7000 properties at risk of becoming eligible to be bought under
RTB in 2012.
The Scottish Housing Regulator
9. The SFHA welcomes the proposal to establish the Scottish Housing Regulator
(SHR) as an independent body. We are pleased that there will continue to be
a housing specific regulator.
10. We welcome the confirmation in the Bill that the SHR will monitor, assess,
report upon and where necessary, make regulatory interventions on the
performance of housing activities by all social landlords.
11. The SFHA welcomes the commitment given in the Bill that its proposals will
deliver a risk-based and proportionate regulatory regime. However, we know
that the deliverability of this depends upon the content of the various streams
of guidance that will be coming out for consultation. There are significant
additional powers being awarded to the SHR and we will wish to be assured
by the guidance on their use that any regulatory action will be genuinely riskbased and proportionate. We believe that the regime must be as transparent
as possible about what is being regulated and how. The SHR needs to
understand and support the diversity of our sector and that this will require
flexibility in the delivery of the regime.
12. The SFHA believes that a robust regulatory framework must be founded upon
the twin principles of proportionality and transparency. We want to be assured
that there will be sufficient accountability mechanisms in place to ensure that a
transparent and proportionate regulatory regime is delivered and to this end,
we would like to pose a question to the Committee:
13. Given that the SHR will be accountable to Ministers, does the Committee
consider itself to be the appeal mechanism for any regulated organisation who
feels that it has received an unjust or unreasonable assessment of its
performance
14. The SFHA is opposed to any moves to charge our members for regulation.
This would only serve to increase the operating costs of the sector and would
eventually impact on the rents charged to tenants. We recognise that this
power existed in the 2001 Act and has never been used. We are pleased that
our plea has been heard and that the SHR will now be required to consult
stakeholders upon and submit for Ministerial approval a fee charging scheme.
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15. The SFHA wishes to draw the Committees attention to some of the comments
that we made within our evidence to the Finance Committee, specifically our
plea that the SHR has access to sufficient resources to develop and maintain
the well-qualified, experienced and highly motivated staff team that it will need
to be able to consult on all of the forthcoming guidance/ new codes, and to
deliver the new focused regime.
16. The SFHA supports the principle of requiring the SHR to co-operate with other
regulators. We believe that the further development of the Crerar Report’s
recommendation of a common database for all regulators will assist in this.
The SFHA has discussed the “passporting” principle previously with the
Regulator and we are keen to revisit this.
Registered Social Landlords
17. The SFHA has welcomed the clarification that existing RSLs do not have to reregister under any new registration criteria. The wording of the Draft Bill had
implied otherwise.
18. The SFHA is also pleased that the Government has listened to our objections
to profit distributing organisations becoming eligible to register. We recognise
that our members will be concerned that the Bill allows for registration of
landlords from outside Scotland but we acknowledge that the Policy
Memorandum explains that this is required in order to comply with the EU’s
European Services Directive. We will be monitoring the impact of this on
existing RSLs in Scotland.
Performance of Social Landlords
19. The SFHA agrees that the regulatory regime should focus on organisations
who are not performing as well as others and that it should be a lighter touch
for everyone else. As the representative body for housing associations and
housing co-operatives, the SFHA is committed to providing support and advice
to promote continuous improvement. We are currently developing this core
function, in collaboration with experienced partners from both within and out
with the sector.
20. The SFHA was pleased to see more contextual detail about the proposed
Scottish Social Housing Charter in the Policy Memorandum. We agree that
tenants’ experience of landlord services must be at the heart of the new
standards. We welcome the statements that the Charter will be based upon
what good landlords do already and that it will not require disproportionate
reporting to the SHR, nor impose unfunded new burdens on landlords. We
also note that it is likely to cover housing and related activities. The SFHA
would wish to stress that housing associations and housing co-operatives in
Scotland deliver core functions in terms of building and managing sustainable
affordable rented housing, developing sustainable communities and are
increasingly delivering a range of community and social enterprise initiatives.
21. We remain uncertain about the nature of the proposed “local” outcomes and
about whether high level outcomes can be measured in a transparent manner.
We acknowledge that there is plenty of scope during the various stages of
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discussion and consultation for the SFHA and its members to participate fully
in the shaping of the Charter and we are committed to doing so. We must put
on record, however, that a number of our members are not persuaded that the
existing Performance Standards require replacement.
22. We support the framework proposed in the Bill for the assessment of social
landlords’ housing activities, including monitoring compliance with the Charter,
setting performance improvement targets and enforcement powers to ensure
compliance with the framework. However, we must reserve judgement as to its
transparency and proportionality until the consultation drafts of the various
elements of guidance become available. We will participate fully in all of the
streams of discussion and consultation proposed throughout the Bill’s
regulatory regime provisions.
23. We welcome the principle of a Code of Conduct on governance and financial
accountability to replace the existing Schedule 7 requirements. The latter
have had some unintended consequences for remote rural and small
community based organisations who wish to regenerate their local economies.
We will participate fully in the forthcoming consultation and will be seeking to
ensure that the new Code retains sufficient safeguards to ensure the
continued good reputation of the sector.
24. We note the reassurance that the data required of landlords will be that which
a good landlord is already collecting by self assessment, performance
monitoring and continuous improvement. The SFHA will be working to try to
bring together the numerous benchmarking clubs and groups in Scotland to
maximise the opportunities for benchmarking. The SFHA has intimated this to
the SHR. We note that the SHR will be consulting on how it will assess
performance and we would expect this to clarify its expectations around selfassessment information.
25. We welcome the principle of annual reporting by the SHR of its assessment of
social landlords’ housing activities and note that it must highlight
strengths/good practice as well as areas for improvement. We note also that
the report will comment where any costs are unnecessarily or unintentionally
high. We agree that social landlords must provide good value for money and
therefore must be as efficient as possible. However, we believe that the high
quality services provided by our members have a significant social value and
that the assessment should take account of this.
Inquiries and Intervention
26. We note the range of new powers for the SHR to inquire and intervene. The
Policy Memorandum explains clearly why the new powers are being
introduced and whilst we have no objection to any of these new powers in
principle, we must reserve judgement about the transparency and
proportionality of their use pending sight of the various pieces of draft
guidance.
27. We would wish to question the appropriateness of the term “inquiry” as a
replacement for “inspection”. Given the range of types of “inquiry” proposed,
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we feel that the term gives a misleading impression. It implies that something
very wrong has occurred, whereas many of the “inquiries” will be simple low
level requests for information. We acknowledge that the Bill Team will have
considered many alternatives prior to agreeing this term and having performed
the same search for alternatives, we acknowledge the challenge. Perhaps the
term “review” or something similar could be considered?
28. We note the new provision for tenants to provide the SHR with information on
significant performance failures by social landlords and we look forward to
further discussions with the SHR as to how this will be defined and the
appropriate framework.
Consultation
29. As referenced throughout our evidence, there are several separate
consultations that will follow the Bill and which will put detail onto the key
principles outlined in the Bill. Whilst we have given our broad support for the
key principles underpinning the proposed regulation and Right to Buy
provisions, we may take a different view if we believe that any aspect of the
detail causes us to be concerned on the grounds of proportionality and/or
transparency.
30. We would also reiterate our earlier point about resources. The SHR will be
facing a heavy programme of consultation on the application of its new
powers, the new powers themselves and the delivery of a more focused,
analytical regime. This will be extremely challenging in a climate of reducing
financial resources and will impact on the quality of the regulation delivered.

SFHA
4th March 2010
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ADDITIONAL SUBMISSION FROM SCOTTISH FEDERATION OF HOUSING
ASSOCIATIONS
1. This additional evidence in relation to the Right to Buy aspects of the Housing
(Scotland) Bill should be read in conjunction with the evidence submitted by the
SFHA on 4th March 2010.
2. The first point is one of clarification. Paragraph 8 of our initial evidence discusses
those housing associations with charitable status, but who, for whatever reason,
missed out on obtaining their charitable status by the 18th July 2001 ‘cut off’ date
for RTB exemption. This date was contained in the 2001 Act and not in this draft
Bill, as stated in our submission.
3. In our view those associations should not necessarily have to justify an extension
to the blanket exemption beyond 2012 simply because they missed a notional
cut-off date. We understand that there are around 15 organisations falling into this
category, and around 7000 properties at risk of becoming eligible to be bought
under RTB in 2012.
4. The second point is one we originally made in our response to consultation on the
Bill, and is in addition to the point made in our initial evidence around Pressured
Area Status, and the fact that it only applies to the Modernised Right to Buy. The
SFHA feels that the Bill’s proposals around Pressured Area Status would be more
meaningful if they were to include extending the scope of Pressured Area Status
to include the preserved RTB. It seems to us that if an area is deserving of
Pressured Status, it ought to apply to ALL forms of RTB.

SFHA
16 March 2010
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SUBMISSION FROM TENANT PARTICIPATION ADVISORY SERVICE
1. The TPAS response was collected from our members and recent briefing
sessions on the Bill for tenants. We broadly agree with the proposals in
the Bill and welcome the opportunity to work with tenants and tenants
groups across Scotland to develop the Charter.
Right to buy
2. There is broad acceptance of the proposals but concerns over
increasingly complicated rights. Many tenants are concerned over the
new supply proposals which allow tenants to continue to accumulate time
towards discounts if they then move into another “older” property and
decide to exercise the right to buy, strong feeling that the right to buy
should be lost completely if a tenant moves into a new supply property.
Some tenants expressed the view that the right to buy should be restricted
to once in any tenancy or joint tenancy – use it once then lose it. The
need for clear guidance for tenants over individual rights is vital.
Pressurised status
3. Strong support for extension to include house type and broad agreement
with the decision to be taken at a local authority level but with local views
of tenants and others sought and taken into account.
Scottish Housing Regulator
4. Independent Regulation for local authorities and RSLs widely applauded.
5. Strong support for an independent housing regulator with tenant priorities
at its heart and its main focus. Support for regulation to take into account
homeless people, those who are not yet tenant and other housing service
users. Tenants keen to be involved across within all aspects of the
Regulator:
x On the main board
x Through the continuation of the Tenants Assessors
x By determining the focus of regulation through the Charter
6. There is concern over self regulation, with fears of well performing
landlords becoming complacent and allowing standards to slip and poorly
performing landlords slipping through the net. Self regulation need to be
robust with evidence to support submission.
7. If self assessment is to be the norm, tenants are keen to become involved
with their landlords to have an active role in all aspects of self
assessment.
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8. It is understood that the regulator is reducing in size which calls into
question their ability to fulfil their obligations and fuels fears of reduction in
standards.
9. Tenants are keen to have a regulator with “teeth” who will take action over
poorly performing landlords while continuing to monitor well performing
landlords, unannounced spot checks were suggested by many.
10. There is support for tenants across Scotland to be involved with the
Regulator, not just at Board level or through the Tenant Assessors, as the
Regional networks are already well established and cover most of
Scotland’s geography it would make sense for the Regulator to involve
and inform the Regional Networks in its work. The Regulator must
actively seek the views of groups who are often excluded and rarely
involved in established groups or forum.
11. Although paying for Regulation was in the 2001 Act there is no support for
this.
12. It is accepted that the Regulator should not become a complaints body,
but clarity is requited – to be defined with tenants – on what specifies a
significant failure – this should be flexible to recognise the type and variety
of housing providers across Scotland.

The Scottish Social Housing Charter
13. There is support for the development of the Charter and tenant
involvement in the development nationally and locally. Nationally the
Charter must be flexible enough to envelop Scotland’s diverse range of
providers whilst still being a measure of performance. Tenants are keen
to develop the Charter locally and Nationally, but wish the Charter to
change and develop over time to ensure it remains relevant with active
measurable outcomes.
14. TPAS believe the Charter(s) should be clear and concise and should
focus on measurable and unambiguous aspects of landlord service
delivery. TPAS therefore recommend that the Charter defines standards
for the key areas tenants are interested in. Recent research
commissioned by the Scottish Government (Identifying Tenants Priorities
of Social Landlords) shows that tenants are interested in various aspects
of customer service, particularly in relation to repairs services and dealing
professionally with issues such as nuisance neighbours. Other issues
such as the quality of the housing product are already being addressed by
the SHQS and the charters do not need to duplicate these areas.


329

15. TPAS recommend that the Charter should require all landlords to agree
local service standards for customer service which can be monitored by
tenants, landlords and the regulator itself.
16.
Furthermore, TPAS recommend that the Charter should require landlords
to state how they will work in partnership with other agencies and
stakeholders for community gain. This also reflects the Government's
vision of housing associations complementing the provision of housing
with community support initiatives and social enterprise activities.
17. The Charter should also require landlords to consider their contribution
to the 'green' agenda. Landlords should be required to set out their
commitment to reducing CO2 emissions, upholding ethical trading
standards and stating how they will aim to support local businesses
through the procurement of materials and services where possible.
Tenant involvement
18. The proposals in the Bill provide many opportunities to involve tenants and
in particular tenants who may not already be involved or on the periphery,
it is vital we use this opportunity to reassure tenants that this is not a
“done deal” that tenants can and will have opportunities to shape the
future of housing and regulation in Scotland. In addition tenants who may
be have particular needs must be involved in the process to ensure their
needs and aspirations are met, this can be done by working with support
organisations and housing providers who currently involve service users.

Lesley Baird
Chief Executive
TPAS Scotland
4 March 2010
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10:28
On resuming—

Housing (Scotland) Bill: Stage 1
The Convener: Agenda item 3 is oral evidence
on the Housing (Scotland) Bill. The session will be
split into two parts. The first part will focus on the
establishment of the Scottish Housing Regulator
and the performance of social landlords. The
second part will focus on the bill‟s provisions in
relation to the right to buy.
I welcome our first panel of witnesses:
Councillor Jonathan McColl, from the Convention
of Scottish Local Authorities; Lindsay McGregor,
the leader of the community resourcing team at
COSLA; Lesley Baird, the chief executive of the
Tenant Participation Advisory Service Scotland;
Maureen Watson, the policy and strategy director
at the Scottish Federation of Housing
Associations; and Danny Mullen, representing the
regional
networks
of
registered
tenants
organisations. I welcome you all. We will move
directly to questions, beginning with questions
from Alasdair Allan.
Alasdair Allan (Western Isles) (SNP): As has
been said, part 1 deals largely with regulation. It
would be interesting to hear people‟s views on
where homelessness fits into the picture,
especially with regard to safeguarding and
promoting the interests of tenants of social
landlords who are or who may become homeless.
10:30
Maureen Watson (Scottish Federation of
Housing Associations): We have received quite
a lot of feedback from our members that the
section on the purpose of the regulator and its
objectives should mention homelessness. We are
talking to our members about initiatives to alleviate
and prevent homelessness and about tenancy
sustainment initiatives, and we will seek to discuss
those further with our members as the bill
proceeds. We can provide the committee with
some written examples if that would be preferable.
The Convener: Yes, we would appreciate that.
Danny Mullen (Regional Networks of
Registered Tenants Organisations): I consider
homelessness to be so important that it must be
regulated and there must be a clear objective of
providing protection for homeless people. Too
often, people who are vulnerable and in need of
help are left to their own devices. I am sure that
the regulation of homelessness services should be
the role of the Scottish Housing Regulator. It has
experience of regulating local authorities as well
as registered social landlords, and it has called on
the RSL sector to redouble its efforts to provide
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homes for homeless people. The Scottish Housing
Regulator should govern all aspects of regulation
for local authorities and social landlords.
Councillor Jonathan McColl (Convention of
Scottish Local Authorities): I thank the
committee for giving COSLA the opportunity to
respond to questions on these issues; it is much
appreciated.
I agree with most of what has been said, but
there is one thing that I slightly disagree with.
Homelessness is important, but COSLA‟s view is
that the burden of regulation on local authorities is
huge and, although we recognise the specific
expertise of the SHR, we believe that regulation
should be more streamlined and the SHR should
work in conjunction with Audit Scotland on
regulating local authorities. I absolutely agree that
the regulator‟s expertise should be called upon,
but I have stated COSLA‟s position. If the
committee does not mind, I will bring in Lindsay
McGregor to be more specific.
Lindsay McGregor (Convention of Scottish
Local Authorities): COSLA‟s reason for linking
the regulator‟s work so closely to that of Audit
Scotland is primarily because homelessness is so
important, and by the time homeless people reach
housing services it is almost too late. We are
about early intervention to prevent homelessness.
Other services are involved, such as social work
and voluntary sector agencies. We want to make
strong links to Audit Scotland because we need to
take an holistic view of homelessness. There is a
specific duty on housing services to provide for
homeless families and individuals but, if we are to
be consistent about reducing and preventing
homelessness, the regulatory powers must lie
somewhere other than with the SHR. A range of
existing regulators need to take an overall, joinedup approach to community care and other
elements. We are keen to ensure that a more
holistic approach to homelessness is embedded
through Audit Scotland‟s overview.
Lesley Baird (Tenant Participation Advisory
Service Scotland): Thank you again to the
committee and the convener for inviting us to give
evidence.
We collected the majority of our evidence from
sessions with tenants groups and individual
tenants throughout Scotland. The message from
tenants is clear: we could all be vulnerable to
homelessness, there is a clear case that the
regulator should regulate homelessness services,
and that local authorities and housing
associations, which are the providers of housing
services, should be regulated on equal terms.
Tenants are strongly in favour of homelessness
services being joined up and equality of regulation
between local authorities and RSLs.
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Alasdair Allan: Are you confident that the bill‟s
definition of “social landlord” captures everything
that you want it to include, given that there are
different types of housing in Scotland and that
Glasgow has its own structure?
Maureen Watson: Yes. We are content with the
definition.
Lesley Baird: Yes.
Danny Mullen: Yes.
Councillor McColl: Yes.
Mary Mulligan (Linlithgow) (Lab): Good
morning to you all. COSLA‟s submission states:
“We propose that RSLs continue to be inspected by the
SHR and that councils are scrutinised by Audit Scotland.”

Will you say a little more about why you think that
that should be the arrangement?
Councillor McColl: Nobody knows councils
better than Audit Scotland. No service operates on
its own nowadays. In the past, perhaps, services
operated in their own silos, but that is now in the
distant past. It has already been said that a range
of services are involved in homelessness, and we
believe that if inspection is done by Audit
Scotland, an holistic approach can be taken. The
Government and councils are now looking at
strategic outcomes for people across the broad
range of council services. We believe that Audit
Scotland should use the Scottish Housing
Regulator‟s expertise where necessary, but a
more joined-up inspection regime would not only
provide a better idea of how councils perform in
delivering outcomes but reduce the burden of
inspections on local authorities.
Mary Mulligan: What discussions has COSLA
had with Audit Scotland about the arrangement?
Lindsay McGregor: We have had discussions
with Audit Scotland and indeed with the Scottish
Government. We agree that Audit Scotland should
have the primary, overarching view of regulation
within housing services. We are content that there
is a role for the regulator, but it should exist within
that overarching framework. We hope that that
approach will lead not to silo inspections of single
services but to inspections in relation to the
outcomes of reducing homelessness, improving
community safety, improving the environment and
so on.
Our discussions with Audit Scotland focused on
how it can take the overarching, umbrella view to
ensure that there is a joined-up approach across
service areas, from the outcomes in single
outcome agreements to the areas that have been
agreed as joint priorities for tenants and other
interested parties in local housing regimes. Those
discussions continue, and are principally about
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how the relationship between Audit Scotland and
the regulator will function.

raise. I cross-referred to it in the submission that I
made to this committee.

Mary Mulligan: I ask the other witnesses for
their views on the arrangement.

We note that the Scottish Housing Regulator‟s
resources will drop by around 10 or 15 per cent.
However, the regulator needs to have the
resources to be able to deliver a more focused
and robust regulatory regime that is also
transparent and proportionate. The regulator
needs a well-motivated team that has sufficient
expertise and can provide that regime. It can only
do that if it has sufficient resource.

Maureen Watson: We strongly believe that the
homelessness and housing functions of all social
landlords should be regulated by a housingspecific regulator that has the required breadth of
experience to do that work. The Scottish Housing
Regulator has that breadth of experience. That
was a strong plank of our response on the draft bill
and we have not changed our position. Indeed, we
publicly welcomed the fact that that proposal has
not been dropped from the bill.
Lesley Baird: In collecting evidence across
Scotland, it was clear to us that tenants of both
local authorities and RSLs were delighted for the
sectors to be regulated equally and that because
the Scottish Housing Regulator is the expert body
in regulating housing, it should be the organisation
that continues to regulate RSLs and housing
associations. Tenants throughout Scotland were
upset and concerned to hear the suggestion that
housing associations and local authorities should
be regulated differently. Tenants certainly want
equality. We understand that there is a lot of work
because a lot of regulation is involved. There must
be a coming together so that the regulatory burden
is not so onerous and tenants are regulated
equally throughout Scotland.
Danny Mullen: My view and that of the regional
networks is that regulation by the Scottish Housing
Regulator has been the most transparent
approach. It has encouraged tenants to become
involved in regulation and to understand why
services are not being provided and are not up to
the mark. We recognise the authorities and RSLs
that have achieved good gradings within the
existing framework, so it is important to tenants.
Audit Scotland was mentioned. It does not
involve tenants and service users. It sits in an airyfairy land in conjunction with the local authorities; it
is their partner. We want a regulator that will speak
to us and enlighten us about the services that we
receive. We are entitled to that because we pay
for it.
Mary Mulligan: We hear that message loud and
clear. Thank you.
There has been a suggestion that the Scottish
Housing Regulator may not have the resources to
perform its task, particularly if it is to take on
responsibility for regulating local authority housing.
Do you have any comments on that?
Maureen Watson: The SFHA gave separate
evidence to the Finance Committee for its scrutiny
of the financial implications of the bill, and within it
we tried to relay the strong message that you

Mary Mulligan: I do not mean to cut anybody
off but I am conscious of time, so does anyone
disagree with that?
Lindsay McGregor: I do not disagree with it
entirely, but it is important to bear in mind the
resources that local authorities and RSLs have put
into the regulatory process. We welcome the push
towards
more
streamlined,
proportionate
regulation. Therefore, if input by the regulator is to
reduce, it is probably right that its resource
requirement should reduce as well. We hope for a
concomitant reduction in the amount of money that
local authorities put into regulation across the
piece so that that resource can be used to deliver
front-line services.
We would not like regulation to take the place of
the relationship between tenants and elected
members. If anything, the change provides us with
an opportunity to reinforce and reinvigorate that
direct relationship. The governance arrangements
of RSLs and local authorities are different and that
needs to be reflected in the regulation in some
way. There is also scope to reconsider the
relationship between tenants, other local housing
groups and their elected members around the coproduction and co-delivery agenda and what it
means for housing and for that relationship.
We welcome the opportunity, but we need to
have many more discussions about the different
relationships between regulator and tenants,
tenants and elected members and tenants and
RSL boards.
Danny Mullen: The relationship between
tenants and councillors or councils is an unequal
partnership. Tenants must have capacity to
engage in that arena.
The resources of the Scottish Housing
Regulator need to be maintained. It needs to carry
out its functions in a way that helps and protects
tenants‟ interests. However, the provision in the
bill that says that the regulator should be able to
charge fees for regulation activity is totally
opposed by tenants because those who are in
receipt of the poorest services would pay a
disproportionate share. The money that should be
used to improve their services would go to a
regulator who would tell them that their services
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are bad. That is a bad concept. The Government‟s
stated aim is to continue to fund regulation in full,
and I suggest that that should be at the present
level—no cuts.
10:45
Mary Mulligan: The point on fees has been
picked up in a number of written submissions, so I
am sure that members will have noticed it.
The Convener: I have a general question on
the level of tenant participation. Some strong
views have been expressed in the submissions.
How have we established, beyond the normal
networks, the awareness of tenants—the people
who actually live in rented properties—of the bill‟s
impact on them? What do they know about it?
What additional work has taken place to consult
and engage them? Have their views been
surveyed?
Lesley Baird: At the moment, the social
housing charter is a draft. Our concern was that it
would be seen as a done deal—something that
was already decided and on which tenants would
have no influence. There should be a framework,
but we are really pleased to see that, for example,
Glasgow Housing Association will not be
compared with the Hebridean Housing Partnership
or Orkney Islands Council. We are pleased that
there is flexibility.
Within our resources, we have worked hard to
enable tenants to be aware that the charter is not
a done deal, that they can have a huge impact on
the future of housing and services, and that, if they
do not like it, they should put up their hand now.
We want to break away from having meetings in
church halls on a Tuesday night. We have to get
real and get out there. We have to do things in a
different way to ensure that tenants understand
that they can have a huge impact.
The tenants networks have worked hard within
their own networks and local groups to ensure that
tenants are involved, but we have to get out to the
challenging places and speak to the people who
would not normally get involved. We are doing bits
and pieces of work with other organisations on
how to involve people who cannot communicate
particularly well—people whose first language is
not English or who have no language skills at all.
People who have a learning or support need have
every right to participate with their landlord and the
Scottish Government in whichever way they think
fit.
There is a lot of hard work to be done. The
beauty will be in getting into the detail and in going
to where people are rather than expecting them to
come to us. A lot of hard work has been done
already, but much more work needs to be done in
getting into the detail of the charter and reassuring
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tenants that we will break the mould. There might
be some meetings in dusty church halls on a
Tuesday night, but I hope that there will be much
more than that—going to people where they are
and encouraging and developing tenants to work
in partnership with their landlords.
Danny Mullen: The registered tenants
organisations are the driving force in getting out
the message about the bill. We did a pretty good
job during the consultation exercise, as has been
witnessed in the responses from individual tenants
groups. The nine regions also actively promote
information sharing, newsletters and other means
of communication with their RTO members.
Individual tenants are serviced through
discussions at a local level almost on a one-to-one
basis. It is hard, as tenant participation is
changing. We are losing groups—the group
structure is going—and it is now more a case of
the tenant promoting himself and his own views,
which are collected in a number of different ways.
We are out there and we are working, but it is
patchy at the moment.
Councillor McColl: We are all aware that the
effectiveness of tenant participation varies across
the 32 local authorities in Scotland. Some councils
are not good at it and others are good at it. We
work together and learn from one another in that
respect. The same can be said for tenants
groups—some are good at participation and some
are not. Those that are not good tend to seek help
from tenants networks to improve. I am pleased
that the Scottish social housing charter is widely
supported among the other witnesses, as it will
improve the situation and can only be positive.
However, as has been said, it is not a done deal
and we need to involve more people in its
development.
The Convener: There is a lot of work to be
done. Do you agree that we must be careful when
we say that something is not acceptable to
tenants, or that tenants want this or that, given that
there has been little discussion with them because
of a lack of resources and of participation and, at
the extreme, because English is not people‟s first
language? If I spoke to 20 people in Greenock
who have been tenants for many years and whose
first language is English, how many of them would
know about the implications of the bill, other than
those who participate in committees? We will
discuss the right to buy with the next panel of
witnesses, but how many tenants know about the
impact of that on them? How many know about
any outcomes that will improve the quality of their
housing? How many would say that homelessness
is the main issue and how many would say that
quality of housing is the main issue? How have we
established what people who live in social rented
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accommodation feel about the bill and what their
priorities are?

pulled off and put on when people find something
interesting and good to do.

I have provoked a lot of hands, but I think that
Maureen Watson‟s was up first.

Danny Mullen: The Housing (Scotland) Act
2001 introduced tenant participation and a role for
tenants in the housing sector other than just being
a tenant. They had to be consulted. The act
placed a lot of duties on landlords to inform their
tenants and engage with them more forcefully.
However, that has not been completely
successful. It is good in some areas, such as West
Lothian, where I live, where we have a good
rapport with councillors, the administration and the
council‟s officers—we are well informed and
engaged in debates—but we recognise that the
approach is not as good in other areas. Capacity
is needed to enable tenants to formulate their
ideas, to think through problems and to get to the
bottom of what the bill is and what it means for
them. It is important that we as tenants have good
landlords. Landlords are supposed to resource us,
but they are not doing that.

Maureen Watson: We hope that we have
provided sufficient information to the tenants who
are on the boards of housing associations or the
members of housing co-operatives to enable them
to get involved in actively provoking debate in their
areas. At three or four recent events we had active
debate with tenants about the implications of the
bill. We encourage them to hold local meetings
and we offer our support when they want to do
that. We are considering providing tenants with an
easy guide to the bill and what it means for them. I
was at a meeting last night at a co-operative at
which we discussed that issue.
The Convener:
produced.

So

materials

have

been

Maureen Watson: We are in the process of
doing so.
The Convener: You are in the process of
producing materials to let people know about the
bill. We have lots of written and oral evidence
about what tenants want and you are now
producing information for tenants on what the bill
might mean for them. Who is leading the debate?
That is all I am asking.
Lesley Baird: There is a variety of ways of
going about that. Just because people live in a
house, that does not mean that they have signed
up to participation. I would like them to do that, but
they do not always do so. We must consider
innovative and interesting approaches. Tenants
often say that they will not get involved because
the decision has already been made. We have to
get beyond that and help tenants understand that
the decision has not been made and that there are
ways that they can influence what happens in a
small or a greater way. We are excited about the
bill, because we think that tenants can have a
huge impact on it .
It is true that the knowledge out there is fairly
patchy. Some organisations have sent newsletters
to their tenants that say what is happening and
others have relied on organised tenants
movements to do that. It is a real patchwork quilt.
We are excited about the bill and we want to
ensure that tenants have a huge impact on it and
on their future housing services. As I think Danny
Mullen said, some people are really good at
involving tenants and some are not quite so good
at it, but we must ensure that everybody is really
good at it. It must be a founding part of the
Scottish social housing charter that tenant
participation, locally and nationally, is taken
seriously and is not just a Stickle Brick that can be

Councillor McColl: As I said in response to a
previous question, we are well aware that some
councils are better than others at participation and,
as has been said, that some tenants groups are
better than others at participation. Local authorities
throughout Scotland take seriously tenants‟ views
when they formulate policy and make decisions
about anything that affects tenants, regardless of
whether the processes that they have in place
facilitate participation effectively. The language
that is used in publications involves a judgment
call but, if something that is published says, “The
tenants agree with this,” councils take that on
board.
Jim Tolson (Dunfermline West) (LD): I will
follow up Mary Mulligan‟s final point about
resources and ask about financial and staffing
resources. The SFHA makes the proper and fair
point in its submission that staff should be
“well-qualified, experienced and highly motivated”

people. My slight concern is about where the
staffing will come from. I have no doubt that it will
come from the registered social landlord sector
and the local authority sector. I am interested in
the panel‟s views on the implications for
organisations
that
lose
highly
qualified,
experienced and well motivated staff, who I have
no doubt will be attracted by higher salaries with
the Scottish Housing Regulator. That has a
financial implication, too.
Councillor McColl: From the point of view of
local authorities and probably RSLs—although I
am not here to speak for RSLs—if we are
inspected and told to improve X, Y or Z in the
service and we have lost some of our best staff to
the regulator, we will have lost significant capacity
to meet the regulator‟s requirements and
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recommendations. That is something to think
about.

amendments accordingly, before the regulator
needs to be brought in.

Maureen Watson: We would not be concerned
if the regulator appointed such well-motivated and
well-qualified staff—we would applaud it for doing
so. We would view them not as lost to the sector
but as an aid to supporting continuous
improvement in the sector.

We are about reducing the burden on both sides
of the equation and freeing up resources. Staff
capacity is an issue. It is important that the
regulator pulls in staff not only from housing but
from other areas that cross into housing, as
otherwise there is potential for the regulator‟s view
of housing services to be self-perpetuating.
Underlying that is the importance of ensuring that
resource is freed up in RSLs, local authorities and
the regulator by light-touch regulation that is
proportionate and risk based. However, we must
not divert into a burgeoning regulation
environment important funds that will become
increasingly tight over the coming years. We must
ensure that we use all that we can to deliver the
best possible services.

Jim Tolson: I say with all due respect that
those staff would be lost from public sector
organisations. The Scottish Housing Regulator
would gain, from which all would—I hope—gain in
the end, but some authorities would have a
vacuum in senior positions in the short term.
Maureen Watson: There are plenty of good
staff throughout the sector to fill the vacuum.
Lesley Baird: I agree with Maureen Watson.
The housing sector is a good place to be and is
full of exciting, innovative and professional people
who are desperate for promoted posts. The
situation would be seen as an opportunity rather
than a concern.
One quality of the regulator is that its staff have
recently been housing professionals—they are not
people who have sat behind a dusty wall and were
involved in housing 20 or 30 years ago. It is
important for the regulator to employ recent
practitioners who understand the situation,
because housing changes. Such staff have been
one benefit of the regulator.
Danny Mullen: Jim Tolson talks about resource
being taken away from local authorities and the
RSL sector, but that is at a time when their
resources are being reduced, so they cannot
retain the employment status of the people they
have. I do not see the issue as a problem.
Professional people always look to move to the
right area and the right job for them. If they want to
make a career of it, good luck to them. When they
leave, they leave a good place for someone just
as capable to take over. We have witnessed
that—we have lost housing officers and managers,
but good enough people have come in to take
their place.
11:00
Lindsay McGregor: It is important to remember
that it is fundamental to the new scrutiny regime
that the deliverer has the primary responsibility for
getting things right. By and large, the system will
be risk based—the regulator will be called in when
tenants or others have noticed that something is
going wrong. It is important that councils and
others retain well-qualified staff as the front line for
key deliverers, who will be responsible for picking
up where things are going wrong and making
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Jim Tolson: It is interesting to note that, to
some extent, the panel is split in its view. I do not
know how many officers will be required to support
the Scottish Housing Regulator. If it requires half a
dozen spread across Scotland, the impact will be
minimal, but if it requires many people, the burden
may be significant, especially if more than one of
them come from one organisation. That is food for
thought for the committee and the Parliament as
we consider the bill.
Bob Doris (Glasgow) (SNP): Good morning. I
have been delighted to hear the witnesses talk
about wider engagement with tenants and the
wider community. Housing associations and local
authorities already know that successful RSLs are
less about houses than about communities. Before
today‟s meeting, I was interested to read in our
papers:
“The Housing and Regeneration Act 2008 sets out the
functions of the housing regulator in England (the Tenant
Services Authority). This includes encouraging social
housing providers to address environmental, social and
economic wellbeing of communities.”

In other words, the Tenant Services Authority has
a wider role. Does the panel believe that the
Scottish Housing Regulator should be under a
duty to encourage housing providers to address
the environmental, social and economic wellbeing
of communities? I already see evidence of local
authorities and RSLs playing a wider role in
communities, but I would be interested to hear
whether the regulator should be under a duty to
encourage and promote that, to ensure that it
happens.
Lesley Baird: We are keen to see joined-up
working, of which there are good examples across
Scotland. Cordale Housing Association has done
amazing work in the community, not just on
houses—it built a doctor‟s surgery. We all know
about the evidence that shows that education and
housing are inextricably linked; where there are
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failing schools, there are failing homes. It is
important to get both right. We would like to see in
the charter some kind of obligation for housing
providers to look not just at houses but at the
wider community. They should look at
employability and other issues in the community
and work with other agencies not just to build
houses but to build new schools. That has been
done well in Scotland—there are excellent
examples that we would like to see promoted in
the charter and local charters. We have seen that
approach working, and there is proven evidence
that it works and creates healthier communities.
Danny Mullen: Tenant participation is well
tailored to deal with aspects of community life.
Where there is a tenants group in a particular
area, it will deal with the whole package in relation
to where people live, and everything that happens
in that area and the wider community.
We welcome the move in the charter towards
the consideration of specific areas of community
interest such as the local social and economic
environment in which people live, and the
inclusion of that aspect in wider regulation.
However, it should not replace what the regulator
is there to do, which is to protect the interests of
tenants, future tenants and service users.
The wider environment is important. At present,
the regulator takes a look at the environment and
the neighbourhoods—they will go to a
neighbourhood and physically inspect it. They
examine the antisocial behaviour policies and the
strategies for dealing with such problems. That is
all part of the remit now, so it is broadly covered,
but it is not defined as such in a charter. We have
to tease those areas out, and tenants will play a
part in that.
One area of particular concern to tenants that is
not covered by the regulator is the issue of what
tenants get for the money that they pay in rent. To
a large extent, they cannot understand the
housing revenue accounts that local authorities
operate, because they have no nitty-gritty
information on what is being spent. There are
high-level things such as management and
transport costs, but local authorities are not
prepared to break costs down. We need to know
that the money that we are paying in rent is being
used for the benefit of tenants rather than the
wider community. We will pay our share, but it is
essential that we are not paying for something that
should be paid for out of the community charge—
the general fund.
It is important that we consider reviewing the
guidance on what local authorities can and cannot
spend HRA money on. There should be no
seepages from the HRA to fund projects that the
general fund should cover.
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Bob Doris: I will come back on that specific
point; I find it quite interesting, and I am sure that
Councillor McColl will have something to say on
how local authorities communicate such things.
Tenants constantly say to me that they want to
ensure that when they pay their rent—which, in
Glasgow, is no longer paid to the local authority,
but to housing associations—the money is spent
wisely and prudently. With regard to their wider
role, housing associations can find themselves
caught between a rock and a hard place.
I will give a specific example from Glasgow,
without getting into the rights and wrongs of the
situation. A local community centre in the area
where I live is about to close and the housing
association is considering ways in which it can
step in and provide finance to operate the centre
for the wider community.
I know from my discussions with the housing
association that it is keen to be involved. However,
it is always minded that its first interest is its
tenants. It does not want to be accused by its
tenants of compromising its core business by
putting that wider role into action, although tenants
as well as the wider community would benefit.
I put on record the fact that I empathise with a
lot of what Danny Mullen is saying. However, we
need clearer guidance, and something in the
charter to state what is appropriate, because
housing associations sometimes have to
speculate
to
accumulate
in
improving
communities.
I would be interested to hear from Councillor
McColl or Maureen Watson about how that could
be progressed and embedded in the bill to
encourage housing associations to get involved in
that way—after all, the good housing associations
know their communities better than most other
people who are living in the towns and cities.
Maureen Watson: Housing associations and
housing co-operatives have a strong track record
in having a wider role in social enterprise activity.
That is increasing all the time, so I would support
its inclusion in the charter. We have a lengthy
period of consultation ahead of us on what will be
in the charter, so that will get the debate going and
we can look at how to perform the balancing act,
because we encounter difficulties and barriers all
the time. Their first interest is the tenants in their
area, but there is also the wider community that
they serve.
I have one caveat about how the sector is
regulated. We would not want the regulation to be
so burdensome that it stifles the innovation that
produces good ideas and initiatives such as the
work done in the community by Cordale Housing
Association, which Lesley Baird mentioned. We
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are completely open to a full debate on the issue
during the charter discussion.
Councillor McColl: It makes me very proud
that, when I come to meetings such as this,
Cordale Housing Association is held up as an
example of good practice. As some of you will
know, Cordale Housing Association is based in
Renton, which is in my council ward in West
Dunbartonshire, so I am well aware of what it has
managed to do. It has completely turned round a
community by taking a more overarching view. I
am equally pleased that the other witnesses agree
that something like that should be part of the bill,
because I also think that it should be. It comes
back to the argument about delivering outcomes
for areas. We must look at the high-level
outcomes. It is not only about improving the
housing; in improving the housing, we must also
consider, for example, improving people‟s health
and wellbeing, which is one of the reasons why we
feel that Audit Scotland should have a role to play,
because it is more experienced at doing that.
Bob Doris: What I am hearing—I will perhaps
leave it at this—is that, in some respects, some of
the housing association movement and some local
authorities are ahead of the bill. It is about putting
in the bill some of the good practice that is going
on and it is about how through, I hope, light-touch
regulation, we can monitor and assess what is
going on. I have to say that it is like a school, a
hospital or a residents association—some are
performing better than others. It is only when a
more effective monitoring process is put in place
that those who could be doing more to work in
partnership with local authorities and communicate
with tenants can be encouraged. I am delighted
with what I am hearing.
Lindsay McGregor: I would not argue against
what you are saying, but I sound a note of caution.
The link back to Audit Scotland is important
because if we are talking about antisocial
behaviour, for example, there is an important link
back to the regulation of policing, what is
happening in the world of community safety and
so on. If we are talking about supporting tenants
into employability and whatever, there may be
links back to other sources of regulation that are
going on elsewhere. The issue is whether the SHR
should have a very wide remit and a generic
knowledge or whether it should have a specific
remit around housing, tenants and so forth and
should link very well to other areas of Audit
Scotland‟s work and to the other regulators. We
could go in two directions and we perhaps need to
explore each of them to work out what the
imperatives are that we are working towards.
Bob Doris: This is obviously an issue that the
committee is still coming to grips with and we are
listening to different views. The most powerful
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view that I have heard is from Mr Mullen, who said
that he wants to ensure that there is equality of
regulation across the sector and that housing
association landlords and local authority landlords
are under the same scrutiny. It is necessary for the
eventual act to build confidence on that matter and
how we go about achieving that has as much to do
with tenants of local authorities as it does with this
committee. However, I am listening to what you
say and we will obviously scrutinise how that
process goes forward.
Councillor McColl: I absolutely agree that the
level of scrutiny for RSLs and local authorities and
the standards that they have to live up to should
be the same. However, as I said, we feel that
there should be a different way of going about
that, because there are other aspects to consider,
particularly for local authorities.
I forgot to come back on the point about
information sharing. I am surprised to hear that
there are councils that are not willing to share that
level of information. Apart from anything else, I
would have thought that a freedom of information
request would have required such information to
be shared, so I cannot understand why there is a
problem—this is the first that I have heard of it. As
I said, some councils are better than others and
perhaps, through your consultation with tenants,
something about information sharing will come out
that you might want to put in the charter.
The Convener: I am a bit nervous about the
charter being regarded as something that will
solve all the world‟s problems. However, are there
any important general considerations that the
committee should take into account as the charter
develops? Mr Mullen described it as a Scottish
charter. Should it be a Scottish charter that covers
everything? Or should it have flexibility with regard
to geographical area or different types of landlord?
I would like to know about general considerations
rather than what should be included in the charter
for allocations, quality or whatever.
11:15
Lesley Baird: As Danny Mullen said, the
charter has to be flexible and transparent. We
cannot compare Glasgow Housing Association
with the Hebridean Housing Partnership—that
would make a nonsense of the charter. It must
have flexibility written into it and be able to ensure
that tenants and organisations are measured
properly against a set of flexible standards. That is
the difficulty, though. As I said, how do we
compare the GHA with the Hebridean Housing
Partnership?
We have local charters that will allow local
flexibility and local differences to come into play.
For example, Shetland Islands Council has four
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houses in Fair Isle, and the tenants there have the
right to expect as good a service as someone who
lives in the centre of Glasgow. The charter must
therefore enable flexibility, be transparent, have a
huge amount of tenant input and be fit for purpose.
As Maureen Watson said, we have a long way to
go in developing the charter, because we start
with a blank sheet of paper. We must get it right,
but the building blocks to help us do that exist.
Danny Mullen: My point is much the same as
Lesley Baird‟s. There is room for flexibility in the
charter to deal with local variations and scenarios.
However, the overriding point is that we have
national standards that are applicable across the
board to drive forward improvements in the
services that tenants receive and maintain houses
nationally according to the Scottish housing quality
standard. Tenant participation should always be
included as well, because such participation is
unbelievably patchy across Scotland. Almost 10
years after the 2001 act, we are still fighting for a
place at the table with some landlords, so it is
important that tenant participation is one of the
major areas to be covered in the charter. Having
said all that, I believe that, given the good will of all
the partners involved, there will be manageable
and measurable standards that will drive forward
good practice.
The Convener: There is nothing contrary from
anyone else, which is good.
John Wilson (Central Scotland) (SNP): Good
morning. I am really surprised that my colleague
Bob Doris did not refer to a housing association
that he likes to put on a pedestal for the work that
it has done: Queen‟s Cross Housing Association.
Anybody who has been involved in housing will be
aware that Queen‟s Cross has been ahead of the
game with regard to housing associations‟ wider
role for a number of years. It has not just looked at
community facilities, but has provided a range of
services in the local community, including
business units for start-up companies in the area.
It has been possible for some time for housing
associations to have a wider role, and regulation is
in place to allow housing associations to do that.
The provision in the bill for housing associations or
co-operatives to have a wider role is therefore not
something new.
I want to return to Ms McGregor‟s comment on
governance, which I think is an issue. Councillor
McColl referred to the relationship between
elected members and tenants. We need to
examine governance in relation to the provision of
housing, whether or not by registered social
landlords, who have a different and in some cases
a better governance regime than many local
authorities.
The convener asked earlier how many tenants
were aware of the bill, but I would like to ask how
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many councillors are aware of the bill. Clearly, we
have a written submission that is billed as being
from COSLA, but it is actually a joint submission
from COSLA and the Society of Local Authority
Chief Executives and Senior Managers—or
SOLACE.
It would be interesting to look at governance
concerns from the perspective of registered social
landlords, tenants and local authorities. In my
experience, some elected members in local
authorities are making decisions on which they are
not fully briefed. Mr Mullen commented that
tenants do not understand what happens with the
housing revenue account, but I think that some
elected members who are involved in passing the
council‟s budget each year are equally unaware of
what is contained within the housing revenue
account.
Councillor McColl: I am sorry, sir, but I could
not disagree more. I cannot accept anybody telling
COSLA that councillors are taking decisions
without full knowledge of the facts or without
information that they should have. That is quite an
allegation to make, sir, and I take exception to it.
That is my only comment.
Maureen Watson: There are some examples of
excellent governance at a high level in the housing
association sector and in the co-op sector.
However, we think that the bill could also help by
replacing schedule 7 to the Housing (Scotland) Act
2001. We are all for being transparent,
accountable, open and honest, but some
unintended consequences flow from the
requirements in schedule 7. We are happy to see
that the bill promotes the idea of an ethical code.
Danny Mullen: I sincerely hope that all
councillors take their responsibility seriously, and I
believe that they do so. One of their remits is
scrutiny and review, and I have witnessed that. As
a local authority tenant, I have witnessed my local
policy development and scrutiny panel, on which
councillors are involved in all those sorts of issues.
I am well aware of what happens in my local
authority, although I cannot speak about the
broader picture. However, I am quite sure that the
governance standards by which councillors have
to abide are robust enough to ensure that they
give appropriate scrutiny to anything that they
pass. More often than not, councillors act in the
best interests of all their constituents.
Our issue is just with officers‟ accounting
processes, which leave it very unlikely that we will
ever get to the bottom of the housing revenue
account. We believe that, in some cases, money
that we have paid in rent is siphoned off to fund
projects out of the general fund.
Lindsay McGregor: I cannot comment on the
HRA funds of individual councils, but I am sure
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that there are excellent governance arrangements
both within RSLs and within councils.
The issue is more about the difference between
types of governance arrangements and the
reasons for that. By and large, RSLs focus only on
housing—although some of them have a wider
role—whereas the role of councils is much wider,
so elected members are taking decisions using a
different jigsaw puzzle front cover, as it were, that
looks across a wider range of needs. Often, other
elements such as economic development and
community safety also need to be placed within
the housing agenda. Councils need to balance
within their housing framework the needs of
current tenants, future tenants, homeless families
and so on and different priorities, such as
community safety and health improvement.
Fundamentally, what I am saying is that we have a
different governance arrangement for very good
reasons, because we are different animals. The
regulator will need to account for that difference
somehow and reflect it.
John Wilson: COSLA and SOLACE‟s
submission states that local authorities would be
happier with the present regime, which is
regulation by Audit Scotland, than with regulation
by the Scottish Housing Regulator. The bill aims to
achieve a common approach to the regulation of
housing throughout Scotland. If we had two
different regulatory regimes—one under Audit
Scotland and one under the Scottish Housing
Regulator—would that not create more confusion
for tenants in relation to what is provided by and
what they can expect from landlords? I understand
that local authorities have a wider role under the
homelessness legislation, but on the basic
provision of housing and housing tenure, surely
we need to find a single approach to regulating the
delivery of services to tenants.
Councillor McColl: I do not agree that we need
a single regulator. The important thing is not who
does the inspection but the standards that housing
providers are expected to meet, what is measured
and the outcomes that are sought. From my point
of view, who does the work is not important.
Where there are specialist things that need to be
looked at, Audit Scotland should certainly take
expert advice from the Scottish Housing
Regulator, but I do not agree that it is a problem to
have two different inspection agencies.
Lesley Baird: The recent tenant priorities
research came down to the basics. It showed that
tenants want a good-quality service, affordable
rent and good repairs—a range of basic things to
which people have a right. The Scottish Housing
Regulator provides a strong and rigorous
regulatory regime. Our research showed that
tenants of local authorities and RSLs were clear—
there was no dissent—that local authority tenants
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and housing association tenants should be
regulated in exactly the same way because they
want the same basic services and to be able to
compare their services with their neighbours‟
services.
Danny Mullen: I concur with that. I repeat that it
is important that a regulator involves the people
whom it is supposed to be protecting, and Audit
Scotland does not do that. It works away on its
own and produces a report that gets buried in a
council chamber. More tenants have read the
inspection reports that the Scottish Housing
Regulator publishes, and tenants can get involved
in improvement plans where appropriate. Under
that approach, tenant involvement is maximised
and things are more transparent to tenants. It is
important that there is a single regulator that
regulates across the board.
Lindsay McGregor: Because we have moved
to risk-based scrutiny, tenants are unlikely to be
more involved by the SHR than they are at
present. Under the process in the bill, it is only
when something amiss with an RSL or a council
housing service is noted that the SHR will come in.
We must focus on getting things right first time, at
the point of delivery between councils or RSLs and
tenants. That is where the focus should be. If we
identify problems and things need to be
strengthened to improve relationships with
individual tenants or tenant participation groups,
the focus needs to be on the process that enables
councillors to use the information from the SHR or
Audit Scotland to inform that work and to build
those relationships. Such processes need to be in
place at the point of delivery, on the front line, so
that problems are not just picked up later.
If the SHR has conversations with tenant
groups, that will be because things have gone
wrong; it will not necessarily have conversations to
find out views along the way.
11:30
For us, it is very much about the process of
engagement. What is proposed in the bill is a step
on the way. The system needs to become more
outcome focused for tenants and the wider
community, so that, further down the line, we can
break down some of the silos of housing,
community care and policing and look at things
from a community perspective, rather than just
from the perspective of the component parts.
COSLA‟s response is that we are looking for
Audit Scotland to have overarching primacy, but
we accept the SHR‟s role at the moment. Further
steps probably need to be taken at some point to
bind together the outcome agreement approach—
the more holistic approach to service delivery—
and to get away from operating in silos. For the

2949

24 MARCH 2010

time being, we welcome the proposed approach
as a step in the right direction towards having a
reduced burden and taking a more risk-based,
proportionate approach. The charter gives us that
opportunity, given what we are being told about
the relationships that we need to build with tenants
individually and in groups.
The Convener: We are heading into dangerous
waters with mention of single outcome
agreements. The committee is highly sceptical
about whether outcomes can be measured in that
way. I will let John Wilson back in in a moment,
but I want to pick up on another issue that we want
to cover. We have heard evidence that the powers
of intervention and inquiry in part 4 of the bill could
be balanced so that we do not overburden people
with regulation, annual reports and selfassessment. We do not have to deal with that
issue now, but before we finish today I would like
to get some feedback on it, because concerns
have been expressed in the written evidence that
annual reporting and self-assessment just will not
cut it.
Maureen Watson: I will be brief, because a lot
has been said. The key to everything that was
raised in the previous question is the charter itself.
The charter will set out what tenants can expect. It
has to be transparent, so that expectations are
clear and outcomes are measurable. As Lesley
Baird said, there has to be flexibility, because
there is a diverse range of landlords out there.
However, landlords have to be regulated in the
same way by the same regulator, so that
everybody is clear about what is being compared
and measured.
John Wilson: That leads on to the question that
I was going to ask about the charter. Lesley Baird
is quite right that flexibility needs to be built in for
the various registered social landlords out there
and the 32 local authorities. How much flexibility
should be in the charter? Should there be
benchmarking in it to say that every tenant in
Scotland, regardless of who their landlord is, can
expect basic standards? Landlords could build on
the charter and provide better services. Would that
not be a fairer approach than talking about
flexibility? There are more than 200 registered
social landlords at the moment and 32 local
authorities, although not all local authorities are
housing providers. We could have more than 250
different charters if we build in flexibility. Surely
every tenant wants to know what neighbouring
tenants are getting or what neighbouring
authorities are offering. The same basic standards
should apply throughout Scotland.
Councillor McColl: From the councils‟ point of
view, we are not talking about making the charter
so flexible that, in effect, every council and every
RSL can have its own charter. We believe that the
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charter has an important role to play. It should be
high level and should say what standards people
are expected to meet, but it should not necessarily
say exactly how people should deliver those
standards. It is not for the charter to do that.
We must be careful that the charter does not
prohibit RSLs and local authorities from having
local agreements on standards. That is what we
mean when we talk about flexibility. We do not
want to tie local authorities‟ hands too much.
Lesley Baird: The charter must be measurable,
otherwise it will be meaningless. A long time ago, I
worked for a local authority that had a really nice
charter that looked great—
John Wilson: You got an award for it.
Lesley Baird: Yes—I still have the award—but
it was utterly meaningless. There was a lot of
tenant involvement in it, but we did not take it to
the next stage—there was no measure for us to
look at once we had produced it. The charter must
be measurable.
The nature of our organisation is such that we
do huge amounts of work in organisations that are
based in rural areas. There is only one boat a
week to Papa Westray in the Orkney Islands, so
someone who lives there cannot expect to receive
the same level of service as someone who lives
on the mainland of Orkney. That is why flexibility
must be built in. The charter must be realistic
about geography and the nature of the Scottish
people, but if it is not high level and not
measurable it will become similar to the one that I
have in a drawer somewhere, which has not been
looked at for a very long time. It must be
meaningful.
The charter is important. We have a blank sheet
of paper and we have tenants‟ research, and we
must get tenants involved in the charter because
they are the experts in this field. They are the
people who know what type and levels of service
they expect to receive, at the very least.
The Convener: Mr Mullen is desperate to
comment, but first we will hear from Maureen
Watson.
Maureen Watson: I concur with everything that
Lesley Baird has just said. The concept of
minimum standards is interesting and it should be
possible, during the consultation, to explore how
minimum standards and local flexibility could be
balanced in the charter. The concept of minimum
standards is not new to housing associations and
housing co-ops. It was part of the raising
standards in housing sequence of good practice
guidance, which was highly successful for a
number of years—and some of it still exists. We
could have a minimum level that everyone had to
meet and, over and above that, flexibility.
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Danny Mullen: In general, I concur with what
has been said. We are starting off with a blank
sheet. The charter must be measurable and it
must be flexible so that it can take account of the
differences between rural and urban areas, for
example. All the outcomes in the charter must
meet the priorities of tenants in the areas that it
deals with. The focus should be on tenants‟
priorities—what they see as the services to which
they are entitled and those that they desire. The
charter should ensure that the delivery of those
services is prompt and high quality. Those are the
sort of issues that can be measured.
David McLetchie: Good morning, everyone. I
have some questions about trends in the housing
association movement and the implications of the
bill for that. I will start with a question for Maureen
Watson. How many housing associations and cooperatives are there in Scotland? What have the
recent trends been on the number of those
organisations?
Maureen Watson: There are around 162
housing associations and co-operatives at the
moment.
David McLetchie: Is that figure higher or lower
than it was 10 or 20 years ago?
Maureen Watson: It is lower by about 40. Over
the years, there has been a trend towards
mergers. There have been two mergers in the past
year, and I do not see that trend stopping as
people look at smarter ways of working and
commonalities of interest.
David McLetchie: Notwithstanding the fact that
new housing associations might be created in
Glasgow as a result of second-stage stock
transfer, overall the number of such bodies across
Scotland is in decline and you expect that to
continue.
Maureen Watson: Yes. I expect more mergers
to take place, although I am not quite sure at what
rate that will happen—we are monitoring the issue
with interest.
The stock transfers in Glasgow are being made
to existing housing associations, so that process is
not adding to the overall number.
David McLetchie: I am sorry—thank you for
that.
From the evidence that you have given, the
trend is towards rationalisation and merger. What
is your assessment of the impact of the bill and the
new measures and obligations that it contains,
such as the charter, which we have discussed,
and the requirement to comply with high-level
outcomes? Is it your assessment that the
enactment of the bill and the creation of additional
responsibilities and duties will accelerate the
rationalisation and merger process?
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Maureen Watson: No. I do not share that
analysis at all.
David McLetchie: That is not my analysis. I am
simply asking whether you have done an analysis
and come to a conclusion.
Maureen Watson: The conclusion that we have
come to is that the bill offers many opportunities
for more partnership working across housing
associations and co-operatives. That will not
always mean that people will join up, but it will
mean that people will look for ways to share
services and become more efficient in order to
deliver the outputs that might be required by
whatever eventually ends up being in the charter.
It is about people thinking innovatively, working
smarter and looking for opportunities. I do not
agree that the words “merge” and “acquire”
scream out from the bill.
David McLetchie: Right. So you believe that
the merger and rationalisation process will
continue, but that it will not be accelerated or
decelerated by the enactment of the bill.
Maureen Watson: That is not our assessment
at the moment. Many of the difficulties will come in
the details of the different consultations that are
about to come out on the back of the bill. I reserve
my judgment until we see the exact details of what
all the little bits of draft guidance will require
housing associations and co-ops to do.
David McLetchie: So the details could
accelerate the rationalisation process and lead to
a faster decline in the number of housing
associations.
Maureen Watson: I would not like you to put
words into my mouth.
David McLetchie: I am not. I am simply asking
you a question. You said that the devil is in the
detail. I am saying that the detail could lead to that
conclusion, just as it could lead to the alternative
conclusion that the number of housing
associations will increase.
Maureen Watson: We will keep a close eye on
matters and fully participate in all the different rafts
of consultation that are coming out. We are
looking forward to that and gearing ourselves up
for it. What works for tenants is at the root of the
issue.
David McLetchie: Perhaps Mr Mullen could
comment. What is tenants‟ experience of the
rationalisation of housing associations and the
mergers that we have heard about that have
occurred over the past 10 years? Have tenants
seen those mergers as being good or bad?
Danny Mullen: Rationalisation is a matter for
the different management boards, which tenants
are involved in. Tenants who are directly involved
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in such decision making will be knowledgeable
about it.
Tenants are loyal to particular landlords and
view rationalisation with a bit of fear, but they are
consulted on mergers, which is important. As with
stock transfers, tenants are consulted individually
on the transfer or merging of businesses, and it is
important that such consultation is retained. I am
convinced that things have been offered to tenants
in order to allow mergers to happen. They must
have received information about and promises of
better services. At the end of the day, it is services
that tenants are concerned about.
David McLetchie: Do you and your members
think that those promises will be fulfilled?
Danny Mullen: Have the promises that were
made during stock transfers been fulfilled? The
regulator considers promises that have been
made to tenants. If the regulator thinks that those
promises have been put aside without good
reason and without consultation with the tenants,
they will raise that issue in their reports. I have
read plenty about that.
David McLetchie: So the existing regulatory
mechanism highlights those deficiencies. Is that
right?
Danny Mullen: Yes.
David McLetchie: Therefore, the enactment of
the bill will not make any difference in that respect.
11:45
Danny Mullen: What you are talking about is a
business process that derives from the current
economic climate. Tenants are aware that they,
too, live in that environment. If they see
rationalisations, mergers and so on going on,
provided they are consulted, they understand that
there can be a business case for that. The
safeguard should be that tenants are allowed to
voice their opinion on whether their landlord can
transfer the ownership of their house to someone
else. That is important. They will find out all about
not just their own landlord but the landlord that is
merging with their landlord. Hopefully, they will
know that, at the end of the day, there is a
business case for the merger and that it will
improve conditions in the housing in which they
live.
David McLetchie: But most of those mergers
and rationalisations occurred before the onset of
the current economic crisis, so they are a function
not of that but of a process that has been
embedded in the system for a number of years, as
I think Maureen Watson said in response to my
initial question. Is that correct?
Maureen Watson: That is correct.

2954

Lesley Baird: On the issue of economies of
scale, the stock transfer that took place in the
Western Isles was from the Western Isles Council
to the Hebridean Housing Partnership. There were
five housing associations in the Western Isles, the
smallest of which, Berneray Housing Association,
had only eight houses and the largest 190 houses.
It made perfect sense for those organisations to
come together and form the Hebridean Housing
Partnership. We did the independent advice for
that process. As Danny Mullen said, it is important
that tenants are involved. We went round every
door in the area, talking to tenants. We took Gaelic
speakers with us because many of the tenants
were older and did not speak English.
A lot of mergers are going on, some of which
make perfect sense. Good practice dictates that
tenants should have independent information on
any proposal to change their landlord. We would
like the bill to suggest not only good practice—that
tenants should have their say—but that tenants
should be entitled to independent advice. They
should be told that they can apply for independent
advice and they should receive such advice. At
present, most mergers are called “transfers of
engagements”, and there is no tenant ballot—
there is a tenant ballot only in a stock transfer. We
would like transfers of engagements to involve
tenant ballots. Tenants have been asked for their
views in some transfers of engagements, and their
views have dictated whether the case has gone
ahead to an engagement, a transfer or a coming
together. We would like the process to be
strengthened so that it is not just members of
associations who are asked about the process and
who have a formal part in it; tenants should have a
chance to express their fears and be kept fully
informed of any reasons why change should take
place. In addition, there should be a formal tenant
ballot at the end of that process.
David McLetchie: That is an interesting point.
Does Maureen Watson, on behalf of the SFHA,
agree that there should be tenant ballots on
transfers of engagements, or should ballots be
limited to stock transfers?
Maureen Watson: That is an interesting
proposal from Lesley Baird. It is not one that we
have debated within our sector yet. I would like to
take soundings from members on it.
David McLetchie: That is interesting. We can
explore that further with other witnesses. Does
anyone else want to comment on that?
Lindsay McGregor: I want to comment not on
that particular point but on the move towards the
best value 2 regime for local authorities, which I
think will inform the regulator‟s approach to
scrutiny. I wonder whether that will provide some
view, not just of mergers—it would be wrong to
see mergers as the answer to best value—but on
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how we partner up in terms of procurement and
joint working across the piece. There are already
plenty of good examples of councils and RSLs
working together to maximise their funding to
provide the greatest number of houses and ensure
best practice locally. We hope that there will be
something in the bill that will ensure that we can
squeeze even more quality from the reduced
budgets that we will face, and that we can work
more closely in partnership. We will find that
working more closely in partnership with tenants
will prove to be part of best value, too. That is an
important point. Mergers may be one part of that,
but the partnerships that we have at the moment
are the most likely way of saving money and
providing better services.
The Convener: Do the witnesses believe that
the bill should specify that tenants should be on
the board of the Scottish Housing Regulator?
Maureen Watson indicated agreement.
Lesley Baird indicated agreement.
Danny Mullen indicated agreement.
The Convener: Some of you have no view, but
there was some vigorous nodding of heads.
On part 4, as I said earlier, we received some
evidence about self-assessment and annual
reports. Are the witnesses all confident that the
provisions in part 4 are appropriate? Lesley Baird
is shaking her head this time.
Danny Mullen: That is one part of the bill that
we have grave concerns about. We have no
objections to self-assessment because it can lead
to improvement, and it is always good to assess
yourself. However, doing it in isolation is not the
way to go. We suggest to landlords that they
should involve their tenants when they carry out
self-assessment. There would be far fewer reports
to the regulator directly from tenants if the tenants
were involved in the first place. That involvement
is very important, and it is easy to get focus
groups or other local groups together to talk about
things and go through what the landlord is trying to
achieve, how it is performing and so on. At the end
of the day, if risk assessment is going to be based
on information submitted by a council or RSL, it is
important that that information is accompanied by
the tenants‟ view of services and how their
landlord is performing. If we are going down the
route of risk-based assessments, the information
that the regulator gets from the landlord should be
robust and valid, and it should have the
confidence of the tenants on which it purports to
report.
Lesley Baird: I agree with Danny Mullen that
there are deep concerns that self-assessment is
going to be an annual tick-box exercise. It should
be more than just an annual process. Tenants
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should be involved in determining the service
throughout the year so that when the report goes
in at the end of the year, it is well rounded. It is
vital that tenants are involved in that process.
We worry about complacency if tenants are not
involved. We also worry about landlords saying,
“We‟ll just get two tenants off the street to come in
and tell us that we are wonderful.” The process
has to be properly thought through and there
should be good guidance to make sure that
tenants are transparently and equally involved. If
something is not good, the tenants should be able
to say what needs to be beefed up. That is why we
think that it is important for the process to be ongoing. Although reports should be made annually,
tenants should be involved throughout the year.
The Convener: Does anyone take the contrary
view? The burden of regulation was mentioned
earlier.
Lindsay McGregor: It is a tenet of the new,
post-Howat, scrutiny that self-assessment is the
bottom line for how assessment is undertaken.
The best value 2 approach that Audit Scotland will
take to councils at a corporate level will contain
some checks and balances so that the quality of
self-assessment and what it entails across the
piece can be checked. That approach will also
ensure that improvement is driven corporately. An
important aspect of Audit Scotland‟s role is
ensuring a high standard of self-assessment
across the piece.
There is certainly an element of reducing the
regulatory burden through self-assessment, but
self-assessment should not be driven by the
necessity of inspection and regulation. Selfassessment is a good thing; it is part of processes
that are going on anyway, such as community
engagement and peer review. There are
opportunities to use self-assessment as a platform
for sharing best practice among RSLs, councils
and so on. We would all gain from seeing it as
something that we want to do for our internal
improvement processes, regardless of the SHR.
We would benefit from the process by working
together and learning from one another. As a byproduct, self-assessment would reduce the need
for regulation, which should be needed only when
things go awry and fail tenants or the wider
community.
We very much welcome the self-assessment
process, but we in no way underestimate it. It is
not a cheap option, so it must be proportionate
and provide best value for tenants and the wider
community.
Maureen Watson: I do not disagree with
anything that anyone has said. Self-assessment
must involve tenants. It is a challenge—we have
been trying to do it for some time in our sector.
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However, we are supporting our members through
the process, and there is lots of scope to improve
the guidance on self-assessment. We will work
with our members and the regulator to ensure that
self-assessment happens. Annual reporting will
provide good information, but the process must be
proportionate and fair, and it must look at areas of
good performance as well as landlords that are not
performing quite as well as others. That will inform
continuous self-improvement for everyone.
The Convener: That brings us to the end of
evidence from this panel. Thank you all for your
time and the evidence that you have given us. I
look forward to your continued involvement in the
progress of the bill.
11:55
Meeting suspended.
11:59
On resuming—
The Convener: Our second evidence session
on the Housing (Scotland) Bill is on the right to
buy. I welcome two new witnesses to join the
previous panel: Andy Young, policy and strategy
manager at the Scottish Federation of Housing
Associations; and Jamie Ballantine, head of
projects at the Tenant Participation Advisory
Service Scotland. In the interests of time, we will
go directly to questions.
John Wilson: As you are aware, this session
will look at the right to buy. The right to buy has
existed for almost 30 years, and the bill proposes
to introduce changes to it, particularly for newbuild housing. What do you think of the proposals
and do you think that they could be amended and
improved? I know that the SFHA may have
different views from the local authorities on the
proposals and their implications.
Councillor McColl: COSLA supports an end to
the right to buy for new-build properties and new
tenancies. We would not support an end to the
right to buy for all tenancies, including current
tenancies, because many local authorities in
Scotland have used the right to buy—and their
right to sell—as an effective way of getting some
income. We think that there needs to be some
local flexibility. Local authorities should be able to
designate areas where they will and will not sell
properties, based on assessed need. It is
important to allow local authorities the flexibility to
generate some income by getting rid of housing
that they no longer need.
Andy Young (Scottish Federation of Housing
Associations): From the outset, we have
supported the intention of the bill to restrict the
right to buy, and we understand and agree that the
existing rights of tenants should be untouched.
However, we have made it clear that, in our view,
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the unintended consequence of the proposed
reforms is to make the right to buy far too
complex. We need to find ways of simplifying and
streamlining the process while staying true to the
original intention of the bill, which is to safeguard
social housing.
When the modernised right to buy was
introduced in 2002, housing associations were
granted a 10-year exemption, which expires in
September 2012. We contend that, because of the
exemption, housing association tenants do not
currently have any right to buy. We therefore see
an opportunity, within the spirit of these wellintentioned proposals, to extend the proposed
right-to-buy reforms to include removing the
modernised right to buy from housing
associations. We have calculated that, if the
modernised right to buy were scrapped or if the
housing association exemption were extended
beyond 2012 or even made permanent, 80,000
properties, mainly built during the past 15 to 20
years, would immediately become protected
without the loss of any existing tenant rights.
Jamie Ballantine (Tenant Participation
Advisory Service Scotland): The Tenant
Participation Advisory Service was involved in a
series of events throughout the country at the
“Firm Foundations” consultation stage, supported
by the Scottish Government. We consulted
tenants widely at that stage, and there were
further sessions when the draft bill was published,
so we have heard a lot of views on the right to
buy.
Generally, the tenants who are involved in the
organised tenants movement support the
proposals in the bill and the idea that the right to
buy should be removed. However, the convener
asked earlier how much public opinion we know
beyond that—we know the views of the registered
tenants associations but not much beyond that.
I have a comment that relates to Andy Young‟s
point. When the modernised right to buy was
introduced back in 2001, the proposal was to
extend it to housing association tenants. Although
I understand the point that the SFHA makes about
the principle of preserving those houses for social
rent, we must remember that, back in 2001,
individual housing association tenants were told
that they would have the right to buy in September
2002 but would not be able to exercise it until
2012 because the exemption was on the landlord
rather than on their individual right. You will have
to look at that in more detail, as many of those
80,000 people will have been told that they would
have the right to buy and some of them may have
that written into their tenancy agreements.
The organised tenants movement is generally
happy for there to be restrictions on the right to
buy. Nevertheless, as politicians, you know that
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the right to buy has been a popular policy because
tens of thousands of people have exercised it, so
you have a judgment call to make. At the sessions
about the right to buy, tenants expressed concern
that the bill appears to propose that, if a tenant
were offered a new property, they would not have
the right to buy that new property, but if, some
years down the line, they moved into a property
that was built before the cut-off point, they would
get their right to buy back along with the discount
years that they had accumulated while living in the
new property. That seems to be a confusing
anomaly that makes the right-to-buy picture more
complicated.
In 2001, the picture became more complicated
with the introduction of the modernised right to
buy, as a result of which people thought that they
were going to lose their right to buy. The figures in
the documents that accompany the bill show that
there was a rise in the number of right-to-buy
sales at around that time, which is largely
attributed to the fact that people thought that they
were going to lose the right to buy. The same will
happen again when you make further changes to
the right to buy. People will be confused into
thinking that they may lose the right to buy and
they will probably exercise it. In years to come,
you will probably look back and see another peak
in sales at around this time due to people
exercising their right to buy.
There is a lot to consider in the bill, and the
issue of the right to buy is already complicated.
Tenants throughout the country support the
principle that the right to buy should be restricted
further, but they find it complicated and are
confused by certain anomalies, particularly the
proposal that someone who has lived in a new
property could subsequently get the right to buy
back. Some tenants have suggested that there
should be one right to buy in a tenant‟s lifetime.
We know that there would be legal problems with
that, but that is what people are telling us.
Danny Mullen: I reiterate what Jamie Ballantine
has said. Tenants find the current system a bit
complicated because they cannot understand how
one person can get one discount and someone
else can get an entirely different discount, whether
the right to buy is modernised or reserved. The
system is now being complicated further. There
must be a real reason for extending or withdrawing
the right to buy. Generally, tenants welcome the
ending of the right to buy for new social rented
properties and would like any new tenant coming
into the sector not to have the right to buy. There
must be a cut-off point for the right to buy.
On local authorities having the right to sell off
properties or to make decisions based on
business, we are currently at the rock-bottom
stage. We are getting new housing supply in some


346

2960

council areas, which is improving the standard of
housing that is available for tenants, but that is not
the case across the board. It is the good social
housing that is being bought up, and not always to
the benefit of the tenant who resides in the
property. There have been instances of
profiteering through the right-to-buy process, and
much of the housing—even in my street—that
used to be council-owned property but was sold
through the right to buy is now back in the private
rented sector, making a vast profit for somebody.
The right to buy should be ended now. It should
be phased out, although tenants who have a
reserved or modernised right to buy should retain
that right, unless they move to a new house. In
that case, as they are making a free choice and
they know that the house cannot be bought, their
right to buy should end at that point in time. They
should not be allowed to come back to another,
older property and buy it up.
John Wilson: We have almost reached the 30th
anniversary of the introduction of the right to buy
by the Conservative Government. As we have
heard from the panel, many people argue that the
right to buy was a good incentive to change tenure
type throughout Scotland. As I have said before,
prior to 1979 about 65 per cent of tenure was in
the social rented sector, with 35 per cent in the
private sector. Those figures have almost reversed
now, with 35 per cent of tenure now being in the
social rented sector and more than 60 per cent in
the private sector. We have been trying to resolve
some matters concerning housing supply, which is
the issue when it comes to the right to buy.
I was interested in Councillor McColl‟s
comments about local authorities retaining the
right to sell. I would like him to expand, if he can,
on his perception of how local authorities could
use the right to sell as compared with the existing
right-to-buy model—or models, as there are
several different ways in which individuals can
take up the right to buy. Under that right-to-sell
model, would it be for local authorities to dispose
of problematic properties as they have done in the
past, including tenements and other properties
that might be difficult to let? Does he envisage that
local authorities would use the right to sell to
supplement local authority income? We have
heard that the right to buy allowed local authorities
to draw down income from sales. How exactly
would he envisage a right-to-sell model being
played out by local authorities? Does COSLA have
a view on that?
Councillor McColl: I will put Lindsay McGregor
on the spot for that question. There have been
some detailed discussions to which I have not
been privy involving the chair of the COSLA
executive group that I am representing today. I
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would rather that the officer involved gave a
technical response.
Lindsay McGregor: Both ends of the spectrum
that John Wilson describes would be involved,
with the potential selling off of properties that could
not be brought up to meet SHQS in the near future
within local government resources, but for which
there is scope for the necessary investment being
brought into play under private ownership.
I refer to the concept of recycling income to
provide more than would be possible otherwise.
Prior to the introduction of the policy to end the
right to buy, some councils—West Lothian
Council, for example—were building houses and
selling them on to bring in additional resource.
That in effect recycles properties while ensuring
that housing can be provided for those who are
most in need.
There is a spectrum of how the right to sell
could be used according to local circumstances,
which, as we heard from the previous witnesses,
will vary from Shetland, Orkney and the Western
Isles to city environments and those in between. It
is a matter of ensuring that councils can use their
local housing strategies to identify exactly what the
needs are in their areas. We must be aware right
now of the enormous constraints on new house
building from now on, given the financial situation
that we face.
We must have flexibility so that councils can
best understand their financial position and so that
they can maximise the use of their prudential
borrowing capacity in the best way. They should
work with RSLs to ascertain how they will fund the
units that will be needed to replace stock that is
not sustainable and to meet the requirements of
the Climate Change (Scotland) Act 2009 and all
sorts of other things. There is an imperative to use
the money and the stock that we have as wisely
as we can. That is the flexibility that we seek from
our authorities in making such decisions.
12:15
John Wilson: Do any other panel members
have comments?
Jamie Ballantine: As John Wilson explained,
there is a problem with losing houses, but there is
also a problem with the supply of affordable social
rented housing. There are funding constraints. We
know that housing associations are concerned
about cuts in the housing association grant.
However, new and alternative business models
are being developed that could be attractive to the
Government and housing associations. For
example, one model involves packaging school
regeneration and housing regeneration as one
procurement bundle and letting the housing
association be responsible for delivering the
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school as well as the housing and then leasing the
school back to the local authority, which would
take some of the burden off the housing
association grant. Such models are worth
exploring, and the bill gives a platform for that,
partly through the charter.
Earlier, Bob Doris asked what should be in the
charter. Quite clearly, social housing providers
should have a statutory commitment to work in
partnership for community gain, and the regulator
should be able to require them to demonstrate that
they are doing so, either at the high level of the
provision of houses or at a lower level, such as the
provision of a community centre.
We need to consider the new models that are
being developed, rather than carry on doing what
we are doing, which might result in our not getting
as many houses as we would like to get.
John Wilson: One of the targets that we are
trying to meet with regard to housing provision,
particularly in the social rented sector, is on
homelessness. The present Government and
previous
Governments
have
committed
themselves to meeting strict targets in that regard.
Ending the right to buy is seen as being an
avenue that we could go down in our attempts to
protect some of the housing stock. Earlier, Mr
Mullen mentioned that we can all cite examples of
situations in which it is the best and largest council
housing stock that is sold off. On the issue of
revenue for local authorities, my understanding is
that some of the early right-to-buy sales drew in
less money than was still owed on some of the
houses that were being sold off. However, the
local authorities argue that they were using the
policy as a revenue generator at a time when—to
go back to an earlier debate—the housing revenue
account was picking up the bill for the discounts
that were being applied to some of the houses.
We need to think about how we drive forward
the agenda of providing affordable—as Jamie
Ballantine said—social rented housing to people
who require it at a time when we know that there is
a great deal of pressure not only on the public
sector and other social rented sector landlords but
on housing provision generally. There was an
expectation that the private sector would step in
and meet the demand for housing in Scotland but,
in the current recession, local authorities are
finding that their homelessness lists are getting
longer and people who can no longer afford their
mortgages are applying as priority homeless
individuals.
How do we square the circle with regard to the
right to buy, protecting the properties in the social
rented sector and meeting our homelessness
targets in a way that ensures that everyone is
accommodated and we have a perfect balance
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between social housing and private housing? How
do we protect that social housing for the future in a
way that ensures that people do not use the right
to buy to take out some of the best stock?
Councillor McColl: I totally agree with those
comments, but I add that the reason why councils‟
homeless lists are increasing is not just because
people are unable to pay their mortgages, but
because some people are unable to pay the costs
in the private rented sector. As a private tenant, I
can tell you that rent costs are not coming down in
line with other costs that have come down
because of the recession. That is another
pressure.
The bill will allow councils to build new houses,
which they have been discouraged from doing. As
John Wilson said, it is often the best stock that is
transferred. When new houses are built, a certain
period goes by and the tenants then want to buy
what in essence are brand new houses. At
present, they can do that under the right to buy. By
ending that right, we will encourage more councils
to build houses. Tenant groups welcome that and
it can only help with the homelessness situation.
As we are all aware, councils have responsibility
for housing people who are homeless.
Andy Young: There is a certain irony that the
housing association exemption will end in 2012,
which is the year for which the homelessness
target has been set. Scottish Government analysts
calculate that, when the exemption ends, there
might be between 3,500 and 4,500 sales of
housing association properties per year until 2015,
after which the rate will level off to about 3,000 a
year. That tells us what the correlation is with the
homelessness legislation.
The Convener: How many of those houses
would be available for homeless people? I just do
not get the point about the irony that the
homelessness legislation target will coincide with
people exercising the right to buy. If they do not
exercise that right, how many homeless people
will be housed the next day? How does that work?
Andy Young: It does not work quite that simply.
The Convener: Of course it does not.
Andy Young: What is simple is that those
people cannot currently exercise the right to buy
but, in 2012, which is the year when the
homelessness target kicks in, they will have that
right. That is what I meant by an irony.
The Convener: As we have heard and as we all
understand, there is nothing simple about the
issue. You pointed out earlier that the situation is
complex. It should not be simplified, as you have
just done. We are talking not about homelessness
but about housing need. The people who are in
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those homes and who want to exercise the right to
buy need that home, or a home somewhere else.
Are we not stuck with an historical perspective?
The only bodies that have made an economic
case for abolishing the right to buy have been
COSLA and the councils. Is there an economic
case to end the right to buy given that we are not
talking about the historical situation and that the
people who already have the right to buy still have
it and will continue to have it? We are talking
about notional houses that might be built some
time in the future and which people would not
have the right to buy. What difference did the
modernised right to buy make to people buying
their former rented property? What assessment of
the impact of that has been carried out?
Andy Young: As I said, potentially 80,000
properties will be subject to the right to buy in
2012 that were never subject to it before the
modernised right to buy was introduced.
The Convener: Right.
Jamie Ballantine: The issue is clearly about the
smaller discount with the modernised right to buy.
The emphasis on homelessness is correct and
there are ambitious targets for 2012. I am curious
as to whether you are doing further consultation
with the likes of the Scottish Council for Single
Homeless and Shelter Scotland.
The Convener: All the witness panels in our
current programme are on aspects of the bill, but
we have taken considerable evidence on other
issues from those organisations. Their focus is on
a slightly different issue from the one that we are
discussing today.
I return to the historical issue. The discount is
not as massive as it used to be—it used to be
£60,000, but it will be £15,000.
Jamie Ballantine: That figure is set in statute,
so its value will diminish over the years. If any
headline comes out of the bill, it will be about the
right to buy. People may be concerned about that
or may capitalise on it by telling tenants that they
may lose their right to buy, to create a rush. That
will happen, because people who are in a position
to exercise the right to buy know the value of their
house. They will exercise their right using the old
or modernised discounts, so they will have enough
equity to get a mortgage. At the moment, people
cannot get mortgages because they have a high
loan-to-value ratio, but a sitting tenant, with a
discount, who seeks a mortgage will get it and be
able to exercise their right to buy. After the bill is
passed, there will definitely be an increase in rightto-buy sales.
Danny Mullen: Regardless of whether it is
economic to end the right to buy, we currently
have the lowest level of stock in the social rented
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sector. Maintaining that stock will become unviable
if we continue to lose rental streams from such
properties, as they pay for improvements, to drive
up standards and so on. They also provide
employment for the people who provide the
services to us. If we do not have a viable social
rented sector, where will we provide homes for the
homeless? We are already beginning to contract
out that responsibility to the private rented sector.
All of us know the vagaries of that sector and the
difficulties that are associated with securing proper
accommodation for homeless people. There is an
economic case for retention of social housing
stock and ending the right to buy.
Mary Mulligan: The Scottish Council for Single
Homeless, among many other organisations that I
could name, has submitted written evidence to us,
so we will look at that in relation to the issue that
Mr Ballantine raised.
Councillor McColl made the point that the
changes to the right to buy that are proposed in
the bill will encourage local authorities to build new
homes. What in the present situation is stopping
local authorities doing that? Clearly, some are
building and some are not.
Councillor McColl: Some local authorities are
not willing to take the risk, and some are not in a
position to build houses, regardless of what the
legislation says. A fairly large number of
authorities are not building new houses because
they fear that, at some point in the future, that
provision will be subject to the right to buy and will
be lost.
Mary Mulligan: The modernised right to buy
should enable authorities to reclaim much of their
outlay.
Councillor McColl: It is not an economic
argument. It is not about saving councils money
but about the fact that housing waiting lists across
Scotland—I am not talking only about homeless
lists, but about people applying for council houses
or houses with special adaptations—are huge.
There is a dearth of social housing in Scotland.
We believe—and tenants agree—that anything
that makes it easier for local authorities to build
new houses to address that is positive.
Mary Mulligan: You have prompted my second
question, which concerns a written submission
that we received from the Scottish Disability
Equality Forum. The forum points out that the
people with whom it is involved are often those
who have waited longest for appropriate properties
to move into and feels that they are more likely to
lose out under the proposed changes. Is it unfair
that a person with disabilities who has to move
into a new, more accessible property because
their existing house is no longer suitable will lose
the right to buy? People who stay in their houses
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will hold on to that right, as would the disabled
person if they stayed in their house.
12:30
Councillor McColl: If that will be the case, it will
certainly be unfortunate. Perhaps the Parliament
should look at that. I can make no specific
comments on the proposal because I have not
been involved in discussions about COSLA‟s
response to it. As a general rule, local authorities
give extra points in their allocation policies to
people who have special needs. In a number of
local authority areas there are also provisions to
adapt houses as the needs of the people who are
in them increase. That is more a matter for
individual local authorities, rather than one for
COSLA to respond to.
Mary Mulligan: I will come back to that point.
Lindsay McGregor: It is a matter of finding a
balance between protecting our disabledaccessible stock and providing the same benefits
to all tenants across the piece. We have
discovered that, along the way, we have lost many
properties that have a large number of bedrooms,
that are disabled accessible or that are suitable for
older people. Therefore, people with those needs
who are on the waiting list are discriminated
against.
You are right to highlight the issue and we need
to grapple with it. We need to consider the right to
buy and social housing within a wider housing
system of private rented housing and home
ownership. What is the function of social housing
now? Is it only for those people who are most in
need? If so, how do we ensure that those people
who want the opportunity to buy can be helped to
do that within the private sector in some other
way, such as shared equity?
We need to be mindful of the wider housing
system outwith the right to buy in social housing.
We talked earlier about support systems for
tenants in relation to employability, mental health
and drug and alcohol addiction. What kind of
supports do we need to put in place to ensure that,
where possible, tenants move through a cycle into
other housing that is more appropriate for them,
which then frees up properties for those on the
homelessness list?
We need to be mindful always of the wider
context and that such legislation has impacts in
both directions—to and from the social housing
sector.
Danny Mullen: I have a lot of sympathy for the
issue as Mary Mulligan described it, but if a
disabled person has a right to buy they can use it
to buy the property that they are in at the moment,
so we are talking about losing the right to buy only
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if they move to a state-of-the-art, disabled-friendly,
new-build house. I can imagine people aspiring to
own a property like that, but only two or three
houses in a whole area are being built to that
disabled-friendly design. If we allowed someone
who moved into such a house the option of buying
it, the house would be lost to the social rented
sector and replacing it would be a problem. If we
allowed the disabled person to buy the house, it
would create an equality issue in reverse, because
other people who move into new housing would
lose their right to buy. I wait with bated breath to
find out what you decide.
Mary Mulligan: My final question is to Mr
Young. The bill proposes—and I have heard
nobody argue against it—that local authorities
should be given more say in how pressured area
status is implemented, where it happens and how
it happens and that the status should apply for
longer. Could that be the way forward for the right
to buy? Should we take a more local approach?
That would deal with some of the COSLA
representatives‟ points about local authorities that
feel that they need to sell properties, whether that
is because they cannot bring a house up to
standard or because that suits the overall planning
for an area. That approach would give local
authorities—in conjunction with tenants, I should
say—a better say in how they sell properties,
rather than scrapping the right to buy across the
board, which seemed to be the SFHA‟s proposal.
Andy Young: Our overarching view is that the
right to buy should be ended and that the
modernised right to buy should not be introduced
for housing associations in 2012. I have some
sympathy with what you suggest. We have said
that, underneath our overarching view, we
generally support the proposals.
Another thought in relation to pressured area
status is that perhaps the default position should
be that there is no right to buy and that local
authorities should have to apply for the right to
introduce the right to buy in their area. Our rural
members proposed that idea, which gained much
support from other members later in the process.
Mary Mulligan: So the right to sell would exist.
Andy Young: The ability to sell would be
available.
Mary Mulligan: You say that the modernised
right to buy should be scrapped. Are you saying
that that should happen just for housing
associations or for housing associations and local
authorities?
Andy Young: The position is different. That
could not be done for local authorities, because
local authority tenants can currently exercise the
modernised right to buy, whereas housing
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association tenants cannot. That would be about
removing rights.
Mary Mulligan: You are saying not that the right
to buy should be scrapped altogether, but that it
should not be introduced for housing associations.
Andy Young: We are referring to the right just
as it relates to housing associations.
Mary Mulligan: That is helpful—thank you.
The Convener: Did I just hear a shift in the
evidence—that the individual‟s right to buy should
be limited but that the council‟s right to sell should
be enhanced?
Danny Mullen: I would be worried about a right
to sell for councils, because the first thing that a
council that was in trouble would do was sell
properties. I would be afraid that, in most cases,
the properties that councils could sell would be
new builds. Ending the right to buy, but selling off
the sitting tenant‟s property is a double whammy,
which worries me.
Councillor McColl: I will make a general
comment. Councils should be given the flexibility
to meet the needs of their area however they see
fit and feel that they can do that best, on the basis
of proper housing needs studies. We are talking
not about giving councils carte blanche to sell off
all their housing stock but about giving them the
flexibility to target areas in which they feel that
there is a need to sell, for whatever reason.
The Convener: That is at the expense of
tenants. It seems to me that the issue is not the
principle, but who has the right. I am thinking
aloud. We have lots of criticism of the tenant‟s
right to buy and the proposed solution is giving the
council the right to sell. That is what we have just
said, or do I misunderstand?
Jamie Ballantine: The issue is becoming more
complicated. The effect of the bill will be, in a
generation‟s time, to end the right to buy . It is like
stamping out a bush fire—over time, the right will
disappear.
The Convener: But you cannot make an impact
unless a substantial amount of housing stock is
returned to the sector. How many houses are we
talking about, and over what period of time? The
Government‟s ambition is for around 18,000
homes to be returned. Andy Young has already
publicly stated his view on that—he does not take
it seriously either. Is that just a diversion from the
fact that there are 285,000 people on the waiting
list for social rented housing? Is it just an
academic—or an old—argument?
Jamie Ballantine: My understanding is that the
Government‟s research predicted that the bill
would save somewhere between 12,000 and
18,000 houses from the right to buy.

2969

24 MARCH 2010

The Convener: Do any of the panel members
believe that?
I do not need an answer—silence speaks
volumes.
Andy Young: It is difficult to come up with a
figure, particularly in the current economic
circumstances. The other issue is that the tenants
to whom the right to buy does not yet apply tend to
live in new-build housing association properties,
so we do not know what the eventual take-up
might be. The figure of 12,000 to 18,000 houses is
an educated guess.
Jim Tolson: Our discussions on the bill have so
far focused on the right-to-buy restrictions that the
Government seeks to bring in. I will put another
point to you. During my involvement in the social
housing sector over many years, I have been
approached by many people who would like more
focus on the right to rent. We have touched on the
right to buy and even the right to sell this morning,
but we could focus on the right to rent, either
immediately or over a short period of time, as
many tenants and tenants‟ groups and
organisations throughout Scotland feel that the
right to buy should be ended. That would simplify
the situation—as Mr Young said earlier, the bill is
in many ways quite complicated and I will come to
that in a moment. Do you, from your various
viewpoints, think that we should focus on the right
to rent? It could be undertaken as an immediate
step or phased in over a period of five years, for
example, and there would therefore be no right to
buy for any tenant, regardless of the
circumstances or the length of their tenancy.
Andy Young: The French housing federation
looked at our homelessness legislation and
transformed it into a right to rent in France—that is
perhaps the next step for us.
Jim Tolson: That is a good point, convener,
because the amount of rented properties as
against—
The Convener: It is an endorsement of your
point, but we will get another four answers.
Jamie Ballantine: I have nothing more to add.
The Convener: You are entitled to opt out; that
is fine. I am sure that Mr Mullen will want to
answer.
Danny Mullen: A right to rent sounds really
good, but it presupposes that there are houses for
people to rent. We will come to the right to rent
once we have ended the right to buy.
Councillor McColl: That is an interesting point
from Mr Mullen. I am not sure that I should
comment, as I do not have a mandate to do so
from COSLA—I will decline to put forward a
COSLA point of view.
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Bob Doris: I have a point.
The Convener: I am always telling Bob Doris
that I will let him in later but is your question on
this subject, Bob?
Bob Doris: I will ask my question; if you want to
deal with it later, that is fine. I want to put the cat
among the pigeons. How about we just say that
after 2016—to pick a date at random—no one will
have the right to buy? Between now and 2016 we
can look at what barriers there were for those who
wanted to exercise their right to buy but have
never bothered to do it. The date is set for 2016,
we have a blank sheet of paper, and local
authorities and housing associations know where
they stand. I take Mr Ballantine‟s point about the
peak that you might get when people then moved
to buy their house, but the situation would be
uncomplicated and we would know where we
stood.
The Convener: You are using Jim Tolson‟s
question time. I allowed you a supplementary. Is
there any credence to the approach of picking a
date out of the air? It seems a bit—
Jamie Ballantine: Would you be open to the
legal challenge that you have taken rights away
from people?
Bob Doris: Not if we legislate, I would have
thought.
The Convener: Sorry, Jim. You are back on.
12:45
Jim Tolson: I realise that we seem to be batting
this back and forth and I appreciate Bob Doris‟s
supplementary. I understand why people might be
reluctant to answer the question, but it is a big
concern that has been raised with me and other
committee members by tenants and tenants
organisations throughout Scotland.
One complication that I see in the bill—and to
which I think Mr Young alluded earlier—is that a
tenant who moves out of but then comes back into
the social rented sector will not retain a right to
buy. Is that a positive or negative move? Should
the provision be simplified?
Councillor McColl: That question is more for
tenants organisations. Earlier, Mr Mullen said that
he had no problem with that, as long as people
know that that is the case and as long as that is
their choice.
Danny Mullen: That is the position of the
tenants organisations. If you choose freely to
move, you should be aware that you are losing
your right to buy and you should not retain it either
on return to the social rented sector or, indeed, if
you move from a new build back to an older
property.


351

2971

24 MARCH 2010

Jamie Ballantine: At the moment a tenant who
came back into the rented sector would have the
modernised right to buy, meaning that they would
have to wait five years to exercise it and would
then receive a maximum £15,000 discount at
some point down the line, which, as we have
agreed, is not a huge amount of money. The
situation that the bill will create will be confusing
and it would be better avoided.
Andy Young: I think that I have made the
federation‟s views clear on this. It might clarify
things if the bill said that the right to buy should be
ended for all new tenancies, not all new tenants.
[Interruption.]
The Convener: We will pause a moment while
there is an execution. [Laughter.]
David McLetchie: My apologies, convener.
That was my mobile phone.
John Wilson: It was David Cameron calling to
give him his lines.
David McLetchie: I had to tell him, “Sorry,
David, I‟m busy”.
I wonder whether we can eliminate from the
discussion all this talk about the right to sell, which
I think is a bit of red herring. Can anyone tell me
what law prevents a council from selling houses?
Jamie Ballantine: Are you talking about selling
a vacant property?
David McLetchie: No, I am talking about selling
any house. As I understand it, councils, as
individual free-standing corporations, have a right
to buy and sell. What law stops a council selling
any property or land that it owns?
Jamie Ballantine: The right to sell concept is a
new one on me.
David McLetchie: Indeed—and me, too. Can
we therefore agree that it is a complete red herring
and totally irrelevant to our discussion?
Danny Mullen: Yes.
David McLetchie: Excellent. I was intrigued by
Mr Young‟s assertion—validated, I believe he said,
by the Scottish Government—that when the
modernised right to buy is introduced for housing
associations in 2012 there will be an estimated
3,500 to 4,000 sales per annum out of a stock of
80,000.
Andy Young: Those are the figures in the 2006
Scottish Government study, “The Right To Buy In
Scotland: Pulling Together The Evidence”.
David McLetchie: Did the same Scottish
Government study give any estimates for the
annual receipts from the sale of these 3,500 to
4,000 houses?
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Andy Young: Not to my knowledge. I do not
know, so I cannot answer the question.
David McLetchie: That seems a bit of an
omission. What would be the average receipt from
the sale of one of these houses?
Andy Young: I am absolutely speculating and
guessing but I would say that under the
modernised right to buy, with the £15,000
discount, the average would be £65,000 to
£75,000.
David McLetchie: If we multiply that by 3,500
or 4,000, we are—if my mental arithmetic serves
me right—talking about receipts in the order of
£250 million to £300 million per annum. Is that
about right?
Andy Young: Possibly, but one of the houses
might be stuck out in the Orkney Islands, which
has only four socially rented properties.
David McLetchie: I am just talking about the
policy in the round. The housing association
movement would generate receipts of £250 million
to £300 million into its own coffers. Perhaps the
Scottish Government could give us those numbers
so that we get detail that is based on its
projections. Am I not right in thinking that those
receipts must be set in the context of total Scottish
Government expenditure on affordable housing of
around £500 million in the past year? In fact, I
think that it declined in the past year because of
the previous acceleration.
Andy Young: That sounds about right.
David McLetchie: So, at a time of public sector
spending constraint, when the affordable housing
budget is in decline, partly because of last year‟s
accelerations, you are telling me that the housing
associations of Scotland, which are the principal
recipients of that budget, want to turn their backs
on the prospect of getting £250 million to £300
million a year into their coffers. Is that the policy?
Andy Young: Yes, because we are not here to
get money; we are here to house people, mainly in
rented accommodation—that is our reason for
existence.
David McLetchie: Good—that is fine. Let us
come on to that reason for existence. I asked the
Scottish Government to provide us with a
breakdown of the sources of finance for new social
housing per unit. I was told that the average cost
in 2008-09 was £132,000, that the grant element
from the Scottish Government and other forms of
public subsidy was £84,000 and that what was
called private finance, which is basically the
resources that are available to housing
associations, was £48,000. The latter sum comes
from a mixture of the housing associations‟
reserves, borrowing and right-to-buy receipts,
although those will be modest at the moment. So
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two thirds of any house that you build is, in effect,
financed by way of grant, is it not?
Andy Young: Yes.
David McLetchie: Right. That grant comes into
the housing association‟s coffers. If a house is
sold five years down the line through the
modernised right to buy, the grant, minus a very
modest discount—which we have agreed that it is
under the modernised right to buy—is replaced by
funds that come from the private sector, which is
the banks and building societies that give
mortgages to the tenants who buy, or from the
private savings of the tenants. So the money that
is used to buy the houses under the right to buy
will come from banks and building societies by
way of mortgages to the tenants. Is that not
correct?
Andy Young: Yes, in most cases.
David McLetchie: And all that money flows
from private sector lenders to the tenants and then
comes back to the housing associations, which get
to keep it. Except in limited cases of stock transfer,
they are under no requirement to repay it to the
Government that gave them the housing
association grant in the first place, are they?
Andy Young: I am not sure that that is entirely
accurate. I would need to check that, Mr
McLetchie.
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David McLetchie: Right, but they do not want
£250 million to £300 million a year to help them
build that new stock. Is that correct?
Andy Young: They tell me that it does not quite
work in that way and is not quite as simple as that.
David McLetchie: Oh, I see. What would they
spend the £250 million on?
Andy Young: I do not know, but they would
have lost the stock, would they not?
David McLetchie: They could build new stock. I
find it incredible that organisations that are
supposedly dedicated to building new affordable
housing for rent or for shared equity schemes
want to turn their backs, at a time of declining
public sector budgets, on sources of huge
revenues that would enable them to fulfil their
basic purpose. That seems to me a bizarre policy.
Andy Young: With respect, I think that you are
oversimplifying a very complex situation.
David McLetchie: I think that it needs a degree
of simplification and common sense. What you
have to tell me is simply why your housing
associations apparently do not want £250 million a
year of resources to apply as they think
appropriate in the interests of tenants.
Andy Young: They do not want to lose
properties in areas with scarce resources.

David McLetchie: I assure you that that is the
answer that I got from the Government, which I will
happily share with you.

David McLetchie: Even though they could then
build new properties in such areas with all the
receipts that come in.

If you get substantial receipts through the right
to buy, you are replacing your grants and building
up your reserves to a substantial extent,
increasing your capacity to employ such moneys,
along with further HAG that you may get from the
Government, to build new houses, are you not?

Andy Young: They tell me that it is not quite as
straightforward and simple as that.

Andy Young: That is not the information that
we receive from our larger members, who are
probably the most affected.
David McLetchie: We are talking about what
you want to achieve. You want to turn your back
on £250 million to £350 million a year in receipts,
do you not?
Andy Young: Our members say that they would
rather keep the stock in the rented sector.
David McLetchie: Yes, but would
members not rather build new stock?

your

Andy Young: Apparently not.
David McLetchie: Oh, I see.
Andy Young: Well, they obviously want to build
new stock as well.

David McLetchie: I think that you will find, Mr
Young, that it is as straightforward and simple as
that, because the resources that are, as you
defined, from the Scottish Government are not
subject to being repaid to the Scottish
Government, other than in the limited context of
stock transfer properties. I strongly recommend
that your association researches where such
moneys would go and into what coffers they would
flow, before you come along and tell us that you
want a policy that will deny and limit the ability of
your organisations to provide affordable rented
housing for people in Scotland who need it. Do
you not think that it might be a good idea to get
some information about the flow of money?
Andy Young: Our information came from
members who are used to dealing with the matter
day in and day out. They tell us that it does not
have the effect that you make it out to have.
David McLetchie: But you are talking about
denying yourselves the right to those moneys after
2012, are you not?
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Andy Young: That is right.
David McLetchie: I am asking you about a
policy, which your association advocates, that will
deny your associations a substantial source of
funding from 2012 onwards.
Andy Young: The money would not allow us to
build as many houses as we would sell. I think that
that is the crucial key to the issue.
David McLetchie: On the contrary, Mr Young.
As I established previously, for every £1 that you
contribute from your own resources, you get £2
from the Government in HAG. That is what builds
the new houses—that is what the information
says. So you can actually double your money. Is
that not right?
Andy Young: I do not think that that is right. I
see that a few of your colleagues are also shaking
their heads. It is clear that somebody has got their
numbers not quite right somewhere.
David McLetchie: I have got the numbers from
the Scottish Government, because I asked all
these questions before we started this line of
questioning. I can assure you that, in very broad
terms, two thirds of the cost of your houses comes
in grant and one third comes from your own
resources. If you increase your own resources,
your capacity to build new houses, with the
assistance of further funding from the
Government, is increased and not decreased. Is
that not right?
Andy Young: I would need to go back to the
members who gave us the information and clarify
that.
David McLetchie: I suggest that you do,
because I think that they are under a serious
misapprehension and that perhaps their judgment
is becoming a little distorted by thinking too much
about the stock that they have rather than the
stock that they should build in the future.
The Convener: We can seek clarification on
some issues that arose in that line of questioning
and get more information to help the committee.
John Wilson: If Mr Young takes the issue back
to his members, perhaps he could ask them to
calculate exactly, if they used Mr McLetchie‟s
model for building new houses, how much loan
debt the housing associations would be carrying
for paying backs the loans that they have secured
from banks and other financial institutions to build
the houses that they rent out at the moment.
Perhaps he could also ask how much rental
income would be lost—
13:00
The Convener: John, at the end of the meeting
the committee will have the opportunity to decide
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what further information it needs as a result of Mr
McLetchie‟s line of questioning. We are not
addressing those points to only one member of the
panel. I hope that we will build on some of the
questions that have been answered and agree
collectively about any further information that we
might require. We will have the opportunity to
ensure that we get all the information that we
need.
Bob Doris: I want to comment briefly on Mr
McLetchie‟s rather forceful and passionate points.
If the SFHA has any further information in relation
to those points, it would be good to get some idea
at some point in the future of the rental income
loss from the housing that was sold over the
years. That is quite important. Also, I would like to
get some idea—although maybe not today—of the
housing aspirations that have been denied to
people who are still in the social rented sector who
want to move to larger family houses that have
been lost under the right to buy. Finally, I would
like to see some analysis of the maintenance
required on the houses that have not been subject
to the right to buy compared to those that have
been sold off. You said previously that it is more
expensive to maintain the houses that people do
not want to buy than those that people have
bought. I imagine that Mr McLetchie could be
comparing apples with oranges, which should also
be put on the record.
The Convener: I assure Mr Young that he can
stop writing furiously. The committee will
communicate with the appropriate bodies and give
a clear list of questions or further information that
we might require from them or from the Scottish
Government. We will have the opportunity to do
that as an on-going part of taking evidence.
We will not keep you much longer, and we
appreciate how long you have been here, but we
have not asked a couple of questions about the
designation of pressured area status changing
from a five-year period to 10 years. I am frantically
looking at my notes, but I do not think that we
have touched on that at all, although something
was mentioned earlier.
Andy Young: We have another comment to
make on pressured area status. We would like it to
be extended to include all forms of the right to buy,
not just the modernised entitlement. If an area
deserves pressured area status, it should apply to
all forms of the right to buy.
The Convener: Are there any other comments
on that?
Councillor McColl: It gives us a degree of
flexibility, but it could be argued that extending the
period from five to 10 years is rather arbitrary.
That might be something for the committee to
discuss.

2977

24 MARCH 2010

2978

The Convener: There seems to be a uniform
view on that.
As there are no other questions, I thank the
witnesses for their attendance and evidence. We
look forward to their continued participation as the
bill progresses.
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SUPPLEMENTARY SUBMISSION FROM SCOTTISH FEDERATION OF HOUSING
ASSOCIATIONS
1. This additional evidence in relation to the proposals to reform the Right to Buy
contained in the Housing (Scotland) Bill is being provided as a result of several
questions which were asked of the SFHA representative, Andy Young, at the
meeting of the Local Government and Communities Committee on 24th March
2010.
2. Committee member David McLetchie put forward a hypothetical model of using
Modernised Right to Buy receipts to fund further new build developments,
suggesting that there would be no net loss of stock. The figures were based loosely
on the projected sales of properties by housing associations once the ten year
exemption from the Modernised Right to Buy ends in September 2012, contained in
the 2006 Scottish Government publication The Right to Buy in Scotland - Pulling
Together the Evidence. It predicted that sales might number between 3,500 and
4,500 per year up to 2015, and then level off to a rate of around 3,000 per year
thereafter.
3. For the sake of simplicity, let us assume that the sales will average 4000 per
annum.
4. In 2008/9, the average market value of a house sold under RTB was £83,963
(Housing Statistics for Scotland - Sales to sitting tenants- 26th November 2009).
5. For the purposes of this exercise, let us round that average up to £85,000 and
assume that the capped maximum Modernised Right to Buy discount of £15,000
applies to each sale. This means that a housing association could sell its
properties, on average, for £70,000 each.
6. Using the Scottish Government figures that Mr McLetchie referred to, each new
property costs around £132,000 to build, of which £84,000 is made up of Housing
Association Grant and other public subsidy, and around £48,000 from private
finance.
7. Selling 4000 properties would theoretically raise £280million for the housing
association sector. Before taking into account the fact that some HAG would need
to be repaid*, and there would be a potential outstanding loan debt of around £192
million, it would cost in the region of £528 million to replace those 4000 properties
based on Mr McLetchie’s model. This I believe answers Committee member John
Wilson’s question about outstanding loan
8. *It is difficult to come up with a figure for the likely amount of HAG to be repaid. This
is entirely dependent on the type and age of property, and these types of property
in such significant numbers have never been subject to the Modernised RTB
before, which makes modelling rather difficult. However, even if you were to
disregard HAG repayment, there are still insufficient funds remaining from sales to
replace the lost stock.
9. Quite apart from all of this, the average weekly rent for a housing association
property in Scotland is £57.36 (Scottish Housing Regulator Statistical Tables 200809).


356

10. This equates to rent loss of almost £12 million in a single year, based on selling
4000 properties.
11. Committee member Bob Doris asked for some idea of the housing aspirations that
have been denied to people who are still in the social rented sector who want to
move to larger family houses that have been lost under the Right to Buy. More than
twice as many houses (333,354) have been sold under RTB in Scotland than flats
(150,291) (Housing Statistics for Scotland - Sales to sitting tenants 26th November
2009). There are currently around 20,000 homeless families with children (Scottish
Government statistics, 2009), and around 205,000 on local authority housing lists
(Housing Statistics for Scotland - Housing lists, 2009), with a further 285,662 people
on housing association waiting lists in Scotland (Scottish Housing Regulator
Statistical Tables 2008-09).
12. Mr Doris also asked for some analysis of the maintenance required on the houses
that have not been subject to the right to buy compared to those that have been
sold off. There had apparently been a previous assertion that it is more expensive
to maintain the houses that people do not want to buy than those that people have
bought. I am not sure where this came from and obtaining statistical evidence to
support the statement has proved to be rather difficult. However, it does stand to
reason that the more desirable properties are the ones that are lost from the
system, increasing the chances of creating ‘ghettos’ of rented properties which
become difficult and expensive to let and maintain.
13. The Scottish Housing Regulator collects statistical information each year from
housing associations in the Annual Performance & Statistical Return (APSR). This
includes the numbers of tenancies which are subject to RTB (and which type of
RTB). The table below shows the figures for the last 3 available years. Through the
ending of the more established tenancies, there is naturally a trend of decreasing
‘original’ RTB, and increasing Modernised RTB. You will see that at 2008/9, there
were 77,699 housing association tenancies subject to the Modernised RTB. This is
how we came to the conclusion that not extending the Modernised RTB to housing
associations would protect around 80,000 properties. This estimate would include
the 70,000 referred to by the Scottish Government. We have simply projected the
figures to 2012. On reflection this may actually be a little on the conservative side,
but is simply meant to give an indication of the number of properties involved.

Year

Pre2001
Act
Modernis Contract
RTB ed RTB
ual RTB

2008 67,0
/9
03

With
RTB

Witho
ut
RTB

Total
tenanci
es

109,54
6

259,751

77,699

5,503

150,20
5

2007
/8

71,1
54 71,813

5,346

148,31
3

101,52
9

249,842

2006
/7

77,6
24 63,839

5,095

146,55
8

94,510

241,068
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14. The SFHA consulted widely with its membership on all aspects of the Housing Bill
proposals. We held focus groups of member and non-member associations in
Glasgow, Edinburgh and Aberdeen to solicit views, and held Housing Bill-specific
conferences and Housing Bill workshops within wider conferences, as well as
inviting written comments through our various media (daily news bulletins, staff
forums, monthly magazine, fortnightly policy digest). Scottish Government officials
also very kindly met with representatives of housing associations from across
Scotland on two occasions to discuss potential reforms to RTB. The overwhelming
view of housing associations in Scotland was to seek ways to extend or make
permanent the ten year housing association exemption to the Modernised RTB, as
put forward by SFHA.

SFHA
1st April 2010
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT
RESPONSE TO QUESTIONS ON HOUSING (SCOTLAND) BILL
Q1. In para 10.6 of the answers we previously received from the
Housing and Regeneration Directorate, it is stated that in 2007/08 just
over 75,000 RSL tenants had a preserved RTB entitlement and just over
70,000 had a modernised RTB entitlement. I don't think we have been
advised how many have no RTB entitlement at all but this would be
helpful just to complete the picture for all RSL households.
1.1 The Scottish Housing Regulator (SHR) has provided information for
2008-09 to give the Committee a complete picture for all RSL households.
This indicates that approximately:
x 110,00 RSL tenants had no RTB entitlement;
x 78,000 RSL tenants had a modernised RTB entitlement;
x 67,000 RSL tenants had a preserved RTB entitlement; and
x 6,000 RSL tenants had a contractual RTB entitlement (that is, a
contractual entitlement from their landlord to allow them to purchase
their property at a discount – this occurs most commonly as a result of
stock transfers).
Q2. Mr Young of SFHA suggested that there was an official Scottish
Government estimate that ending the exemption from modernised Right
to Buy of this group of tenants would result in sales in the order of 3,500
to 4,000 units per annum. Is there a document which sets out these
figures?
2.1 These figures are set out in paragraph 2.7.3 of the Scottish Executive’s
2006 report to Parliament ‘The Right To Buy In Scotland - Pulling Together
The
Evidence’,
which
is
available
from:
http://www.scotland.gov.uk/Publications/2006/09/26114727/0.
In the
intervening period the financial and economic context has changed
significantly. The Scottish Government has developed its forecast to reflect
the current housing market and also the fact that most tenants of charitable
RSLs do not have RTB entitlements. This more recent forecast suggests that
if the 10 year suspension came to an end in 2012, around 2,800 RSL
properties would probably be sold under the RTB over the ten years from
2012 to 2022. This figure was included in section 1.7 of the consultation
document for the draft Housing (Scotland) Bill, which was published in April
2009,
and
is
available
at:
http://www.scotland.gov.uk/Publications/2009/04/27095102/5.

1
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Q3. David McLetchie asked Andy Young if the Scottish Government had
estimated what receipts would flow to Housing Associations from that
volume of sales. He said the Scottish Government had not done so. Is
this correct?
3.1 Yes that is correct – no such estimate was provided in the 2006 report.
3.2 There is a great deal of uncertainty inherent in accurately forecasting
gross and net RTB receipts due to RSLs. This is largely due to the interaction
between the variables involved, namely: the market value of properties sold;
the level of tenants’ RTB discounts, the amount of private finance outstanding;
and the original amount of HAG grant. These uncertainties mean that it is not
possible to estimate a figure with sufficient precision for it to be useful.
3.3 To help illustrate just how varied the impact of RTB sales can be in
financial terms we have provided two examples of possible RTB sales
scenarios in Table 1. The sales values reflect most recent data about RTB
sales and typical levels of tenant discount, outstanding private finance and
levels of HAG provided. Each scenario could reflect the experience of any
mainstream RSL. In reality, however, the financial impact of a RTB sale will
probably lie somewhere in between each scenario. RTB sales in local
authority stock transfer RSLs will have a different financial impact (as
highlighted in paragraph 258 in the Housing Bill’s Financial Memorandum)
and this is discussed at 6.4.
Table 1. Illustrative examples of financial implications of RTB sales for
RSLs.
Example
A Example B (£)
(£)
Original HAG provided
48,000
35,000
Sales (market) value
83,700
75,300
Less tenant’s RTB discount
(15,000)
(14,300)
Amount paid by tenant
68,700
61,000
Outstanding RSL private finance repaid
(30,000)
(8,000)
Available to repay HAG
38,700
53,000
HAG repaid
38,700
35,000
Retained by RSL
nil
18,000
3.4
As these examples show, where the amount paid by the tenant for their
home and the outstanding level of private finance permits, RSLs are required
to pay back the original amount of HAG provided by the Government. In
some instances, as in Example A, the balance left over after meeting the
discount and private finance will only partly cover the amount of HAG
originally provided and the RSL will not retain any net receipt. Where there is
a balance of money left over, as in Example B, then the RSL has discretion to
use this as appropriate to meet its business plan commitments. So in the
case of Example B the £18,000 retained could help to fund a replacement
home or contribute to investment required for other homes to meet the SHQS.
However, as also highlighted in the Financial Memorandum to the Housing Bill
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(paragraph 257) the RSL sector’s overall reliance on net receipts like this to
fund either new housing or investment in SHQS is extremely limited.
Q4. Additionally, we've been asked to find out what are the estimated
receipts arising to Housing Associations from this estimated volume of
sales and if it is its policy intention to do what SFHA wants which is to
permanently exclude these tenancies from right to buy?
4.1 The Government’s policy intention with respect to extending the 10 year
suspension is set out in paragraphs 165 and 166 of its Policy Memorandum
for the Housing Bill. This is available from the following link and is presented
below for ease of reference:
http://www.scottish.parliament.uk/s3/bills/36-Housing/b36s3-introd-pm.pdf
4.2 RSLs are able to apply to Ministers to extend beyond 2012 the current
suspension of RTB on their properties. The Scottish Government proposes to
develop new guidance for RSLs to use if they wish to make such applications.
This guidance would be underpinned by criteria that reflect the importance of
meeting housing need and safeguarding stock and take account of the effect
of RTB on a landlord’s ability to pay for policy priorities such as the Scottish
Housing Quality Standard (SHQS).
4.3 Respondents to our draft Housing (Scotland) Bill consultation were
supportive of this proposal. It requires changes to guidance only and
therefore does not feature in the Bill.
4.4 Our response to Q2 establishes that the volume of sales discussed in the
committee session is no longer an accurate forecast, therefore there is no
rationale for estimating the receipts arising to housing associations based on
those sales forecasts.
4.5 Social landlords themselves, rather than Scottish Government, are best
placed to forecast the financial impact of RTB reforms. This is particularly the
case for RSLs because (as highlighted in paragraph 256 of the Housing Bill’s
Financial Memorandum) the information collected by the SHR on the sale of
RSL assets is not suitable for this type of analysis. Specifically, although the
accounts submitted by RSLs to the SHR include a figure for sale of properties
within the cash flow statement, it is not possible to disaggregate money
received from RTB sales from the money received from other housing sales,
such as the sale of empty homes or shared ownership sales. Use of this data
as a basis for estimating current or future levels of RSL receipts from RTB
sales would therefore be misleading.
Q5. In part 8.1 of the Government's Memorandum it is estimated that
there will be between 9,700 and 17,900 fewer sales between 2012 and
2022. How is this projected over that period bearing in mind the five
year qualifying rule in relation to modernised right to buy which would
apply if that modernised right to buy was not ended for new tenants?
Furthermore, do these comparisons with the base line assume that
modernised right to buy for RSL tenants will kick in in 2012 and

3
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thereafter and that the Housing Associations concerned will benefit
from receipts from this anticipated level of sales at that time?
5.1 The table below shows how the forecast decline in RTB sales as a result
of reforms to end RTB for new supply social housing and new tenants was
projected over a 10 year period from 2012 under 3 sales rate scenarios.
These forecasts assume that tenants of non-charitable RSLs will be able to
exercise their modernised RTB entitlements after September 2012.
Table 2. Forecast decline in RTB sales numbers as a result of RTB
reforms.
Year
High
sales
rate
(2%)
Medium
sales
rate
(1.5%)
Low
sales
rate
(1%)

201
2
625

201
3
625

201
4
625

201
5
625

201
6
120
0

201
7
175
0

201
8
230
0

201
9
285
0

202
0
340
0

202
1
390
0

Total

480

480

480

480

920

135
0

180
0

223
0

267
0

311
0

14,00
0

320

320

320

320

620

940

125
0

156
0

187
0

218
0

9,700

17,90
0

Note - Individual year figures are rounded.
Q6. As regards the constraints on the application of receipts, para 12.12
of the Government's Memorandum says that there are no constraints
other than in relation to Local Authority stock transfer RSLs which are
required to return a proportion of receipts from homes sold under RTB
which money is then re-cycled through AHIP to provide subsidy for
more new homes. The figures for these RTB receipts which members
presume are receipts received by the Government are set out in table 3.
What proportion of the total receipts is this and how much of these
receipts were retained by the stock transfer RSLs?
6.1
We assume that the Committee is referring to paragraph 12.2 in our
previous response. Our previous response reflected our interpretation of the
Committee’s original question, which asked for information in broad terms
about how social housing is financed and what constraints apply to the use of
receipts by RSLs. We understood this to mean net receipts (after paying
back outstanding private finance and HAG) and based our response on the
information provided in paragraphs 256 and 258 in the Financial
Memorandum. In summary: housing associations sell a lower proportion of
their stock through RTB than local authorities, typically 1%; around 0.5% of
funding for new homes by RSLs is expected to come from the sale of their
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assets; and around 5% of funding to help RSLs meet the SHQS is expected
to come from RTB sales receipts.
6.2
Turning to the question of Table 3 and local authority stock transfer
RSLs, we confirm that the figures are net RTB receipts received over the past
three financial years from the various RSLs which are re-cycled into the
Affordable Housing Investment Programme. To aid understanding the data
are re-presented here alongside the total value of sales reported by these
RSLs.
This shows that £44.4 million has been returned to the Scottish
Government over the three years which represents 56% of the total value of
RTB sales by the RSLs concerned.
Table 3: RTB receipts from local authority stock transfer RSLs
Receipts
Year
Receipts
Total value Difference
to SG as a
returned
to of reported £m
RTB sales
proportion
the SG (1)
of Total
£m
(2)
£m
2008/09
12.7
23.8
11.1
53%
2007/08
16.7
27.6
10.9
61%
2006/07
15.0
27.3
12.3
55%
Total
44.4
78.7
34.3
56%
(1) Receipts are from The Glasgow Housing Association; Scottish Borders
Housing Association; Dumfries & Galloway Housing Partnership; Argyll
Community Housing Association; and River Clyde Homes
(2) Total sales are from the above associations, plus Hebridean Housing
Partnership. This association has a different arrangement in that it
retains receipts in order to support its business plan.
6.4
It is important to note that the return of these receipts is not linked to
the value of HAG previously provided by the Scottish Government. Rather, as
set out in paragraph 258 of the Financial Memorandum, these receipts are
linked to the purchase price paid for the homes and the future net income that
would have come from retaining ownership of the homes. The difference of
£34 million between the sales value of the homes and the amount returned to
the Scottish Government is principally the lost net rental income that the
homes sold under RTB by these RSLs would have provided.
6.5
The Committee may also find it helpful to know that, in addition to the
receipts (Table 3 above), the Scottish Government has received back further
capital receipts totalling £51.4 million over the same three year period (see
Table 4). Although a small and reducing amount of HAG arising from RTB
sales are included within the total (in line with the examples in Table 1), the
majority of the £51.4 million is not connected with HAG and RTBs but comes
from other sources. Again it is not possible to say what proportion of the total
value of underlying RTB sales is represented by the £14.6 million.
Table 4: Other capital receipts
2008/09
£m

2007/08
£m

2006/07
£m

Total
£m
5
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Repayment of HAG on RTBs 1.8
4.9
7.9
14.6
Other(1)
14.1
11.7
11.0
36.8
Total
15.9
16.6
18.9
51.4
(1) includes loan repayments and redemptions, tranches of shared ownership
sales, return of GRO grant, Open Market Shared Ownership sales, etc
Q7. In para 11.3 it says that RSLs report gains on the sale of fixed
assets which include RTB sales, but a member has raised an issue that
in their view a gain is not a receipt, it is simply "profit" calculated by
reference to a book or cost value of the assets sold and therefore has
asked what were the actual receipts as opposed to the gains for the
years in question?
7.1
The member is correct in identifying that gains on the sale of fixed
assets do not represent a receipt but are in fact the accounting “profit”.
7.2
As explained at 4.5 above, RSLs rather than the Scottish Government
are best placed to forecast the impact of RTB sales and it is not possible to
extract this data from the financial information published by RSLs and
reported to the Scottish Housing Regulator.
Although the gain on sale of
fixed assets is not ideal, it is a published audited figure and provides a proxy
indicator for the level of resources available to the RSL sector from asset
disposals and we thought that the Committee might find this helpful.
Q8. John Wilson suggested that RSLs would have to repay the
borrowings they incurred to build the houses in the first place from
sales receipts. Presumably the debt incurred in the first place was
serviced by the rental income coming from the house. You could pay
off this debt attributable to the house sold and then borrow again
against the stream of rental income from a new house or alternatively
just use the receipt to help build another new house and use the rental
stream from that new house to service the borrowing on the sold
house. In other words, what is relevant here is not repaying debt but
servicing debt and ensuring that at all times there is a rental stream to
cover it. Could you confirm that this understanding of the position is
correct and if not, explain why not?
8.1
As Mr Wilson suggests, an RSL would typically have to repay
borrowings – outstanding private finance taken out alongside HAG to fund
new homes – from the gross value of a RTB receipt. This is included in the
illustrative examples provided in Table 1. It is good business practice to do
this since the net rental income from the house that has been sold is no
longer there to pay remaining capital and interest attributable to the property.
As the illustrative examples also show, in some instances there will be not be
any money left over after meeting all outstanding commitments. In other
cases there could be some money left over (although this is unlikely to be
significant), and the RSL can apply this as appropriate to help meet its other
business plan commitments.
Scottish Government
14 April 2010
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SUBMISSION FROM THE COUNCIL OF MORTAGE LENDERS
Introduction
1. The Council of Mortgage Lenders (CML) is the representative trade
association for mortgage lenders. Our 136 members and 82 associates comprise
banks, building societies, insurance companies and other specialist mortgage
lenders who, together, lend around 98% of the residential mortgages in the UK.
In addition, the CML members have lent over £60 billion UK-wide for new-build,
repair and improvement to social housing.
2. CML Scotland welcomes the opportunity to respond to the Scottish
Government Consultation on Repossession of Residential Property: Protection of
Tenants
3. This response has been prepared following consultation with members
including members of our arrears and possessions panel, our legal panel and our
buy to let panel. In addition we are grateful to a number of our associate law
firms - who represent lenders in possession cases – who have also contributed
to this response.
4. We have looked at the Scottish Government proposals at the end of this
response. There are however a number of general points and issues that should
be taken into account by the Scottish Government and these are discussed in the
first part of this response.
Executive summary
5. Whilst having huge sympathy with unauthorised tenants ( UTs) we believe that
the numbers concerned are very low and that the situations where the UT does
not know about the possession action are very few. Any action considered by the
Scottish Government should be proportionate. A good starting point would be to
identify the scale of the problem as they have endeavoured to do in England and
Wales.
6. An UT occurs because a borrower has acted in breach of his mortgage
conditions. A lender is an innocent party in these circumstances. UTs usually
occur in the owner occupier sector rather than the buy to let sector.
7. Lenders work with the interests of tenants and UTs in mind. If an UT is
identified and is willing to work with the lender, our members will do all they
reasonably can to assist.
8. The consultation paper states it “is about how to improve the protection for
unauthorised tenants in the event of the landlord’s property being repossessed
by a mortgage lender, while balancing the needs and rights of lenders”.
Unfortunately it does not explain what the needs and rights of lenders are and we
have attempted to explain these in this response.
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9. We would urge the Scottish Government to pull back from these proposals and
set up an Expert Group to examine this issue.
General Comments
10. The consultation paper outlines that in the time which was available to it the
Repossession Group did not have sufficient time to consider the options that
might be pursued to strengthen the protection for UTs. We entirely agree that this
was the case but it was our understanding that it was agreed this was a complex
issue which required further investigation and it would be worthwhile bringing
together a number of members of the Repossession Group with expertise in this
area to consider the matter further. Unfortunately this did not happen and we are
now faced with 3 potential options for legislation without any detailed study of the
issue and as admitted in the consultation no understanding of the extent of the
problem. In our view it is disappointing that potential legislative options are being
considered on this basis.
11. There seems to be an assumption in the consultation that all UTs will have a
short assured tenancy but this may not be the case. There may not be a written
tenancy agreement in existence and it could be based on a verbal agreement
between the borrower and tenant. Alternatively there could be a written
agreement to let for a longer period than you would normally see in a SAT. Are
the options intended to cover all types of tenancies?
Legal Position of Lenders
12. A Lender should not be bound by the terms of a tenancy it has not consented
to (and which does not exist when the mortgage is granted). Any reversal of this
position will impact on the lender’s security and the Scottish Government must
ensure that nothing in any ensuing legislation changes this position.
13. It is important to remember that the lender’s contractual relationship is to the
borrower. The lender has a number of legal and regulatory duties which it owes
to the borrower. Under Section 25 of the Conveyancing and Feudal Reform
(Scotland) Act 1970 “A creditor in a standard security having right to sell the
security subjects may exercise that right either by private bargain or by exposure
to sale, and in either event it shall be the duty of the creditor to advertise the sale
and to take all reasonable steps to ensure that the price at which all or any of the
subjects are sold is the best that can be reasonably obtained.” To delay sale
because of an UT may put a lender in breach of that duty – particularly in a falling
market.
14. Since October 2004 owner occupier loans (but generally not buy to let loans)
have been subject to regulation by the Financial Services Authority. Part of that
regulation requires lenders to treat customers fairly. The customer is the
borrower and not the tenant – whether consented to or otherwise.
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15. Regulation is also through a set of rules in the “Mortgages and Home
Finance: Conduct of Business sourcebook” (MCOB). MCOB 13 relates to arrears
and possessions. Clause 13.6.1 states that a firm must ensure “whenever a
property is repossessed (whether voluntarily or through legal action) and it
administers the regulated mortgage contract or home purchase plan in respect of
that property, steps are taken to (1) market the property for sale as soon as
possible; and (2) obtain the best price that might reasonably be paid, taking
account of factors such as market conditions as well as the continuing increase
in the amount owed by the customer.”
16. The guidance note accompanying the rules recognises that a balance has to
be struck when deciding when to sell the property but does not refer to the
position of tenants. This is a balancing act that lenders are naturally nervous
about. Delay could be challenged by the borrower through the courts or through
the Financial Ombudsman. The statement provided by the FSA in the
consultation on UTs in England and Wales does little to offer lenders comfort on
this point.
17. Clearly as outlined in 15 (2) above in looking at the balance which needs to
be struck you have to look at the continuing increase in the amount owed by the
landlord. As an example the average mortgage in the UK is currently £110,800
and the average interest rate at September 2009 was 3.58%. An interest only
mortgage on this basis would require a monthly interest payment of £330 and
this would be compounded as interest was applied to the mortgage with no
payment being received.
18. The consultation recognises that an UT in Scotland enjoys certain protections
which are not available in England and Wales. It has to be remembered that prior
to raising possession proceedings a lender will have had to go through its
forbearance arrangements with the landlord before raising an action for
possession. Once a possession order is granted and should the tenant not wish
to leave the property voluntarily the lender would have to apply for a Notice of
Ejection. We understand that on average from serving of the initial possession
papers through to actual ejection can take between 200 and 360 days. Surely
this gives the tenant adequate time to find alternative accommodation.
Data protection issues
19. In the corresponding consultation in England and Wales it refers to work
having been carried out with the Information Commissioner in the area of data
protection issues. The Scottish Government do not appear to have given any
consideration to the issue of the level of information which lenders can provide to
either a tenant or UT to enable them to obtain advice and understand their rights
and obligations in a situation where their landlord faces repossession. A lender’s
prime responsibility is to the borrower who is their customer and they are
currently treading a very fine line on what they may or may not say to a tenant or
an UT. The Scottish Government may wish to mirror our call to the UK
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Government to give consideration to lessening of data protection requirements
and expressly allowing disclosure of information between a lender and a
tenant/UT in the situations contemplated by the consultation.
Tenants being unaware of the lender taking possession
20. The consultation refers to tenants first become aware of the matter when the
lender seeks to enforce the repossession order. This should not be the case.
Lenders are required by court rules to serve a notice on the occupier by recorded
delivery. If it is thought this could be strengthened due to the fact that the tenant
does not read the notice then consideration could be given to following what is
now done in England and Wales where the notice has to be addressed to the
occupier or any tenant of the property. A simple and practical solution.
21. In addition lenders will often carry out checks at the property themselves
before seeking possession. Some lenders send agents to try to make contact
with the borrower and any tenant (authorised or otherwise) would have the
chance to make contact at that stage.
22. Similar checks are made throughout the process and in our view it is very
rare for the tenant not to know about their landlord’s position early on in the
possessions process. The tenant may choose not to take action but that it a
different issue.
23. It is important that the focus on an UT does not prejudice the lender to such
an extent that the lender will not be able to show forbearance to the borrower.
Some Practical Steps which could be taken to avoid UTs
24. The Scottish Government in recent years has done a lot work in terms of the
relationship between landlord and tenant through the likes of the introduction of
the landlord registration scheme and the development of accreditation schemes.
In our view steps should be taken at the outset of the contract between landlord
and tenant and it is in this area that the Scottish Government should be
concentrating its efforts and not introducing legislation which impinges on the
contractual rights of an innocent party, the lender.
25. There is the possibility of resolving the issue by due diligence at the start of
the transaction. A Sasine or Land Register search can show a prospective tenant
whether there is a Standard Security recorded/registered against the property. If
consent is obtained at the start of the transaction the tenancy will be binding on
the lender and can only be terminated by the lender in accordance with the law
surrounding the relevant tenancy. Due diligence of this type would remove the
issue of UTs entirely.
26. We appreciate that this approach does not match the informality that the
introduction of short assured tenancies brought to the market. It would also
increase costs – both for the borrower and the tenant. Likewise it would impose
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an administrative burden on lenders which would need careful consideration. So
there would be both advantages and disadvantages to making due diligence of
this type compulsory. It is however disappointing that the Scottish Government
does not seem to have given any consideration at all to this stage in the process.
27. The Form of Short Assured Tenancy could be looked at to see whether it
could be amended to either include :
• A warning notice to advise the tenant to check the Sasine or Land
Register to ascertain whether there is a Standard Security over the
property. A guidance note could also be produced in this regard.
• Incorporating into the Tenancy Agreement a clause which requires the
landlord to confirm whether a Standard Security over the property.
• What would happen in the case an HMO? Would the application require
to be by all tenants or could you have individual tenants under the HMO
making successive applications?
Scottish Government Proposals
28. We not believe that any of the proposals outlined are particularly attractive
from the perspective of our members. They are innocent parties in the case of
UTs and it is the borrower who is in breach of their mortgage terms and
conditions.
29. The paper is silent on some of the factors we believe that a Court should
have to take into account if it was to be given power to intervene on behalf of
UTs.
• Is the tenant in collusion with the borrower to delay possession?
• Is the occupancy a genuine tenancy or some form of occupancy e.g. the
rent of a room which should not be given such protection?
30. The paper does not say what would happen to the rent if the Court were to
allow the U/T a continued period of occupancy. In our view the UT should during
such a period pay the rent to the lender so as not to prejudice the lender or
borrower. Receipt of that money should not be regarded as acceptance of rent
and should not require the lender to “accept the tenancy” or to be obligated to
take on responsibilities of landlord under the tenancy. If the Scottish Government
intends to proceed with any of its proposed options this should be provided for in
the legislation and we would strongly oppose any of the options set out in this
consultation if this point is not dealt with in any amendments to the Home Owner
and Debtor Protection (Scotland) Bill. It would also be necessary to consider
what would happen if UT did not pay rent during this period.
31. What would happen if the Court allowed a continued period of occupancy at
the end of that period the UT chose not to vacate the property? They would
clearly be in breach of a Court Order but would the lender still need to apply to
evict the UT? If so given the present length of time taken to obtain an eviction
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order it would be a further 3 month period before the lender could physically
obtain possession.
32. Should the Scottish Government be determined to push through any of these
proposals the initial feedback from our members is that they would favour option
2 as this would give them certainty over the outstanding length of the tenancy
whereas the other options leave matters much more open ended.
Conclusion
33. We would urge the Scottish Government to pull back from these proposals
and put together a Group of interested parties including lenders and their
advisers who could look at this issue as a matter of urgency and consider
potential solutions. It is surely not right to introduce legislation when you do not
understand the extent of the problem and which does nothing to address the
underlying root of the problem which is the failure of the landlord to obtain the
consent of the lender to the lease.
34. This response has been prepared by the CML in conjunction with its
members. Any comments or enquiries should, in the first place, be directed to:

Kennedy C Foster
CML Policy Consultant Scotland
12 April 2010
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SUBMISSION FROM NUS SCOTLAND
NUS Scotland
1. NUS Scotland is a federation of local student organisations in Scotland,
comprising over 60 local campus student organisations that are affiliated to
the National Union of Students of the United Kingdom (NUS). NUS Scotland
is an autonomous, but integral, part of the National Union of Students. The
students’ associations in membership of NUS Scotland account for 85% of
students in higher education and over 95% of students in further education in
Scotland.
2. Students’ associations affiliated to NUS retain autonomy over all policy
areas, and may choose to make individual students’ association submissions
based on local policy. NUS Scotland operates a democratic forum for policy
and debate on national issues affecting students, and NUS Scotland’s role is
to reflect the collective position.
Housing (Scotland) Bill
3. NUS Scotland, through our students' association members, represents over
500,000 students at colleges and universities throughout Scotland. Prior to
giving this evidence, NUS Scotland consulted with members regarding the
changes proposed for private sector housing. The vast majority of students
living outside of institution accommodation live in the private rented sector in
Scotland. Changes to landlord registration, repairs, and in particular, HMO
licensing would therefore have a huge effect on students in Scotland and on
Scotland's college and university sector.
4. NUS Scotland supports proposals in the bill for changes to landlord registration
and repairs. However, we are very concerned at the proposals to give local
authorities the right to refuse to consider an HMO licence. The proposal would
give local authorities the power to limit the number of safe properties in a given
area, potentially creating a black market of unsafe properties, risking the
wellbeing of tenants. The proposals, in limiting supply of HMO properties, could
also force students to either pay higher rates of rent or to live further and further
away from campus. Given we have already seen accommodation costs
increase by nearly 20% in the last four years while student support has not
increased in real terms, and given that student hardship levels and commercial
credit levels are already through the roof, any proposal that would increase
student living costs further could clearly have serious unintended
consequences.
Landlord registration
5. NUS Scotland is fully in favour of attempts to regulate the behaviour of
landlords. Unscrupulous landlords make up only a minority of landlords in the
private sector, but unfortunately their behaviour impacts on students, tenants
more generally, and good landlords alike. We therefore fully supported attempts
to bring the standard of landlords up in Scotland through landlord registration
and accreditation in principle, however we have been slightly disappointed with
how landlord registration has worked in practice. Too often it is the good
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landlords that adhere to the rules, leaving a black market of poor landlords with
potentially poor standards of accommodation and practice.
6. NUS Scotland therefore fully supports moves to strengthen penalties for
breaking landlord registration rules and to give greater power to tenants,
prospective tenants, and the wider community to hold landlords to a high
standard. Ensuring local authorities provide information on pending
applications, and those landlords who have been de-registered, is a good step
forward in modifying the original legislation. Increasing fines for non-compliance
is a welcome move which cannot harm implementation of landlord registration
in our view.
7. Landlord registration is the means by which to encourage good conduct from
landlords (and punish poor behaviour), ensuring that landlords are fit and
proper, pre-empting poor practice as far as possible, and providing a set of
catch-all obligations which ensure that where landlords do not come up to
standard, they are forced to improve or face being debarred from letting
properties in the future. Properly enforcing landlord registration legislation
should ensure that poor landlords, who disregard standards in letting
properties, are punished and, if they continue to exhibit poor standards,
ultimately prevented from letting properties. However, at the moment landlord
registration is not enforced to the degree which is needed, with a combination
of lack of strong implementation and lack of awareness among tenants,
prospective tenants, and wider society leading to a significant proportion of
landlords continuing to operate outside of the system. Furthermore, greater
efforts need to be put into to ensure local authorities prioritise enforcement of
landlord registration.
Repair enforcement
8. NUS Scotland is in favour of moves to better enforce repair orders in the private
rented sector.
HMO System
9. NUS Scotland's major concerns around the Housing (Scotland) Bill centre on
the proposals for reform for the HMO system. HMOs were introduced in the
year 2000, less than a year after the tragic deaths of two Glasgow students in a
flat fire. Some homes in the private sector had not been properly made safe,
and minimum standards for tenants were not being enforced.
10. The paramount concern for NUS Scotland centres around proposals to mix
safety and planning legislation. The proposal to give local authorities the power
to refuse to consider an application for an HMO licence, if they feel that the
occupation of the property as an HMO would be a breach of planning control, is
very worrying. The key aim of HMO licensing is to protect tenants from harm
and exploitation by ensuring HMOs are of a certain standard and tenants are
treated fairly. By giving local authorities the ability to make HMOs secondary to
planning legislation, tenants, including students, could be very vulnerable to
decreasing levels of safety and to poor treatment in the private rented sector.
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11. To consider reforming HMOs to include planning considerations is not in
keeping with the main purpose of HMOs, which is to protect tenants from harm
and exploitation. To reform HMOs in this manner would be taking a large risk
with the safety and wellbeing of tenants. Restricting numbers of HMO licenses in effect safety kite marks - in any particular area, risks reducing the supply of
safe properties in that area. We believe this would be a very damaging
unintended consequence of the proposed changes. Furthermore, planning
legislation has been successfully implemented in a number of local authorities
without resort to mixing safety and planning, and risking harm to tenants.
12. NUS Scotland believes whether a landlord chooses to break planning rules or
not is an issue that should be dealt with through landlord registration, without
risking harm to tenants. While there may be reasonable planning considerations
and objections to an over dominance by certain populations, it is not
appropriate or proportionate to use HMO legislation to do so.
13. We are also concerned at the potential retrospective aspect of these proposals
in that they could see local authorities set quotas at below the current numbers
of HMOs in a given area. While properties that have been HMOs for 10 years or
more may not be affected, many have the potential to be.
14. Our primary concern for the HMO changes proposed is around safety.
However, a secondary consideration is that by limiting the numbers of safe
properties, rent costs could increase. Logic dictates that by restricting supply,
prices of HMO properties will increase, giving students - living on fixed incomes
below the poverty line - the choice of moving far away from their campus or
turning to black market properties. We have already seen a 20% increase in
accommodation costs over the last four years when student support has
increased only with inflation. Moves to limit supply can only harm students
financially, contributing to already high levels of financial hardship in Scotland
and increasing pressure on students attempting to complete their courses
without dropping out.
15. In conclusion, we support moves to strengthen landlord registration and repairs
in the private rented sector. However, we are very concerned at moves to give
local authorities the power to refuse to grant HMO licenses beyond planning
quotas. HMOs serve the function of ensuring a property is safe and that tenants
will be treated fairly. Bringing a landlord’s adherence to planning legislation into
HMO licence considerations is a very worrying development which threatens to
reduce the numbers of safe properties in Scotland, threatening harm to
students and other tenants. Rather than mixing safety and planning issues, we
believe current systems, such as landlord registration, should be where efforts
are focussed to enforce planning quotas.
16. Nothing should be done to risk the safety of students or other tenants and we
therefore believe changes to give local authorities the power to mix safety and
planning in this manner should be reconsidered.


373

NUS Scotland
8 April 2010
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SUBMISSION FROM SUSTAINABLE COMMUNITIES SCOTLAND
Abstract
1. HMOs are a vital component of housing stock, providing accommodation in the
main for young single people. There is a tendency for HMOs to concentrate in
certain areas, and when the density of HMOs reaches a tipping point a domino
effect takes place whereby long term residents move out, and new family residents
are deterred from living there. In these circumstances, HMO tenants become the
community, rather than being part of a mixed, sustainable community.
2. The average length of tenancies in HMOs is ten months, and in many cases they
are also seasonal. Districts in which HMOs concentrate lose family oriented shops
and facilities and fast food outlets predominate. Previously functioning communities
lose their sense of identity and the long term population which provides pride of
place. Buy- to- let landlords are often absentees, have no long term commitment to
the community in which their accommodation is located, and can be difficult to deal
with when such issues as common repairs have to be arranged and paid for. When
there are problems for neighbours of HMOs these can be more difficult to deal with
when there are few permanent neighbours and community support is missing.
3. We support the need for HMOs but would wish to see them as a part of mixed
housing provision in functioning communities rather than becoming the predominant
housing type in an area.
4. Social and Planning Policy promote the establishment and maintenance of mixed,
sustainable communities. Planning policy specifically seeks to avoid the adverse
cumulative effects of development. At present many HMOs are “under the planning
radar” and the planning system cannot regulate concentrations.
5. This paper describes the problems in more detail, and proposes simple,
proportionate and socially responsible measures which would improve the quality of
life for HMO residents and other members of the community in which HMOs are
located. We consider that they are very relevant to the policy intention of the
Housing Bill that people should “live in well-designed sustainable places and in
strong communities”
6. In essence our proposals are:
x

That all HMOs as defined in the Housing Act should require prior planning
consent

x

Measures should be enacted to prevent the adaption of flats in traditional
tenement properties which involve sub-division of rooms and relocation of
services (such as water supplies to toilets, sinks and showers) which
increase flooding risks for downstairs tenements and produce noise
problems which adversely affect living conditions and amenity for
neighbours.
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x

Enforcement processes to reduce the number of illegal landlords who
continue to operate unlicensed HMO and other let accommodation with
impunity, should be improved and suitably resourced

x

A more effective national register of landlords and premises, up to date and
suitably maintained should be provided so that the public will have access to
accurate, up to date information.

Housing Bill – Houses in Multiple Occupation
7. Sustainable Communities Scotland (SUSCOMS) has membership from Glasgow,
Edinburgh and St Andrews. A major issue of concern since its inception in 2006 has
been adverse changes to the sustainability of communities where Houses in Multiple
Occupation are concentrated. HMOs provide essential accommodation, but because
their tenants are predominately young single people, with an average tenancy of ten
months, concentrations of HMOs in an area can destroy social cohesion, pride of
place, and the mixed sustainable communities which planning policy recognises as
being essential for social well-being. HMOs will fulfil their social purpose more
effectively if their residents are part of a mixed, vibrant and sustainable community.
8. We must emphasise that Suscoms does not wish to limit the number of HMOs to the
detriment of housing needs but to ensure that the local authorities have the power to
regulate their density when it adversely affects a community and that the HMOs
which are granted licences do not lead to a deterioration in the fabric of a building
and the amenity of the environment.
9. Unrestricted growth of HMOs produces a domino effect whereby an area becomes
increasingly a monoculture of HMO tenants, with a reduction in the amenities, shops
and services required in a mixed community The natural regeneration of the
community is undermined because HMOs are businesses and command a premium
in the property market (up to £100,000) causing new young families to be priced
out 1 .
10. A public petition for the better regulation of HMOs presented to the parliament
attracted support from thirty nine community councils and other local organisations as
well as many individual signatures and cross party support. Managing concentrations
of HMOs is therefore a key social policy issue.
11. This paper summarises the major outstanding matters which require to be tackled if
this issue is to be effectively addressed. These are:
x
x
x
1

Consistency in planning and licensing processes.
Improved effectiveness in compliance arrangements.
Improving standards of HMOs and protecting housing stock

Studentification, Universities UK, 2006 deals with this issue in relation to HMOs in university towns. Similar
problems have been identified in areas where non-student HMOs are concentrated.
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Consistency in planning and licensing processes.
The problems
12. The two main legislative regimes affecting HMOs, Planning and Licensing, currently
operate separately within their own legal frameworks. They have grown up
independently and consequentially have inconsistencies and contradictions. This is
confusing for the public and landlords, and even perplexes officials charged with
interpreting and implementing the legislation. They are not integrated in policy terms.
13. At present an HMO can be legally operated under one legislative scheme, but
unlawful under another. Currently, neither scheme can take cognisance of the other.
At start will be made by the proposed changes in the Housing Bill which will require
HMOs to have planning consent (when required) before a licence can be granted.
However, this will provide only a partial solution as only HMOs in certain types of
accommodation currently require planning consent. Indeed, it is likely that
implementation of the proposed change will simply shift the problem and concentrate
new HMOs in accommodation not subject to planning controls.
14. Planning permission is required only where there is deemed to be a Change of Use.
The current Use Classes Order treats HMO houses and flats differently and is open
to interpretation, resulting in authorities adopting different definitions of when a
Change of Use has occurred. Some HMOs require planning consent, others do not.
An improved definition of an HMO in planning terms would remove ambiguity for
landlords and members of the public.
15. Whether an HMO is located in a semi-detached house, or in a tenement building, the
outcome that is sought is to avoid concentrations of HMOs and the need to promote
mixed sustainable communities. The concentration of HMOs in one area leads to an
imbalance which authorities should have the power to correct as the need arises. The
purpose of planning regulation is to ensure cohesion, avoid the adverse cumulative
effects of development and promote sustainable communities. There seems no
logical reason that the social benefits that come from planning controls are not
extended to the regulation of all HMOs. The social benefits of requiring planning
permission should outweigh any inconvenience or burden in requiring it.
16. All these matters have now been recognised as serious and detrimental problems in
Northern Ireland and south of the border where the UK parliament has recently
introduced legislation requiring all HMOs as defined in the Housing Act to have
planning permission. The footnote provide detail of this secondary legislation 2
17. Our proposal is that all HMOs as defined in the Housing Act should require planning
consent before being considered for a licence. In addition to this being identified in
2

http://www.opsi.gov.uk/si/si2010/uksi_20100653_en_1 (this sets up a new Class C4: HMOs, and defines HMO as in the
(English)
Housing
Act
2004);
General
Permitted
Development
Order
at
http://www.opsi.gov.uk/si/si2010/uksi_20100654_en_1 (this allows a HMO to return to a dwelling house, without planning
permission).
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the Housing Act, a change in the Use Classes Order (secondary legislation) would be
needed to achieve this. Local Authorities would then be able to adopt their own
consistent policies which are sensitive to housing needs as well as environmental
issues in their own area. The provision of suitable accommodation for young single
people, including students, should be a legal requirement of each Councils’
development plans and we would expect that Council would have regard to housing
need in their areas when granting permission from HMOs.
18. To support the policy of local decision making we urge the following additional
changes:
19. We note that the Housing Act 2006, in its HMO provisions (yet to be implemented)
provides that an HMO licence may be granted only if it is suitable for occupation as
an HMO or can be made suitable by including conditions in the HMO licence. In
deciding this, the local authority must consider, among other issues, its location.
[Section 131 (2) (a)].
20. This should be clarified to give the local authority grounds to refuse a licence where it
breaches planning policy or the type of property is unsuitable e.g., the density in that
area is deemed by the authority to be excessive or the property is in a tenement area
where the amenity of the neighbouring flats will be adversely affected.
21. Where a property has been occupied as an HMO without the required planning
permission and therefore is able to claim “established use” an authority should have
the power to refuse a licence if the landlord has been operating illegally and there are
too many HMOs in the area. This would reward landlords who operated properly
regulated HMOs and ensure that
those who previously flouted planning
requirements did not gain any advantage.
22. Dundee City Council has adopted a licensing policy to limit the number of HMOs in
an area in order to retain mixed communities. This scheme has many benefits, but
has no clear statutory authority, and will be weakened when the HMO provisions of
the Housing Act (2006) remove the “any other reason” ground for refusal. A clear
statutory basis for licensing authorities to take environmental and amenity issues into
account would provide consistency between the licensing and planning regimes, and
reflect similar provisions as, for instance, in liquor licensing arrangements.
Compliance Arrangements
The Problems
23. Locating and closing down unlicensed or unsafe HMOs is difficult to achieve under
current legislation. A culture of impunity encourages unfit landlords to avoid the
licensing regime.
24. Licensing is primarily a safety issue but the he worst and most dangerous landlords
can continue to operate for extended periods. Specific powers of closure, as well as
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the implementation of the power (incorporated in the Housing Act 2006) to withhold
rents should be available to licensing authorities.
25. It is difficult for prospective tenants or neighbours to establish whether an HMO or
other premises subject to Landlord Registration are licensed. Records are patchy and
those landlords in process of registration are not included on most registers.
26. The identification of illegal HMO operations is under- resourced in a licensing scheme
which is statutorily required to be self-financing. In effect, the license fees from
responsible landlords subsidise any compliance activity undertaken by local
authorities. It would be unfair to penalise law-abiding landlords by increasing their
licensing fees to fund improved enforcement action against those landlords who
continue to operate illegally.
27. Compliance processes are influenced by a policy of “light touch” regulation which is
inappropriate where the reason for licensing is directly related to matters of health
and safety. Only a few authorities have a pro-active approach to identifying illegal
HMO operations. For many illegal landlords, the greatest hazard they face when
detected is a requirement to obtain a licence.
28. As illegal operation of an HMO is a criminal offence, prosecutions can only be
initiated by the Procurator Fiscal who must of necessity prioritise serious crime.
29. Criminal Procedures require a criminal standard of evidence and a sufficient standard
of proof is often lacking for successful prosecutions. Procurators fiscal cannot give
priority to such cases where the pressure is to deal with serious crime.
Consequentially, prosecution rates are very low. The high standard of proof in
criminal cases is difficult to achieve and successful prosecutions difficult to mount.
30. Fines when levied, are often insignificant, difficult to collect, and do not stop the
illegal activity.
31. Fines are currently directed to the Exchequer, not the local authority, who could use
this revenue to support their enforcement activity, without raising fees for other
landlords, if illegal operation of HMOs and other qualifying rented property was made
a civil offence.
32. It has been suggested that civil procedures are not suitable for dealing with illegal
operation of HMOs as they are generally confined to low level offences such as
parking. This is not correct. For instance local authorities can institute civil
proceedings in a wide range of cases, including for instance freeing a child for
adoption against the will of a parent.
33. In order to address the problems identified in compliance and enforcement we
propose;
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x

Illegal operation of an HMO should become a civil offence, not a criminal
offence as at present. The lower standard of proof in civil cases is more
appropriate to this type of enforcement activity.

x

Resulting fines should be available to the local authority for compliance
activity.

x

Compliance activity should be effectively enforced and properly resourced
within the self-funding licensing scheme.

x

Councils should have powers of immediate closure in cases where health
and safety issues are present, as well as the proposed power to
appropriate rents.

x

Matters of criminal negligence, such as failure to ensure gas safety, should
continue to be a criminal offence.

x

The Private Landlord Registration Scheme needs to be more effectively
resourced and the national Register of Landlords and premises should
record all applications received but not yet approved as well as those
refused.

x

The register should be publicly available, online, up to date and in a
searchable format.

Improving Standards of HMO accommodation and protecting housing stock
34. Landlords should not be allowed to increase revenue by subdivision of rooms and
placing of showers, toilets, cooking and washing facilities and washing machines
within these rooms, effectively dispensing with the shared facilities which would
otherwise designate such properties as HMOs.
35. In tenements such subdivision and relocation of services are frequent causes of
noise nuisance and water damage to flats underneath, with serious effects on the
quality of life for neighbours and long term damage to the properties involved. This
issue is covered in more detail in the evidence submitted by Hillhead Community
Council.
36. Subdivision of rooms can lead to cramped conditions which offend against
progressive housing policies. Standards for new HMO applications should seek to
improve on the current minimum space requirements.
We recommend:
37. To maintain the viability of tenements, a vital housing resource, we propose that
there should be a presumption against subdivision of flats in tenement properties and
changes to the location of traditionally “stacked” facilities such as kitchens, toilets and
bath/shower rooms. In addition, space standards for new HMOs should be improved
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in line with modern standards. We consider this measure would meet the intention of
the Bill to improve standards in private rented accommodation, as well as reduce
serious problems for neighbours, whatever the status of their tenure. This would
require a review of existing HMO model registration standards.
Conclusion
38. The intention within the Bill to require planning consent for certain HMOs as a prerequisite to the granting of a license is welcome. The proposals in this paper identify
additional components of a comprehensive and effective licensing scheme which
would significantly improve the situation for HMO residents and the other members of
the communities in which they live. We stress that we do not wish to limit the number
of HMOs but ensure that local authorities are able to ensure that where a community
becomes vulnerable or unsustainable because of the density of HMOs that they have
the power to act by implementing policies appropriate to their own area.
David Middleton
For Suscoms
5th March 2010
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Housing (Scotland) Bill: Stage 1
10:01
The Convener: Agenda item 2 is an oral
evidence-taking session on the Housing
(Scotland) Bill at stage 1. We will hear evidence
from two panels of witnesses. The first panel will
focus on issues around private housing, including
landlord registration, the licensing of houses in
multiple occupation and local authority powers to
deal with disrepair in private houses. The second
panel will focus on the bill’s provisions on the
protection of unauthorised tenants.
On our first panel, we have John Gell, from the
Royal Institution of Chartered Surveyors in
Scotland, who is the chairman of the private
rented housing forum; John Blackwood, from the
Scottish Association of Landlords, who is a
member of the private rented housing forum;
David Middleton, from Sustainable Communities
(Scotland); and Russell Gunson, the head of
policy and public affairs for the National Union of
Students Scotland. Thank you all for your
attendance this morning.
As we have previously indicated, instead of
having opening statements, we will move directly
to questions.
Alasdair Allan (Western Isles) (SNP): As the
convener has said, one of the issues that we are
interested in is landlord registration. Do any
members of the panel have views on the fees, not
least the fees that local authorities will be able to
charge a registered landlord for subsequently
nominating an unregistered agent?
David Middleton (Sustainable Communities
(Scotland)): As I understand the situation, the
fees for landlord registration contribute to a selffinancing licensing system. One of the concerns
that Sustainable Communities has is that although
the fees might be felt by landlords to be fairly high,
they will not provide enough income for regulation
to be carried out correctly. In our experience, the
enforcement
processes
are
extremely
underresourced, which means that those landlords
who do not comply with the legislation tend to get
a free run and are seldom brought to book.
Our thoughts are not that the licence fee should
be increased—we think that it is probably high
enough and we do not want to deter the provision
of accommodation for single people—but that
there should be an income stream coming from
the use of fines levied on transgressors. At the
moment, those fines go to the Exchequer,
because the whole process is carried out through
the criminal justice system. Our evidence suggests
that if the transgression were made a civil offence,
the funds that were gained from fines would be
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available to local authorities, which would increase
the enforcement activity and make it much more
effective without increasing the cost to the public
purse.
We have been given arguments as to why that
should not be the case, but civil fines are used in
connection with many transgressions, such as
parking offences, and civil proceedings are used in
connection with quite serious issues, such as
freeing children for adoption. Local authorities are
well versed in how to act in civil processes.
John Blackwood (Private Rented Housing
Forum): Since the proposal was first made, the
Scottish Association of Landlords has campaigned
for the application fee to be proportionate, given
that regulation and the legislation are designed to
create a light-touch system. We still believe that
that should be the case and that the same fees
should be set for landlords, regardless of where
they operate in Scotland.
There is an issue around enforcement, which
costs money, as has been pointed out. However,
anyone who evades registration and is caught for
doing so should subsequently pay a higher fee. I
have no issue with those fees being substantially
higher.
Alasdair Allan: Do other members of the panel
agree with Mr Middleton that the offence should be
a civil offence rather than a criminal one?
John Blackwood: We echo that view.
Russell Gunson (NUS Scotland): We have no
view on that particular issue.
Alasdair Allan: Mr Middleton touched on the
adequacy or otherwise of the proposals to deal
with the continued risk of what we might call
unscrupulous landlords failing to register. Indeed,
it has been suggested that fees might deter
landlords from registering. I do not subscribe to
that idea, but do any of the witnesses have a view
on it?
John Blackwood: The fees do not preclude
people registering; they are not a deterrent at all.
They are nominal, as I already mentioned. If the
issue was the same throughout Scotland, I might
have a different view on the matter. However,
some local authorities are able not only to
implement the local landlord registration scheme
but to enforce it adequately based on their fee
levels and have good results in catching
unregistered landlords. Some other local
authorities are not carrying out any enforcement at
all. I do not understand that, and it is up to those
local authorities to defend their position on the
matter. It is important to note that the issue is not
fees per se but enforcement and the resources
that local authorities employ in the relevant teams
to carry it out.
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Russell Gunson: I echo those points. The NUS
believes that enforcement of landlord registration
could be improved. It is patchy throughout
Scotland and dependent on the priority that the
local authority gives to catching unregistered
landlords. We welcome the proposed increase in
the fine for unregistered landlords from £5,000 to
£20,000. We would also welcome awareness
raising among students and tenants in the wider
population about their rights and the system of
registration for landlords and HMOs in general.
Alasdair Allan: You mentioned that the
situation is patchy throughout the country. What
number of local authorities are doing little or
nothing to pursue unregistered landlords?
Russell Gunson: It is difficult for us to know the
unknown in terms of unregistered landlords. Last
year, research was undertaken to estimate the
number of private landlords in the private rented
sector but, until local authorities begin greater
enforcement, it is tricky to know how many
unregistered landlords there are.
David Middleton: Our understanding is that the
licensing scheme was introduced because of
concerns about danger to young people in
particular who were in flats of a very poor standard
that did not have proper fire procedures or exits.
Some young people died. The intention was to
increase the quality and safety of such
accommodation. To that extent, it seems slightly
strange that a light touch should be applied to the
whole scheme, not only to responsible landlords,
many of whom are members of landlords
associations, but to landlords who are prepared to
ignore the registration schemes with impunity for
years on end.
In our experience, there is no proactive
regulation. That is not the case everywhere but, in
many places, local authorities simply wait until
issues come to them, and the worst that happens
to an unregistered landlord who is caught is that
he is encouraged to get a licence, so there is no
deterrent. Some unscrupulous landlords continue
to operate in an atmosphere of impunity. We see
that not from anecdotal evidence but from real
evidence. A number of people who have operated
without licences for years have come before
licensing meetings that we have attended but they
are never refused licences. They are simply given
licences and made legal, so there is no incentive
for a landlord to get a licence with the soft-touch
regulation at the moment. That is one of the major
failings of the process.
John Blackwood: I have a point of clarification
on what Mr Middleton said. I think that he is
referring to the legislation on HMOs, which was
introduced to protect tenants’ safety. Landlord
registration is very different; it is a light-touch
mechanism and was brought in not under the
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safety banner but to improve standards in the
private rented sector in Scotland and to facilitate
contact between local authorities, landlords and
tenants.
To go back to the idea that enforcement is
patchy throughout Scotland, the registration
scheme works very well in some areas, both urban
and rural; it just depends on the resources that
local authorities put into those teams. There are
good results from the scheme in terms of
partnership working with local landlords and
communities. However, we are disappointed that
that is not the case throughout Scotland, and we
feel that something should be done about
enforcement.
I like to think that we represent good landlords in
Scotland, and it is not fair that other landlords
operate without being duly registered—it is not a
licence—and nothing is done about it. That is not
on, and it sends out a bad message to
unregistered landlords, who will just sit back and
say, “Why should I bother? No one will do
anything about it.”
Increasing fines is one way of dealing with the
issue, but our written evidence to the committee
makes it clear that although the fine is currently
set at £5,000, it makes no difference to an
unregistered landlord whether they are fined
£5,000 or £20,000 if no one enforces it in the first
place. A fine is no deterrent in itself; we support
the principle of it as long as it is enforced.
David Middleton: Can I add a postscript to
that?
The Convener: Excuse me, Mr Middleton—I
will let Mr Gell in first.
John Gell (Private Rented Housing Forum): I
want to raise the issue of awareness. There are
landlords out there who deliberately evade
registration, but many landlords simply do not
realise that they need to register. The whole
business of landlord registration should be given a
much higher profile through publicity, which needs
to be resourced, so that we reach a situation in
which a tenant would no more rent from an
unregistered landlord than he would use an
unregistered dentist.
The Convener: Mr Middleton, did you want to
come back in briefly?
David Middleton: I simply want to add a
postscript on the issue of prosecution. I take the
point about the distinction between landlord
registration and HMOs, but all HMO landlords
have to be registered under the landlord
registration scheme, so they fall into that category
too.
If non-registration is a criminal offence, it is a
matter for procurators fiscal, who are generally
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very busy people who have to prioritise cases. We
suspect—and it is probably sensible—that HMO
transgressions come fairly low down the scale.
In our experience, it is difficult for procurators
fiscal to give the issue priority. As the standard of
evidence is much higher for criminal than for civil
cases, it is more difficult for local authorities to
bring cases and for the procurator fiscal to be
convinced that he can win a case. The civil
process involves a lesser standard of evidence—a
balance of probabilities—and so is much easier to
administer; it can be done by the local authority’s
own staff.
The Convener: We would not ask witnesses to
name and shame local authorities that are not
proactively dealing with the issue, but you indicate
that you have some knowledge about best
practice, which might be helpful to the committee.
You may wish to relate that information here
today, or to provide the committee with further
information on any work that you have done on
where registration is being carried out well or
acceptably in comparison with other areas—to
which you have alluded—that are not as proactive.
John Blackwood: I am happy to come back to
the committee with that information, rather than—
as you say—naming and shaming some local
authorities today. We have some evidence of good
practice.
Our membership base covers the whole of
Scotland, and we have found that many landlords
are reporting unregistered landlords to our local
offices. They are the neighbours of landlords who
are renting out properties for the same amount of
money despite being unregistered. Our attitude is
that we are part of the enforcement mechanism.
We often get in touch with local authorities and
say, “Here’s the address and the name of the
landlord”—in some cases, we can even give the
landlord’s address. We tell them, “Go ahead and
take enforcement action against them—they are
unregistered.” We follow that up with particular
local authorities to see whether they are doing it.
We know that many are not and we can provide
evidence of that.
Equally, other local authorities have never
engaged with the private rented sector before
and—with due respect—have never valued what
the private rented sector is doing to help the local
economy and to create sustainable communities.
The bill has encouraged them to consider how
they can create sustainable partnerships with the
private sector, which we use as a good practice
model. The Scottish Government has done a lot of
research into different practice the length and
breadth of the country, and I am happy to provide
more information on that to the committee in
written form.
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10:15
Jim Tolson (Dunfermline West) (LD): Good
morning, gentlemen. I would like to address the
part of the bill that deals with maintenance and
enforcement powers. You will be aware that
section 139 will extend the situations in which local
authorities can pay a missing share into a
maintenance account to cover an owner who is
unwilling to pay their share of the cost. That will
enable maintenance work to go ahead when there
is a missing share and the local authority will be
able to recover the expenses from the responsible
owner. Will the proposal allow local authorities to
pay a missing share of a maintenance contract in
the context that the Government has set out? Will
local authorities encounter problems in trying to
recover the cost of the maintenance from owners?
In short, are the proposals reasonable and
workable, and what effect will they have on local
authorities?
There is silence. Do not all answer at once.
John Blackwood: Shall I answer? We are all
fighting for it.
Jim Tolson: Go ahead, Mr Blackwood.
John Blackwood: We fully support the
proposal, which addresses a big issue for us. You
will hear from many groups in our communities
that absentee landlords sometimes do not pay
their share. Equally, I can tell you that owneroccupiers often do not pay their share but leave
such matters up to landlords who, arguably, have
a greater interest in doing up the common stair or
whatever because they have to show their
property every six months and actively sell it.
Often, they act as unpaid pseudo-factors and are
left with the bill. We feel that such a situation is
unfair not just on landlords but on any neighbour;
therefore, we support any mechanism that will
enforce common repairs by getting the missing
share or shares.
You asked whether the proposal will work. I am
afraid that it is up to local authorities to use the
power. Whether they feel that they will be
resourced to do that is another question. We know
of good practice in some parts of Scotland where
local authorities quite readily issue statutory
notices to improve properties. I believe that that
has been common practice in the city of Edinburgh
since the 1970s, but the situation is not echoed
throughout Scotland. Perhaps that good practice
could be rolled out.
Russell Gunson: It is not greatly within the
locus of NUS Scotland, but it is fair to say that
when absentee landlords do not pay their share
quickly that reflects poorly on the tenants, and
students are sometimes picked out by the rest of
the stairwell. We would welcome anything that
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could be done to get common repairs done more
quickly and fairly.
David Middleton: It is a serious problem in
tenanted properties and flatted properties where
there are common areas. I agree with what my
colleagues say about absentee landlords, which is
particularly true if their agents are not working
effectively—although, in some cases, they do not
even have agents. We have absentee landlords
who live as far away as Bahrain, who are very
difficult to get in touch with and who ignore all their
responsibilities other than that of collecting the
rent.
I have experience of the situation in St Andrews,
where we do not have many tenement properties
but we have an outstanding conservation area, of
which about 85 per cent is occupied by students.
Serious property decay is resulting from landlords
not meeting their responsibilities. Some landlords
are good, but sufficient are not and neglect the
appearance of buildings, to the extent that the
conservation area appraisal and the St Andrews
town guidelines say that such buildings seriously
blight what is supposed to be the most historic
small town in Scotland.
The issue extends not only to buildings but to
the maintenance of public spaces. Gardens in two
areas in St Andrews are opposite rather than
behind the houses that they serve, as in places
such as Edinburgh. The association that looks
after those gardens finds it difficult to obtain
maintenance contributions from HMO landlords,
who form almost 90 per cent of the property
owners in those areas. That is a serious situation
for the quality of the environment. The issue is not
tackled by landlord registration or any other
measure, because the inspectors of such
properties tell us that their responsibilities end at
the front door of a flat—they do not consider
common areas.
Jim Tolson: Does Mr Gell have no comment? If
not, that is fine.
The Convener: Witnesses are not compelled to
respond—otherwise, we would be here all day.
Jim Tolson: Indeed—I was just ensuring that
Mr Gell was not indicating that he wanted to
speak.
I am pleased to hear that the proposal is
welcome among landlords as well as users, but Mr
Blackwood made an important point that is similar
to a previous one. No matter what legislation is put
in place, the question is whether it will be enforced
in practice. My concern with the measure and
some others that the Government has proposed is
that they place an additional burden—whether
large or small—on local authorities, which do not
have the budget and far less have the manpower
to enforce actions. The Government’s suggestion
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is helpful, but I question its effectiveness and
enforceability.

neighbouring properties, landlords and prospective
landlords.

The Convener: I do not think that that was a
question, so we will move to Mary Mulligan.

There are measures in the bill that will help
awareness raising to some extent. For example,
the additional information for the register is a step
forward, as it will allow people to check more
easily whether they live in or next to a property
that is registered. However, the bill could go a
great deal further, and both enforcement by local
authorities and awareness raising could be
improved. Our student association members at
colleges and universities across Scotland do a
great deal of work to raise awareness among
students, but they have a lot of other things to
raise awareness of, so a bit of help would be
fantastic.

Mary Mulligan (Linlithgow) (Lab): Good
morning. We have discussed landlord registration,
which was introduced back in the Antisocial
Behaviour etc (Scotland) Act 2004. As we have
heard, some landlords—for whatever reason—are
not registered. Will the measures in the bill change
that?
John Gell: The provisions should help. The
proposal for local authorities to require agents to
produce lists of their landlord clients and managed
properties should help, but I return to the point
about raising awareness levels. Many people—
tenants and landlords—do not realise that landlord
registration exists and is a requirement.
David Middleton: That might be generally true,
but exceptions exist. Some landlords have agents
who act professionally but do not appear to advise
their landlord clients of the law. There is no excuse
for that.

John Blackwood: We have always supported
the principle of landlord registration because of the
good that it can do in communities and to improve
the image of the sector, which is of utmost
importance to us as an organisation. The
disappointment that we perhaps share with some
elected members is that it is not really doing the
job that it set out to do.

The landlord registration scheme in general is
fairly new, but the HMO legislation, which is a
subset of the scheme, is about 10 years old. We
might expect it to take time for legislation to bed in
and for people to become aware of it, but there is
no excuse for anyone who becomes a private
landlord in a responsible way not to be aware of
the legislation.

There is the argument that we are still in the
early days, but we are now a few years down the
line and I would like to think, at least, that
enforcement is happening. When we hear that in
some areas only a few people—fewer than 10—
have been refused, we have to question whether
the scheme provides value for public money and
whether enforcement is being carried out.

There is a difference between the clients whom
my colleagues on the panel represent and another
group of people, who are buy-to-let speculators.
They buy one property as an investment, are not
particularly interested in what happens as long as
the rent comes in and will certainly not put out any
money that they do not have to. Going into the
HMO business is very attractive for buy-to-let
speculators because of the assured income from
students, for instance, and because HMO
landlords who accommodate students do not pay
any council or business tax on their property. As
such, there are people who are in the business if
not for a quick buck, then for income and the
accruing value of the house with minimal
expenditure. I exonerate the colleagues on my left,
Mr Gell and Mr Blackwood, who represent
responsible landlords; it is the irresponsible
landlords who are bringing the whole process into
disrepute.

I am pleased that the Scottish Government is
undertaking a review of the landlord registration
scheme, its uptake and the lessons learned, and
we will watch with interest for the results from that.
It would be a shame to throw the baby out with the
bath water, because the principle is sound, but I
am afraid that the practice has turned out to be
very different. As far as we are concerned, the fact
that we are not publicising landlord registration
sends out the wrong image to society, as John
Gell has already mentioned. Few people know
about it—tenants and landlords alike.

Russell Gunson: There are quite a few points
that we can perhaps get on to later and on which
we may not agree. On the landlord registration
scheme, enforcement is on two pillars: on one
side, it is for local authorities to prioritise it, if they
have the resources; and on the other side is
raising the awareness of tenants, the people in
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Given the economic circumstances over the
past year, many people have become landlords by
default. It is incredibly easy to become a landlord:
you can purchase a property and your solicitor will
not tell you that you need to register as a landlord;
and you can get a buy-to-let mortgage and the
mortgage provider will not tell you that you need to
register. There are many different processes to go
through first but, rightly or wrongly, nobody informs
landlords about registration.
Many people inherit property and decide that
rather than sell it—last year they could not sell it—
they will rent it out. Often they become default or
accidental landlords, as we call them. Some of
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those people are starting to sell up, but last year
we certainly found that there was a problem
because the level of awareness of the rights and
responsibilities of landlords was incredibly low. I
am afraid that that will always be the case as the
market changes, but we need to do something
about
awareness
raising
and
proper
enforcement—or, to be frank, not do it at all,
because it could be doing more harm than good to
the image of the sector.
10:30
Mary Mulligan: There seems to be unanimity
on the need to raise awareness and for a more
consistent approach. Earlier, we heard about
inconsistencies between local authorities. Will you
say a little bit more about exactly how you would
raise awareness and whether raising awareness
needs to be part of the bill? What should the
Scottish Government do to ensure that local
authorities play their role and are proactive on
registrations and follow-ups? You mentioned that
people are perhaps coming into the market
accidentally, but they still have an obligation to be
registered.
John Blackwood: There are some examples.
Some local authorities actively search the market.
They look at advertised properties and check
whether individual landlords are registered. That is
a good start. A property must be advertised
somewhere, whether in the local papers, on the
internet, in agents’ windows, or on “To Let”
boards, all of which can be followed up. However,
not all local authorities do that. The process is time
consuming and costs money or resources;
nevertheless, it is a way in which there can be
early engagement with landlords and early
enforcement. As I said, some landlords might not
know about registration, so that approach in itself
is an awareness-raising mechanism.
Some local authorities have set up landlord
forums, and they know, especially through their
housing benefit records, whether landlords receive
housing benefits—if those benefits are still paid
directly to them. At least they will have a record of
that somewhere. The same applies to the council
tax register. Local authorities have gone directly to
landlords, and some have developed strong
relationships with landlords as a result. Training
has been offered in the city of Edinburgh, and
some areas have become partners in the Landlord
Accreditation Scotland scheme, which the Scottish
Government funds. There are many initiatives.
I am afraid that it is up to each local authority to
consider the value of its local private rented
sector. As members well know, local authorities in
some areas cannot ignore that sector; they rely on
it to provide valuable housing. It is therefore in
their interest to ensure that landlords are as
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informed as they should be and provide safe and
decent accommodation for customers or tenants.
There are good examples out there, and we
would like to see more awareness raising of those
examples to encourage other local authorities to
do the same and see the value in their sector.
However, I am afraid some local authorities still
think that they do not need to engage with the
private rented sector. That is a very short-sighted
approach for any local authority, regardless of its
housing dynamics.
David Middleton: We have concluded that
there are two inhibitions to local authorities
actively following up enforcement. The critical
issue is the lack of resources—that is, the lack of
cash. Things cannot be done without increasing
the licence fees of other landlords, and the
responsible landlords bear the brunt of that. I think
that my local authority raised the licence fee quite
modestly in order to appoint enforcement officers.
However, our experience was that those officers
were quickly drawn into the business of
straightforward registration, for example, so there
is no dedicated enforcement process whatsoever.
I should re-emphasise a point that I made
earlier. If there was a civil process and fines for
transgressions went to local authorities, an income
stream would be provided in a system that
otherwise must be self-financing.
Russell Gunson: A great deal of awareness
raising needs to be done among tenants and wider
society as well as among landlords. Ideally, there
should be a national campaign, but it would be
more realistic to use tenants’ existing contact
points. A private housing bill will potentially be
introduced that will include provisions on pretenancy packs, a tenancy deposit scheme and
council tax exemptions for students. Generally,
there are student associations and other contact
points for students and so on. It is about working
with what is already there, but allowing resources
to go into those areas to allow people the time and
space to do that kind of work.
Patricia Ferguson (Glasgow Maryhill) (Lab): I
want to consider the issue of HMOs in more detail.
I was interested in one of the comments made in
Mr Middleton’s submission about tenemental
properties. There are a great many such
properties in my constituency, so I am familiar with
the issues and problems that arise. Your paper
seems to suggest that tenemental properties
should not be used as HMOs. Are you thinking of
all such properties or only those that would require
some major adaptation?
David Middleton: Next week, the committee
will hear from Jean Charsley, who is based in
Hillhead in Glasgow, which is almost totally
composed of tenemental properties. The point that
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she makes, which the committee will no doubt
hear, is to do with the subdivision of tenemental
properties and the way in which the traditional
stacked services in such properties are sometimes
relocated. Instead of being in a stack down a
building, services can be over people’s living
rooms, which means that they get noise from
flushing toilets, washing machines and so on. I
should probably leave that issue to Jean
Charsley—we will be in danger of repetition and of
wasting the committee’s time if I go into it in too
much detail. There are particular issues in
tenemental properties when the number of HMOs
in one building is overwhelming. It can reach the
stage at which there are only one or two
permanent residents who experience all the
difficulties of a concentration of HMOs.
The comment in the Suscoms submission to
which you refer is that, no matter where they are,
concentrations of HMOs are detrimental to a
community. They change its nature. There is often
a progression from reasonable numbers of HMOs
to overwhelming numbers of HMOs, as they tend
to congregate together. If you live in a tenemental
property—or, indeed, in any other kind of
property—and your neighbours are being replaced
by short-term and in some cases seasonal
residents with an average tenancy of 10 months,
the “pride of place” in that community begins to
evaporate, as our submission says. People who
live there permanently have few or no long-term
neighbours. The community starts to deteriorate in
a number of different ways, including those that
we heard about earlier, such as the difficulty of
maintaining a property if there are absentee
landlords.
There are other, more subtle changes in
communities. There comes a tipping point at which
that community moves almost relentlessly towards
being a monoculture of young, single people living
in HMOs. If that occurs, the services in the
neighbourhood tend to reflect the needs of that
population. In places such as Marchmont and—
speaking from experience—St Andrews, the
family-orientated shops change into fast-food
outlets, takeaways and so on. The intention of the
social legislation to promote and maintain mixed
and sustainable communities starts to evaporate
in relation to such communities. Certainly in
situations I can think of, the people who are left
behind tend to be the older members of society
who are less mobile than younger people. You
tend to get little pockets of isolated elderly people
living in a community where there is an enormous
turnover, every 10 months on average, of the
whole community.
That is detrimental to amenity but, more
important, it is detrimental to mental and physical
health. The bill is intended to improve the quality
of housing and of the communities where those
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houses are. However, the planning system does
not recognise many HMOs—it tends to be totally
blind to them—so the issue is under the planning
radar. The result is that some communities in
Scotland are moving towards being almost totally
populated by young, single people who are there
for only a short time, with a few surviving members
of the permanent community that once was.
Five years ago, when we started considering the
issue, we concluded that we and other, similar
members of the community were a threatened
minority. Because things have moved on in the
past five years, many people such as myself are
now an endangered species.
The Convener: I remind the witnesses that we
are into our last half hour of the session. I would
appreciate more concise answers, so that we can
get everyone in. Sorry about that, Patricia.
Patricia Ferguson: That is fine.
As I said, I am familiar with the issues and
problems relating to HMOs, particularly in
tenemental properties. I was trying to establish
whether Mr Middleton’s organisation contends that
tenemental properties should not be used as
HMOs.
David Middleton: We do not have a view on
that. In Glasgow, only certain types of properties
can be used as HMOs. For instance, an HMO
must have immediate access to the street. That is
partly because of fire regulations and partly to do
with avoiding disturbance, as HMOs tend to have
more adult people in them than the average
household. Other local authorities say that HMOs
are not practical in certain situations. An example
might be the top storey of a four-storey tenement,
where there might be fire safety issues, such as a
lack of easy access.
Tenements in which the properties are almost
all HMOs are virtually a student residence, but
without all the normal features of a warden, fire
drills and a responsible person to arrange
evacuation in case of an emergency. When whole
buildings are used in that way, there are real
concerns about fire safety.
Patricia Ferguson: Fire safety is of course one
of the issues that the HMO legislation addresses.
I ask Mr Middleton, and perhaps Mr Gunson,
what they consider to be a reasonable population
density of people living in HMOs in a community.
David Middleton: That is an interesting
question. If one starts by considering what is a
normal and viable mixed community, we find that
young people make up about 20 per cent of such
a community. That coincides with what we believe
is a tipping point. When 20 per cent of properties
in a community are HMOs—which means that the
proportion of young people is higher than that
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because of the higher density in HMOs—that is
the tipping point at which the community starts to
move towards being almost a total HMO situation.
There seems to be a process that cannot be
stopped when the HMO population figure gets to
about 20 per cent.
We would have thought that something below
20 per cent would be quite reasonable. That would
have the benefit of allowing young people to live in
a sustainable community that is able to provide the
kind of support that some young people might
need from time to time, but also one in which there
is a mixture of different people. It could be
described as a mixed sustainable community.
10:45
Russell Gunson: There are quite a few points
that we disagree with there, and there are quite a
few points to go through, but I feel the need to put
a few things on the record.
We talked earlier about the subdivision of
property in tenements. Students and tenants
groups more generally are probably at one with
people who do not want overcrowded properties
that are subdivided too much. It is quite
interesting—or perhaps ironic—that some of the
proposals for capping or reducing the number of
HMOs in a given area would increase both the
pressure on the remaining HMOs and the benefit
of making such subdivisions. If, as Mr Middleton
suggested, we do not want overcrowding and
oversubdivision of properties, we therefore do not
want to reduce the number of and increase the
pressure on the remaining HMOs in a given area.
There are some assertions beneath some of the
things that were being said about concentrations
of HMOs overwhelming other residents or bringing
a monoculture to a particular area. I dispute those
assertions. There is a great deal of diversity in
HMOs. Of course, there is the example of the
archetypal, traditional student, but there are also
increasing numbers of young professionals and
couples living with others in shared flats, and of
people who cannot afford to buy their first
property—there are even more of them in the
current economic downturn. The idea that HMOs
bring with them a particular group of people and
many negative aspects is not necessarily true.
That perception needs to be dealt with, but not by
reducing or putting caps or limits on the number of
HMOs.
That point also answers the question of density
from our point of view. We are not talking about a
homogenous group of people or properties
threatening the indigenous population in a
community. We are talking about a great deal of
diversity in HMO properties.
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The overriding point for us is that HMOs are
about safety, not social engineering. HMO
licences were brought in and made mandatory
after two young students died in a fire in Glasgow.
If we start to mix safety with social issues around
services, as important as those issues are, we
start to threaten the integrity of the safety
legislation. Above all, to us that is the last thing
that needs to be done. There are other ways of
tackling the issues, perceptions or assertions that
are being made, but risking tenants’ safety is not
the way to do it.
Patricia Ferguson: I record that the tragic
death of the two students took place in my
constituency, and we all want to avoid that
happening in the future. However, do you accept
that for communities that are close to a
university—or to several universities, as in
Glasgow—there is a problem with the density and
number of HMO properties? Because they are in
old, traditional tenemental properties with large
individual rooms, they are subdivided. The HMO
legislation, which deals with the provision of safety
measures, such as fire doors, can be part of the
problem in such properties, because the people
who live underneath them might be subject to the
noise of fire doors closing at all hours of the day,
which is a particular problem if the people
concerned are not active. Does the NUS
appreciate that, and is it willing to take on such
issues?
Russell Gunson: The NUS does not want a
situation to arise in which some people feel that
they have a greater right to live in a certain area
than other people. That is a general principle.
On the issue of the negative aspects of living
beside HMOs, there is a perception issue. Our
members are working with local communities to
make that perception a bit closer to reality—I
accept that we could do more in that regard, and
perhaps we could be helped to do so. Blaming
negative things in a community on HMOs or
groups of students is an easy path to take, but it
does not necessarily reflect the truth of the
situation.
On HMOs leading to fire door noise and so on, I
would ask who would replace the residents of
HMOs if we got rid of them, which is what would
happen in some people’s ideal world. The
properties are large, tenemental residences—in
Marchmont, they have five or six bedrooms. Who
would replace the diverse group of people—they
are not just students—who currently live in them? I
often hear the argument that young families would.
However, those properties are large and
expensive to buy, so I would question how
practical that suggestion is.
The overriding issue is that HMO licences are
about safety. The issue is not necessarily about
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antisocial behaviour. There are ways of dealing
with antisocial behaviour that do not involve risking
the safety of tenants or students.

because there is a succession of short-term
residents and it is difficult to build a community on
the basis of populations that change a great deal.

We are engaging with people on the negative
aspects of living beside HMOs and I am sure that,
with the help of others, we could do so to a greater
extent. Equally, however, we have to ensure that
we have the perception of the problem in
perspective.

Mr Gunson talked about the perception that
there are difficulties, but it is more than a
perception. There have been several research
studies on the matter. Universities UK carried out
a study, in which it talked about the deterioration
of community life when HMOs start to predominate
and recommended action to change that. In
England, the Government carried out surveys and,
as a result, amended the Town and Country
Planning (Use Classes) Order 1987, which is
secondary legislation, to avoid concentrations of
HMOs, because of the overwhelming evidence of
difficulties for communities. I disagree with Mr
Gunson on this occasion; we are talking about not
perception but hard fact, which has been well
researched.

Patricia Ferguson: Do members of the panel
think that the bill should extend the definition of
HMOs to include short-term and holiday lets,
which often cause difficulties in communities? I
point out that HMOs existed before the legislation;
it was just that there were no provisions in place to
regulate them in any way.
Russell Gunson: That is one part of section
141 that we agree with. We disagree with the links
that are made between HMOs and planning and
the discretionary powers that are given to local
authorities, but we agree with the proposal to
extend HMO licensing to other properties. A
problem exists in relation to the sort of properties
that you mention, and I think that addressing it
would help with regard to the credibility of the
HMOs with which we are concerned.
John Blackwood: We have been talking about
the issue of holiday lets for a long time. It is
perhaps more appropriate that it be covered not by
HMO licensing but by landlord registration—at the
moment, the owners of holiday-let properties do
not even need to be registered. A lot of our
members have encountered situations in which
they cannot get people to rent their property
because there is a holiday let above it and people
cannot get a night’s sleep because of stag and
hen parties enjoying themselves.
Having said that, in some parts of Scotland,
people rent their properties as holiday lets for only
short periods of time, such as during the
Edinburgh festival or, in more rural areas, during
golf tournaments and so on—that goes back to
what David Middleton said about St Andrews.
Requiring HMO licences and so on in connection
with such temporary lets is a bit onerous and
would have a detrimental effect on the local
economy. Landlord registration is perhaps a more
appropriate method of regulating that area than
HMO licensing.
David Middleton: Sometimes, HMOs and
short-term lets are the same thing. For example, in
places such as St Andrews, a flat can be student
accommodation during the term and a holiday let
in the vacations.
There are problems with party flats, which my
colleagues in Edinburgh and Glasgow, in
particular, find difficult. Hostels that are located in
tenement buildings also cause difficulties, again
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The Convener: The committee would
appreciate further information on the issue, if you
have it.
David McLetchie (Edinburgh Pentlands)
(Con): Perhaps Mr Blackwood or Mr Gell will
answer a few factual questions, to put the matter
in perspective. How many landlord registrations
are there in Scotland?
John Blackwood: Off the top of my head, I
think that we are talking about 200,000 or
thereabouts. I am sorry—
David McLetchie: Is that 200,000 separate
landlord registrations? If someone owns two
properties in adjoining local authorities, will they
be registered twice? Will there be one landlord but
two registrations?
John Blackwood: I think that that could be the
case.
David McLetchie: How many houses are we
dealing with?
John Blackwood: There are statistics on that. I
am sorry, but I do not have them with me and
cannot give you a figure off the top of my head.
David McLetchie: I think that you said that
fewer than 10 people who applied for landlord
registration had been refused. Is that right?
John Blackwood: Yes. Very few applications
have been refused.
David McLetchie: That is a fact. How many
people who were registered have been
deregistered?
John Blackwood: Again, it is a very small
number. It is less than 10.
David McLetchie: How many people have been
prosecuted for failing to register?
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John Blackwood: Again, it is a small number. I
am sorry, but I do not know the exact numbers.
The Scottish Government holds the numbers.
David McLetchie: I am sure that we can get
them. In essence, we set up a registration scheme
nearly six years ago that has created a
bureaucracy that involves 200,000 landlords and
many more homes. Hardly anyone has been
prosecuted for failing to register, hardly anyone
has been refused registration and hardly anyone
has been deregistered. However, you think that it
is a good scheme, in principle. Will you explain its
value?
John Blackwood: We supported the scheme
when the Antisocial Behaviour etc (Scotland) Bill
was introduced by the Executive. At the time, it
was intended to be a selective landlord registration
scheme, so that local authorities could introduce a
scheme where they thought that there was a need
to do so. We fully supported that approach, which
was intended to tackle bad landlord practice and
perhaps would have helped more in inner cities
and in some other communities. At stage 3, the bill
was amended to provide for a mandatory
registration scheme for all landlords, regardless of
where they operated in Scotland.
David McLetchie: If I remember rightly, a
mandatory scheme was never consulted on by the
Scottish Government in the earlier stages of the
bill, but was included at stage 3 without proper
consultation with practitioners. Is that correct?
John Blackwood: That is true. Stakeholders
such as the private rented housing forum were not
involved. There was no consultation. When the bill
was introduced, it was not the Executive’s
intention to introduce a mandatory scheme.
David McLetchie: Therefore, a mandatory
scheme was brought in at the last minute, which,
on the basis of the evidence to date on
registration, non-registration, prosecution and
deregistration, does not seem to have been
particularly successful in policing the industry. Is it
the case that we still have thousands of
unregistered landlords?
John Blackwood: Yes, indeed.
11:00
David McLetchie: I have a question about the
relationship between registration and the payment
of housing benefit. If a tenant applies for housing
benefit for assistance in paying his rent on a
property, is any check done to find out whether the
landlord—who is, in effect, the recipient of that
benefit, or who benefits from it through the rental
payment—is registered?
John Blackwood: Again, that varies from local
authority to local authority, as you can imagine.
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Some local authorities are active in carrying out
checks of their housing benefit records. As you will
appreciate, as those are Department for Work and
Pensions records, there are data protection issues
about local authorities accessing that information,
but some local authorities can do that. A phone
call can be made to a colleague in revenues and
benefits to ask whether landlords X, Y and Z are
registered. In some areas the two departments
speak to each other, but in other areas that does
not happen at all.
David McLetchie: So such information and
data can be shared. Is it correct that there is no
legal barrier in the form of restrictions on the use
of data by the council’s housing benefit section
and the section that deals with landlord
registration and that one is free to share
information with the other?
John Blackwood: Data protection issues are
involved, but some local authorities have
developed protocols for checking that information,
which might involve the landlord registration
department getting in touch with the benefits
department or vice versa. Protocols are in place,
but data protection remains an issue for many
authorities. We have repeatedly said that such
landlords should surely be the first whose
registration status is checked, but we know that
some local authorities still do not check their own
housing benefit records or, for that matter, their
council tax records.
David McLetchie: I was just coming on to
council tax records. Is that another area in which
there are data-sharing issues? The council tax
register shows whether someone is an owner or
an occupier of a property. When it is clear that
someone is an occupier rather than an owner, how
does the process of ensuring that the owner of the
property is a registered landlord work?
John Blackwood: Technically, that is the
easiest mechanism to use, because the council
tax records are the most comprehensive, so it is
known who the landlords are, who the occupiers
are and who is due to pay the council tax. It is my
understanding that those records are easy to
check.
David McLetchie: Right, but that is not being
done universally, either.
John Blackwood: It is being done in some but
not all local authority areas.
David Middleton: I would like to make a quick
comment on whether it is legally competent for
such records to be checked for that purpose. In
another incarnation, I was a data protection
consultant. It is quite clear that local authorities
have a right of access to records such as council
tax records in situations in which they are
attempting to prevent or detect a crime, and illegal
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operation of a house in multiple occupation is, of
course, a criminal offence. There are no legal
inhibitions on local authorities; there is just a
reluctance on the part of some of them to carry out
such checks, which is difficult to understand.
Council tax records are highly informative when it
comes to exempt properties such as those that are
occupied by students.
David McLetchie:
extremely helpful.

Thank

you.

That

was

Awareness has been mentioned in the context
of the letting of properties. Is there any
requirement on a letting agent, whereby before he
can advertise a property for let he must verify that
the landlord on whose behalf he is acting is a
registered landlord?
John Blackwood: No, none at all. We believe
that that is a loophole in the legislation. Bad
landlords could operate behind agents. There is
nothing in the landlord registration scheme to
regulate the actions of agents.
David McLetchie: I know that there is an
association of letting agents. Does it have a code
of practice that requires its members to verify that
their clients are registered landlords before they
proceed to find tenants for them, even if that is not
a legal requirement?
John Blackwood: I believe that that is the
case; John Gell might be able to say more about
that. A lot depends on the scale of that
organisation’s membership, because many agents
are not members of any professional or trade
body.
David McLetchie: We tend to assume that
landlords and tenants are strangers to each other
and that there is no family or community
relationship or friendship between them. As a
result, we tend to see the whole thing as a
completely commercial transaction. However, in
many lets, often involving students or other young
people, there is some family or community
relationship or friendship between the landlord and
the occupier. I suspect that such situations not
only raise questions about landlord registration
and whether the person concerned is aware that
they are actually a landlord but get us into issues
such as tax avoidance and the kind of discreet
private arrangement in which someone lets a
person have their flat for a certain payment. How
does the extent of that kind of family or friendship
tenancy compare with that of what we might call
the more commercial, arm’s-length, stranger
relationship between landlord and tenant?
John Blackwood: We think that that happens
to a substantial extent but, again, all our evidence
in that respect is anecdotal. The situation exists—
obviously, it must exist—but we do not know its
exact extent.
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For us, the issue is more evident where
landlords own only one property. The majority of
landlords in Scotland own only one or two
properties. I joke with friends of mine who, when I
ask them whether they rent out a flat on a
commercial basis to someone, say, “Yes, but I’m
not a landlord.” For some reason, they think that
they have to own 10 or more properties to qualify
as landlords.
A lot of people out there are, as you say, renting
to their sister’s friend or, for that matter, their own
sister. That is certainly not uncommon in the
private rented sector. Indeed, it is more common
with inherited properties; for example, a child
might inherit their parents’ house, but their own
child might live in the house under an informal
arrangement that does not involve the payment of
any rent.
David McLetchie: The son or daughter at
university might not pay any rent for, say, their
parents’ flat, or indeed their own flat, in
Marchmont, but the friends who share it might.
Would that make the parents or the student—who
might have had the flat bought for him or her—the
landlord? Perhaps Mr Gunson could comment on
that.
Russell Gunson: We do not have hard facts
about this but, from anecdotal evidence, the
answer is yes. I know from personal experience
that in a proportion of flats the landlord is a family
member or indeed is living in the property with four
or five other people.
David McLetchie: Do the NUS and its member
organisations make it clear to students that in
some instances they are not just tenants but
landlords and therefore should be registered?
Russell Gunson: As I said earlier, the
members of our student associations in colleges
and universities do as much as they can to raise
awareness not only of tenants’ rights but—for a
much smaller proportion of students—landlords’
rights. However, if we had the resources, we could
do far more of that work.
John Wilson (Central Scotland) (SNP): Good
morning, gentlemen. Before I get on to my
questions, I would like to make a couple of brief
points. I am interested to see the details that Mr
Blackwood will provide on the number of
registrations that have been made, particularly in
light of Mr McLetchie’s question about the number
of landlords who have registered and, indeed, the
number of properties that are currently registered
for letting purposes.
At our meeting with Fife housing partnership,
the person from the council who was responsible
for registering private landlords said—if my
memory serves me correctly—that there could be
anything up to 9,000 private lets involving
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unregistered landlords. That is the scale of the
problem in Fife. If that is replicated in other local
authorities throughout Scotland, we could have a
massive underregistration problem. That brings us
back to Mr Middleton’s issue about the resources
not being available to carry out the monitoring if
every landlord were registered.
We have talked about the HMO issue in relation
to university towns and areas. As a member of the
Public Petitions Committee, I have seen some of
the worst aspects of private landlords on a visit to
Govanhill. There are 1,200 private lets in
Govanhill, and the standard of the accommodation
that is being let there is atrocious. Effectively, we
are dealing with slum landlords again. It would be
interesting to find out how many of those landlords
are registered and about the problems with
registration in that area.
My question is particularly for Mr Gunson,
although I hope that other witnesses will take it up.
In an earlier answer, you referred to the proposed
housing (private sector) bill—I understand that that
is its working title—which will address other
aspects of private sector housing provision in
Scotland. Is it your contention that the provisions
of that proposed bill should have been included in
the Housing (Scotland) Bill in order to
accommodate and cross over some of the issues
that we are discussing today regarding landlord
registration and HMOs? Would you have preferred
a comprehensive bill that took in housing provision
in every sector rather than one that separated or
hived off different aspects of housing provision in
Scotland?
Russell Gunson: The NUS has been grateful to
be involved in the private rented sector working
group that has been considering the proposed
private housing bill. We have found it useful to talk
through the issues that we hope will be in that bill
and some that will be dealt with following its
publication and, I hope, enactment. We would not
go so far as to say that we want to combine the
proposed bill with the Housing (Scotland) Bill or
take the private housing provisions out of the
Housing (Scotland) Bill and save them for the
proposed bill. However, there has been a great
deal of housing legislation over the past 10 or 11
years, and perhaps it would have been better to
consider some of the Housing (Scotland) Bill
provisions in the next housing bill—the proposed
private housing bill.
There are some things that we can do now. For
example, providing more access to information on
the register is sensible, and does not need to be
seen in the context of other proposals. Our priority
in the Housing (Scotland) Bill is the HMO issue
and the idea of linking that with the discretionary
power in planning. The proposed private housing
bill is all about ensuring a flourishing private rented
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sector in Scotland and a supply of good-quality
property. In our view, that issue could work against
that. There are things that we can go ahead with.
We would not go so far as to say that you should
lop out all the private rented issues and put them
into the proposed bill, but it will be necessary to
ensure that the two pieces of legislation work
together.
John Blackwood: It is, inevitably, confusing
that we could be looking at so many issues in two
different bills addressing the same sector and
landlord registration. When the Housing (Scotland)
Bill was being drafted, we did not know that a
private sector housing bill would be introduced
later this year. Therefore landlord registration and
HMO licensing came within the current bill. I do
not envy elected members their task, towards the
end of the year, of debating two bills on very
similar subjects. Nevertheless, that is what we
have and we must campaign during the passage
of each of those bills individually.
11:15
David Middleton: Sustainable Communities
(Scotland) has not been involved as a stakeholder
in discussions on the content of the private rented
sector bill. Therefore we know that it does not
reflect many of our concerns.
To comment on linkages, I would say that we
are particularly interested in the linkage with
planning, which Mr Gunson mentioned. The
current issue is that, as so many HMOs are under
the planning radar, any change that requires the
securing of planning consent before an HMO
licence is approved will miss out an enormous
number of HMOs, therefore no matter what it
does, the planning system cannot really evolve
sensitive local policies to deal with HMOs. A
change made in Parliament to, for example, the
use classes order could give local authorities the
facility to make good policies for dealing with
HMOs in their own area, but with so many HMOs
not currently in the planning system any policies
that councils attempt will not be effective.
The approach might make things worse in some
circumstances. Requiring certain kinds of HMOs to
gain planning consent as a prior condition for
registration would simply put pressure on HMOs
that are not in the planning system. That would be
bad for communities such as St Andrews, where
there has been a reduction of 2,000 people in the
permanent population in the past 10 years as
family homes have been converted to houses in
multiple occupation to accommodate increasing
numbers of university students. That is an area of
housing pressure. Social housing is now being
taken over for HMOs in areas such as St Andrews
simply because the planning system cannot take
account of the change that is taking place. There
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are concentrations of HMOs and overwhelming
changes to communities that are near universities.
One could make similar comments about
Glasgow, which is bigger but where HMOs tend to
congregate.

The Convener: That concludes this evidence
session. I thank all the witnesses for their time and
the evidence that they have provided this morning.
We will have a short pause while we set up the
next panel.

I may have extended the question a little. My
apologies for that, but I felt that it was important to
make those comments.

11:20

John Wilson: Thank you.
Bob Doris (Glasgow) (SNP): Given the time, I
will be quick and ask one specific question. I have
other questions on HMOs, but I will restrict myself
to asking them of next week’s panel.
Section 136 will give local authorities the power
to require certain individuals to give particular
information about landlords of specific properties.
That could put a duty on tenants to reveal details
of landlords, and if they fail to disclose that
information or give false information they could be
left open to a £500 fine. I see that as a significant
part of the bill. Do you have a view on that?
Russell Gunson: I will answer briefly, as I know
that we are running out of time. We were not keen
on that proposal in practice. I can see why in
principle we might want as many levers as
possible to get information about landlords, but in
practice asking tenants with short assured
tenancies, who may have only months left of
security of tenure, to give evidence against their
landlord would often be asking them to choose
between eviction and giving information to the
authorities. I can see the reason for the provision,
but I am not sure that the unintended
consequences have been fully recognised.
David Middleton: I confirm what Mr Gunson
said. Many tenants in HMOs are frightened to spill
the beans on landlords, if you like, simply because
they think that that might put their tenancy at risk.
There are many ways other than legal processes
in which landlords can make life uncomfortable for
tenants who are causing them difficulty, and there
are even fewer restrictions on illegal landlords. We
are sympathetic to tenants who find difficulties with
landlords.
I have one other comment. If we are thinking of
proof—for
prosecution
at
least—criminal
standards of proof are extremely difficult to obtain.
Civil standards would be much easier to meet and
would provide an effective basis for bringing
people to book.
John Blackwood: We do not have an issue
with the principle of section 136. I am sure that the
last thing that a local authority would want to do is
use it, but landlords and tenants have
responsibilities, and ensuring that the legislation is
enforced is uppermost in our priorities.
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Meeting suspended.
11:25
On resuming—
The Convener: We come now to our second
panel of witnesses. I welcome Deborah Lovell, a
partner at Anderson Strathern, who is representing
the Law Society of Scotland; Kennedy Foster,
policy consultant for Scotland at the Council of
Mortgage Lenders; and Katharine Sacks-Jones,
policy manager at Crisis. We have been notified of
an apology from Keith Dryburgh of Citizens Advice
Scotland, who cannot be with us this morning.
Let us move directly to questions from the
committee, if witnesses are okay with that.
Mary Mulligan: The bill deals with unauthorised
tenants who find themselves at risk of losing their
home because a mortgage has not been paid and
repossession has been sought. How big a problem
is that?
Katharine Sacks-Jones (Crisis): It is hard to
know the true extent, as the problem is largely
hidden. Throughout the United Kingdom, advice
agencies are reporting that thousands of people
are in that situation. We suspect that many more
people do not seek advice, preferring to use the
limited time that they have to find alternative
accommodation.
In England and Wales, Communities and Local
Government has estimated that about 324,000
households are considered to be unauthorised
tenancies. Those tenants would be at risk of shortnotice eviction should the landlord’s property be
repossessed. CLG’s estimate for the actual
number of repossessions was much smaller—
about 2,000 to 3,000 last year. Those figures are
all estimates.
Crisis carried out a survey among advisers in
the private rented sector at the beginning of last
year. About 60 per cent of the advisers who
responded said that they had seen people in the
circumstances that I have just described. That
included a number of advisers in Scotland—in
Inverclyde, Glasgow and Renfrewshire. We know
that the problem exists in Scotland. A much
smaller pool of Scottish advisers responded, but
about 50 per cent of them said that people in
those circumstances had approached them. Of
those, 80 per cent said that the most common
outcome for the people concerned was that they
became homeless.
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Mary Mulligan: Clearly, we do not have exact
figures, but everybody has anecdotal evidence of
the problem, and my colleague Hugh Henry has
raised it in the Parliament in relation to constituent
cases. Where it does arise, what is the best way
for us to support the tenants concerned?

Mary Mulligan: There are suggestions that two
to three months would be a reasonable period, but
Mr Foster has just said that the process for a
notice of ejection would take longer than that. I
assume that the notice of ejection has to be
served on the tenant, so they know at that stage.

Kennedy Foster (Council of Mortgage
Lenders): First, the phrase “unauthorised tenant”
is not the best use of language. The person who
does not have authority to proceed with the let is
actually the landlord.

Kennedy Foster: The repossessions group has
been reconvened to consider the issue. We had
one meeting a couple of weeks ago and the next
meeting is tomorrow. One thing on which we have
focused is the serving of the possession notice
and whether there could be improvements in that
process. I am not an expert on court procedure,
but my understanding is that, when a possession
order is served, it is served on the occupier of the
property. In England and Wales, the wording of
such notices has been changed so that they are
addressed specifically to any prospective tenant of
the property. That is to encourage people to open
the notice. As a matter of good practice, many
lenders serve the possession order through sheriff
officers and ask them to check whether there are
people in the property. The repossessions group is
considering whether it should be a requirement for
all possession orders to be served by sheriff
officers, just to check whether there is somebody
in the property who is not an owner-occupier.

If a landlord approaches a mortgage lender for
their consent, which is implied in all buy-to-let
mortgages, the lender will honour the tenancy until
it comes to an end. The only consent that most
lenders will give is to short assured tenancies.
Once possession of a property is taken, a lender
will allow the tenancy to run to the end of its
natural life. We are only discussing situations
where the landlord has breached the terms of their
mortgage, by not approaching the lender and
getting consent to the tenancy.
I hope and expect that most lenders would work
with the tenant in such a situation to achieve a
favourable outcome. However, under Scots law, if
a lender takes possession proceedings against the
borrower and the tenant remains in the property,
the lender cannot simply take possession of the
property. Under the Housing (Scotland) Act 1988,
the lender must apply for a notice of eviction. I am
told by solicitors who act in the field that, from
when the lender decides that they want an order
for possession to the time of a notice of eviction,
the court process can take between 200 and 360
days, depending on the availability of court time.
11:30
Katharine Sacks-Jones: That is absolutely true
from the lender’s point of view. I should make it
clear that I am definitely not an expert in Scottish
law on such matters, so I defer to my colleagues
on that. However, I know that tenants might not be
aware of such proceedings going on. The
proceedings can have been going on for hundreds
of days, but the first that the tenant knows about
them is right at the end of the process when they
literally have only a couple of weeks or sometimes
even less time to leave the property. That is when
the real problems arise. Even though we are
talking about a relatively small number of cases,
the impact on those individuals and their
households is significant. The experience can be
distressing and can cause financial hardship.
People need to find alternative accommodation at
very short notice, which can mean that they
become homeless. The impact on the individuals,
however few, means that we should take action.

Katharine Sacks-Jones: We certainly support
those moves. One issue at present is that tenants
do not always receive the initial notice, so any
strengthening of the notice procedure would be
welcome. As Kennedy Foster said, the procedure
has been changed in England and Wales so that
the notice is now addressed to the tenant or
occupier. The problem remains that such notices
are in essence unaddressed mail. I am sure that
members are only too aware of the huge amount
of unaddressed junk mail that comes through the
letterbox. It is therefore reasonable that people do
not always open and read all that mail.
Another issue is that some tenancies start after
the original notice has been served, so the tenant
does not receive the initial notice of the
possession hearing. Particularly given the length
of time that those hearings take, it is not unusual
for a landlord to put a tenant into the property after
proceedings have started to try to get a bit more
income. Of course, the tenant is completely
unaware that those proceedings are under way.
There is no mechanism to let them know about the
proceedings until right at the end.
Mary Mulligan: That is helpful in clearing up the
current situation and the changes that could be
made. It would be useful to approach the Scottish
Government
about
feedback
from
the
repossessions group so that we can use that
information when we consider what to include in
the bill.
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Kennedy Foster: We envisage that the
repossessions group will produce its report in
advance of the completion of the bill, as we did
with the Home Owner and Debtor Protection
(Scotland) Bill.
David McLetchie: As Mr Foster is a member of
the repossessions group, I want to ask him about
it and the proposals that it is considering. I am
sure that you will recall from our evidence
sessions and report on the Home Owner and
Debtor Protection (Scotland) Bill that severe
criticisms were made in the committee and the
Parliament of the adequacy of the consultation on
a number of its measures, the extent to which
stakeholders had or had not been involved, and
the extent to which they agreed or did not agree
with specific proposals. Do you have any
confidence that what will emerge from this
discussion on a particular aspect of the Housing
(Scotland) Bill will be any more surely and soundly
grounded than what we had to deal with in
considering the previous bill?
Kennedy Foster: I think that the repossessions
group met between February and the end of May
last year. It is fair to say that, in the final meeting,
we started to consider the position of tenants in
the situation that we are discussing, but we did not
have adequate time to deal with the matter. I left
the last meeting of the group thinking that further
meetings would be convened to consider the
position of tenants, but for whatever reason, that
did not happen.
There was a consultation at the beginning of
November, to which we responded. I do not think
that only we were unhappy about the proposals in
the consultation. We recommended that an expert
group be put together again to consider the
position, and I am delighted that the Scottish
Government has reconvened the repossessions
group to consider the topic thoroughly. I hope that
all parties will support the proposals that will be
made. However, it is early days, obviously. We
have had only one meeting; another is scheduled
for tomorrow and another is scheduled for May.
David McLetchie: So a group is considering a
particular issue following a consultation paper that
outlined a number of options. I think that there
were three options.
Kennedy Foster: That is right.
David McLetchie: If I understand the bill
correctly, we are being asked to give ministers the
power to introduce a set of regulations—by
statutory instrument, I presume—to implement any
proposals that you may come up with. Is that
right?
Kennedy Foster: My understanding is that the
Scottish Government will lodge amendments to
the bill at stage 2.
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David McLetchie: Our briefing says:
“the Bill would give Ministers the power to make
provisions they consider appropriate to protect or help
unauthorised tenants”.

Is that correct? That suggests to me that we are
being asked to give general authorisation to a
power to make instruments to implement changes
in the rules that your group may recommend. Is
that not correct?
The Convener: As things stand, no amendment
has been lodged, although there may be an
expectation that amendments will be lodged.
David McLetchie: I am trying to establish
whether it is a fact that the repossessions group
has as yet agreed on no concrete proposals to
deal with the issue that we are discussing.
Kennedy
Foster:
The
reconvened
repossessions group has had only one meeting,
which was two weeks ago. It will have a further
meeting tomorrow. There are no concrete
proposals as we speak.
David McLetchie: So there are no concrete
proposals, and it is not necessarily to be assumed
that there will be concrete proposals. If the matter
is being reviewed, I presume that it is competent
for and open to the repossessions group to say
that it thinks that the existing law is satisfactory
and that changes are not needed. Is that correct?
Surely that is a possibility.
Kennedy Foster: I would not deny that it is.
However, the repossessions group could, as it did
when it met last year, come up with not only
legislative proposals, but practical proposals to be
implemented.
David McLetchie: Indeed—a code of practice
might be put in place, or the practice of sending a
sheriff officer to serve a repossession notice might
be required, as you suggested. I am trying to get
at the point that, instead of this committee or
another parliamentary committee examining and
asking about a set of specific and detailed
provisions in primary legislation, I understand that
we are being asked to approve an order-making
power for ministers to produce in a statutory
instrument a set of proposals that might or might
not emerge as the result of consultation and
deliberations in your repossessions group. Is that
correct?
Kennedy Foster: That is not my understanding.
I understood that stage 2 amendments to the bill
would be lodged with any proposals from the
repossessions group, so I have learned something
that I did not know.
David McLetchie: We will verify the intention
with ministers. The briefing that has been given to
committee members suggests that the bill
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provides an order-making power and that detailed
provisions would be in secondary rather than
primary legislation. Perhaps we will get to the
bottom of that with the Scottish Government in due
course.
Do you prefer one of the options in the
consultation paper? Does the law, as opposed to
practice, need to change?
Kennedy Foster: We need to look more widely
than simply at the law. The problem is created by
the fact that the landlord has not obtained the
lender’s consent. Surely that is the first thing that
should be tackled. In fairness, the Scottish
Government has done quite a lot of work over the
years in the private rented sector on the landlord
registration scheme and accreditation schemes.
Work needs to be done on the front end.
The situation does not need major change but, if
it were to be changed, a lender would look for
certainty. The best option for certainty is probably
the second option that was outlined in the
consultation paper, which involved two months’
delay.
David McLetchie: Do Ms Sacks-Jones and her
organisation have a view on which of the options
that the consultation paper outlined is to be
preferred, if any?
Katharine Sacks-Jones: From our point of
view, which is the tenant’s point of view, option 3
offered tenants the most protection, because it
would mean that the tenancy was binding on the
lender. However, I understand that that is quite a
burden for a lender who has not consented to the
tenancy to bear.
Option 2 had advantages, but it did not allow
flexibility in the time that was granted and it did not
give tenants the right to seek recall, so they could
not come forward later in the proceedings. That
relates to the problem that I mentioned of tenants
being unaware of the initial proceedings.
We preferred option 1, which struck a fair
balance between the burden that is placed on the
lender and the tenant’s rights. Tenants would have
the right to be heard at the repossession hearing
and the right after that to seek a recall notice. The
court would have discretion to take into account
the tenant’s situation—for example, whether they
had children, a disability or another vulnerability—
and to give a length of notice that would fit the
tenant’s circumstances. Option 1 was our favoured
option.
David McLetchie: A tenant can be given a
meaningful right to be heard at a repossession
hearing only if they know of the hearing. Is not the
problem that tenants receive all this mail and do
not know what is going on?
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Katharine Sacks-Jones: That point is valid.
Such a right would need to be accompanied by
strengthening the notice to tenants. However, the
position would be slightly mitigated by giving
tenants the right to seek a recall notice so that, if
they became aware of proceedings later—for
example, when the lender sought to enforce
possession—they would still be able to request a
notice period.
11:45
David McLetchie: You are basically saying
that, in all good faith, a lender can have taken
action, gone through the appropriate processes,
served the appropriate notices, gone before a
judge, been granted a repossession order and so
on; yet, on the day that they seek to take physical
possession of the property—perhaps with a view
to instructing an estate agent or somebody to go
in, measure up, sell it and get on with liquidating
the security—if there is somebody in that property,
we have to say, “Hang on. Stop. We’re all going
back to the start again.” The matter can then go
back to court and more time will elapse.
Katharine Sacks-Jones: There are two points
to make on that. First, that would happen only in
circumstances in which the tenant was not aware
of the proceedings earlier. What tenants want
most is certainty—they want to know when they
will have to move out and to be given the time to
find new accommodation. In our experience, that
is what tenants want. They would not seek to
prolong the proceedings in any way. Secondly, the
amount of time that we are talking about is not
huge in the context of the whole proceedings. We
envisage that sheriffs would grant only a couple of
months’ notice to give the tenants the opportunity
to find somewhere else to live. We do not
envisage the process taking a lot of extra time at
the end. Also, that option would need to be
accompanied by enhancement of the notice. It is
in everyone’s interests for the tenant to be aware
of the proceedings earlier, for the lender to be
aware that the tenant is there and for the tenant to
come forward at that stage and request a notice
period.
David McLetchie: I do not quite follow the
difference between option 1 and option 2. If option
1 is to allow a court to grant a delay of the
repossession for a period, but that period has
ended and somebody has physically gone to the
property with a repossession notice and seen that
there is somebody in the property at that point,
would it not be reasonable to take option 2, as Mr
Foster suggests? Option 1 can be followed only if
people know that proceedings are going on.
Katharine Sacks-Jones: As I understand it—I
might have to defer to my legal colleagues—under
option 2, the tenant would have the opportunity to
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come forward only at the repossession hearing. A
lot of tenants are not aware of that. After that,
there would not be an opportunity for them to
come forward. If they missed the initial
repossession hearing for the reasons that I
outlined, they would not have the opportunity to
come forward. Also, there would be no flexibility in
the amount of time that the sheriff would be able to
grant them as notice. Option 1 would offer
flexibility in the length of the notice period and
would also offer the tenant the right to seek a
recall notice, which they could do much later in the
proceedings if they were unaware of the initial
possession proceedings.
David McLetchie: Mr Foster, do you want to
comment on that?
Kennedy Foster: The situation that you
describe is exactly the situation that lenders often
face at the moment. At the very last minute, when
they go round to repossess a property, despite the
fact that sheriff officers have visited the property,
they find somebody in the property. In that
situation, if the person declines to move out
voluntarily, the lender has to go back to the court
and seek a notice of eviction under the 1988 act.
Something else that must be borne in mind is
that, under the Conveyancing and Feudal Reform
(Scotland) Act 1970, a lender has a duty, in taking
possession, to put the property on the market and
to obtain the best possible price for it. We have a
similar duty regarding mortgage regulation. The
lender’s contractual duty is obviously to the
borrower, and the longer that it takes to put the
property on the market for sale, the more we could
be regarded as being in breach of our duty
towards the borrower, particularly in a market in
which house prices are falling. In our response to
the Scottish Government, we highlighted the fact
that it must take into account the legal position in
which lenders find themselves in such
circumstances. A balance needs to be struck.
David McLetchie: Surely you could not be in
breach of a contractual duty if there was a
statutory prohibition on taking a particular course
of action. A later statutory requirement must surely
override the contractual arrangement, must it not?
Kennedy Foster: That would need to be
considered.
David McLetchie: So, in other words, the
earlier provision in the 1970 act would have to be
amended and qualified by reference to any
legislation that might be proposed now. Is that
what you are saying?
Kennedy Foster: Yes.
Bob Doris: Given the exchange between Mr
Foster and Mr McLetchie, it might be helpful to
point out that the briefing paper that the Scottish
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Parliament information centre has prepared for us
states:
“The policy memorandum (paragraph 236) explains that
more detailed proposals on protecting tenants affected by
repossession action against their landlord may come
forward at stage 2, by amendment, if required.”

I think that that is similar to what Mr Foster said,
but Mr McLetchie has a point about whether those
measures would be included in the bill or whether
the provisions would be made by statutory
instrument and whether they would be a statutory
obligation or a protocol. I agree with Mr McLetchie
that we need to tease that out, because it seems
clear that such amendments may be made at
stage 2.
I hear that we need certainty in the process not
only for vulnerable tenants but for lenders and
borrowers. I assume that that is why Mr Foster is
attracted by option 2. If you had had your
repossession, were going for eviction but chapped
the door and found a tenant whom you did not
expect to be there, when would the clock start
counting under that option? Would it start from the
day that you chapped the door and engaged with
that so-called unauthorised tenant irrespective of
when the case presented at court? Should a twomonth delay be a statutory obligation in every
case in which someone who seeks to repossess
finds a tenant of whom they were unaware?
Should the clock start counting at that point and
would 60 days be a reasonable minimum time for
that tenant to find alternative accommodation? Is
that the balance that you are striking? I am trying
to flesh out what option 2 means.
Kennedy Foster: I think that that is right. It
would be from the time that the lender discovered
that there was a tenant in the property.
Bob Doris: So if it was seven days or 10 days
before any legal steps were to take place, day 1
would be the day on which there was a chap at the
door and someone said, “You’re evicted. Ah—I
didn’t know you were there.” When would the
clock start counting?
Kennedy Foster: We have to consider the
matter in the round. South of the border, the
tenant has been given the right to appear at a
repossession hearing at the outset. I understand
that, if the tenant does not appear at that hearing,
they have a right to come forward again at some
later stage and the 60 days runs from then.
However, if the tenant was represented at the
original hearing, the two-month period would run
from that day.
Do you agree with that, Katharine? I think that
that is the English legislation.
Katharine Sacks-Jones: Yes, that is the case.
It is from when the tenant makes a representation
to the court.

3013

14 APRIL 2010

Bob Doris: How would the three of you feel
about that delay being a statutory requirement in
Scotland? Ms Sacks-Jones is looking for flexibility,
so I guess that she would seek a two-month
minimum
with
flexibility
for
exceptional
circumstances. Would you like two months to be a
statutory minimum?
Katharine Sacks-Jones: I think that the reason
that it is two months in England and Wales is that
tenancy law is quite different there and tenancies
are a lot less secure. That is the reason why we
argue for a longer period in Scotland, because
tenancies often have a longer notice period.
However, we would like the tenant to be given a
statutory minimum two-month notice period at the
very least. It is important that that period be from
when the court grants it, because, until the court
grants it, the tenant cannot be sure that they will
get those two months. Tenants would welcome
having surety that they know the date by which
they would have to move out and that there was a
reasonable lead-up time to enable them to find
alternative accommodation. We would, of course,
like there to be extra flexibility, particularly for
tenants who might be vulnerable, have a disability
or have a young family, who might need longer to
move.
Kennedy Foster: Lenders would favour
certainty. One condition that has been included
down south in the Mortgage Repossessions
(Protection of Tenants etc) Act 2010 is that, during
the two-month period, the tenant should pay the
rental payment to the lender and, by accepting
that rental payment, the lender does not in effect
become the landlord.
The Convener: Does that act include any other
provisions on which the witnesses wish to
comment? Are there any measures in it that would
improve the situation in Scotland, provided that
they took account of the particular situation in
Scotland? Will the introduction of that legislation in
Westminster aid the discussions in the
repossessions group?
Kennedy Foster: At our meeting tomorrow, I
think that the repossessions group will look at the
English act. However, it must be borne in mind
that the circumstances south of the border were
completely different. I understand that the English
act came out of a case involving Horsham
Properties Group Ltd. In England, under the Law
of Property Act 1925, the lender can appoint a
receiver of rents, who in effect receives the rental
payment and pays it on to the lender. We do not
have such a concept in Scots law. I understand
that the Horsham Properties Group case involved
a buy-to-let mortgage for which the possession
order was granted almost instantaneously, so the
tenants were required to leave the property almost
immediately. Under Scots law, tenants have the
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protection that they can be evicted only through a
notice of eviction.
Katharine Sacks-Jones: My understanding of
the Horsham Properties Group case is slightly
different. I understand that the issue was about
cases in which the borrower hands the key back
directly to the lender without going through any
court proceedings, which has an impact on the
tenants even if the tenancy was authorised.
The 2010 act was introduced because, about a
year and a half ago, advice agencies started to
see a real increase in the number of people
presenting in that kind of situation. Literally at the
very last minute, people found bailiffs turning up at
the door. In some cases, people came home to
find that the locks had been changed. People were
being given very short notice to leave their
property. Along with several other advice
agencies, Crisis raised the issue with the
Government, which had focused mainly on home
owners in its repossessions work. We made the
case that tenants are also victims in the recession,
so we should not ignore the rights of tenants and
focus purely on home owners. The Westminster
Government acknowledged the problem, so it
ensured that the act was developed in consultation
with the CML in England, with specific mortgage
lenders, with advice agencies and with lawyers.
It is felt that the act provides the fairest possible
compromise in recognising the rights of the tenant,
who is the most vulnerable person in the situation,
without being unduly burdensome on the lender.
The act tries to maximise the opportunities of
ensuring that the tenant is aware of the
proceedings and provides for some changes in
practice, such as measures to strengthen the
notice that is sent out to the property. The idea is
that the tenant should have an initial opportunity to
come forward. However, as we know that tenants
are not always aware of the notice—for the
reasons that I mentioned, such as that they did not
receive the notice or their tenancy was started
after the notice was served—there needs to be a
further opportunity for tenants to come forward so
that they are not faced with losing their home with
very little notice. We feel that the act strikes the
right balance. The CML in England had a couple
of reservations about the wording, but it was quite
happy to support the broad principles of the act.
The Convener: Broadly speaking, are there
provisions in that legislation that could be used to
enhance tenants’ rights in Scotland, or are the
provisions not applicable to the Scottish legal
system, as Kennedy Foster suggested?
Katharine Sacks-Jones: Again I profess that I
am not an expert on Scots law, but I am struck by
the current lack of clarity, not only for the tenant
but for the lender, and by the lack of surety around
the point in the proceedings at which the tenant
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might need to leave their home. The introduction
of new legislation would provide that extra
security, which would be an advantage for the
lender as well as the tenant.
12:00
The Convener: It is win-win, Mr Foster—do you
agree with that position?
Kennedy Foster: We must bear in mind that
Scots law is completely different from English law
in this field. There is considerable protection for
tenants under Scots law at present: a lender
cannot take possession without having served a
notice of eviction under the 1988 act. We must
consider the issue in the round with regard to
issues such as the notices that are served and
how they are served.
I am not certain that that requires new
legislation; I would like to see how we work
through the issue in the repossessions group.
The Convener: There is some agreement. Ms
Lovell, do you have any views on the matter? We
always, when we examine such issues, consider
whether England and Wales are catching up with
the situation in Scotland, or whether—in this
case—we will fall behind as a result of the bill.
Can you give us some clarity?
Deborah Lovell (Law Society of Scotland):
The Law Society of Scotland fully represents all its
members. I had a chat with Katharine SacksJones before the meeting, and my understanding
of the law is that there are protections for tenants
and procedures that have to be followed.
There seems to be a practical difficulty, from the
perspective of the lender and the tenant, in
identifying an unauthorised tenant. Because of the
way in which actions for possession currently run,
it could be argued that unauthorised tenants have
slightly more protection because the sheriff has
discretionary grounds on whether or not to end the
tenancy.
There must be a balance. The relationship
between the lender and the borrower is completely
separate from the relationship between the
landlord and the tenant. I am not convinced that
we need further layers of legislation if something
can be agreed in practical terms. It seems to be
more of a practical issue with regard to how
people are identified and how and at what point
they have an opportunity to make their views
known.
We would welcome certainty, if that is possible,
for all our members, but we have to balance all the
views, including those of borrowers who enter into
agreements with lenders. We need to consider
how imposing more on lenders will affect their
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relationships with borrowers. That is quite a small
issue; it has not been brought to my attention at
our conveyancing committee in relation to
unauthorised tenants. Perhaps a balance can be
achieved through the repossessions group, which
can consider the implementation of practical
changes through some sort of code of practice
rather than through legislation.
John Wilson: Good afternoon. It is clear that
we need to get our heads round the issue of
unauthorised tenancies. For clarification, has the
Mortgage Repossessions (Protection of Tenants
etc) Bill been approved by the Westminster
Parliament?
Kennedy Foster: Yes, it has.
Katharine Sacks-Jones: It received royal
assent last week. The bill had cross-party support;
there was really no opposition to it in Parliament.
John Wilson: That is fine—I wanted
clarification, because our information papers refer
to that piece of legislation as a bill.
The issue of unauthorised tenancies seems to
arise mainly when someone borrows money from
a lender to purchase a property and decides to
rent it out without advising the lender. I want to
clarify the difference between those people and
others who borrow money to become a landlord
and make the lender aware of that.
Kennedy Foster: In our view, the situation
arises mainly in the case of owner-occupier
mortgages where, somewhere down the road, the
owner-occupier decides to let the property. With a
buy-to-let mortgage—where somebody is buying
the property with a view to letting it—there is
normally an implied consent by the lender. In our
view, the issue is restricted in the main to owneroccupier mortgages.
John Wilson: I have to ask the question that we
asked previously. We do not have broken-down
figures for the number of repossessions that take
place in Scotland. You said earlier that you felt
that the number of unauthorised tenancies that are
affected by the repossession of properties from
borrowers who had let their property was very
small. Can you quantify those in relation to the
total number of repossessions that take place in
Scotland annually?
Kennedy Foster: I cannot quantify them. The
only evidence base that I have is from solicitors
who act in this field for lenders, who tell me that
they do not come across a great number of cases
in which there is a tenant in the property when
they take possession.
John Wilson: Are tenants who find themselves
in an unauthorised tenancy through no fault of
their own aware of their rights? Where the lender
seeks repossession of the property, who makes
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the unauthorised tenants aware of their right to
appear in court, present evidence and defend their
position? Who advises tenants in such situations?
We discussed earlier the issue of who gets notified
about the lender’s action to repossess the
property. In many cases, the unauthorised tenant
would be the last person to become aware of the
repossession action and the last person to be able
to defend themselves against it. Do the witnesses
have any comments on that?
Katharine Sacks-Jones: I think that that is
certainly the case. There is confusion about what
rights, if any, the tenant has and the tenant is
certainly the last person to be made aware of
whether they can make representations. I do not
know whether there is any best practice among
lenders about notifying tenants of their rights.
Kennedy Foster: My understanding is that if
the tenant is prepared to co-operate, most lenders
will work with them to try to resolve the situation.
John Wilson: In your experience, how would
the situation be resolved?
Kennedy Foster: It would be resolved in much
the same way as a situation where a borrower
faced possession: we would suggest that they
take advice from one of the advice agencies. The
lender cannot advise somebody in that situation.
You have to remember that the lender is the
innocent party in such situations. The person who
has failed to comply with their obligation is the
landlord.
Deborah Lovell: I think that the issue is that
once the tenant is aware of the position that they
are in, there are avenues for them to get advice. It
is set out quite clearly in the legislation what steps
would have to be taken to remove the tenant. The
issue is how and at what point the tenant is made
aware of their position and whether that can be
done through improved notices. After the tenant is
made aware of their position, there is quite a clear
process for them—they can approach the citizens
advice bureau or someone else to get advice.
John Wilson: Mr Foster mentioned the 1970
act, under which there is an onus on the lender to
get the best return from a property where a
borrower fails to meet their mortgage payments, in
order to protect the borrower. Is there not a conflict
between the lender’s obligation to make the best
return on the property, however it decides to
dispose of it, and what we are trying to achieve by
way of the bill in terms of protecting unauthorised
tenants in particular as well as authorised tenants?
Kennedy Foster: My point in raising the matter
is that there is a balancing act. Obviously, where a
mortgage is in arrears, interest continues to
accumulate. On an average mortgage of roughly
£110,000 and an average interest rate of about
3.5 per cent, interest will accrue at just over £300
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a month. In many such situations, there is no
guarantee that the rental payment goes to the
lender.
John Wilson: Could you clarify that?
Kennedy Foster: The person could still be in
the property and yet the mortgage is not being
paid. I do not know where the rental payment is
going.
John Wilson: If the person who borrowed the
money to purchase the property can no longer
repay the mortgage and the lender takes action to
repossess, it could be argued that it is in the
lender’s best interest to engage with the tenant to
recover the rental income as a contribution
towards the outstanding debt. It is not the tenant
but the borrower who has accrued the debt. If the
person is renting the property—authorised or
unauthorised—I assume that the lender is
receiving what, in business terms, would be called
a rental income that has the potential to cover the
mortgage payment, or a slightly higher amount.
Kennedy Foster: My understanding is that,
under the existing law, if a lender starts to receive
rental payment direct from a tenant, the lender
would, in effect, become the landlord. In the new
act south of the border, one provision is that rent is
paid direct to the lender during the first two-month
period without the lender becoming a landlord.
John Wilson: I will throw open to the panel this
question about the protection of unauthorised and
other tenants in this situation. I understand Mr
Foster’s point that lenders would not want to see
themselves as landlords, but surely there is an
obligation or onus on some of those lenders. You
indicated that it is not up to the lender to ensure
that the borrower is using the property on which
the money has been lent. That is a matter for the
individual and the lender has no control over
whether the borrower rents out the property in an
unauthorised tenancy or over how the borrower
uses the money. You said that the lender may be
a victim in these circumstances. How can that be
the case if a lender can recover at least some of
the arrears from a tenant who pays rent on a
monthly basis by whatever means? Surely the
lender continues to get an income on the property.
In certain circumstances, the lender may have to
become the landlord. If, as we heard, a lender
collects rental income for up to or over 300 days,
they are, in effect, acting as a landlord.
Kennedy Foster: They are not doing that at the
moment.
Deborah Lovell: There is a difficulty here
because we are talking about unauthorised
tenancies. It is one thing where the lender and the
borrower have agreed to everything and have
understood the situation—certainly, in commercial
transactions, there might be rental assignations
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and so on. However, when the borrower is in
breach of a clear obligation in their contract with
the lender, there are other laws, such as the
common law of landlord and tenant, that impose
obligations and duties on the lender if they step
into the landlord’s shoes. The difficulty is that the
consequences down the line affect borrowing for
everyone if the lender is asked to adopt all those
additional duties and obligations through a
debtor’s breach of a clear obligation.
12:15
Katharine Sacks-Jones: It should be noted,
though, that we are talking about a relatively small
number of cases; we are all agreed that the
number is not huge, so it would not have a large
impact on borrowing for everyone. The monetary
impact on lenders is quite small, whereas the
impact on tenants of the disruption and distress
caused to them, and the monetary losses that they
suffer, is far more significant.
Deborah Lovell: Tenants have protection under
the existing law.
Katharine Sacks-Jones: I am not 100 per cent
clear on whether, under the existing law, tenants
have an opportunity to come forward and make
representations at the initial possession hearing
for a notice period. If that opportunity does exist in
law, given that tenants are often not aware of
those initial possession proceedings—indeed, the
tenancy might have started after the possession
proceedings—we need to look at how we can
ensure that the first time the tenant knows that
something is amiss is not right at the end of the
proceedings when they are on the verge of being
evicted. We need to see what we can do at that
end of the process to support the tenant and to
ensure that they have a notice period and are not
left facing homelessness.
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Foster referred. It said that the lender could collect
the rent but would not assume the duties of a
landlord or create a tenancy. Lenders were
concerned about that, so it was written into the
legislation and they were given that assurance.
Kennedy Foster: As I understand the English
legislation, the tenant has to pay the rental
payment direct to the lender during a two-month
period.
Bob Doris: Is that without any additional
obligations on the lender?
Kennedy Foster: Absolutely.
Bob Doris: So it can be done.
The Convener: How could that be achieved in
guidelines without being challenged legally?
Kennedy Foster: It is in statute south of the
border.
The Convener: Yes, but if we want to create
the flexibility that we have spoken about here
outwith legislation, how could guidelines provide
similar flexibility for unauthorised tenants that
would give comfort to the lenders that they would
not be challenged subsequently? We do not have
the act here. The implication is that, under the
proposed guidelines, a tenant would be taken on
for two months but, when the lender comes to
evict them, the tenant could challenge the lender
technically as if they were a landlord.
Katharine Sacks-Jones: It seems to me that it
would be in everyone’s best interests if such
provisions were in statute rather than in guidelines
because that would provide absolute clarity and
would not be open to any challenges.
Kennedy Foster: I cannot see how guidelines
could overrule legislation.

Bob Doris: My understanding is that, at that
point, the lender would have to get a notice of
eviction under the 1988 act. That needs to be
formalised at stage 2 of the bill. John Wilson
talked about the lender not wanting to act as
landlord because of all the additional obligations
and bureaucracy involved. There are two lawyers
here, so perhaps they could tell us whether it
would be possible to use the bill as a vehicle for
giving special dispensation to lenders in such
circumstances for a finite period of time. I know
that there are dangers in that, but could there be a
transitional arrangement of three or four months
during which the lender could collect the rent
directly?

Deborah Lovell: I know that Katharine SacksJones is concerned that, at the point at which
action is brought against the debtor, the lender is
entitled to take action to recover the property, and
they can do that only by raising an action for
possession against the tenant. That action for
possession will take as long as the court action
takes. If I am right, her concern is that the tenant
may have an action served on him and not realise
until an order is granted. At that point, the action is
against the tenant—they are entitled to go to court.
There are discretionary grounds in the 1988 act.
The sheriff does not have to grant an order for
possession, so surely the key is getting that action
for possession served on the tenant, and not
necessarily even a two-month notice period or
anything else. The key is surely to ensure that the
unauthorised tenant is aware that an action for
possession is being raised against them.

Katharine Sacks-Jones: That was exactly what
happened in England under the act to which Mr

Katharine Sacks-Jones: I do not see how you
could ever make that the case, given that a lot of

The Convener: Bob Doris, you have a brief
point to make on this issue before we move on.
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tenancies will start after that initial possession
hearing takes place. Even if we strengthened the
notice, and did everything possible to try to
increase the likelihood that the tenant is aware—
Deborah Lovell: Even if it does, there has to be
an action for possession against the tenant no
matter who that tenant is. We are talking about
two separate actions. There is an action against
the debtor by the lender, and there is an action
against the tenant, whoever that tenant is. The key
is ensuring that the tenant is aware that an action
is being raised against them because that gives
the tenant an opportunity to make representations
and a period before they have to remove, even if
an order is granted against them.
The Convener: We are coming to the end of
the meeting. Although we will receive the
conclusions of the repossessions group, I am sure
that many interesting discussions will take place
before those conclusions are provided to us. I
thank you for your time and for the evidence that
you have provided.
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SUPPLEMENTARY SUBMISSION FROM SCOTTISH GOVERNMENT

Response to request for further information on Private Sector Aspects of the
Housing (Scotland) Bill
Below is the additional information requested following the evidence-taking
session on 14 April 2010.
1. Data on the registration of private landlords
1.1 The two attached tables provide data on registrations to 31 March 2010
and enforcement activity to 30 November 2009.
2. Information on the local authority working group on landlord registration
2.1 The Landlord Registration Network consists of officials from all 32 local
authorities and meets periodically. The eight local authorities involved in the
network’s Enforcement Sub-Group are Borders, Dundee, East
Dunbartonshire, East Lothian, Edinburgh, Fife, Glasgow and Inverclyde. In
order to establish common good practice, this sub-group has drafted
enforcement guidance principles to be shared nationally.
3. Information on party flats
3.1 One of the main sources of anxiety amongst those affected by short-term
holiday and party flats is antisocial behaviour. The Scottish Government fully
understands the impact that antisocial behaviour associated with party flats
can have on people. There are in addition a wide range of other issues that
cause concern, including the capacity of the infrastructure, such as drainage
capability; safety, particularly fire safety; and overcrowding.
3.2 Any regulations to govern the number of occupants or their behaviour in
holiday lets would have to apply across the sector and would impact
significantly on a wide range of tourism accommodation businesses.
Regulation restricted to, for example, party flats would be easily evaded and
difficult to enforce because of difficulties with precise definition and clear
evidence. In particular, it would not be appropriate to apply HMO licensing to
party flats. This regime has been specifically designed to provide protection
to residents of a property who are living there, as opposed to people visiting
on holiday.
3.3 The Scottish Government is committed to supporting local agencies in
providing help and reassurance for the victims of antisocial behaviour and
ensuring that people can live their lives free from crime, disorder and danger.
On 26 August 2009, MSPs, officials from City of Edinburgh Council, officers
from Lothian and Borders Police, and Scottish Government officials met to
discuss the issue of party flats. While it is for local government to deliver the
necessary changes on the ground, the Scottish Government has committed to
help local partners to publicise what action can be taken and promote
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proactive actions by local agencies to bring affected parties into constructive
discussions towards resolution.
3.4 Feedback from the police, and local authority noise nuisance officers, is
that the number of reported complaints in relation to party flats is small. Local
agencies are therefore taking a coordinated approach of statutory action on
complaints (e.g., fixed penalties and seizure of equipment) and engaging
directly with the owners. The City of Edinburgh Council recently facilitated a
meeting between homeowners, landlords, elected members and local
agencies. This was attended by Sarah Boyack MSP and Shirley-Anne
Somerville MSP’s assistant and took place on 29 March 2010.
4. Information on civil penalties versus criminal fines
4.1 Some stakeholders have argued that, to overcome the requirement for a
high standard of evidence in court, offences relating to both HMO licensing
and landlord registration should be dealt with by civil (fixed) penalties, rather
than by criminal fines, as at the moment. Civil penalties are generally used for
high volume matters that are straightforward to demonstrate and do not have
a severe impact on those affected, such as parking offences. Any legislation
proposed would need to comply with the European Convention on Human
Rights and it is not clear that such a change would improve compliance or
facilitate local authority enforcement action.
4.2 The Private Rented Sector Strategy Group, representing leading
stakeholders in the sector, considered the idea of introducing civil rather than
criminal offences, but found a number of problems with this, including that the
landlord’s having discharged criminal liability through payment of a civil
penalty means the matter may not be considered as relevant in relation to the
fit and proper person test. In addition, civil penalties are not suitable for
dealing with serious offences which will be subject to a fine of £20,000. The
Group agreed to return to enforcement in the longer term, looking more
generally at how the criminal court procedure can be made to work more
effectively.
4.3 Local authority enforcement of HMO licensing will be considerably
enhanced by the implementation of Part 5 of the Housing (Scotland) Act 2006.
This will, for example. allow suspension of rent, without court action.
20 April 2010
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Aberdeen City
Aberdeenshire
Angus
Argyll and Bute
Clackmannanshire
Dumfries and
Galloway
Dundee City
East Ayrshire
East
Dunbartonshire
East Lothian
East Renfrewshire
Edinburgh, City of
Eilean Siar
Falkirk
Fife
Glasgow City
Highland
Inverclyde
Midlothian
Moray
North Ayrshire
North Lanarkshire
Orkney Islands
Perth and Kinross
Renfrewshire
Scottish Borders,

Local Authority

13581
8145
4824
3581
1405
6542
10547
3951
1669
3769
1522
36384
406
3698
12883
29208
7546
2291
1634
3207
3645
6483
961
8432
5374
6573

11577
5880
2837
2557
1093

3047
5639
3030

1670
3075
1484
29517
405
2967
9800
19935
5646
1442
1482
2337
2723
4178
877
4624
3668
3935

166
93
27
2428
66
108
66
256
743
98
254
39
372
21
36
154
105
221

174
135
5

450
185
77
303
92

141
131
22
3670
56
126
252
428
685
320
193
102
327
35
43
163
95
456

287
542
8

423
174
77
423
105

90.96
97.06
98.21
92.40
85.99
96.49
99.33
98.73
88.37
93.64
85.37
98.36
87.98
99.50
96.06
96.78
97.22
94.68

94.60
97.66
99.84

96.26
96.95
97.36
89.41
92.24

1836
3168
1511
31945
471
3075
9866
20191
6389
1540
1736
2376
3095
4199
913
4778
3773
4156

3221
5774
3035

12027
6065
2914
2860
1185

1810
3900
1544
40054
462
3824
13135
29636
8231
2611
1827
3309
3972
6518
1004
8595
5469
7029

6829
11089
3959

14004
8319
4901
4004
1510

Registrations Properties Registrations Properties Percent
Total
Total
approved
approved awaiting
awaiting
approved applications properties
decision
decision

Approved registrations up to 31 March 2010

LANDLORD REGISTRATION
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Scottish Government

The
Shetland Islands
South Ayrshire
South Lanarkshire
Stirling
West
Dunbartonshire
West Lothian
342
3642
10575
3957
1617
4794
213188

299
2758
8697
3043

1399
3651
155272

5
24
7231

37
187
133
171
3
17
9933

61
254
175
139
99.64
99.35
94.88

88.99
93.65
98.49
94.68
1404
3675
162503

336
2945
8830
3214
1620
4811
223121

403
3896
10750
4096
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Aberdeen City
Aberdeenshire
Angus
Argyll & Bute
Clackmannanshire
Dumfries& Galloway
East Dumbartonshire
City of Edinburgh
Dundee
East Ayrshire
East Lothian
East Renfrewshire
Eilean Siar
Falkirk
Fife
Glasgow City
Highland
Inverclyde
Midlothian

5
10
0
10
5
0
32
208
25
27
63
0
0
5
5
113
29
0
25

0
12
0
0
5
0
60
0
0
55
168
5
0
0
28
402
0
0
0

0
0
0
0
0
0
0
0
0
2
2
1
0
0
0
7
0
0
0

0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

LANDLORD REGISTRATION ENFORCEMENT ACTION BY LOCAL AUTHORITY 01/04/08 - 30/11/09
LOCAL AUTHORITY
LATE
APPLICATION RENT
REFUSALS/
REPORTS TO
FEES
PENALTY
REVOCATIONS PROCURATOR
NOTICES
FISCAL
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Scottish Government

Moray
North Ayrshire
North Lanarkshire
Orkney
Perth and Kinross
Renfrewshire
Scottish Borders
Shetland Islands
South Ayrshire
South Lanarkshire
Stirling
West Dunbartonshire
West Lothian

0
17
304
19
1
36
31
0
2
201
0
38
0
1211

0
0
0
5
3
29
13
0
0
334
0
0
0
1119

0
2
0
3
0
1
0
0
0
0
0
0
1
19

0
0
0
0
0
0
0
0
0
0
0
0
0
0

SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT
1. I sat in on the evidence session the committee was holding this morning
about protection for unauthorised tenants at risk of eviction following
repossession action against their landlord. There seemed to be a degree
of uncertainty at the start of the session, following the exchange between
Mr McLetchie and Kennedy Foster from the Council of Mortgage Lenders,
about whether the Scottish Government was or wasn’t intending to bring
forward Government amendments at Stage 2 on this aspect.
2. For the avoidance of doubt I just wanted to confirm that, as indicated in the
covering letter that accompanied introduction of the bill and in the Policy
Memorandum itself, the current provisions in the bill are essentially marker
provisions. The intention remains that amendments will be made at Stage
2 to the face of the bill, offering more specific and tighter proposals in the
light of whatever recommendations are made by the recently re-convened
Repossessions Group.
3. As Kennedy Foster indicated, this group is meeting for the second time
tomorrow, and is due to report to Ministers by the end of May. I’m sure
Ministers will wish to make the group’s report on protection for
unauthorised tenants available to the committee as soon as possible
thereafter, once they have had opportunity to consider its conclusions
themselves.
4. Very happy to discuss further by phone if that would be useful.
Stephen Sandham
Head of Homelessness, Housing Support, Advice and Standards
Scottish Government
14 April 2010
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SUBMISSION FROM CIH SCOTLAND
Housing (Scotland) Bill
1. CIH Scotland welcomes this opportunity to provide written evidence to the
Local Government and Communities Committee on the Housing
(Scotland) Bill. CIH Scotland is broadly supportive of the content of the
Housing (Scotland) Bill and its drive to improve the conditions of private
sector housing, improve the value of social housing and safeguard supply.
2. However, there are some areas that require further development and
detail in order that the impact of the Bill can be more fully assessed.
3. In providing this written evidence CIH Scotland would also draw attention
to its response to Firm Foundations 1 and subsequent responses to the
Draft Housing (Scotland) Bill 2 and Private Sector Housing Issues: Housing
Bill consultation 3 .
The Scottish Housing Regulator
4. CIH Scotland welcomes the requirement that the Scottish Housing
Regulator (SHR) will have to consult widely with the sector on how it will
use its powers. Reducing the regulatory burden in line with that
recommended in the Crerar Review 4 is accepted by CIH Scotland as a
desirable move. The creation of the SHR as an independent body with
powers to regulate social landlords as described in the Bill, models this
approach. In supporting this CIH Scotland also supports the principal that
the SHR will ensure social housing provides a value for money service that
has the interests of the consumer foremost.
5. However, protections need to be in place when moving to a less ‘hands
on’ approach to ensure that the SHR continues to drive up standards. It is
vital that there is no loss of credibility in the method and outcome of the
regulatory process. This is a particular concern for landlords, who are
required to evidence their good financial management and governance to
their lenders and who are reliant on the regulatory grading as evidence of
this.
6. This means that the SHR must be properly resourced both in terms of
personnel to enable inquiries and regulatory intervention to occur when
required and in terms of the training, support and information required for
landlords and tenants to help them adapt to the new self assessment
approach. In addition, there is a concern that the quality of the information
1

CIH Scotland. (2007) Firm Foundations. CIH Scotland Response
http://www.cih.org/scotland/policy/FirmFondations-CIHresponse.pdf
2
CIH Scotland (2009) Draft Housing (Scotland) Bill. A Consultation. CIH Scotland Response
http://www.cih.org/scotland/policy/DraftHousingBill-CIH-response-Aug09.pdf
3
Scottish Government (July 2009), Private Sector Housing Issues: Housing Bill Consultation
http://www.scotland.gov.uk/Publications/2009/07/06160610/0
4
The Scottish Government. (2007) The Crerar Review: The Report of the Independent
Review of Regulation, Audit, Inspection and Complaints Handling of Public Services in
Scotland
http://www.scotland.gov.uk/Publications/2007/09/25120506/0
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currently gathered by landlords may not be rigorous enough for self
assessment and that a review of this is required as part of the consultation
process.
7. A key part of the ‘lighter touch’ self assessment approach to regulation is
the right of tenants and other service users to raise a concern with the
SHR directly. This requires the introduction of robust safeguards and clear
‘triggers’ to alert the SHR to the need for possible intervention or further
investigation in a timely manner. CIH Scotland believes these ‘triggers’
are a vital component of the new regime.
8. The ability to raise concerns that would potentially activate further scrutiny
should be available to all stakeholders such as other RSLs and tenants,
with regular ‘spot checks’ carried out by the regulator itself. This is
particularly critical to achieving the SHR’s aim of protecting the interests of
tenants and future tenants. If the consumer is to have a genuine voice in
the process it must be accessible to all tenants, whilst providing fairness
and a proportionate response. It is important that clear guidance is given
on what issues would be of concern to the SHR, what would be the
concern of other organisations, such as the SPSO, and what actions will
occur as a consequence of highlighting difficulties. Clarity is needed on
this, as well as on the action a landlord can take to challenge a decision
made by the SHR.
9. In terms of the SHR’s power to charge RSLs a fee, CIH Scotland would
like to see this reviewed. There is no clear rationale for charging landlords
for being regulated and using this power would lead to increased costs to
the landlord, which would ultimately be met via rental increases. This
would force the consumer into paying for regulation, which is unacceptable
and not mirrored elsewhere in the regulation of services.
Scottish Social Housing Charter
10. This part of the Bill is light in substance and does not provide a clear
image of what the Scottish Social Housing Charter would look like. In
principal, CIH Scotland applauds its aims but more detailed discussion and
agreement on how the Charter will apply is required. The Charter, as a
document that will set standards against which landlords are measured,
will form the backbone of the revised regulatory regime.
As a
consequence, it needs to be clearly understood by both landlords and
consumers alike.
11. The Charter will incorporate national outcomes, determined by
Government in conjunction with landlords and other stakeholders; the
Charter will also incorporate local outcomes determined by the landlord in
conjunction with tenants, homeless people and other service users; and all
this to be signed off by the Parliament. It remains unclear how this will
operate.
12. CIH Scotland welcomes consultation and debate on the development of a
Scottish Social Housing Charter.
We look forward to shaping its
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development but would also suggest its name is changed to the Scottish
Housing Charter. This would better reflect the role of social landlords who
provide services across the whole community and not just to social rented
tenants.
Promotion of equal opportunities
13. CIH Scotland welcomes the inherent drive to promote equal opportunities
within the Bill by ensuring that both the Scottish Housing Regulator and
the Scottish Social Housing Charter have clear objectives linked to this.
CIH believes that there is an opportunity to ensure equalities outcomes are
properly measured through the proposed Charter, which it believes should
focus on outcomes that reflect tenants’ and communities’ priorities and aim
to drive up standards in this area.
Right to Buy
14. The Right to Buy (RTB) has significantly reduced the social rented housing
stock available for future generations. As such, the Bill’s aim of protecting
the current and future social rented housing by limiting the RTB provisions
is to be applauded. However, within this aim there needs to be an element
of flexibility. A blanket approach to reforming RTB should be avoided as
inflexibility can create further challenges.
15. In making reforms to RTB, it must be recognised that landlords use RTB
sales receipts to fund capital projects and that projected receipts are
factored into future budgets. The CIH Scotland report Reforming the Right
to Buy. A Capital Investment 5 demonstrates this. The receipts from RTB
are used to help meet SHQS, planned maintenance and loan repayments.
Some landlords are concerned that reduced funding via RTB receipts
could lead to a greater need for borrowing or rent increases.
16. Landlords should have the flexibility, where there is a good business case
to do so, to sell properties to sitting tenants. An example would be where
a landlord has only one rented property in an area (that may be exempt
from the RTB) and managing and maintaining that property is not costeffective. A more pragmatic solution would be to sell the property and
invest the receipt in further development, regeneration or stock
improvement. CIH Scotland is aware that existing laws allow landlords to
sell property to sitting tenants, however these are rarely. CIH argues that
limiting the RTB will mean that other legislation and associated guidance
will need to be revisited to more flexibly meet landlords needs.
17. CIH Scotland believes that, without greater flexibility, the RTB reforms will
restrict some landlords from making good business decisions. The
suggested position would be one that allows for local decision making in
line with local housing strategies that support the need for affordable
housing coupled with sustainable communities.

5

CIH Scotland. 2009. Reforming the Right to Buy in Scotland. a Capital Investment.
http://www.cih.org/scotland/policy/RTB-BriefingPaperSept09.pdf [Link no longer operates]
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18. In addition to ensuring that reforms to RTB do not have unintended
consequences for landlords, there must also be a full assessment of the
impact the changes will have on particular groups in society. For example,
some disability groups are concerned that restricting RTB to particular
house types may place them at a disadvantage.
19. It must also be acknowledged that reforms to RTB are no substitute for
investment in affordable housing. CIH Scotland along with others,
continue to call for an additional 10,000 new affordable homes a year.
Registration of private landlords
20. Landlord registration had a patchy start in Scotland and has taken a while
to be consistently administered by many local authorities. Some of the
better performing landlords commented that there were insufficient
penalties applied to the poorer performing landlords. However, more
recently there has been considerable progress in registering landlords. It
is now time for the registration process to support raising standards in the
sector, which is vital as we move towards a need for greater and more
positive engagement with the private sector, for example through the use
of the new Homeless Persons (Provision of Non-permanent
Accommodation) (Scotland) Regulations 2010.
21. CIH Scotland supports wholeheartedly the additional powers available to
local authorities in proving that a tenancy is in place and also in increasing
the level of the fine to one that should act as a greater deterrent and reflect
how seriously non-compliance is viewed. In addition, CIH Scotland
believes that the inclusion of additional useful information on the register
will support the wider role of registration; to inform tenants and increase
public awareness. This information awareness raising should be properly
resourced as this area of the Bill is enacted. There is some feeling that
landlord registration was not promoted sufficiently in the beginning which
has led to a low level of tenant awareness. This can be redressed with an
appropriately targeted information awareness raising campaign.
Amendment of Housing (Scotland) Act 2006
22. Amendments to the Housing (Scotland) Act 2006 are broadly welcomed
with some caveats. The power of local authorities to pay missing shares
from ‘unwilling’ owners and then recover the costs from them will have
resource implications for local authorities as the process of recovering
costs is in itself expensive and time consuming.
CIH Scotland
recommends that local authorities have the power to recover all
associated costs and not just those of the missing share. This would
include all reasonable associated costs such as administration, court costs
legal fees etc.
Protection of unauthorised tenants
23. CIH Scotland would like to see better protection of unauthorised tenants
where the landlord is being repossessed. Whilst it is recognised that, by
definition, these occupiers do not have a long term right to reside there
should be a more structured and managed approach to removing them.
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This would reduce the burden on temporary accommodation, prevent the
trauma of homelessness and provide them with a greater opportunity, with
the right support and information, to resolve their own circumstances.
Local connection
24. This applies to service personnel only and enables those living and
working in an area to acquire a local connection should they make an
application for assistance under the homelessness provisions. This will
have a limited impact on most local authority areas. Many service
personnel will already have a local connection by virtue of family or other
connections. Those local authority areas where the new provisions are
likely to have the greatest impact should be consulted individually to
ensure that there are adequate resources to meet any new duties that may
apply. These would primarily be those local authority areas that have a
barracks sited within them.
25. The Chartered Institute of Housing (CIH) is the professional body for
people involved in housing and communities. We are a registered charity
and not-for-profit organisation.
We have a diverse and growing
membership of over 22,000 people worldwide, with over 2,800 in Scotland.
Our members work in both the public and private sectors. We exist to
maximise the contribution that housing professionals make to the
wellbeing of communities. We also represent the interests of our
members in the development of strategic and national housing policy and
aim to be the first point of contact for anyone involved or interested in
housing.
Policy and Practice Team
CIH Scotland
4 March 2010
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SUBMISSION FROM EAST AYRSHIRE TENANTS AND RESIDENTS
FEDERATION
Introduction
1. Overall members of East Ayrshire Tenants and Residents Federation (EATRF)
welcome the content of the Bill. We will focus our response in the following
sections:
x Ending the Right to Buy on new supply housing and for new tenants
x Introduction of the Scottish Housing Regulator
x The development of the Scottish Social Housing Charter
x
Measures to improve the private rented sector and owner occupied
properties
x Other issues we feel need consideration and improvement
Right to Buy
2. We welcome the proposals to end the Right to Buy (RTB) on all new supply
housing and for new tenants. It is our view that although the RTB has benefitted
many people in our communities and across Scotland, in many areas this has
been detrimental to the social rented housing sector in terms of:
x There is a limited supply of good quality family homes for rent
x Some houses purchased through the RTB are now rented out in the private
sector and are not effectively managed or maintained, causing nuisance to
communities in terms of anti-social behaviour that is difficult to address and
problems to the tenants and wider community in terms of lack of investment
and maintenance in these properties
3. We agree that in some cases it may be beneficial to communities in terms of
protecting the numbers of rented houses, to suspend the RTB in pressured
areas or for specific house types and consider that devolving this to local
authorities should speed up the process and make local decisions relevant to
local areas. However we feel that tenants’ organisations and the potentially
affected tenants should be involved in all discussions relating to any proposals to
suspend the RTB in such cases and in the final decision.
Scottish Housing Regulator
4. We are pleased to see that the Scottish Housing Regulator will be an
independent board and will regulate both housing association and local authority
landlords.
5. We consider it is vital that there is tenant representation on the Board and that
effective and regular feedback mechanisms are put in place to ensure
communication between the Board and tenants organisations.
6. It is our view that tenants organisations and tenants should agree and be given
clear details of the service standards that landlords should be delivering on and
are regularly involved in the monitoring of all aspects of the service at a local
level – not just when the SHR is in the area carrying out an inspection.
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7. We would also like some clarification on how the SHR will be funded and how it
will be accountable to tenants and tenants organisations.
The Scottish Social Housing Charter
8. We consider that the introduction of such a Charter should only be beneficial to
tenants and landlords and should ensure that all landlords provide equally high
levels of service to their tenants and factored owners.
9. Firstly Tenant Participation should be integral to all aspects of the housing
service and should be regulated, monitored and supported by the SHR and in
particular we consider that the Charter should focus on among others:
x Allocations
x Tenancy Management
x Estate Management
x Repairs and Maintenance
x Capital Programme / Housing Investment Plans
x Progress on achieving the Scottish Housing Quality Standard
x Rent Setting / Rent Policies
x Regeneration
x Value for Money
Allocations
10. In terms of Allocations we are concerned that landlords either do not consider
the detrimental impact that housing some difficult tenants will have on
communities or continually move “bad tenants” from one house or area to
another. We are concerned that the Government’s aim to abolish homelessness
by 2012, while admirable does not take into account the negative effects that
housing some people will have on communities and other tenants / residents,
this is in particular reference to Anti-Social Behaviour and drug dealing. It is our
view that in some cases the Homeless legislation is abused by people who
“queue jump”.
11. The practice of concentrating allocations based on need does not allow for
movement within the stock and we consider it unfair that “good tenants” wishing
to move to another area or house type are often unable to move as they are
considered to be “adequately housed”.
12. We also consider that there needs to be more support available in terms of
managing tenancies of young people.
Tenancy Management
13. It is our view that landlords should have increased powers to deal with anti-social
tenants and tenants who continually breach their tenancy agreements in order
that the problems endured by many communities can be dealt with quickly and
efficiently.
14. The increased powers to deal with the private rented sector are welcomed and
also need to be enforced quickly and effectively.
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Estate Management
15. We would like to see more monitoring of estate management services and
consider that all landlords in an area should have a positive and joined up
approach to this. This should include the effective management of open spaces,
gardens, communal areas such as back courts, closes, controlled entries et al as
well as tenancies.
Repairs and Maintenance
16. More effective repairs and maintenance services are required in many areas and
we feel that tenants should be getting better value for their rent money in relation
to these services.
17. This should be evident in the work carried out the external fabric of the houses
as well as internally.
Capital Programme / Housing Investment Plans
18. The SHR needs to look at how landlord capital programmes / housing
investment programmes are being delivered to ensure tenants receive a good
service, improved amenities and value for money.
Progress on achieving the Scottish Housing Quality Standard
19. As above
Rent Setting / Rent Policies
20. The SHR needs to look at landlord rent setting profiles and structures and how
this has been in agreed with the involvement of tenants and tenants’
organisations.
Regeneration
21. Where regeneration projects are taking place in an area the SHR should be
looking at tenant participation within this, ensuring that the money made from
land sold or transferred out with the ownership or control of the landlord that the
money made from this remains with the landlord for the benefit of existing and
future tenants.
Value for Money
22. It is our view that the Housing Revenue Accounts of local authorities should be
“ring fenced” and remain within the housing account for the benefit of existing
and future tenants.
23. We also consider that local authority housing departments’ should not be unfairly
burdened in terms of the payments made to central council services such as
finance, legal et al. The SHR should therefore be ensuring that rent payers
money is only used to the “actual” services used and not to subsidise other parts
of the Council.
24. Value for Money should underpin all decisions taken in terms of service delivery
and investment programmes and the SHR needs to look at this along with tenant
representatives.
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Improving the Private Rented Sector and Owner Occupied Properties
25. We are very pleased to see the inclusion of measures to address the issues
within the private rented sector in particular. If the government is serious about
“creating sustainable mixed communities” this will only be achieved if local
authorities and other Social Landlords have increased powers to deal with poor
private landlords and problem private tenants. In many of our communities we
suffer the consequences of poorly managed / factored private properties.
26. We welcome the principal of social landlords being able to carry out work to
privately owned properties and billing owners for the costs – however owner
occupiers may need some flexibility in payment methods and access to grant
funding for more significant works.
Other issues
27. In terms of the Governments aim to safeguard social housing for future
generations it is our view that the Government needs to increase the level of
investment available to local authorities and housing associations to build new
houses for rent and significantly improve current homes, in particular to deal with
issues such as:
x Dampness
x Insulation
x External fabric of the buildings
x Controlled entry doors in flats and multis
28. Landlords and tenants organisations also need increased influence / powers and
/ or be more able and willing to deal with the effective management of
communities in terms of environmental standards, open spaces, services
delivered by other departments such as cleansing, street cleaning, roads et al.

East Ayrshire Tenants and Residents Federation
1st March 2010
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SUBMISSION FROM EAST LOTHIAN TENANTS AND RESIDENTS PANEL

Introduction
1. Members of the East Lothian Tenants and Residents Panel (ELTRP) welcome
the content of the Housing (Scotland) Bill March 2010. The ELTRP response
focuses on the following sections:

x
x
x
x
x

Introduction of the Scottish Housing Regulator
The development of the Scottish Social Housing Charter
Ending the Right to Buy on new supply housing and for new tenants
Measures to improve the private rented sector and owner occupied
properties
Other issues we feel need consideration for improvement.

The Scottish Social Housing Regulator
2. ELTRP recognise the need and importance that the Scottish Housing Regulator
(SHR) should be an independent Board that will regulate both housing
association and local authority landlords.
3. ELTRP strongly request that the SHR powers and how they will work in practice
are clearly explained /outlined.
4. ELTRP seek assurances that the SHR will be adequately resourced and funded
to promote and safeguard the rights of tenants, prospective tenants, homeless
and other service users. We would stress that resources should not be met
through tenants rents.
5. ELTRP welcome the Bill contains proposals to give social landlord tenants
direct access to the Regulator to report issues relating to poor performance.
ELTRP are also of the view that the SHR Board should be accessible and
adequately resourced to deal with the needs of all its customers (social
landlords, tenants, taxpayers and other stakeholders).
6. It is essential that a tenant / tenants are represented on the Board and that
s/he has sufficient knowledge to influence the operations of the Board. The
tenant representative on the Board in turn should receive ongoing, independent
support and advice to fulfil his her duties accordingly. We feel it is a heavy
burden on one individual to represent Scottish tenants.
7. ELTRP feel that the SHR should be provided with performance management
information from social landlords over a period of time. Clear details of service
standards that landlords should be delivering and appropriate service
monitoring information at a local level is also important.
8. It is essential that local tenants and tenants’ representatives have an
opportunity to be involved to comment on landlords’ housing services during an
inquiry.
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9. ELTRP recognise the importance of the role of tenant assessors and feel this
role should continue under the new SHR. In addition the procedure of tenant
led inspections should be rolled out through out Scotland as an example of
good tenant participation and monitoring practice. Finally, ELTRP also value
“spot inspection” as a robust process.
10. ELTRP hold mixed opinion regarding the value of self-assessment. There are
worries that there may be too many variables in landlords’ self assessment – ie
different perception of quality. Tenant representatives should therefore be
involved with their landlord in carrying out, reviewing and monitoring self –
assessment information.
11. Tenant participation is integral to all aspects of housing service delivery and as
such should be regulated and monitored by the SHR.
12. ELTRP stress that it is essential to involve tenants and tenants’ representatives
in the development and monitoring of any social landlord improvement plan.
The Scottish Social Housing Charter
13. The development of a Scottish Social Housing Charter is an opportunity for
tenants to meaningfully participate with the Scottish Government to develop
outcomes to raise housing standards and services. It is important that the
Charter looks to enhance tenant participation arrangements to build on the
legal framework for tenant participation as outlined in the 2001 Act.
14. The provision of the Scottish Social Housing Charter needs some careful
thought and planning to ensure that it benefits landlords and tenants and the
service provided and received. We are optimistic on the impact the Charter
presents to the improvement of future social housing.
15. ELTRP see effective tenant participation practice and meaningful involvement
as an integral component of the preparation and delivery of the Scottish Social
Housing Charter. We recognise it has the opportunity to influence tenant
participation at a policy, strategic and national level.
16. It is essential that the Charter focuses on housing service outcomes and
performance monitors relating to; allocations, voids management, repairs and
maintenance, achieving the Scottish Housing Quality Standard, estate
management, homelessness, rent policy, antisocial behaviour management
etc.
17. The Charter must set outcomes that are meaningful and measurable at a local
and a national level.
18. We believe that in order for the Charter to be meaningful and effective,
landlords must be held accountable for poor and below average performance. It
is essential landlords are aware of consequences if outcomes are not achieved.
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19. In the development and implementation of the Charter there is significant work
to be done to ensure that social landlord decision makers are accountable for
their action and that value for money / transparent expenditure is achieved.
Right to Buy
20. ELTRP positively welcome the proposals as outlined in the Bill to end the RTB
for new supply housing, end the RTB for new tenants entering the social rented
sector and the reform of pressured area status (PAS). We would also like to
make the following comments:
21. Tenants who purchase a property through the RTB should not be eligible to join
the housing list in the future of any social landlord, except in cases of priority
need, homelessness, disability etc.
22. ELTRP welcome the local decision making in determining pressured area
status. However we also feel that the ten-year extension to RTB is not enough
and should be extended further.
23. The range of RTB options must be clearly communicated to tenants.
24. In addition ELTRP feel that specific house types should also be included in
PAS across the authority.
25. ELTRP look forward to participating with the local authority in influencing PAS
decision- making.
The Private Rented Sector and Owner Occupied Properties
26. ELTRP are please to see the inclusion of measures to address the issues
within the private rented sector. Many communities attribute the decline of
housing conditions and situations to poor management of private landlords,
both in terms of deteriorating property and the surrounding environment and the
behaviour of tenants.
27. We feel that even although the present private landlord registration scheme
exists its main failing is the lack of enforcement it offered to ensure that
landlords provide an acceptable and value service.
28. ELTRP believe that the private landlord should be more responsible for the
tenancy as well as ensuring the property is fit for rental.
29. ELTRP have referred to previous controls on private rents and would like to see
inspection of properties followed by an appropriate rent setting.
30. Tenants of private landlords are in a vulnerable position as they are the ultimate
victim when there is repossession of the property. ELTRP hope that the SHR
will go some way to relieving this vulnerability.
31. ELTRP also acknowledge and would like to overcome situations whereby the
private landlord has instigated an illegal eviction or forced entry to the property.
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Other Issues
32. Value for money and secure investment is essential in order to safeguard the
future of Scotland’s Social Housing.
33. ELTRP would like to stress that the Housing Revenue Account of local
authorities should be ring fenced for housing service only. We are increasingly
frustrated that the income to the HRA from tenants’ rents money is often used
to fund other council services. The HRA should benefit existing and future
tenants.
34. Value for money should underpin all decisions taken in terms of service delivery
and investment programmes. The SHR should treat this as a main priority.
35. ELTRP welcome the work undertaken by social landlords to achieve the SHQS.
However we also support the need and necessity for social landlords to
increase investment in new build and the improvement of existing homes.
36. We agree service personnel should benefit from establishing a local
connection.
37. ELTRP support that local authorities have increased power to ensure owners
look after their part of a property and allow for payment recovery in respect of
all maintenance costs where homeowners are unwilling to pay their share.

Catherine McArthur
Chairperson
East Lothian Tenants and Residents Panel
4 March 2010
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SUBMISSION FROM HILLHEAD COMMUNITY COUNCIL

Tenements & flatted dwellings
Relocation of services, subdivisions, avoidance of regulation, back-packer hostels.
Impact and absence of controls.

The problem
1. Tenements (and flatted dwellings) are a vital component of Scotland’s housing
(60% in cities such as Glasgow.)
2. Problems affecting their sustainability cannot be addressed by existing means.
3. The housing bill, stage 1, is the appropriate place – and only opportunity - to
consider solutions.
4. There are 4 main issues:
A. Relocation of stacked services (kitchens, bathrooms, drainage)
B. Subdivision of main rooms to increase rental
C. Installation of extra kitchens and bathrooms to avoid HMO legislation
D. Back-packer hostels over which there are also no effective controls.
5. The impact of these unregulated developments on the other inhabitants, the
community and on the buildings and services themselves is now serious.
A. Relocation of stacked services:
6. (Tenements are designed with all water services and drainage centrally stacked to
minimise nuisance and damage and assist maintenance of pipework.)
7. We receive many complaints where these are altered.
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x

Kitchens and bathrooms are moved into cupboards or above main rooms in
order to convert the former kitchen to a bed sitting room.

x

Problems: pipe work crosses other rooms, leaks onto the flat below over
bedrooms, living rooms and prized possessions.

x

Noise is increased above and below..
o The occupant of the former kitchen suffers from noise from the
traditional kitchen above.
o Insulation is removed and rarely replaced, affecting the flat below

x

Insurers increase the premiums to the flat below and abandon their client
altogether if there are repeated incidents.
o This has serious consequences for the owner below and the building

x

Washing for several occupants is often stacked in the hallway to dry as there is
no other provision.
o This is a fire risk (obstruction of exit) and health risk (damp).

B. Subdivision of main rooms.
x Rooms may be divided into two or three to increase rental returns,
x

Space standards are poor and need to be amended, including width.

x

The original window is partitioned, with half the room given 1/3 the window.

x

Noise impact on the flat below.

x

Additional burden on inhabitants, the building and communal services.

x

Damage to interiors (never rectified even if an HMO licence is refused)

x

Discouragement of return to family use.

x

Tenants often take up residence in the hallway because the space and
facilities in such subdivided rooms are inadequate. (I have observed this in
several such flats.)
o This is a fire risk

x

The increase in numbers often means that the back court is dominated by
dustbins and recycling bins, to the disamenity of all residents.
o One landlady told me she provided three of each for her tenants in a
single flat. Imagine this multiplied several times in a tenement of 8 flats.

C. Installation of additional kitchens and bathrooms
x To avoid HMO legislation and environmental health inspection.
x

When a toilet and baby Belling are installed in each room, no regulation is
possible to ensure the safety of occupants or address the impact on the
building.

x

This is an increasing method of avoiding regulation.

x

Problems for the neighbours underneath are also compounded.

D. Backpacker hostels cannot be regulated as the premises are not the main
residence of the people using them.
x Conditions internally are not controlled:o 8 bunk beds to a room and other associated problems are common.
o Space standards are very poor: overcrowding/cramming is usual.
o Electrical safety is not regulated
o Gas safety is, in theory, regulated but Health and Safety officers are
often too busy to inspect
o Kitchen space and facilities are utterly inadequate, unlike those in Youth
Hostels.
x

The system is open to abuse.
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x

In residential areas the numbers of people using them and the conditions
mean there are also adverse impacts on the amenity of neighbours

x

These hostels need to be controlled in the interests of the welfare and health
and safety of their users, who are often young foreign nationals.

Note: Any measures taken on these hostels should not include Youth Hostel
Association properties which are well run and not overcrowded.

Appropriate subject for the Housing Bill
8. Existing legislation is designed to deal with incidents after the premises become
an HMO. Nothing is designed to control layout in the licensing or planning
legislation.
x

Planning only allows interiors of Grade A and B to be subject to planning
control

x

Building Control only looks at the safety of structures such as partitions and
not the impact of alterations. It does not consider the nature of the activity

x

The Housing Bill is taking a more holistic look at the problem of housing in
Scotland today to ensure the viability of housing. It will not be revisited for a
long time.

x

The petition PE 1261, heard on Tuesday 9th February with cross-party MSP
support, raising the general point concerning relocation of services and
subdivision, was sympathetically received and continued.

x

The specific issues of tenements and flatted dwellings need to be addressed
further.

x

We have the support of the HMO unit and environmental health officers in this.

Proposals
9. We suggest some simple changes which could be made in the Housing Act to
bring these abuses concerning private rented accommodation under control.
Guidance could be issued to Local Authorities in the interim.
Re issues A-B above :For existing HMOs:10. We suggest that it be a pre-condition of an HMO licence that unauthorised
changes to the layout of a flat should have been approved by the licensing
authority.
11. Guidance to HMO licensing authorities could address this problem by allowing
Local Authorities to:
i) outlaw subdivision if there is a potential for causing nuisance.
ii) outlaw the moving of kitchens and bathrooms similarly.
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12. If they are allowed to take into account consequences for neighbours in flatted
property they can use the above as grounds for refusing a licence.
13. Ideally there needs to be a link between planning and licensing in these matters.
Planning law also needs to prohibit kitchens and bathrooms being sited above
bedrooms and living rooms.
14. In view of the problems in introducing quickly amendments to planning law to
cover these problems arising in tenements and flatted dwellings, the above
suggestion seems to be a reasonable alternative to deal with such abuses by
HMO landlords.
15. Such a measure would rapidly halt the abuses of moving stacked services and
subdividing rooms.
Re issues C (installation of additional toilets )
16. To stop avoidance of HMO regulation, do away with ‘sharing of facilities’ from the
definition of an HMO.
x

It is sufficient to define an HMO as accommodation shared by three or more
unrelated people (or more than two families) as their main place of residence.

17. This would immediately bring these premises under regulation and halt abuse.
Re issue D (back-packer hostels)
Back-packer hostels need licensing.
18. It might be possible to have an accreditation system if there were an Association
of Back-packer Hostels.
19. Backpacker hostels may need specific mention in the housing bill in order to avoid
bringing Youth Hostel Association premises into unnecessary HMO control
Conclusion.
20. Although tenements are a proven and generally good form of urban housing, the
current situation is unsustainable.
21. Damage to property and the stress caused to both occupiers and neighbours in a
tenement or flatted dwelling have long-term consequences for housing, allied
services and communities. (We have lost buildings and increasingly are losing the
long-standing residents who look after the area.)
22. The consequences for a large part of Scotland’s housing and its citizens are
sufficiently grave to make this a matter which should be addressed.
23. Deficiencies in legislation should be remedied to enable proper, beneficial
regulation of a major form of housing; avoidance of regulation should be curtailed.
24. The Housing Bill is the appropriate place for this.
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Note
25. We would be happy to provide further evidence in support of, or clarification of,
any of the points in this submission.

Jean Charsley
Secretary, Hillhead Community Council
April 2010

3 examples.
1. Hillhead Street
An elderly couple were forced to move from the house they had occupied for 35 years
because of the destructive activities of an HMO, which opened above their flat,
despite a provision in the deeds that the flat could only be occupied by a family.
The rooms above were subdivided, increasing the “rooms” from 3 to 5.; plumbing was
installed above their sitting room and water ruined their furniture. This was so
distressing to the woman, who suffered from Altzheimer’s Disease, that her family
had to re-house her and her husband.
Although enforcement notices prohibiting the use of the flat as an HMO were issued
twice, in 2004 and 2007, an HMO licence was received. No action could be taken by
the planning department on the relocation of service of subdivision of rooms because
the interior was not subject to planning control. Enforcement notices on the HMO
have been ignored. (letters available)
2. Kersland Street
Two tenement flats had rooms subdivided, giving 1/3 of the window to half the room.
One room had remarkable plasterwork which was damaged.
On being refused planning consent for HMO use and also refused a licence, the
management company was asked by me if it would ensure that the rooms were
restored. “No: that’s business.”
Both flats now operate as HMOs, despite having been refused consent.
3. Buckingham Terrace
Student in converted kitchen complained to upstairs neighbours about the noise from
their original kitchen, saying he could neither sleep nor study. The noise was the
normal kitchen noise and not music.
We can cite many more examples to substantiate all the points we have made
on pages above.
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SUBMISSION FROM THE SCOTTISH COUNCIL FOR SINGLE HOMELESS
Introduction
1. The Scottish Council for Single Homeless (SCSH) is the national membership
body in Scotland for organisations and individuals tackling homelessness. Our
members include voluntary sector providers, housing associations, local
authorities, academics and other professionals involved in homelessness
prevention and alleviation.
2. SCSH supports many of the aims and proposals contained within the Housing
(Scotland) Bill. We believe the Bill affords social landlords the opportunity to
improve the value of social housing which will be delivered to tenants and
taxpayers, but more importantly, to safeguard the supply of social housing for
the benefit of future generations.
General Comments on Current Proposals
Right to Buy and Pressured Area Status
3. SCSH agrees with the proposals to remove the Right to Buy (RTB) for new
supply social housing and for new tenants entering the social rented sector.
Unfortunately, provisions still exist that may allow some tenants of Registered
Social Landlords (housing associations) to buy their house post 2012. We
believe this proposal is illogical given the Bill aims to safeguard good quality
social rented housing.
4. SCSH backs the Pressured Area Status (PAS) proposals that extend the
maximum designation period of it from five to ten years. We further approve of
the accompanying proposals which will allow particular housing types (as well
as areas) to be designated as pressured and for local authorities to make such
designations.
Modernised Regime of Regulation
5. The consultation paper on the Bill published in April 2009 frequently referred to
‘meeting tenants priorities’ when describing the proposed modernised regime of
regulation. SCSH welcomes changes to the Bill’s wording to incorporate
concerns raised by ourselves that the objectives of the Scottish Housing
Regulator (SHR) must meet ‘current and future tenants’ priorities. However,
SCSH does not agree with Bill proposals that replace cyclical inspections of
social landlord housing management and homelessness services with a more
formal self assessment and enquiry based approach.
Protection of Unauthorised Tenants and Strengthening of Existing Legislation
6. SCSH agrees with proposals to include a section in the Bill, which will protect
unauthorised tenants from private landlords who choose not to notify a creditor
that they are continuing to let a property despite being in default of mortgage
payment(s). We further support other proposals which strengthen existing
legislation on private landlord registration and specific measures within the
Housing (Scotland) Act 2006.Specific Comments on Current Proposals
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Specific Comments on Current Proposals
Reforming Right to Buy
7. SCSH does not agree with a current Bill provision which means that tenants
who are entitled to RTB that move to a new supply social house (where they
would not have RTB entitlements), then later move to a second older property,
would still have the RTB over the second property. This ‘entitlement’ does not
fit with the SCSH viewpoint that if the aim of the policy is to allow RTB to wither
on the vine, then once lost; it should not be reinstated. SCSH understands,
however, that exceptions to this could exist where someone was decanted or
transferred compulsorily (for example, due to demolition reasons).
8. SCSH is concerned at proposals that mean some tenants of RSLs will be able
to buy their house post 2012. We understand that RSLs are able to apply to
Ministers to extend beyond 2012 the current suspension of RTB on their
properties. While this is a useful measure to allow RSLS to potentially
safeguard their stock, an alternative, more constructive and sensible approach
would be to extend the current position indefinitely and to allow the RTB for
RSLs simply to wither on the vine. SCSH believes this approach would allow
housing associations better chances to plan strategically.
Regulation of Social Landlords
9. An independent regulator created to drive up standards across the social
rented sector, and have particular responsibilities for regulation of
homelessness services is welcomed by SCSH. Current Bill proposals would
mean replacing cyclical inspections with self-assessment and enquiry based
approaches. However, SCSH believe regulation of social landlords housing and
homelessness functions should be risk based and centred around thematic
(and cyclical) inspections.
10. We have particular concerns about the extent to which self-regulation will be
used. SCSH’s experience in other fields (for example, when analysing take-up
of the health and homelessness standards), is that the results of analysis of
self-regulation did not always accurately reflect reality. Further to this, our
understanding of previous inspection assessments has been that they have
revealed significant areas where improvement is necessary – where quite often
the housing management inspection results are far better than the results for
homelessness inspections.
11. Given the significant changes in relation to homelessness which are still
underway, and the crucial role of local authorities (and indeed RSLs) have in
delivering this key government objective, we believe that regular inspections of
homelessness services by the SHR should still happen. It would therefore
seem a little premature to abandon inspections at such an important time where
improvements in performance are also necessary.
Social Housing – An Agreed Role Set in the Scottish Social Housing Charter
12. SCSH understands from the present Bill that there was insufficient consensus
on an alternative term for ‘social housing’ for it to provide a new term. Whilst we
acknowledge this, SCSH believes that a new term for the sector should arise, in
any case, from the agreed role of ‘social housing’ developed and set by the
SHR in the Scottish Social Housing Charter.
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13. SCSH finds it slightly surprising that despite the lack of narrative within the Bill
on what the role of the sector will be (and its main purpose(s)); the Social
Housing Charter has a number of draft principles that help to define its role, and
with that, a number of draft outcomes following on from these principles.
14. Discussions at a local and central government level must consider the role of
publicly subsidised housing in addressing those in greatest housing need,
whilst considering widely believed aspirations making the notion of ‘council
housing’ a tenure of choice.
Additional Proposals for the Bill
Strengthening Protection from Evictions in the Social Rented Sector
15. Homeowners faced with repossession will be given greater protection under the
Home Owner and Debtor Protection (Scotland) Act 2010, passed in Parliament
on 11 February 2010. SCSH believes the Housing (Scotland) Bill provides an
opportunity to include similar protection for social housing tenants who are to
be evicted because of rent arrears.
16. We understand that Shelter Scotland has included this additional proposal for
consideration by the Scottish Parliament in its evidence submission. SCSH
would support Shelter’s new proposal for this inclusion, but only under the
understanding that it would only come into operation when all other reasonable
steps had already been exhausted by local authorities to avoid eviction.
17. SCSH is happy to elaborate on any of the points raised and are happy for the
contents of this response to be made publicly available.
Daniel Coote
Robert Aldridge
SCSH
4 March 2010




431

SUBMISSION FROM SHELTER
Shelter supports the aims of the Bill: to improve the value of social housing and
safeguard its supply. In this submission we have focused on how homeless
households are housed and supported to maintain tenancies. We have included a
further set of proposals which we believe strengthen the Bill. The text below is a
brief summary of our suggestions. We have more detailed policy papers which
amplify the arguments.
Summary:
x

Shelter supports the proposals to create an independent Regulator, and in
particular that homelessness services continue to be a specified part of the
Regulator’s objectives. We think that the Scottish Housing Regulator should
explain to the Committee how the new powers will be used in practice.

x

Shelter supports proposals to curtail the right to buy, but considers that the
changes proposed in the Bill could be strengthened to safeguard the remaining
rented stock. We would like to see the right to buy suspended for all new
tenants, including tenancies created through transfers and successions, and the
modernised right to buy extended to all existing tenants.

x

Shelter supports provisions to allow a private tenant to see out a tenancy where
a mortgage lender is seeking repossession from a private landlord who has not
declared they are letting the property.

Additional proposals:
x Access to support - All homeless or potentially homeless people should be
given access to housing support if this is required. We envisage local authorities
providing a) an assessment of support needs and, then, b) securing services
which meet these households’ needs based on the assessment.
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x

Homelessness referrals - Shelter believes that all statutory homeless referrals
to registered social landlords should be dealt with on the same basis using the
powers within the 2001 Act. The Housing Bill should reframe that legislation to
make the use of these powers mandatory.

x

Pre-action requirement for evictions: Social landlords should have to
demonstrate that they have complied with certain requirements before being
granted a decree for eviction of a tenant for rent arrears. This is analogous with
the protection for owners in the Home Owner and Debtor Protection (Scotland)
Bill which is awaiting Royal Assent.

x

Consolidation of the tenancy regime: After seven years of the Scottish Secure
Tenancy regime we suggest a few minor reforms which would be useful.

Regulation
1. Shelter supports the intention to create an independent housing regulator with the
responsibility for driving up standards across the social rented sector as a whole;
and that the regulator should continue to oversee local authority homelessness
services. Shelter is pleased to note that the Bill clearly identifies regulation of
homelessness services as part of the Regulator’s objectives. We also understand
the move away from cyclical inspections of services to a more risk-based
approach. However, since homelessness regulation was introduced, the majority
of council homelessness services have only been rated poor or fair by the
regulator and although we see clear evidence of a commitment to improve, we
consider that the regulator will need to continue to assess the delivery of
homelessness services thoroughly in light of the Government commitment to give
all unintentionally homeless households a right to permanent accommodation by
2012. The Bill provides a range of powers for the regulator, but in moving away
from the previous reliance on inspections, it is important to know how the new
powers will be used in practice. For example, a simple reliance on self completed
questionnaires by landlords is unlikely to reassure tenants or homeless
applicants. We recommend that effective scrutiny and examination of the Bill
would be enhanced by asking the Regulator to explain how inquiry powers
would be used. The Regulator should indicate how information provided by self
assessments is to be checked and audited and what forms of “inquiries” are
envisaged under the powers for exceptional audits (section 43) and when these
might be used. Without the reassurance of a report along these lines we think that
Parliament is being asked to support a regulatory regime, the workings of which
are unknown.
Reforming Right to Buy
2. While the right to buy has had benefits for some households, it has also been at
the same time as rising house waiting lists and huge numbers of people stuck in
temporary accommodation. Over the thirty years of right to buy the quality and
range of choice of social housing has been squeezed. Shelter believes firmly that
the priority must now be to safeguard the remaining social rented houses for
those households for whom home-ownership is either not sustainable or what
they would wish.
3. Shelter strongly supports proposals for curtailing the right to buy set out in the Bill
and we believe that these can be further strengthened. In our initial submission
we set out two ways of enhancing the Scottish Government’s proposals that
would simplify them and ensure that they have even greater impact:
x

All tenants taking on a new social housing tenancy, including new tenancies
created through transfers and succession should no longer have the right to buy.
x All remaining tenants with the right to buy should be able to exercise that right on
“modernised” terms and conditions only rather than the very generous preserved
terms and conditions. This would build on the welcome reforms introduced by the
previous Scottish Executive in 2001.
4. This would also have the beneficial effect of giving real meaning to the concept
of “pressured areas” since it would ensure that all homes in designated
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pressured areas the right to buy would be suspended for the duration of the
designation.
“Unauthorised Tenants”
5. The Scottish Government issued a consultation paper last autumn on possible
reforms to this area of law. In our response, 1 Shelter argued that if a tenant was
paying rent in good faith then he or she should not lose out as result of failures
on the part of the landlord. Section 142 of the Bill makes provision for additional
protection of tenants where their landlord is in default with mortgage payments
but has not notified the lender that they are letting out the property. Shelter
supports action in this area and we are taking part in a series of working group
meetings organised by the Scottish Government between March and May. Our
priorities remain as set out in our response to the consultation but it may be that
they will evolve through the working group process.
Additional proposals for the Bill
6. Shelter has a number of other suggestions that we consider are consistent with
the Bill’s purpose to secure the future of social housing.
Proposal 1: Access to support for homeless or potentially homeless people
7. Shelter Scotland considers that duties towards homeless people who require
support to sustain accommodation should be strengthened. This would help
prevent repeat homelessness. It would also reduce avoidable tenancy turnover
within the social rented sector, which is one factor in the poor reputation of social
housing. We have welcomed the positive discussions we have had with tenants
groups, housing professionals and senior figures in local government on this
proposal.
8. We envisage local authorities providing a) an assessment of support needs
for potentially homeless or homeless people and, then, b) securing
services which meet these households’ needs based on the assessment.
9. There is already a statutory definition of housing support services in section
90(8) of the Housing (Scotland) Act 2001. Under the 2001 Act, councils must
provide housing support to households who are given Short Scottish Secure
Tenancies. Further, the regulations – recently approved by the Committee – on
the use of the private rented sector by councils to house homeless households,
include a requirement to provide support. We would like to extend these
provisions to cover all homeless households.
10. It is already recognised good practice to assess the support needs of homeless
people, so our proposal simply gives legislative substance to prevent
homelessness and sustain tenancies so the standards set by the best local
authorities are shared by all.
11. Shelter recognises the pressure that local authority budgets are under. We
believe that this proposal is about improving the way councils work rather than
1

http://scotland.shelter.org.uk/professional_resources/policy_library/policy_library_folder/repossession

_of_residential_property_protection_of_tenants_consultation_response
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developing new programmes that demand additional budgets. This proposal
would reduce tenancy turnover and very quickly allow councils to make efficiency
savings as a result.
12. Shelter also believes that this would help to improve the quality of homelessness
services in Scotland and ensure that the Scottish Government achieves its
commitment to give all unintentionally homeless households a right to permanent
accommodation by 2012. We have prepared a briefing which makes a more
detailed case for this proposal. 2
Proposal 2: Developing homelessness referrals
13. Many RSLs already play a leading role in preventing and tackling homelessness.
Overall, Shelter believes that there is an appetite for all RSLs to do even more as
the 2012 commitment looms: in particular in ensuring greater consistency in the
way that RSLs take referrals of homeless people. Section 5 of the Housing
(Scotland Act) 2001 introduced a system of referrals of homeless households by
councils to RSLs. Seven years after the commencement of that part of the
legislation there is still mixed practice. Data from 2007-08 shows that, of
homeless referrals housed by RSLs, 75% are described as section 5 referrals
and 25% as “other homeless referrals”. “Other” referrals are generally informal
nomination arrangements. The Scottish Housing Regulator, in its thematic report
on RSLs and homelessness published last year, said:
14. “We have also identified some specific areas where current practices could be
improved, to help councils move towards the 2012 target and RSLs to make
more of a contribution. We recommend that councils should work more
effectively with RSLs to agree evidence-based targets for their contribution to
housing homeless people, and share information to maximise the availability and
suitability of lets. This may mean setting aside their current reluctance to use
section 5 powers”. 3
15. We would like to see a simple amendment to the 2001 Act to ensure that section
5 is used for all homelessness referrals. We believe that this will lead to a better
service for homeless households in the following ways:
x Households will be assured that all the various landlords in their area are
making accommodation available;
x In practice, section 5 is accompanied by better exchange of information,
especially in relation to support needs, which in turn increases the possibility
of the let being sustainable.
x Section 5 produces a more transparent process than informal nominations
and allows the Council and the household to better understand and
negotiate a referral decision.
16. In addition, the process sets out clear expectations for both the council and the
RSL and provides a framework for action for the council should some RSLs be
2

http://scotland.shelter.org.uk/professional_resources/policy_library/policy_library_folder/access_to_s

upport_to_prevent_homelessness_proposal_for_the_housing_bill
“RSLs and Homelessness”, Scottish Housing Regulator, 2009

3
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more reluctant to take responsibility than others. This is of benefit to those RSLs
who are most committed to action.
17. We also think it would be helpful to amend the 2001 Act to put certain matters
which are currently in guidance into primary legislation: namely what constitutes
“good reason” for declining a referral; and how long an RSL has to respond to a
referral.
Proposal 3: Pre-Action Requirement for Evictions
18. We propose that the Housing Bill include measures which reform the Scottish
Secure Tenancy Regime such that social landlords will have to demonstrate
compliance with specific “Pre Action Requirements” before applying to the court
for decree to evict. Our proposal, which is detailed separately in a policy paper,
would apply only to rent arrears actions and mirror as far as possible the
requirements that mortgage lenders will now be expected to adhere to in the
Home Owner and Debtor Protection (Scotland) Act 2010 4 . Shelter believes that
tenants of social landlords are no less likely to be the victims of recession than
home-owners and should receive comparable protection. The proposed Pre
Action Requirements simply give legislative life to the policy commitment to use
“eviction as a last resort” to which progressive social landlords are already
adhering.
Consolidation of the tenancy regime.
19. The Scottish Secure Tenancy was introduced in the 2001 Act. Shelter’s
casework experience since then suggests that a few minor reforms would be
useful such as payment of rent retrospectively rather than in advance and
changes to the rules over succession.

Shelter
February 2010

4

At the time of writing this is still a Bill awaiting Royal Assent. By the time of our oral evidence

session we assume that its status will have changed.
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SUBMISSION FROM THE TENANTS INFORMATION SERVICE
1. TIS is unique in that it is the only tenant controlled organisation of its kind and scale
in Scotland. As a leading agency promoting tenant participation our submission
focuses on the role of tenants and their representatives in shaping the regulation of
social landlords and development of the Scottish Social Housing Charter. TIS
carried out tenant consultation events during February 2010 and tenants’ views have
been incorporated into our response.
2. TIS supports the key policy objectives of the Bill to improve value for money that
social housing delivers for tenants and to safeguard the future supply of housing and
to improve private sector housing conditions. We have included a number of
recommendations which we consider will strengthen the Bill.
Summary:
1. TIS welcomes the provision at Section 4, which requires the Regulator to involve
tenant representatives in how it delivers its functions. TIS recommends that the
Bill goes further to include duties to involve tenants and tenants’ representatives,
including :
x Section 33 (2) that Ministers should involve tenants of social landlords and
their representatives in preparing the Charter;
x Section 52 (6) to require social landlords to involve tenants and tenants’
representatives in the development and monitoring of an improvement plan;
x Part 4 of the Bill, that the Regulator is required to involve tenants and their
representatives when an inquiry is conducted with a social landlord;
x Part 4 of the Bill, to include a requirement on social landlords to involve
tenants and tenants’ representatives in carrying out, reviewing and monitoring
self- assessment information.
2. TIS supports the proposals to create an independent Regulator. We recommend
that the Scottish Housing Regulator should explain to the Local Government and
Communities Committee how the new powers will be used in practice.
3. TIS considers the development of a Scottish Social Housing Charter as an
opportunity for tenants to participate with the Scottish Government to raise
housing standards and services. It is essential that the outcome of achieving and
reviewing effective tenant participation is a national outcome. Adequate
resources and development support requires to be in place to develop tenants’
capacity to participate at a national and local level.
4. The majority of tenants during our consultation support the reforms to Right to
Buy, but some would prefer the proposals to have gone further. There is support
for the decentralisation of decision making to local authorities to determine
pressured area status provided tenants and tenants’ representatives are involved
in the decision making process.
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5. TIS supports the proposals to strengthen local authorities' powers to ensure all
private landlords apply for registration.
Scottish Housing Regulator – Tenant Involvement
3. TIS supports the proposal to create an independent Regulator to regulate the
housing functions of both local authority and RSLs to protect and promote the
interests of tenants, prospective tenants, homeless people and other service users.
4. TIS welcomes the provision at Section 4, which requires the Regulator to involve
tenant representatives in how it delivers its functions. The Bill however, regularly
refers to tenant representatives being consulted with regards the regulatory process.
Tenants however wish to be fully involved and not just consulted on the
development and delivery of the regulatory process and the Social Housing Charter.
TIS recommends that the Bill goes further to include duties to involve tenants;
x
x

x

It is recommended that in Section 33 (2) that Ministers should involve tenants
of social landlords and their representatives in preparing the Charter;
Currently, within the Bill there is no requirement of a social landlord to involve
RTOs or tenant representatives in the process of developing and monitoring
an improvement plan. It is therefore recommended that Section 52 (6)
requires social landlords to involve tenants and tenants’ representatives in
the development and monitoring of an improvement plan.
It is essential that tenants and tenants’ representatives have an opportunity to
be involved to comment on landlords’ housing services during an inquiry. It is
therefore recommended that in Part 4 of the Bill that the Regulator is required
to involve tenants and their representatives when an inquiry is conducted with
a social landlord.

5. Tenant Assessors have a proven track record in this field and the Tenants
Regulation Advisory Group (TRAG) has also made a major contribution to
shaping regulation guidance and practice in partnership with the Regulator. TIS
would hope to see a development of this good practice continue under the new
regulatory regime. Tenants also wish tenant representation on the Regulation
Board.
6. TIS welcomes the introduction of a new provision at Section 45 requiring the
Regulator to have arrangements in place to deal with information from tenants on
“significant performance failures” by its landlord. Clarification will be required
from the Scottish Government on what is meant by “significant performance
failures” and clarification will be required on how tenants and tenants’
representatives are able to contact the Regulator.
Inquiries and Information
7. The Bill provides for a range of powers for the Regulator, with a move away from
cyclical inspections of all social landlords. During our consultation period tenant
representatives highlighted that they are unsure as to how the Regulator’s new
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powers will work in practice. TIS therefore recommends that effective scrutiny
and examination of the Bill would be enhanced if the Regulator explains to the
Local Government and Communities Committee how the new powers will be
used in practice.
8. Tenant representatives raised concerns about a regulation that is risk based,
proportionate and targeted at poorer performers, that standards may slip in other
landlord organisations. In order that the inspection regime remains robust it is
important that a modernised regime should contain safeguards that will enable
the Regulator to carry out an inspection where required and to allow for “spot
checks”.
9. Tenants have also raised concerns that there may be too many variables in
enabling landlords to carry out self assessment. While some landlords work with
tenants to review and monitor performance, this is in fact patchy across Scotland.
We would therefore recommend that within the Bill there is a requirement on
social landlords to involve tenant representatives in carrying out, reviewing and
monitoring self-assessment information.
10. While in Scotland, there are some examples of good practice, many social
landlords still require to improve their performance in relation to equalities and
tenant participation and to improve processes to monitor outcomes in relation to
these areas of work. Guidance is required in these areas.
Costs
11. Tenants continue to highlight that it wishes to have “a Regulator with teeth” and
while it supports an independent Regulator, there are concerns that a smaller
scale Regulator with a reduced budget will limit its ability to promote and
safeguard the rights of tenants, prospective tenants, homeless and other service
users. TIS would recommend that in the current climate of public expenditure
cuts the cost of regulation be met by the Scottish Government rather than
charging fees to housing organisations which are likely to be met through rental
increases.
Scottish Social Housing Charter
12. TIS considers the development of a Scottish Social Housing Charter as an
opportunity for tenants to participate with the Scottish Government to develop
outcomes to raise housing standards and services. It is important that the
Charter looks to enhance tenant participation arrangements to build on the legal
framework for tenant participation as outlined in the 2001 Act.
13. It is essential that the Charter sets outcomes that are meaningful and
measurable at both a local and national level. At this stage, it is not clear how the
Charter will work in practice. It is essential that the outcome of achieving and
reviewing Tenant Participation and involvement in decision-making is a national
outcome that all landlords are expected to meet rather than a local outcome.
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14. It is important that tenant representatives determine how they wish to be
represented at a national level to shape the Housing Charter. Landlords should
have a duty to involve tenants and their representatives to set and monitor local
outcomes. In evaluating social landlord’s progress on tenant participation
research commissioned by Communities Scotland (2007) identified that there is
still a need for support to be provided to tenants to have the capacity to
participate fully. Yet this form of support to build tenants’ capacity is not available
on the scale required in Scotland. Adequate resources and development support
therefore should be available to tenant representatives to have the capacity to
participate fully at a national and local level.
Right to Buy
15. During our consultation the majority of tenants supported the reforms to Right to
Buy, with some wishing the reforms had gone further. Tenants have highlighted
that the range of Right to Buy options are very confusing and must be supported
with easy to read leaflets in a range of formats. There is tenant support for the
decentralisation of decision- making to local authorities to determine pressured
area status provided tenants and their representatives are involved in this
decision- making process.
Registration of Private Landlords
16. TIS supports the proposals to strengthen local authorities’ powers to ensure all
private landlords apply for registration.

Tenants Information Service
4 March 2010
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Scottish Parliament
Local Government and
Communities Committee
Wednesday 21 April 2010
[The Convener opened the meeting at 10:00]

Housing (Scotland) Bill: Stage 1
The Convener (Duncan McNeil): Good
morning and welcome to the Local Government
and Communities Committee‟s 11th meeting in
2010. As usual, I ask members and the public to
turn off all mobile phones and BlackBerrys.
Agenda item 1 is oral evidence from two panels
of witnesses on the Housing (Scotland) Bill at
stage 1. The first panel contains representatives of
tenants organisations and a community council.
The second panel comprises representatives of
the Chartered Institute of Housing in Scotland, the
Scottish Council for Single Homeless and Shelter
Scotland and will consider the bill in general.
I welcome the first panel of witnesses: Jean
Charsley, secretary of Hillhead community council;
Jim Maryniak of the East Lothian tenants and
residents panel; Lynda Johnstone, development
manager with the Tenants Information Service;
and Bill Gibson of the East Ayrshire tenants and
residents federation. We have received extensive
and helpful written evidence, so we will move
directly to questions.
Alasdair Allan (Western Isles) (SNP): Some of
the written and oral evidence that we have
received relates to the enforcement of existing
powers in relation to the registration of private
landlords. How does the panel perceive the
existing enforcement of registration? What can be
done to improve that?
Jean
Charsley
(Hillhead
Community
Council): I will make a general point about
enforcement: it does not work, because local
authorities do not have the powers that they need
and the enforcement powers have no teeth.
Houses in multiple occupation officers tell us that
they desperately need powers to close the
properties of persistent offenders and HMOs in
which serious breaches of the rules have
occurred. They also tell us that the cost of taking
an enforcement case to court is £2,000; that fines
are derisory—they are less than a week‟s rent for
an HMO; and that bringing a case to court is
almost impossible because of the level of serious
crime cases that sheriffs are hearing. We would
like Parliament to consider what can be done to
improve enforcement.
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Alasdair Allan: I understand that the bill talks
about potentially increasing fines, but you say that
the bill does not provide enough legal power.
Jean Charsley: Not enough power is provided
to local authorities, which tell us that the
instruments that they require are not available. I
represent communities on the HMO forum in
Glasgow. HMO officers tell us that they need
powers to close the properties of persistent
offenders and HMOs that seriously breach the
rules.
At the moment, officers, including planners, can
issue enforcement orders that are simply ignored.
Fines are not necessarily paid—they are not
always pursued. In some cases when an HMO
unit has taken a case to court, the fine has been
£400 or the court has simply admonished a
landlord who has been fined before. Failings in
how the system operates could be addressed.
Alasdair Allan: Do other witnesses have a
view?
Bill Gibson (East Ayrshire Tenants and
Residents Federation): The federation feels that
tenants should be involved at all times in
regulation, to provide proper feedback on what
has taken place. Good controls with an
independent regulator obviously have not worked,
but if tenants are involved in regulation at every
stage, they can encourage landlords to take up
good practice. Landlords must be accountable and
must provide good services to tenants.
Lynda Johnstone (Tenants Information
Service): The Tenants Information Service is a
national organisation that provides advice, support
and training to tenants and organisations. We
welcome the opportunity to give evidence.
We support tenants in the Glenrothes Area
Residents Federation. Part of the federation‟s role
is to work with owners, tenants and residents on
providing services within the private sector. The
general feeling of tenants in Glenrothes is that
private landlord registration does not go far
enough because landlords who apply for
registration just think that it is a paper exercise
and do not take any of the potential enforcement
powers seriously; they simply consider it a tick-box
exercise. Tenants of private landlords and the
Glenrothes Area Residents Federation are
pushing for more enforcement and more clout in
relation to the registration of private landlords.
At a meeting that I was at with the Fife housing
partnership, a representative of private landlords
said that his colleagues would be reluctant to
register if they thought that the register would lead
to punitive measures. For me, that speaks
volumes about the fact that landlords do not
regard registration as having any enforcement
effect on the service that they provide.
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Jim Maryniak (East Lothian Tenants and
Residents Panel): East Lothian tenants and
residents panel collects the views of all active
tenants and residents groups in East Lothian. A
landlord registration scheme exists, but it is failing
and lacks any enforcement. Private landlords
should be made more responsible for the tenancy
as well as for ensuring that the property is fit for
rental. Control over tenants, in relation to
antisocial behaviour and so on, should also be
considered.
Alasdair Allan: Ms Johnstone, what you say
about landlords being unwilling to take part in any
register that they thought had teeth is interesting.
We heard evidence from self-described good
landlords that they would be keen for the
registration scheme to have teeth because they
felt that bad landlords were gaining an unfair
advantage over them. Have you experienced a
willingness on the part of the more reputable
landlords to have such a scheme?
Lynda Johnstone: I definitely agree with that.
The service that landlords provide is indicative of
their willingness and motivation to register.
However, others who are registered are perhaps
so-called rogue landlords who tend to be more
concerned with their own business rather than with
the service that they provide to their tenants.
Alasdair Allan: The bill requires tenants to
provide information on unregistered landlords.
Have any of the witnesses had a chance to
consider that provision?
Jean Charsley: I used to be an adviser of
studies when I taught at the University of Glasgow.
It is not practical to make students liable to give
evidence against their landlords. They will not do
it; they will move instead. They are often not there
when required to be witnesses, so it is both
impractical and unreasonable to require them to
give evidence. Even though there is anonymity,
when they talk to HMO officers, they are inclined
not to give evidence because they fear reprisals.
Alasdair Allan: What would you do instead?
Jean Charsley: It would be better if HMO
officers were allowed to take cases to court on the
basis of probability. They can collect evidence
from elsewhere but, if they take a case to a
criminal court, they have to have particular
witnesses. It might be better if cases could be
taken to the civil courts, where the balance of
probability can be taken into account. Students
often collude with the landlord because they want
to continue living where they are. They can be
living in extremely dangerous conditions and will
still collude with a landlord
Alasdair Allan: I lived in such a flat as a
student at the University of Glasgow, although I
did not collude. Thank you.
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Patricia Ferguson (Glasgow Maryhill) (Lab): I
am particularly interested in the HMO aspects of
the bill, and I am grateful to Hillhead community
council for its submission, much of which rings
true to me, as the MSP for a neighbouring
constituency where there are similar problems.
Rather than go over the submission, I would like to
ask Ms Charsley a few questions.
In the experience of the community council, do
HMOs make it more difficult to ensure that
communal repairs are carried out?
Jean Charsley: They do indeed. Yesterday
someone came to tell me that they could not get
any communal repairs done. There seems to be
no overarching system for controlling tenements in
which there is a preponderance of HMO landlords.
In such cases, many of those landlords are simply
interested in the rent and not in the state of the
building. The existing legislation takes effect at the
door of the flat and takes no account of the impact
on others. It may cover the state of the close or of
the garden, but it does not cover the structure, and
we think that that needs to be addressed.
Patricia Ferguson: It has been suggested to us
by other witnesses that tenemental properties
should perhaps not be used at all as HMOs. Do
you have a view on that? If you do not agree with
that proposition, what density of HMOs should be
allowable?
Jean Charsley: A lot of people who live below
undesirable HMOs would agree that there should
not be any HMOs in tenements. Glasgow City
Council has quite a reasonable approach to the
issue. It says that HMOs should not make up more
than 5 per cent of the properties in any close,
which means that there should not be more than
one HMO per close. It also says that HMOs should
make up no more than 5 per cent of the properties
in any street or block, which the reporter said was
a very reasonable way of approaching the issue.
That approach addresses density, but it does
not address existing situations in which there is a
high density of HMOs, nor does it address
situations in which landlords have got away with
operating an illegal HMO for 10 years and have
automatically got planning consent. If there was
some way of addressing that when such a licence
comes up for renewal, that would be extremely
helpful.
Patricia Ferguson: Do you have a view on
whether HMO registration should be required for
short-term and holiday lets? I appreciate that the
issue might not be of specific relevance to Hillhead
community council, but in some areas, such lets
seem to be a source of increasing difficulty.
Jean Charsley: I think that it is more of a
problem in Edinburgh than it is in Glasgow.
Someone spoke to me about that the other day.
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They said that when an HMO was free, because
the students who had been occupying it had gone
home or because the property was between lets,
the landlord, who was licensed for 11 tenants,
brought in up to 40 by moving in bunk beds. The
impact on the neighbours below, and on the
rubbish facilities, was dreadful, and there was no
means of controlling the situation.
The problem with a temporary licence is that,
after 10 years, it could become a permanent
licence. No one wants to see that happening. It
might be better if, once an HMO licence has been
granted for a certain number of tenants, that
number could not be exceeded without the
landlord running the risk of losing the licence. I
have no solution to the problem; there might be
other alternatives. I could write to the committee if,
once I have consulted other people, they have
suggestions to make.
Patricia Ferguson: We would be interested in
receiving any such suggestions.
My final question is on the categories of multiple
occupation accommodation that would be
licensable. Do you think that that issue should be
dealt with in the bill or in accompanying
subordinate legislation? There are arguments for
and against the inclusion of such provisions in the
bill. In some quarters, it is felt that some landlords
are avoiding HMO licensing because the
occupants live in the property for a short time. Do
you want the bill to state which categories of
accommodation would be covered, or do you think
that the use of subordinate legislation would
provide greater flexibility? You might not have
thought about the issue.
10:15
Jean Charsley: I have had some thoughts on
that, but I am not sure which of those options
would be the most effective. I would like to see
some flexibility, but I would like to see something
that would be actionable in court as well, and I am
not sure what the status of subordinate legislation
is. There are certainly several categories of private
let that escape all regulation, and ways of dealing
with that should be found. Some of the things that
I suggested in my written submission should also
apply to lets that come up for renewal, not simply
new ones, otherwise we will not be able to
address the existing problems.
I am also concerned about the definition of an
HMO. At the moment, HMO officers take shared
facilities as the basis for deciding whether a
property is an HMO, which means that a lot of
places that should be regulated fall through the
net. It would be better if they could simply say that
an HMO was a flat that three or more unrelated
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people shared. That would bring more properties
under regulation.
It is important to have the licensing enforceable
at renewal as well.
Patricia Ferguson: Thank you. That is very
helpful.
Lynda Johnstone: My point relates to houses
in multiple occupation that operate a hot-bedding
scheme—a revolving door—with one person
coming in as another goes out. That happens
especially in rural communities, where folk come
to work in the fields. Not only does that have
implications for the people living above and below
the property, but, as Mrs Charsley mentioned,
there is an impact in relation to the increase in the
amount of rubbish and the lack of local facilities,
particularly if we are talking about a property that
is designed for three people to live in but which
has nine or more people living in it. That is a
concern for the wider community, not just those
living in the property.
Patricia Ferguson: Will the proposals in the bill
help to address those issues?
Lynda Johnstone: They would go some way
towards that, yes.
Patricia Ferguson: Do the other witnesses
have anything to add?
Jim Maryniak: It is not a problem in East
Lothian, as there are not many of those properties
there.
Patricia Ferguson: You are very lucky.
Mary Mulligan (Linlithgow) (Lab): Good
morning. The bill provides for a Scottish social
housing charter. Your written submissions all
support that provision. Can you say a bit more
about how you see that being developed and what
role you see for tenants in it?
Lynda Johnstone: The Tenants Information
Service considers the development of a social
housing charter as an excellent opportunity for
tenants to work with the Scottish Government to
develop outcomes to raise the standards of
housing and services. We would like the tenant
participation aspects of the Housing (Scotland) Act
2001 to be built on to ensure that there is real
participation around the table and joint working at
the blank-sheet-of-paper stage in the development
of the charter. In evaluating social landlords‟
progress on tenant participation, research that was
commissioned back in 2007 by Communities
Scotland identified a need for continuing support
and the provision of resources to enable tenants to
participate fully. The Tenants Information Service
is concerned that resourcing and support are not
readily available to enable tenants to participate
fully in the development of the charter.
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Bill Gibson: East Ayrshire Council could be
ahead of the game. In the past three years, there
has been a great increase in the liaison between
the council and tenants and residents
associations. Prior to 2007, there were only six
tenants and residents associations but, three
years on, there are now 18.
East Ayrshire has an excellent customer liaison
team, which works fully with organisations in the
federation.
There
are
registered
tenant
organisation forums and estate walkabouts, so
there is a lot of involvement. Last week we had a
meeting with the council‟s head of buildings and
works and head of housing, who stated that the
council has a three-year programme that it wants
us to be involved in. We were asked to put in
place a structure so that the federation can
provide feedback to ensure that the council is
providing the best services as far as tenants are
concerned.
It is remarkable that two sides of the country are
saying almost the same thing about the
consultation, which gives credence to the fact that
we all want the same things: participation with and
good working practices in councils so that we can
work together to make the bill work. We think that
it will work for the benefit of everybody who comes
into contact with it.
Jim
Maryniak:
In
East
Lothian
the
implementation of the housing charter needs some
careful planning to ensure that it benefits landlords
and tenants. We are optimistic about the charter‟s
impact and the improvement of social housing.
The ELTRP sees effective tenant participation
practice and meaningful involvement as integral
components of the preparation and delivery of the
Scottish housing charter. Such participation must
be monitored and recorded and tenants have to be
involved in many of the decisions that are made.
Mary Mulligan: The bill proposes an overall
national provision, but beneath that there would be
local input. I come back to the point that Mr
Gibson made about what has happened in East
Ayrshire. How would the balance be struck
between national and local provision?
Jim Maryniak: It is necessary to have the input
of tenants, to get their views and to put them over
in conjunction with the views of local authorities
and housing associations, so that everyone comes
together to try to reach a compromise and we
move away from the view that people know what
tenants want. Landlords should ask tenants before
decisions are made; perhaps then they will get it
right first time.
Bill Gibson: If you are running a business, you
have to define a need and meet it; the consultation
defines a need, and we have to meet it. That
involves giving a good service, which, if it works,
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can be a role model for others and for associations
that are perhaps not so clever at estate
management, repairs and so on. One size does
not fit all, but people can look at how someone
else does something and say, “If they do it, we can
do it.”
Lynda Johnstone: The TIS sees the charter as
something that will work towards a national
outcome of achieving and reviewing tenant
participation, but tenants should be involved in the
decision making of all landlords and in deciding
what landlords are expected to do and the criteria
that they are expected to meet. That needs to be
more than a local outcome, but, bringing it down to
a local level, it is important that the charter is
flexible and meets the needs of each local area in
Scotland. We feel that through active tenant
participation we will go some way towards joining
up local priorities with the national priorities of
Scotland.
Mary Mulligan: That is helpful.
I come back to a point that you made earlier
about resourcing tenants so that they are able to
respond appropriately. How would you like that to
be done?
Lynda Johnstone: After the 2001 act, there
was the capacity for change funding, which went
quite a way in resourcing tenants to take on the
tenant participation parts of the act, not least in
working with their landlords to develop tenant
participation strategies. That worked well for the
short time that the resources were available.
We know from previous evidence that tenant
participation has taken off very well in some
areas—although it is patchy in others—and I think
that such funding for landlords and their staff and
for tenants would work equally well. It is important
for the tenants movement in Scotland that
resources are available
for independent
development support and advice to tenants and
their representatives to ensure that work with
landlords is meaningful, balanced and well
informed.
Mary Mulligan: That is helpful, thank you.
The Convener: I want to pursue a couple of
points. Tenant participation is a good thing, and
there is a thread running through the evidence that
residents and tenants have an interest in the
sustainability of their communities and what
impacts on them, good or bad. They are a good
reference point.
On the housing charter, the submission from
East Ayrshire tenants and residents federation
says that tenant participation is a good thing, but it
also says that the charter should focus on
allocations,
tenancy
management,
estate
management and repairs and maintenance. I take
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it that those are the tenants‟ priorities, and I take it
from that list that there is a frustration that tenant
participation is not currently delivering on those
issues. Is that correct?
You described the existing tenant participation,
Mr Gibson. The council speaks to you and tells
you that it has a three-year plan and so on. What
is it doing to address the issues that I mentioned?
Is it listening to tenants‟ complaints about poor
allocations policies that give housing to people
who bring down a property or neighbourhood and
about the estate management that is not taking
place? Why do we need a charter to tackle those
things?
Bill Gibson: We feel that the mechanism has to
be in place for poorer landlords—those who are
not doing so well. In East Ayrshire, everyone is
certainly making a big effort to liaise so that we get
it right. Although the council self-assesses as it
goes along, it wants feedback from us on the
points that it is missing. The tenants and residents
associations are made up of volunteers who take
the time to care about their communities, not only
for themselves but for everybody in the
community. The information that is required to get
things right is spreading.
Lynda Johnstone: From a TIS perspective and
from
working
with
tenants
and
their
representatives throughout Scotland, I would say
that tenant participation is working well on the
issues that have been mentioned in East
Ayrshire‟s submission, such as allocations, rents
and repairs. Tenants are involved in a range of
methods of and approaches to ensuring that their
voices are heard and that they are representative
of the people whom they say that they represent.
However, some of the challenges that tenants
face come not from landlords but from the Scottish
legislation that governs local housing policies. For
example, homelessness poses challenges in
relation to allocations. The likes of priority need
and addressing homelessness are concerns for
tenants.
Jim Maryniak: In East Lothian, we sit round the
table with the council and thrash out an allocations
policy. We recently introduced a local plan that
tried to create a balance in communities. To reemphasise what Lynda Johnstone said, we find
that property allocations are dictated by the
homelessness legislation. Until recently, about 80
per cent of property was allocated to homeless
people, about 20 per cent went to people with
medical conditions, and whatever was left over
went to those on the general register. As a result,
for years there was very little movement in the
general register in East Lothian.
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10:30
The Convener: East Ayrshire tenants and
residents federation‟s submission sets out what
we have established are tenants‟ priorities, which
are “Allocations”, “Tenancy Management”, “Estate
Management” and “Repairs and Maintenance” and
then goes on to say:
“landlords ... do not consider the detrimental impact that
housing some difficult tenants will have on communities or
continually move “bad tenants” from one house or area to
another.“

People in my constituency tell me that that is a
problem. Why do different housing associations in
Scotland have different allocation policies if the
homelessness legislation is the only thing that is
having an impact? Why is there flexibility in other
areas?
Lynda Johnstone: It is not just the
homelessness legislation; there is a range of
policies and practices that people with tenancy
agreements and people who are in need are not
confident about, or do not feel is meeting their
needs.
Jim Tolson (Dunfermline West) (LD): The
witnesses are representing tenants, so I want to
explore the Government‟s right-to-buy proposals.
Many people in the tenancy sector to whom I have
spoken feel that reform of the right to buy is long
overdue; in fact, many feel that the proposals
should go further. Do you agree? Should—as the
bill suggests—a tenant who moves from the public
rented sector into another sector, and then comes
back, retain the right to buy?
Bill Gibson: When the right to buy came along,
the idea was fine. However, we have come a long
way since then. The people who took advantage
of the right to buy immediately started to make
changes to their homes. The fact that people think
that the only way they will ever live in a nice home
in a nice area is to buy one is, I think, a sad
indictment of us all. If landlords were to provide
nice environments and good quality homes, the
right to buy would disappear and there would be
no us-and-them situation or stigmatisation of rent
payers as “the schemies who live up there”.
The right to buy has been abused. For example,
there have been tenants who bought their parents‟
house further up the street. When the parents
died, the tenant did not move into the house, but
stayed in their rented accommodation and rented
out the property that they had bought. That cannot
be right. That house has been lost to the social
housing sector, which is under immense pressure.
We have already talked about homelessness;
there are 16-year-olds coming out of secure
accommodation who suddenly need to be housed
and are ill-prepared for what is involved in being a
tenant.
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The right to buy should not have evolved into
the situation that we have today, but I do not think
the blame lies totally with the people who have
abused it. Councils, for example, have not made
best use of the receipts and, particularly in East
Ayrshire, houses—indeed, parts of villages—were
bulldozed and just disappeared. Now, all of a
sudden, we need new homes for people.
Jim Maryniak: As everyone around the table
knows, the right to buy had a massive impact and
resulted in local authorities‟ diminishing housing
stock going out the window. However, there were
many other things in the background that no one
seemed to take into consideration. For example,
local authorities were selling off properties at
massive discounts, but there was a lot of residual
debt—mortgages, so to speak—that they still had
to pay on them. Therefore, when the money was
coming in, 80 per cent had to go to pay debt. The
remaining 20 per cent did not build a new house.
That stopped them from building, but even if they
could have built, the houses would have been
subject to the right to buy again, which could have
meant the loss of even more funding.
We think that people who leave the social
rented sector for the private sector would come
back, no matter what system they were in before
that, if they would be entitled to the modernised
right to buy. Obviously, that would be dictated by
whether pressured area status and such things
were in force.
Jean Charsley: When such properties are sold
on by the people who have bought them, they are
often bought by less-reputable landlords, which
causes problems of the kind that we have
highlighted before. It is not just a problem for
areas such as mine; it is also a problem for some
of the previous social rented housing areas.
Lynda Johnstone: The Tenants Information
Service sees the right to buy as a policy issue, and
we do not promote views on housing policy other
than on tenant participation-related issues.
However, during our extensive consultation of
tenants, tenants‟ representatives and service
users, we were told that tenants support the
reforms to the right to buy, but some wish them to
go further. At this stage, however, they have not
offered proposals for how that should come about.
The range of right-to-buy options is quite
confusing and complicated, and the Tenants
Information Service advocates looking for
supportive information that is clear and accessible,
and is available in a range of formats, so that
tenants can understand the changes and the
range of options in the confusion around the right
to buy.
Mr Maryniak mentioned pressured area status:
tenants have told us also of their support for
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decentralisation of decision making to local
authorities to determine pressured area status.
However, that support will depend on tenants and
their representatives being fully involved and able
to participate in the decision-making process.
TIS believes that the right to buy was affordable
for tenants, but Mr Gibson highlighted the problem
of the lack of realisation, through the right-to-buy
process, of the cost of maintaining a home, so
many of the properties that have fallen into minor
and major disrepair affect whole communities.
That continues to be a major concern for tenants
and communities.
Jim Tolson: Some important points have been
raised in what has been said, particularly in
relation to tenants‟ representatives‟ view that this
is one of the key issues with the bill. My final point
is that, from the tenant‟s perspective, as Ms
Johnstone pointed out, the current system is quite
complicated, with the right to buy and pressured
area status being different in various areas. Given
the range of views that we have just heard from
the panel, should there just be a blanket ban on
the right to buy in order to simplify the situation
and protect the current stock?
Jim Maryniak: The view that has come back to
us is that people who have the existing right to buy
should retain it, but something should be put in
place to stop the nephews and nieces taking on
the right to buy so that we can retain a bit of stock.
The right to buy would naturally disappear under
the proposals in the bill; new tenants would not get
the right to buy. At the moment, anyone who is in
the old right-to-buy system would go on to the
modernised right-to-buy system were they to move
house, unless the property is new—new legislation
is also proposed for new properties. It is just a
matter of phasing out the right to buy; that is
supported by 99 per cent of tenants.
Lynda Johnstone: Tenants with the existing
right to buy would like that right to be protected;
however, as Mr Maryniak said, the bill‟s proposals
would go some way towards phasing it out.
Tenants are saying loud and clear that those who
have exercised the right to buy and then find
themselves back in social housing should not have
the privilege of the right to buy again.
The Convener: Mr Maryniak, how did you
establish that 99 per cent of tenants support that
view?
Jim Maryniak: I have been at several
conferences that tenants attend, and I hear the
views that are expressed in my area. I am also
involved with the regional networks of registered
tenants organisations. The view is coming through
from all angles that the tenant movement wants an
end to the right to buy, although there are slightly
differing opinions. Some tenants would like the
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right to buy to be phased out and some would like
to see an end to it now—end of story.
The Convener: Has a survey been carried out
that asked tenants those questions? Have tenants‟
views been sought on the issue that you raise in
your written submissions about the tenant‟s right
to buy being substituted with the landlord‟s right to
sell? Most people—maybe including our second
panel of witnesses—argue that although the right
to buy should be constrained, there should be a
great deal of flexibility around the landlord‟s right
to sell because of the inability to sell some of
those homes and the landlords‟ business plans.
Do you support the landlord‟s right to sell?
Lynda Johnstone: That is not something that
the Tenants Information Service has looked at in
great detail with tenants. We have not conducted a
formal survey of tenants‟ opinions on the right to
buy or the right to sell, but we have gathered
views through a variety of networks and tenant
activity throughout the country.
The Convener: So, no survey has been carried
out directly to get the views of tenants who have
the right to buy, despite evidence—written and
from previous evidence sessions—that suggests
that the limitations on the right to buy should go
further and that people in housing associations
who have the right to buy after the 10 years should
lose that right. We have only the views of tenants
groups and small numbers of people.
Jim Maryniak: I would not say that they are
only small numbers of people. The active tenants
groups communicate with all tenants in their
areas, although whether the tenants decide to
respond is a different matter. They are going out
into the communities and tenants are getting the
opportunity to speak to the different organisations,
from local groups to umbrella organisations and
the regional networks at national level. They have
had the opportunity to respond to the questions
that have been asked. In addition, the responses
to the consultation on the Housing (Scotland) Bill
came from a vast range of tenants, not a small
minority. Local groups and umbrella organisations
were involved in that and submitted responses.
They were speaking on behalf of a large number
of people, not a minority.
The Convener: Housing associations do a
great job, and the people who give their time as
you do are to be commended. I am not denigrating
that work at all; I am trying to establish what
attempts were made at wider participation. We
know that housing associations communicate
annually with their tenants to get boxes ticked and
confirm what a great job they are doing. With the
Housing (Scotland) Bill coming up and these
difficult questions that will directly affect people‟s
lives, are you aware of any extensive survey of a
large number of tenants? I am not talking about
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the groups; there are thousands of tenants in
Scotland. Has anyone surveyed them directly to
give them the opportunity to participate in the
debate? Is anyone aware of any such work? We
are all speaking on behalf of tenants, but I am
trying to find out whether we have asked tenants
directly for their views.
Jim Maryniak: That has not been done at
national level.
Bill Gibson: I am not aware of any work on that
particular issue. When we have discussed the
matter at local level, the responses we get are
divided. The changes are quite complicated for
most people, so they need time to think about
exactly what those changes will mean for them.
The issues in the legislation are important now,
and will be important in the future. However, at the
same time, when we provide new social housing
we need to ensure that it is for the rent payer.
Everyone is under pressure these days to provide
social housing. If we are to be able to provide
social housing, then we need to have social
housing to provide.
10:45
Jean Charsley: Often, deeds say what the
conditions are when property changes hand or
when property is built. The legislation takes no
account of what is in deeds. The tenants often
cannot afford to go to court, so perhaps that
aspect could be addressed.
John Wilson (Central Scotland) (SNP): I
welcome the panel members. The convener asked
about surveys among tenants organisations. The
witnesses from East Lothian and East Ayrshire
talk about “tenants and residents” associations. I
know something about the history of tenants
associations, and why some of them became
tenants and residents associations; a number of
people had taken up the right to buy so, in order to
represent their area, many tenants associations
became tenants and residents associations. It is
fair to say that it would be difficult to get a tenantsonly perspective on the impact of the right to buy
from tenants and residents associations because
some of their members have used the legislation
to become private owner-occupiers.
To take the right-to-buy issue further, would you
agree that rather than simplifying the issue, the
legislation might make understanding the right-tobuy regulations more complicated? There is the
preserved right to buy, in which tenancies starting
pre-2002 retain their existing rights—rights that
were, as my colleague Mr McLetchie knows,
granted by the Conservatives in 1980. We will also
have the modernised right to buy, which will apply
to tenancies that have come into effect since
2002. There are then the new rules that will result
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from the bill in relation to tenants or future tenants
losing the right to buy if they move into a new
house. On top of that, we have the issue of
pressured area status. If all those regulations
come into place, tenants may struggle to find out
what rights—if any—they have relating to the right
to buy. Would the panel comment on issues
relating to the right to buy and the fact that, rather
than tidying up the landscape for tenants, we
seem to be cluttering it?
Bill Gibson: You have just explained pretty well
that it is a complicated issue, with lots of questions
within it. However, to go back to a comment that I
made earlier, the right to buy created pride in
ownership, if you like. Even today, you can go
round estates and tell which houses have been
bought and which houses are rented. That should
not be the case. If landlords came up to a
standard whereby they brought in nice houses in
good quality areas and worked on mending the
wee things, the bigger changes would come along.
If people had good-quality homes and got value
for their rent, they would not be so desperate for
the right to buy the houses.
Jim Maryniak: To respond to John Wilson‟s
wee statement at the start, there are tenants and
residents groups in East Lothian, as members will
know. However, the residents came on board in
the first instance because we have tenants‟ rights
at heart. The residents were tenants in the past,
so they know what tenants go through. When
discussion round the table has anything to do with
social housing issues, in particular rents, the
residents take a back seat. Their opinions are
always welcome, but they do not have any type of
vote in that regard.
Those who had a right to buy before the
Housing (Scotland) Act 2001 came into effect
cannot have their right-to-buy entitlement
tampered with or taken away from them. Again,
from a tenant‟s viewpoint, the modernised right to
buy, which has been mentioned, could be helped
along where pressured area status dictates
whether a house is available for sale. If a house
comes under pressured area status, the right to
buy under the modernised right to buy will be
suspended for whatever length of time. I think that
there is discussion in respect of the Housing
(Scotland) Bill as to how long that time should be
and whether it can be extended.
So, there are various stages, which may seem
to be very complicated, but at the end of the day
what tenants want is an increase in the housing
stock that is available for rent.
Lynda Johnstone: As part of TIS‟s consultation
of tenants and their representatives, we asked
whether they agree with the safeguards that are
being proposed for existing tenants who have the
right to buy. There was an overwhelming “Yes” to
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that. There was also overwhelming support for the
proposal that the right to buy should not exist for
new build or new tenancies. So, tenants say that
they want existing rights to be protected.
John Wilson: I have a follow-up question, but it
is not on the right to buy. I think that we have
covered that, unless Mr McLetchie wants to raise
more issues around it. My question is on the
proposal for the Scottish social housing charter. I
was intrigued by Mr Gibson‟s earlier comment
about the work that the tenants and residents
associations do in East Ayrshire on their visits with
housing officers and others. I would commend that
model to other local authorities; it is, unfortunately,
not applied widely throughout the 32 local
authorities in Scotland. The relationship that exists
in some areas between tenants and residents
associations and their housing departments and—
Mr Gibson referred to this—elected members
shows that they are willing to work together.
However, in other areas, it is very difficult for
tenants and residents associations to have any
interaction with their landlords, particularly those in
the public sector.
I know from experience that it is very difficult for
local elected members in some areas to get
involved with housing issues in their local
authorities. What would you want in the charter
that would enable the type of work that is being
carried out in East Ayrshire—in relation to the best
aspects of street visits and direct interaction with
local tenants and residents associations—to take
place across all 32 local authorities? How could
we ensure that such work is done in the future by
all 32 local authorities?
Lynda Johnstone: From a Tenants Information
Service perspective, we would like to go back to
basics with the key principles of tenant
participation, as outlined in the 2001 act. We know
that tenant participation is, as you rightly say, a bit
patchy throughout Scotland. With that in mind, we
would like tenant participation and tenant
involvement aspects to be in the bill rather than in
guidance, so that the motivation for landlords to
work closely and collaboratively with their tenants
at the stage at which there is a blank sheet of
paper is statutory rather than just good practice.
Bill Gibson: Surely this is where good quality
independent regulation would work. To come back
to the encouragement aspect, if there is a role
model, the regulations would say what is required
of landlords and what standard they would have to
come up to. The cautionary note on regulation is
to say that if you take a big stick to a dog, you will
eventually get it to do your bidding, but it will not
respect you for it, so you end up with something
that will not work. “Tenants and residents” is a
phrase that I have never liked, because we are all
residents and the residents—if you care to, then
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call them “homeowners”—who become involved in
tenants and residents groups care about the
tenants because they are their neighbours and
friends in the society in which we live. If there is a
good role model out there, making use of it and
passing on the good practice to inform everybody
else must be a good thing.
Jim Maryniak: Throughout the country, through
the regional networks, attempts are being made to
bring local authorities, housing associations,
tenants and residents together to discuss the
housing charter. Meetings are proposed
throughout the country to try to bring everyone
together to deal with the issue and establish what
should and should not be in the charter. The issue
of estate inspections seems to be coming up quite
a bit. A multitude of sins are highlighted when
people go into estates and have a proper look at
the conditions. Positives are also coming out
about what is working well on the estates. Every
attempt is being made to get the views of every
tenant and to get every tenant in the country
involved in the Scottish housing charter.
Lynda Johnstone: It is a very motivating
thought at this particular stage of the bill that the
tenants movement is very active and that the
charter is on their lips right now. Events, public
meetings and conferences are being planned for
the summer, so the charter is right up there—it is
high on their agenda.
Jean Charsley: I will return to a point that I
made previously about the licensing boards. One
problem in tenements is that the damage is done
before people apply for licences—HMOs are
inhabited before a licence is applied for, which is
not supposed to happen. Licensing boards should
be able to take account of that and to take into
account offences against planning regulations and
policies, the housing regulations and any other
regulations that might impinge on whether a
landlord has been doing what he ought to. Many
unscrupulous landlords, and some reputable
landlords, carry out alterations and put in more
tenants than they are given planning consent for
and then apply for a licence. That needs to be
addressed.
11:00
The Convener: I have got the message this
morning that it is all very well to have
participation—everyone wants participation and
thinks it is a good thing; the charter is also a good
thing, although we need clarity about what it
means for tenants—but I have also heard, this
morning and in written evidence, that other
legislation, such as the homelessness legislation
“while admirable does not take into account the negative
effects that housing some people will have on communities
and other tenants / residents, this is in particular reference
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to Anti-Social Behaviour and drug dealing. It is our view
that in some cases the Homeless legislation is abused by
people who „queue jump‟.”

If we go back to the list of what matters to
tenants—allocations, tenant management, estate
management and repairs—it does not matter what
sort of participation there is, what table tenants sit
at, or who they speak to if they cannot improve the
situation and meet their priorities, which are to
have a stable neighbourhood and a decent home,
to see antisocial behaviour being dealt with, and to
have a reasonable expectation that they can move
through the rented accommodation and get
suitable housing as required by their needs later in
life. Will the charter and any amount of
participation achieve those priorities, especially if
legislation is in place that prevents it? How will you
meet your goal? What will the charter and
participation deliver for tenants? I know what it can
deliver for the people around this table and those
who have influence, but what will it deliver for the
tenants‟ agenda?
Lynda Johnstone: I hope that a flexible charter
at a local level will join up with the national
outcomes. That is the key. An outcome of the
national charter is that tenants‟ needs are met,
and it must be relevant, flexible and SMART—
specific, measurable, attainable, relevant and
timely—enough to pan out at the local level as
well.
The Convener: We have heard Mr Maryniak
say that 80 per cent of housing goes to homeless
people, and we have heard about queue jumping.
How do we sustain the credibility of social rented
accommodation when people cannot affect their
communities?
Jim Maryniak: The support of MSPs, local
councillors, and others all the way down, will help
to stop the queue jumpers getting in. The only way
to get a house in East Lothian at the moment is
through priority needs—the council is trying to get
away from the homeless stigma—or the medical
points system. Obviously people with medical
points require houses, but even there, people are
selling off one or two houses to get social rented
houses. How are they getting back on to the
housing register when they have already
exercised their right to buy? That puzzles me time
and again. When we look further into it, we find
that a lot of people have more than one ex-council
property, but it cannot be taken into consideration
because the legislation dictates who can go on to
the register, who is allocated a house, and under
what conditions.
I have a classic example. A guy who leaves
school at 16 and works hard all his days will never
get a council house in East Lothian, but someone
who is being released from prison will.
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David McLetchie (Edinburgh Pentlands)
(Con): Maybe we should not release them so
quickly, but that is an issue for the Government
and for another committee.
I will return to some of the issues surrounding
the right to buy. I am interested in the comments
made by Mr Maryniak and Ms Johnstone that
tenants think that those who have an existing right
to buy should retain it; I think that that is what you
said. In my constituency, the council is, as part of
a regeneration programme, demolishing several
high-rise flats, which are home to 300 tenants at
the moment. Those tenants will be rehoused by
the council and they will have a right to return to
the new social housing that is planned for the site
of the high-rise flats. All the tenants have an
existing right to buy. Should they be allowed to
retain it?
Jim Maryniak: We in East Lothian have made
study visits to other areas and when a person is
forced to move by the council or the local housing
association, because of demolition, for example,
they retain their right to buy.
David McLetchie: Yes, but if they were
allocated a new house as part of a regeneration
programme, as I understand the proposals in the
bill, they would not have a right to buy. Is that not
correct?
Jim Maryniak: At the moment, under the newbuild legislation, post-2001 tenancies would be
entitled to the modernised right to buy. Pre-2001
tenancies might lose out at that stage.
David McLetchie: That is correct under the
existing law, but we are discussing the bill. I have
described a situation in which a tenant is removed
from their home as part of a regeneration
programme and subsequently rehoused by the
council in the new homes that are built on that site.
That is what is proposed in the north Sighthill area,
which I represent. Under the existing legislation,
as I understand it, they would retain a right to buy
of sorts—I think you said, Mr Maryniak, that it
would be the modernised right to buy. However,
under the proposed legislation, they would lose
that right to buy. That seems to be a contradiction
and is contrary to the view expressed by you and
Lynda Johnstone, if I heard you correctly, that
tenants who have an existing right to buy should
retain it. Is that correct?
Lynda Johnstone: The Tenants Information
Service‟s statement on protecting the right to buy
considers the proposal to end the right to buy for
new tenancies and tenancies in new build to be
based on an idea of choice. For tenants living in
blocks of flats that are to be demolished, it might
not necessarily have been their choice to move—it
is an enforced move.
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David McLetchie: Exactly. So in situations in
which there has been an enforced move of the
sort that I describe, it is your view that those
tenants should retain the right to buy that they
have under the present legislation. Is that correct?
Jim Maryniak: That is a difficult question.
David McLetchie: I know that it is a difficult
question; that is why I asked it. What I am saying
is that the existing legislation gives people a right
in situations in which they are being forced from
their home as part of a regeneration project that a
decision-making body, such as a council, believes
to be in the wider interest of the community. Under
the proposals in the bill, people would lose those
rights when they are rehoused. If I heard you
correctly, Ms Johnstone, you said that people who
have an existing right to buy should retain it.
Lynda Johnstone: Yes.
David McLetchie: But they will not retain it—the
bill will take away their rights. Is that not correct?
Jim Maryniak: It is one of the grey areas that
has not been discussed in full—
David McLetchie: It has been discussed, Mr
Maryniak.
Jim Maryniak: Not in local areas.
David McLetchie: I can assure you that in “Firm
Foundations”—the Government‟s housing paper
that is the catalyst for the bill—it is specifically
referred to as an issue. It has been up for
discussion for nearly three years, since the
publication of that paper. There is nothing new in
the topic. I ask you again whether people in such
situations who have an existing right to buy should
retain it.
Lynda Johnstone: I cannot give you an answer
today.
David McLetchie: But your tenants—those you
have consulted—believe that they should.
Lynda Johnstone: Tenants believe that the
existing right to buy should be retained, and agree
that a move to a new build or a new tenancy
should not have the right to buy—
David McLetchie: Unless a tenant is forced to
move to another house.
Lynda Johnstone: Yes.
David McLetchie: So in other words, in the
situation that I have described, tenants should
retain the right to buy, which is contrary to what
the Government is proposing. Is that correct? On
the basis of the consultations that you have
undertaken, is that what tenants think? You are
allowed to agree with me—it is perfectly
permissible.
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Lynda Johnstone: My personal inclination is to
agree with you, but I have not been given that
mandate.

the tenant has that are specific to them, or to their
development or housing association? Do people
know?

David McLetchie: I appreciate that you are an
information service rather than a policy-making
body. I am asking you what your tenants think.

Jim Maryniak: In East Lothian, the council
found that a bit of excitement was involved with a
tenant getting the keys to a house, especially if it
was their first property—all they wanted was the
keys in their hands. The housing officers
understand that, so a system has been
established whereby the tenant gets their
paperwork and so on and gets signed up. The
housing officer does a follow-up visit six weeks
later to see how the person is settling in and to go
through the terms and conditions of their missives
and the allocation of that property. We find that
that is a bit more successful and that the tenant is
more aware of their rights and responsibilities.

Lynda Johnstone: I cannot answer that.
David McLetchie: Okay. I will move on to
another existing right. We have heard about the
existing right to buy of tenants in housing
associations that was deferred to 2012 under the
2001 act, which came into force in 2002. Those
tenants have a right to buy that was given to them
by statutes that the Scottish Parliament passed in
2001 and which will come into effect in 2012.
There is an expectation on the part of the tenants
that it might even be stipulated in their tenancy
agreements—I will explore that issue in a
moment—that they have a right to buy that will
kick in in 2012. Are the tenants whom TIS
consulted aware that their landlords are lobbying
the Parliament and this committee to remove the
right that the Parliament gave the tenants in 2001?
Lynda Johnstone: I cannot comment.
David McLetchie: The evidence that we had
from the Scottish Federation of Housing
Associations is that 80,000 social landlord
tenancies are in that situation and that the SFHA
wants the Government to abolish or extend
indefinitely the exemption when the current
exemption expires in 2012. That refers to an
existing right to buy that those tenants have. Have
any of TIS‟s consultations with tenants shown that
many of those 80,000 people are aware that their
landlords want to take away their rights?
Lynda Johnstone: I am unable to comment.
David McLetchie: Do we know to what extent
those tenants even know their rights?
Jim Maryniak: I cannot comment on that.
David McLetchie: How can we have a
consultation about taking away or not the rights of
people who do not even know that the rights exist?
Lynda Johnstone: I think that the confusion
about whether tenants know their rights backs up
my previous comment that we need to be given
clear, accessible and direct information so that
people understand the complexity around the right
to buy.
David McLetchie: I agree with that. I was very
interested in the comment in your paper, which I
think you reiterated in response to a question from
Mr Tolson about the lack of information or the
confusion surrounding the various elements of the
right to buy. Is it your experience that people‟s
tenancy agreements with their council or housing
association landlord set out any legal rights that

David McLetchie: Does that include their right
to buy? We talked earlier about the transfer of
people who had a protected right to buy under the
old legislation and who got a new tenancy in
another house that gave them the modernised
right to buy under the 2001 act. Is it made clear to
tenants that, if they take on not a new house, but a
new tenancy, they in effect give up the right to buy
that they had under the earlier legislation in favour
of a much more limited, so-called modernised right
to buy under the new legislation?
Lynda Johnstone: I am unable to comment as
I do not work for a landlord organisation. It is not
something that tenants have identified as a gap in
their understanding of their tenancy when they
take up a new one, so I am unable to comment.
Jim Maryniak: A housing officer would sit down
with a new tenant and explain their right to buy if it
is the modernised right to buy. The example that
you gave sounded like it involved a transfer. When
people put in for a transfer in East Lothian, it is
made clear to them that, if they are subject to the
pre-2001 right to buy, the transfer will bring them
under the modernised right to buy.
11:15
Jean Charsley: I am not up to date on right-tobuy legislation, but I was on the development
committee of a housing association, so I know that
tenants of charitable housing associations are not
allowed the right to buy. People with the right to
buy should not be able to transfer it if they become
a tenant of a charitable association, because that
would undermine the whole basis of tenants‟ rights
in charitable housing associations.
David McLetchie: Right. Thank you for that
comment.
Bob Doris (Glasgow) (SNP): Most of my
questions have been asked, but I will focus, first,
on the right to buy. Mr McLetchie‟s question about
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whether people being forced to move to a new
house should retain the right to buy reminded me
of allocations policy in general. This might be an
opportunity for the tenants‟ representatives to
comment on the fact that, quite often, someone in
a forced move from a run-down property goes to a
new house. I wonder whether they feel that that is
always appropriate or whether other tenants who
have housing needs could move to the new-build
house, with the tenant in the poor-condition house
moving up the housing food chain, if you like, to a
better-quality house, thus creating churn in the
system. I know that, while many of my constituents
welcome new housing in their area, they are not
always clear why it is the constituent in the rundown area—for example, the final tenant in a
close that gets demolished—who gets the new
house, when they have been sitting on a waiting
list for 10 or 15 years. Are there any brief
comments on that point? I think that it is
appropriate to consider it when we talk about the
right to buy and how it is applied.
Jim Maryniak: Mr McLetchie also mentioned
the right to return. If we take Castlemilk in
Glasgow as an example, its previous population of
42,000 has been reduced to 14,000 through
regeneration. How can everybody be given the
right to return, when a reduced number of
properties are being built through regeneration?
As far as I know, all landlords give all tenants an
option through their transfer schemes that allows
them to apply for a better house in a different area.
Provided that they meet the criteria for the
properties that they put in for, they will be
considered.
Bob Doris: Okay. I was just giving people an
opportunity to comment on a point that struck me
during earlier questioning. It is fine if that is the
only response.
My final comment is about what you said, Ms
Charsley, about illegal HMOs and enforcement. I
will read very briefly from your written evidence,
where you say about a Kersland Street property:
“Two tenement flats had rooms subdivided, giving 1/3 of
the window to half the room. ... On being refused planning
consent for HMO use and also refused a licence, the
management company was asked by me if it would ensure
that the rooms were restored. “No: that‟s business.” Both
flats now operate as HMOs, despite having been refused
consent.”

The issue will be part of our stage 1 report. To be
clear, what is the biggest barrier to enforcement?
Jean Charsley: There is nothing in the
legislation that enables local authorities to use
powers to correct that situation—that needs to be
addressed. In addition, for enforcement, stop
notices are not applicable if a building is already
inhabited. When I was on the working group on
enforcement, I asked whether it would apply to
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HMOs that were not yet inhabited and was told
yes, but I do not know whether that was continued
into the legislation. It should apply to those that
are not inhabited, but it does not apply where the
building is already inhabited, even if it is inhabited
illegally. So there is nothing to stop the kind of
abuses that we are talking about.
Bob Doris: Just to be clear, there would be
nothing to stop a criminal prosecution, if the local
authority decided to do that; it is just that it would
be a very expensive route to go down.
Jean Charsley: There must be legal grounds
for a criminal prosecution. You cannot go to court
if nothing in planning law or the housing or
licensing legislation says that a landlord cannot
make certain alterations.
Bob Doris: So you support the tying together of
planning and licensing to allow for such
prosecutions.
Jean Charsley: Yes, but it is essential that
planning consents and considerations are in place
before licences are applied for. Otherwise, people
will simply apply retrospectively—and those who
do so usually get approval because by then it is
too difficult to do anything about it.
Bob Doris: I asked the question partly to give
you the opportunity to put those comments on the
record. Earlier, you seemed to suggest that
councils that move to enforcement for whatever
reason incur expense themselves. With the kind of
criminal prosecution that we are talking about, it is
more difficult to get a conviction and any fine that
is raised goes not to the council but to the United
Kingdom consolidated fund. Do you want these
matters to be dealt with through civil prosecutions
not just because that would make it easier to get a
conviction, but because local authorities would be
able to retain the income?
Jean Charsley: Yes. The local authorities need
the money from those fines and they need to be
awarded their costs. After all, it can cost £2,000 to
take a case to court. Such a measure would also
help reputable private landlords, who at the
moment see themselves as subsidising the
operation of HMO units. Those units must be selffinancing but, when prosecutions are taken into
account, they are not.
Bob Doris: So criminal prosecutions actually
act as a financial disincentive for local authorities.
Jean Charsley: Yes. There is also the problem
that places such as Glasgow have to deal with
serious offences such as murder, so HMO cases
might not be taken. The authorities must be
persuaded to prosecute the case.
Bob Doris: That is a really powerful argument.
That is why I gave you the opportunity to clarify
the point.
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The Convener: That concludes the evidence
taking—
Jean Charsley: I am sorry—can I come back
on one point?
The Convener: Certainly.
Jean Charsley: We think that temporary
licences should be given to HMOs that are being
used for homeless people. Another problem in our
area is the lack of co-ordination among the various
bodies that house the homeless, which has
resulted, for example, in drug addicts being
housed next to children‟s homes, with consequent
problems.
Moreover, authorities that are not providing for
their own homeless people are using private bedand-breakfast accommodation in Glasgow. There
is little control of that, because it is the area‟s
social workers who have control. We have had to
send fire officers into these places, where some of
the homeless are living in appalling conditions.
There are also concentrations of such B and Bs,
which is not good for areas that have a transient
population in any case, or where there are a lot of
HMOs or young people. That issue should be
addressed.
The Convener: Okay. We also have your
extensive written submissions. Thank you very
much for taking the time this morning to give us
evidence.
We will pause for a moment to set up the next
panel of witnesses.
11:23
Meeting suspended.
11:27
On resuming—
The Convener: We move to our second panel
of witnesses. I welcome Alan Ferguson, director of
the Chartered Institute of Housing in Scotland;
Robert Aldridge, chief executive of the Scottish
Council for Single Homeless; and Rosemary
Brotchie, policy officer with Shelter Scotland. We
have received extensive written evidence, so we
intend to move to questions right away.
Mary Mulligan: I thank the witnesses for their
comprehensive written submissions. I want to
move on to something completely different,
however. What could be added to the bill to
strengthen it or to introduce anything new that
might be appropriate?
Rosemary Brotchie (Shelter Scotland): I
thank the committee for inviting us to give
evidence. In general, we support the bill‟s aims of
improving the value of social housing and
safeguarding its supply. However, we would like to
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offer a set of proposals that we believe would
strengthen the bill and which are consistent with
the bill‟s purpose of securing the future of social
housing.
The first of those proposals is on access to
support for homeless people. We would like the
bill to contain a provision to ensure that local
authorities provide an assessment of support
needs when somebody is assessed as homeless
and then secure the services that will meet that
household‟s needs based on that assessment. All
homeless and potentially homeless households
should be given access to housing support if it is
required. Housing support is the key to preventing
homelessness and to meeting the 2012
homelessness target.
In addition, we propose changes to the way in
which homelessness referrals are made between
local authorities and housing associations.
Currently, the Housing (Scotland) Act 2001 gives
local authorities the power to make referrals
through what is known as the section 5 referral
process. We would like that to be extended to all
homelessness referrals that are made between
local authorities and RSLs. That would offer
significant advantages over some of the more
informal arrangements that are used at present.
11:30
Mary Mulligan: Do the other witnesses support
those proposals or do you have other ideas?
Robert Aldridge (Scottish Council for Single
Homeless): We do not have any further
proposals. We very much support the proposal
that a support assessment should be carried out
for all those who are affected by homelessness.
However, we would like to look a little further into
the implications of a requirement to provide
support once that assessment has been carried
out. Given that the ring fence on supporting people
funding has been removed, we are in a financial
position in which support funding might be
reducing rather than increasing. We want to
ensure that there would be no perverse outcomes
from such a requirement. For example, if all the
money was focused on those who are
experiencing the crisis of homelessness, less
money might be available at either end, for
support to prevent homelessness or to sustain
tenancies. We would like to work that through, but
there is certainly no disagreement on the principle
of carrying out a support assessment. We
recognise that support is essential for a large
number of homeless people.
On section 5 referrals, for us the issue is what
produces the best outcome. Section 5 referrals
work well in some areas and not so well in others.
In some local authority areas, there are other
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arrangements, and the view is taken that using
section 5 is a bit of a failure of the partnership
approach. Again, we want to consider whether the
proposal would produce better outcomes. A bit
more work needs to be done, but we are relatively
happy with the principles.
Alan Ferguson (Chartered Institute of
Housing in Scotland): On the first proposal,
support is essential, as has been outlined, so
there should be a support assessment. In
discussing the issue in the institute and with our
board, we have found that the problem with a duty
is delivering on it, particularly when it involves
health, because there is an issue about the say
that local authorities have in the health service, so
there are issues about delivering aspects of the
support. However, we agree absolutely with the
principle of carrying out support assessments,
because support is necessary.
We take a slightly different view on section 5
referrals. There should not be only one route.
Currently, a range of routes is used. For example,
in areas where local arrangements such as
common housing registers or choice-based letting
schemes are working, our members are asking
why everything would need to be done through
section 5. The important point is that, whatever the
route, people should get access to housing.
Rosemary Brotchie: Would it be okay if I came
back on some of those points?
Mary Mulligan: Briefly.
Rosemary Brotchie: It is not only us who say
that section 5 referrals should be used more
widely. The Scottish Housing Regulator, in its
thematic report “RSLs and homelessness”, which
was published last year, identified that local
authorities should set aside their current
reluctance to use section 5 referrals. According to
the report, RSLs should take a much bigger role in
helping to meet the needs of homeless people and
councils should work more effectively with RSLs to
meet housing need. The reason why we suggest
that section 5 referrals should be used as
standard, rather than some of the more informal
arrangements that my colleagues have mentioned,
is that the process offers significant advantages. It
provides transparency and allows comparison
between RSLs in meeting the needs of homeless
people.
Mary Mulligan: If you have any evidence on
how section 5 is used and the different impact in
local authorities, that might be useful to us in
considering the advantages or disadvantages of
the proposal. If you could come back to us on that,
that would be helpful.
Rosemary Brotchie: A research exercise that
the Scottish Government conducted last year was
not able to provide evidence on outcomes. That is
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a weakness on both sides of the debate. It is not
easy to tell whether outcomes are better for
people who are housed through informal
arrangements or for those who are housed
through section 5 referrals. However, we think that
section 5s offer advantages in other areas—I
talked about the transparency of the process and
the ability to compare the actions of different RSLs
in housing people who are homeless.
Mary Mulligan: Given what Mr Ferguson said, if
a local authority is able to use other arrangements,
whether a common housing register or nomination
arrangements, and
such arrangements are
working, I would not want to say that everyone
should operate in one particular way. If the
arrangements are not working, I can understand
why someone might want to introduce such an
approach. That is why it might help to have the
evidence that I mentioned.
Rosemary Brotchie: What we are suggesting
would not affect arrangements whereby people
are housed through choice-based letting
procedures. We are talking specifically about
referrals to RSLs. When we talk about section 5
referrals, we are not talking about an onerous or
big-stick approach, as some people have
suggested. It does not have to be like that and
there is no reason why informal arrangements or
informal relationships that local authorities have
with RSLs could not continue. Sometimes there is
a good relationship between a particular
homelessness worker and their counterpart in an
RSL. Such relationships enhance the opportunities
to place homeless clients.
We are talking about the ability properly to
record the referral and the information about the
person‟s housing needs, so that we can ensure
that the information is transferred accurately
between the local authority and the RSL, and
whether a placement is made as a result of the
referral. Such an approach would enable us to
compare RSLs. As I said, the Scottish Housing
Regulator looked into the issue and found that
some RSLs play a much greater role than others
do. Currently, it is hard to determine what is
happening across the board.
Local authorities, too, want to be able to
maximise the use of accommodation from RSLs,
so the ability to have a good sense of and to
record who provides accommodation and who
does not would enable local authorities to plan and
to meet housing need more effectively.
Mary Mulligan: I think that all members have
anecdotal evidence about RSLs who play a bigger
part than others do.
Mr Aldridge talked about the resource
implications for agencies who deliver support. Is
there a way round the issue? Are we introducing
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new burdens, or should support already be being
provided?

The East Ayrshire tenants and residents
federation written submission goes on to say:

Rosemary Brotchie: It is good practice for local
authorities to conduct support needs assessments
and provide support as a result of a homelessness
referral. Local authorities across the board accept
that housing support is an extremely important
part of preventing homelessness, so such support
should be being provided. We propose making
that good practice a requirement for local
authorities. Such a duty would not be onerous for
local authorities who are already providing
support; local authorities who are not providing
support would have to come up to scratch and do
so.

“there needs to be more support available in terms of
managing tenancies of young people.”

We must consider the issue in the context of the
2012 commitment, to which parties in the
Parliament signed up. We are getting closer to
2012, so we must consider how we can ensure not
just that housing supply needs are met but that we
do all that we can to prevent homelessness.
Assessing people‟s support needs as they come
through the homelessness route is about
preventing long-term and repeat homelessness,
by ensuring that we take action. The local
authorities that are already doing that already
signpost people to support; we are concerned that
all local authorities should take account of support
needs, so that nobody slips through the net.
It could be argued that we should be
considering the housing support needs of
everyone who is housed in the social rented
sector. However, we can legislate to make the
homelessness assessment the point at which
support needs are assessed. That is a good point
at which to assess support needs, and such an
approach would ensure that we did not miss
anybody.
The Convener: We took evidence from tenants
on what they want from the Scottish social housing
charter and so on. About 10 priorities came up,
and homelessness was not one of them. Indeed,
members of the East Ayrshire tenants and
residents federation said in their submission:
“We are concerned that the Government‟s aim to abolish
homelessness by 2012, while admirable does not take into
account the negative effects that housing some people will
have on communities and other tenants”.

It is their view that, in some cases, the
homelessness legislation has been abused by
people who have queue jumped, and we heard
evidence that a significant number of tenants are
against that. It prevents tenants from moving to
better homes and locks them into a home that they
must adapt as their family grows and they get
older. How are we going to convince those
communities that we can support people in that
way?

Most of us around the table would testify to that. If
there is a single tenancy in a property, they will
come every year or every two years, round and
round and round—the support is not there for
them. Tenants on the ground view the
homelessness legislation pretty negatively.
Rosemary Brotchie: You refer to evidence of
queue jumping. I have not seen that evidence, and
I am not sure that such evidence exists. I am sure
that there are anecdotal accounts of that
happening, but—
The Convener: Do you believe that the issue is
important enough for your organisation to need to
rebut the assertion effectively? The committee
would welcome any work that you have done to
rebut that assertion.
Rosemary Brotchie: I would be happy to get
back to the committee later today or in the near
future with discussion on that area, if that would be
helpful.
The Convener: If you have any facts and
figures on that, that would be helpful.
Rosemary Brotchie: There is pressure on
lets—I am sure that everyone around the table
accepts that—and more people are having to
spend longer on housing waiting lists. However,
that is just as much an issue of supply as it is to do
with an increase in housing need or more people
becoming homeless. The fact that more people
are having to wait in temporary accommodation or
on housing lists is to do with a reduction in supply.
One of our aims for the bill is to increase, or
prevent further reductions in, the supply of social
housing.
The Convener: So, it is nothing to do with
antisocial behaviour, a person‟s health, drugs or
any of those things.
Rosemary Brotchie: Do you mean people
becoming homeless?
The Convener: I mean the feeling in
communities that homelessness legislation is
being used against their interest.
Robert Aldridge: There is sometimes confusion
and homeless people are blamed for all the ills in
an area. However, problems with addictions and
antisocial behaviour often come from existing
tenants. I am not saying that every homeless
applicant will be ideal, but that is the situation
across the range. The problem is that we have a
shortage of affordable rented housing and a high
level of demand for it.


455

3059

21 APRIL 2010

The Scottish social housing charter provides a
good opportunity for us to have a debate about
what state subsidy for social housing is for and
whether social housing should be for those who
are in the greatest need. Our organisation believes
that it should be. If that is the case, it is a matter of
ensuring that the correct support is in place to
enable those who are in the greatest need to live
successfully in the community.
It is not a matter for the homelessness
legislation that people have addictions, and it is
not just homeless people who have addictions or
behave in an antisocial manner.
The Convener: Why do housing associations
throughout the country, when they are questioned
about inappropriate allocations that lead to
antisocial behaviour, other problems and flight
from communities—which all make them
unsustainable in the longer term—tell us that they
have to place a certain person because of the
homelessness
legislation?
Are
housing
associations misrepresenting the homelessness
legislation?
11:45
Rosemary Brotchie: We are looking for a
requirement for local authorities to provide
support. If we put forward from a local authority to
an RSL somebody who has been homeless and
has complex needs and we do not back them up
with the support that they need to maintain the let,
to live successfully in the community and to avoid
some of the problems that you have identified, we
are setting that person up to fail in that tenancy.
With our proposal on access to support, we are
trying to ensure that anybody who is housed
through the homelessness route has their support
needs assessed and has those needs addressed,
whether they are to do with addiction or problems
with antisocial behaviour. Complex needs such as
those may be missed when somebody is
rehoused. Somebody might also need debt advice
or help with handling and managing money. All
those things can contribute to someone‟s further
homelessness down the line if people‟s needs are
not addressed.
Alan Ferguson: We are focusing on tenants,
whether they are in council housing, social
housing or RSL properties, being the ones who
are antisocial, but we know that one reason why
the registration of private landlords was brought in
through the Antisocial Behaviour etc (Scotland)
Act 2004 was that private landlords were not
dealing with antisocial behaviour among their
tenants. We know that owners can also be
antisocial, so it is particularly unfortunate that the
discussion has focused on RSL tenants being the
only ones who are antisocial.
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The discussion started with mention of the
proposal for a Scottish social housing charter. The
Government and the regulator are absolutely clear
that the charter is about tenants, homeless people
and other service users; it is not just about tenants
of landlords. It is a charter for all, and it is
important that at a local level it reflects what the
landlord will do for everyone. If members of the
tenants movement see the charter as being only
about them, that is unfortunate—although I do not
think that that is a broad view across the tenants
movement.
Mr Aldridge made a point about supply. One
reason why we struggle so much with
homelessness and allocations is that we are not
providing enough housing. I would have thought
that some of members‟ time—and that of other
politicians—is taken up by constituents who come
to surgeries to speak about housing. There is a
need for more housing across Scotland. We need
to deal with homelessness and the issues
surrounding it, and it is clear that we need to
provide more support, but there is an overall need
to provide more affordable housing for people and
more access for first-time buyers and others who
want to get on the property ladder.
The Convener: The people who come to my
surgeries are complaining about inappropriate
allocations and people being in the wrong type of
housing with a lack of support. The charter is on
the tenants‟ agenda not because it is a theoretical
discussion for them but because they feel the
effect of those decisions 24 hours a day, seven
days a week. I suggest that those people should
be listened to. We are talking about their lives and
homes. None of us experiences that directly.
Alan Ferguson: I do not think that any of us
has suggested that tenants or others should not
be listened to; indeed, I think that all of us here
would put more emphasis on listening to tenants
and involving them in shaping what goes on.
I do not understand what you mean by the term
“inappropriate
allocations”.
All
housing
organisations allocate homes, and that is done
clearly—usually on the basis of points and trying
to house the people who are in the most need. If
by “inappropriate” you mean that people get
properties that you do not think they should get or
that certain people should not get allocations, the
question is then one of how organisations allocate
properties.
The difficulty is that allocation policy can be
confusing and might not be understood by
everyone, but it is based on needs at a particular
point in time. If both you and I want a house, how
do we determine who should be allocated the
property? At the moment, we do that on the basis
of people‟s needs while trying to maintain
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sustainable communities, but that is a difficult
balance.
The Convener: I am grateful that I have got the
debate going.
You could probably do a better job than I could
of explaining why it was not inappropriate to put a
20-year-old in the top flat of a block of four along
with three pensioners. Given their different
lifestyles, should we not have expected the
outcome, which was that the pensioners fled the
building, with the result that before long the
building had to be demolished? On the issue of
policies
being
understood,
communities
understand the issues very much. They know that
the person who was declared homeless after
being evicted was then rehoused, and they want
to know why he was rehoused with them.
Anyway, I am going on. I see that Rosemary
Brotchie wants to respond, but we can come back
to that point after Patricia Ferguson‟s question.
Patricia Ferguson: It is fair to say that we all
support the homelessness legislation and defend it
all the time at our surgeries, but there are
occasional problems that we can all cite.
In my constituency, a small successful complex
of deck-access housing units for pensioners that
was built in the 1960s was very popular. All of a
sudden—within two to three years—the situation
has changed. Now, at my surgery I am constantly
getting elderly people who are unhappy, upset,
worried and anxious for their safety. They are
upset not because a homeless person has been
put into their block—for all of them, that is not the
issue—but because, despite the fact that none of
them is under 75, suddenly they are having to deal
with a 19-year-old homeless person who has been
housed in one of the units because it is the right
size for that individual. The lifestyles just do not
work together. If people need to pass by the five
elderly people living in that deck-access property
to get to the party in the young person‟s house at
the end of the close and they then trip over the
plant pots on the way, the situation is not good for
either the older people or the homeless person.
How do we ensure that those sorts of situations
are minimised? We can never iron all the
difficulties out of any process, but might it help to
provide additional support, so that we have a
better understanding of the needs of such
homeless people and of their likely lifestyle once
they have their new house, which we hope they
will enjoy and invite their friends to visit?
Robert Aldridge: I would say a mixture of
things. Yes, we need to provide support and better
information, but I think that there is a myth that a
local authority is required to allocate any particular
house to a homeless applicant. That is not the
case. It is up to every local authority and RSL to
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look at its allocation policies and to allocate
sensitively. That is not an easy process given the
huge demands that exist, but it is perfectly within
the law for local authorities to ensure that
allocations are handled in a sensitive fashion.
Rosemary Brotchie: On the convener‟s point
about RSLs making inappropriate allocations, our
proposal that every homelessness referral should
be made under section 5 of the 2001 act would
ensure proper transferral of information between
the local authority and the RSL. Establishing the
homeless person‟s support needs and housing
needs—what their profile will be as a tenant—
would allow allocations to be made more properly.
Robert Aldridge is absolutely right that no
particular house must be allocated to a homeless
person, but the root of all these problems—having
made this point before, I say this at the risk of
sounding repetitive—is that there are just not
enough social rented houses available to meet all
the housing need. When there is such an
undersupply, we end up requiring people to live in
circumstances that, as Patricia Ferguson said, are
far from ideal for all the parties involved.
Under our proposal on access to support, if a
homeless person who has been housed has
different lifestyle choices from those of their near
neighbours, such as in the circumstances that
Patricia Ferguson described, perhaps the person
could be provided with support about what is
appropriate, what is expected of people in
community living and how to get on better with
neighbours and those who live round about.
Such support provided in such instances could
very well help to alleviate some of the problems.
Shelter works across Scotland, particularly helping
families to settle into new accommodation after
being in homelessness. What we find in helping a
lot of those families is that the softer issues often
get missed. We need to take people, who perhaps
are leaving care and are not used to living in
communities in the way that we would expect
people in Scotland to be, and give them hands-on
support and talk them through what is expected of
them. Being with them throughout the temporary
accommodation and on into their tenancy will
greatly help their ability to sustain the tenancy in
the future.
Patricia Ferguson: I am sure that that would be
very helpful. However, just for information, the
housing provider in question tells me that it has a
difficulty because it cannot designate the block of
flats in question to be purely for elderly people.
Therefore, those properties have to be considered
when homeless people are being housed. The
Scottish Housing Regulator backed up the housing
provider in that regard when I wrote to him about
the issue. However, that is not really what I
wanted to talk about.
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What sort of resources and additional support
need to go to housing providers to make the
system the kind that I think we would all like to see
and to prevent the kinds of problems that we have
discussed?
Rosemary Brotchie: We obviously thought
about what the proposal in our written submission
would cost councils. We estimate that to assess
what support is required and then provide it would
cost around £40 million. Most of that is not
additional money but resources that are already
being spent on homelessness provision. We were
considering the total for support for people coming
through the homelessness route. To put that in
context, the total budget for homelessness support
was £100 million in 2004-05, which is the last time
that we were able to assess it as a separate pot of
money. So, £40 million is just a fraction of that,
and the cost would be an adjustment of existing
budgets. We are not naive about the situation,
though, because we recognise that local authority
budgets are already under pressure. However, our
proposal is about improving the way in which
councils work, rather than introducing new
programmes that demand additional budgets.
What we are talking about is reducing tenancy
turnover and allowing local authorities to make
efficiency savings through that. Homelessness
costs money; it costs a lot of money to take
somebody through the homelessness route.
Local authorities already place a high value on
sustaining tenancies, but it is quite difficult to
quantify the benefit from housing support.
Research by the Scottish Government looked at
the social return on investment in a support
programme in East Ayrshire called the fab pad
project—that is a hard one to spit out. The
research found that for every £1 invested in
housing support, there was a social return of
£8.38, but that is quite a hard piece of analysis to
do. It is very difficult for local authorities to assess
what they get back for the money that they put into
support. However, it is quite clear from that
isolated example that we are not necessarily
talking about additional budgets; it is money that
local authorities already have through supporting
people funding. We want to target that funding and
say, “This is a really important way of spending it.”
Local authorities that employ best practice will do
that already, and it will not be an additional,
onerous burden on them. It is about bringing all
local authorities up to the same level and meeting
the 2012 target.
Patricia Ferguson: If the resource was
available and being used, would you want it to
stay with the local authorities, which have
responsibility for homeless people, or be devolved
to other RSLs in particular areas?
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Rosemary Brotchie: Maybe I should be clear
that we do not necessarily mean that local
authorities themselves should provide the
services. They commission services, and RSLs
and voluntary organisations provide services. For
example, Shelter provides support, information
and advice. In any one local authority area, a wide
range of people will provide support, which can be
anything from very intensive, one-to-one
counselling on support needs, to somebody who is
just able to give information and advice on debt
handling or money management. So, the support
provided can be very small or very intensive. It is
already being provided, but we want to ensure that
local authorities are best able or are required to
signpost people to the support projects that are
available in their area, based on the assessment
of need. If support projects are not available, it is
about looking at making them available.
Patricia Ferguson: Would you want to be able
to track that money? Would you prefer it to be ring
fenced, for example?
Rosemary Brotchie: That decision has already
been taken. The money to provide housing
support is already available. The issue is about
ensuring that it is spent and enabling people to
receive the support that they need to prevent
homelessness.
12:00
Patricia Ferguson: We cannot see it being
spent and we do not know where it is being spent.
Would it be better if there was a pot of money and
we knew that it was being spent as intended?
Rosemary Brotchie: Our proposal perhaps
does not require that. If local authorities were
required to assess support needs and then to
provide that support, they would do that in effect
using the pot of money that they have already set
aside. We would not necessarily have to ring
fence the money at the national level.
Robert Aldridge: Not all the money needs to be
housing support money, because people have
other needs. Mary Mulligan mentioned some
people‟s multiple needs. It is important that the
new alcohol and drug partnerships that operate
throughout Scotland give priority to ensuring that
services are available to people when they are
housed and when they need them. There is a
requirement on health boards to have health and
homelessness action plans. They should deal with
the health needs of homeless people at the time
when they are housed. That would be a coordinated approach to dealing with the needs of
homeless people. The approach should deal with
the range of support needs and help to prevent
some of the problems to which the convener drew
attention.
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Patricia Ferguson: My worry is that the money
is available but it is not having that effect. That is
why I came back to the issue of whether we know
where it is being spent.
Alan Ferguson: There is no doubt that some of
us would like a ring-fenced budget for support.
The concordat is positive in that it gives local
authorities flexibility to spend money to meet
needs as they determine necessary. The
downside is that that might mean that the money
is spent in other ways. If we are all concerned
about the need for support, we and the committee
must try to get across to local politicians the
importance of spending money on it, as it will meet
needs and it might stop the revolving door that the
convener talked about and reduce some of the
costs, for example the costs of voids or lost rent.
The issue is trying to get across to others the
importance of providing that support.
Jim Tolson: One key measure in the bill is on
the right to buy. The witnesses might have heard
me put questions to the tenants representatives on
the previous panel. I am interested in the views of
your organisations on the proposal on the right to
buy and the effects on housing supply and stock.
Do you believe that, in the short, medium and
longer term, there will be changes in stock levels
and therefore availability? Mr Aldridge touched on
what some of us would call a crisis, which is the
housing shortage and the huge waiting list that we
all deal with daily. Will the reforms help that?
Should we go further to give more protection to the
stock and, therefore, the availability of housing?
Robert Aldridge: As my name was mentioned,
I will answer first. My organisation supports the
proposals in the bill. We take the view that the
right to buy should be minimised because, in the
long term, that will mean that a broader range of
housing is available in the renting pool than would
otherwise be the case. We recognise that the
change will not instantly supply additional lets, but
the 2012 homelessness target is not something
that just happens on 31 December 2012—it is a
long-term commitment by Scotland and we need
to ensure the required range of housing supply.
We support the measures in the bill. Further, we
believe that it would not be sensible to introduce
the right to purchase to RSL tenants in 2012—the
restriction should be extended indefinitely. We
must consider the profile of RSL stock: it is likely
to be more modern and include some of the most
popular housing types. Our fear, which I think that
the SFHA echoed, is that we will lose from the
long-term renting pool some of the houses—the
larger houses, the houses with gardens and so
on—that will be most needed in future.
We are also concerned that some of the
exemptions in the bill whereby the right to buy will
continue are quite complicated and tortuous. Our
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view is that if someone has been forced to move,
for example because of demolition, they should
retain their right to buy. However, if the issue is
less clear, the local authority or RSL should have
the flexibility to decide on an individual basis
whether it is in its interest to sell, because newbuild property, in particular, is important and will
be at a premium.
We are happy with what is in the bill so far, but it
could go a bit further. We certainly think that the
suspension of RSL tenants‟ right to buy should be
extended indefinitely.
Alan Ferguson: Love it or hate it, there is no
doubt that the right to buy has helped to create
mixed communities and has helped to give asset
wealth to people who might not otherwise have
had it. There have been benefits. However, we
support the Government‟s attempts to safeguard
the supply of social housing. As members well
know, the shortage of social housing is a real
problem, so it is right to try to retain as many
properties as possible.
The proposed changes to pressured area
status, for example to enable particular housing
types to be designated, are important. We have
got ourselves into difficulties in Cumbernauld and
elsewhere where tenants have bought in tower
blocks and we are still trying to regenerate
communities. We might be able to prevent such
problems from happening in future. The right to
buy has had benefits, but there is a need to retain
properties, because there is a real need for more
housing. While building more houses involves a
financial struggle, the emphasis on trying to retain
as many houses for rent as possible is the right
way forward.
Rosemary Brotchie: Shelter supports the
proposals to curtail the right to buy, but we think
that they could be strengthened, to safeguard
remaining stock, and simplified. I think that in a
previous meeting the committee heard about the
complex system that the bill will introduce.
We propose two changes, which would achieve
the objectives of strengthening and simplifying the
proposals. First, all tenants who take on a new
social housing tenancy, including tenancies that
are created through transfers and successions,
should no longer have the right to buy, with the
exception of people who are forced to move
because of demolition or whatever. Secondly, all
remaining tenants who currently have the right to
buy should be able to exercise that right on
modernised terms and conditions, rather than on
the generous terms that exist for some tenants
who have a preserved right to buy. The proposals
would have the effect of giving additional force to
the pressured area designation, which the bill will
amend.
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Jim Tolson: Mr Aldridge has covered very
clearly the issue that I was going to raise in a
follow-up question, which was about whether RSL
tenants‟ exemption from the right to buy should
continue beyond 2012. Do Shelter and the CIHS
agree that the exemption should be extended? Mr
Aldridge suggested that it should be extended
indefinitely.
Alan Ferguson: In our response to the draft bill
we supported the extension of the exemption.
Jim Tolson: Did you put a deadline on that?
Alan Ferguson: We did not. There has been a
discussion about whether it should last for 10
years or indefinitely, but we have not come to a
fixed view.
Rosemary Brotchie: Our proposal to put
everybody on a modernised right to buy would, in
itself, give added weight to the reduction that we
seek in the number of right-to-buy sales. There is
a case for considering extending the current rightto-buy exemptions.
The Convener: I have a general question that
takes us back to the point about the tensions
between homelessness legislation and tenants.
You suggest that the future of successful
homelessness legislation is to diminish tenants‟
rights. Is that a sustainable way forward?
Robert Aldridge: Most tenants want to live in a
good-quality, decent home and are happy to pay
rent in it. We are saying that, if we maintain as
broad a profile in the rented sector as possible,
they will have the chance to move around to goodquality houses in the sector that otherwise might
have been lost to the right to buy. It is in the
interest of tenants that that stock be available.
The Convener: We heard evidence earlier that
tenants wish to retain the right to buy.
Rosemary Brotchie: We have to come back to
Robert Aldridge‟s earlier question: what is the
purpose of social housing?
The Convener: It is for those tenants.
Rosemary Brotchie: Is it to provide the
opportunity for people to purchase their own home
or to provide a way of meeting housing need? The
Parliament
has
already
legislated
on
homelessness and said that its priority is meeting
housing need. Shelter is not against people
owning their own homes, and there is a case for
people being helped into low-cost home
ownership, but there are probably ways of doing
that other than selling off our social rented stock.
The Government has already considered low-cost
home ownership schemes, and perhaps we could
think about ways of extending them to people who
want to purchase in the social rented sector.
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The Convener: Do you deny that what you
propose would take away the existing rights of
80,000 tenants? I think that that is the number
given in previous evidence. Yes or no?
Robert Aldridge: It would change their rights
but, for us, one of the strange things about the
situation is that the right to buy gives an
opportunity for a leg-up into home ownership for
people who happen to have gone through a
certain route. It gives those who have gone
through local authority housing or RSLs a state
subsidy into owner occupation, whereas others,
who might have gone through the private rented
sector, do not get that subsidy. If it is the
Government‟s intention to move people into owner
occupation, surely there is some equitable way in
which one can assist people into it rather than it
being an accident of which form of renting they
happen to have.
Alan Ferguson: There are different views. Just
as the committee members have different views,
so tenants or homeless applicants have different
views about whether they should have the right to
buy and whether that right should be at the same
level of discount as others‟. When the modernised
right to buy was introduced, the tenants to whom it
applied did not, after a particular date, have the
same level of discount as previous tenants.
Regardless of whether you agree with that, you
need to decide what you want as politicians and
we will have a view. In some instances, that will
mean some tenants not having the right to buy or
having a lower level of discount.
The Convener: The general point that I was
attempting to make was that you are asking to
diminish the rights of 80,000 tenants on behalf of
the client group that you represent. They have
existing rights.
Rosemary Brotchie: Perhaps we need to
weigh up again what those rights are. If we want to
put it in such terms, we are talking about the right
to purchase a home against the right to have a
home in the first place. We are clear that the latter
takes
precedence.
Do
not
forget
that
homelessness does not only mean rough
sleeping: it can mean being in unsuitable or
insecure accommodation—accommodation that
does not meet the occupier‟s needs for whatever
reason. The needs of the people who are in those
housing circumstances are greater than the right
of the people who want to exercise their right to
purchase.
David McLetchie: I want to pursue that. The
right to purchase under the modernised right to
buy is the right to purchase after five years at a
maximum discount of £15,000, is it not?
Rosemary Brotchie: Yes.
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David McLetchie: On the level playing field to
which Mr Aldridge referred, people who started in
the private rented sector can, of course, access
some of the Government‟s low-cost home
ownership schemes, such as the shared equity
scheme, to get on the housing ladder, can they
not?
Robert Aldridge: Yes, but so can tenants.
12:15
David McLetchie: Is it not the case that the
Government pays something like £60 million for
low-cost home ownership schemes to encourage
people on lower incomes and help them into home
ownership?
Robert Aldridge: Yes, that is a fine and
perfectly legitimate method. However, I do not
understand why there should be another form of
subsidy to move into house purchase simply
because a person happened to fall into a particular
form of tenure. If the Government seeks to give
people a leg-up into home ownership, it should be
equitable help.
David McLetchie: But do you not think that it is
slightly odd that, on the one hand, we have a
policy of spending millions of pounds to give
people
the
opportunity,
with
substantial
Government subsidy and support, to buy a new
home under shared equity, yet, on the other hand,
we should not allow them to buy the house that
they have lived in for five years in their own
community at a very modest discount of £15,000?
Is that not rather odd, to say the least?
Rosemary Brotchie: You refer to the economic
cost to the public purse of the discount being
£15,000.
David McLetchie: Yes. On the one hand, the
public purse is shelling out tens of thousands of
pounds in subsidised low-cost, home ownership
shared equity schemes, and on the other hand,
there is a much more modest discount for
someone to buy a property at market value.
Having one that is much more expensive than the
other seems a rather odd way of going about
promoting home ownership, if your goal is to
promote home ownership for people on lower
incomes.
Rosemary Brotchie: But we are not suggesting
that the economic cost of selling a house through
the right to buy is just simply the discount; it is the
discount plus the rental income that is lost from
that property, against which you can borrow.
David McLetchie: No, you cannot. The rental
income services the maintenance costs, the
management costs and the loan costs of the
money that was borrowed to build the property in
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the first place. There is not a surplus rental
income.
Rosemary Brotchie: It is not just the discount.
It is—
David McLetchie: No, but there is not a surplus
rental income.
The Convener: Let the witness answer.
Rosemary Brotchie: It is the rental income that
is lost. There is also the cost of replacing—
David McLetchie: No. Excuse me, but the
rental income—let us just get this right—is used to
pay the maintenance cost, the management cost
and the loan cost. There is no surplus rental
income to borrow against. Is that correct?
Rosemary Brotchie: I accept that point.
David McLetchie: Thank you.
Rosemary Brotchie: However, I think that my
point remains, and that does not detract from what
I was trying to say, in that the rental income is lost.
You are right in saying that the rental income goes
to pay the loan cost. Once the rental income is
gone, the loan does not go away—it still has to be
serviced.
David McLetchie: Excuse me, but can you not
repay the loan from the proceeds of right to buy?
Rosemary Brotchie: You could, but then the
cost is not just the £15,000, is it? It reduces even
further.
If I may, I will finish the point that I was making.
You also then have to shell out from the public
purse to replace the property that has been sold,
to meet further housing need that will carry on
appearing through the social rented sector, so it is
not as simple as saying that there is a
straightforward comparison between a discount in
the social rented sector and money that is spent
on incentive schemes for people to enter low-cost
home ownership, potentially from other sectors.
There is a much bigger calculation or equation. As
Robert Aldridge said, low-cost home ownership
schemes are open to people in the social rented
sector as well. Arguably, they are a better route
into home ownership, because they do not take
away much-needed stock from the social rented
sector.
David McLetchie: I think that we might have to
agree to disagree on that. I just think that it is a
rather odd situation when you pay more to
subsidise people to buy a new house than you
give them in a discount to buy the one that they
have lived in for years, but obviously we will have
to agree to disagree on that point.
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The Convener: Can we let others on the panel
respond, David? They have been anxious to do
so.
David McLetchie: Yes, by all means.
Alan Ferguson: In the context of the current
economic climate, it is right that the Government
helps people on to the home ownership ladder, if
that is what they want. We are probably all
concerned about the impact on people on low
incomes over the past few years, so Government
is right, in my view, to help people through shared
equity schemes or whatever else. What is missing
in the conversation so far is consideration of
whether those tenants are on the preserved right
to buy and what level of discount they get.
The average discount in Scotland just now is 55
per cent, but the average discount in England is
25 per cent, and all right-to-buy discounts are
capped. My reading of the parties‟ manifestos for
the UK election, including the Conservatives‟
manifesto, is that they do not propose to do
anything in England about the right-to-buy
discount. Although the Conservatives‟ green paper
on housing recognises the reduction in the rightto-buy discount in England, it does not propose to
redress that.
We are not talking only about the modernised
right to buy or the Government‟s proposals—we
must consider the whole right to buy. The
Government provides help for people to get into
home ownership through shared equity or
discounts. The issue is whether the level of
discount is right or whether it could be reduced, as
has happened elsewhere in the UK. In England,
there has been no discussion of a concern about
taking away people‟s rights—the discount in the
right to buy has been capped and that has been
made retrospective.
David McLetchie: That is interesting. I am glad
that you have read such a fascinating document
as the Conservative manifesto. I encourage many
more people to read all those wise policies.
I want to ask you about your manifesto, or at
least your report “Reforming the Right to Buy in
Scotland: A Capital Investment?” Paragraph 15 of
your organisation‟s written submission states:
“In making reforms to RTB, it must be recognised that
landlords use RTB sales receipts to fund capital projects
and that projected receipts are factored into future
budgets.”

You then refer to your report, which demonstrates
that. What fall in receipts does that report project,
annually or over a particular period, if the bill‟s
reforms are enacted?
Alan Ferguson: There are several aspects.
There is no doubt that housing organisations and
social landlords say that the use of the right to buy
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has declined in the past couple of years. That is to
do with the economic climate and issues such as
access to mortgages and the level of deposit that
is required. Our research showed that all local
authorities and a significant number of RSLs have
been dependent on those sales receipts for other
capital works, for example for reprovisioning and
providing new housing or meeting the housing
quality standard. Many organisations are used to
having those capital receipts. When we asked
what they would do if they lost them, we received
a mixture of responses ranging from, “We don‟t
know yet,” through to, “We will have to borrow
more,” and, “We will have to put up tenants‟ rents
to make up the difference.”
The direct answer to the question is that I do not
have figures that show what the impact would be.
However, our survey showed that all local
authorities and most RSLs have depended on
those capital receipts.
David McLetchie: The Finance Committee
report to this committee suggested that the loss of
receipts—in respect of council houses rather than
RSL stock—would be in the order of £100 million.
Do you recognise that figure?
Alan Ferguson: Sorry—I do not know.
David McLetchie: Is it your evidence that, if the
landlords—the councils—do not have access to
the receipts from the right to buy, without an
alternative source of funding they will have to
either defer planned maintenance programmes or
put up existing tenants‟ rents?
Alan Ferguson: As I said, when we asked the
organisations they told us that they will have to
either borrow more—through prudential borrowing
for councils or through private finance for RSLs—
or change rent levels. Alternatively, they will try to
be more effective and efficient or reduce services.
There are different ways of dealing with the issue,
but it will have an impact.
David McLetchie: Have any of those landlords
or councils estimated by how much rents will have
to go up if the Government abolishes or restricts
the right to buy?
Alan Ferguson: I am not aware of any
evidence to that effect.
David McLetchie: But rents will have to go up.
That is what you have been told.
Alan Ferguson: In some instances, yes.
David McLetchie: But nobody has calculated
the cost to existing tenants, through rent
increases, of abolishing the right to buy. That is an
unknown.
Rosemary Brotchie: Local authorities have lots
of means of funding—
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David McLetchie: Sorry, I just want to get an
answer to this question. To your knowledge, has
anyone calculated the increase in rents for existing
tenants that will arise if the Government limits the
right to buy?
Rosemary Brotchie: We know that the Scottish
Government modelled the impact on investment
capacity that would be caused by its proposed
changes and by some of the changes that we
proposed. The impacts of the reforms were
compared in different market scenarios. Those
reform packages were shown to have only a
marginal impact on the investment capacity of
local authorities in comparison with wider changes
in the housing market.
Local authorities need to consider a range of
scenarios and funding mechanisms to meet their
commitments. The thing about right to buy is that
local authorities cannot guarantee what sales will
be made, so the policy is not a good tool to rely on
in forward planning. Quite apart from the fact that
local authorities cannot plan for future housing
need when they do not know what sales will be
made under right to buy, it is difficult for authorities
to predict accurately their income from those rightto-buy receipts.
A restriction of right to buy would, through
additional rental income, increase the prudential
borrowing capacity of certain local authorities. In
turn, that would strengthen their financial position.
The proposed reforms would achieve an impact
over the medium to long term, but there might not
be immediate benefits as a result of reducing the
right to buy.
David McLetchie: However, abolishing or
limiting the right to buy will lead to an increase in
tenants‟ rents. Is that correct?
Alan Ferguson: I have said that that might well
be the case in some instances. A third of
organisations that responded said that their
business plans were robust, so there would be no
impact from changing the right to buy. A third said
that there would be an impact but did not quantify
it. A further third said that they did not know
because they had not thought about the issue at
that point. Given that two thirds either did not know
or were unclear what they would do, rents might
be affected.
Rosemary Brotchie: However, lots of things
affect rents—
David McLetchie: Excuse me, Ms Brotchie.
Would it not be a good idea if the Government did
some modelling so that it could tell tenants by how
much their rents would increase if the
Government‟s
right-to-buy
reforms
were
implemented? Would that not be a reasonable
contribution to the debate?
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Rosemary Brotchie: As I said a moment ago, I
think that the Government has already done
modelling on the impact of its right-to-buy
proposals.
David McLetchie: But it has not modelled by
how much rents will increase.
Rosemary Brotchie: I think that it is for local
authorities to decide their own rent levels, which
are determined after taking into account a number
of different factors. The one might not necessarily
impact on the other, although there could be an
impact if local authorities chose to pass on the
cost in that way.
David McLetchie: I just hope that the tenants
federations of Scotland will ask the Scottish
Government to do some more modelling so that
people know by how much their rents would
increase as a result of the Government‟s
proposals. That is an important aspect.
The Convener: I do not often get the
opportunity to plug “Holyrood” magazine, but the
February edition included an article by Professor
Steve Wilcox that covers some of the issues that
Alan Ferguson mentioned. Basically, Professor
Wilcox has found that there is “no economic case”
for abolishing the right to buy. He said:
“The idea of abolishing the right to buy going forward has
very little if anything to commend it—it‟s a political choice,
fine. But there‟s no kind of solid economic housing policy
rationale behind it”.

The proposals in the bill might not have too much
of an effect, but we cannot predict how many new
houses will be built that will be exempt from the
right to buy and, as we have just heard, we cannot
predict with any accuracy what the impact will be
on tenants, who could face an increase in their
rents as a result of people pushing a policy that
might, or might not, tackle homelessness and
address the lack of available housing. This is a
political choice; there are no clear outcomes here
at all.
Rosemary Brotchie: Although the bill will not
abolish the right to buy but simply amend the
levels of discount and the entitlement to right to
buy in certain circumstances, we are quite clear
that those changes will help us to meet the
homelessness targets by, for example, having an
impact on the availability of accommodation. We
are not saying that, as soon as those entitlements
to right to buy are changed, lots of new lets will
suddenly become available. The issue is not as
simple as that. However, there will be an impact in
the medium to long term. The right to buy has
played a part in changing the social housing
landscape in Scotland and has made it harder to
meet housing need. Addressing the impact of the
right to buy is one way of encouraging or enabling
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local authorities to meet the housing need in their
area.
The Convener: Yet again, a lot of work has
been done on the ambition of building successful
neighbourhoods and on what that might do for
your client group, but there has been not a jot of
concern about what impact the proposals might
have on the rents that are paid by the people who
live in those communities.
12:30
Alan Ferguson: If you want to get into the rents
thing, there are broader issues to consider. At the
moment, prudential borrowing by local authorities
can lead to an increase in tenants‟ rents. In certain
areas, the provision of new housing has led to an
increase in rent for existing tenants. Another issue
is the extent to which tenants are informed,
consulted and involved. The regional networks of
registered tenants organisations have raised
concerns with the minister on what the housing
revenue account is spent on and on how
transparently that money is spent. In some
instances—it has ever been thus—local authorities
have spent tenants‟ rent money on things that
should be paid for by the council tax or from the
general fund. If we are to discuss rent levels, we
will need to have a debate about all sorts of things
that tenants‟ rents are paying for and on which we
need more transparency. That includes the issue
about how restricting the right to buy might reduce
local authorities‟ income and what impact that
might have on rents for existing tenants.
Rosemary Brotchie: I would be happy to
provide the committee with more evidence about
the impact on rents, if we are able to do that. I will
certainly have that discussion to see whether we
can provide a better answer to that question.
John Wilson: Some of the exchanges on the
right to buy have been rather robust. Mr McLetchie
and the convener have particular points of view on
the economic impact that restricting the right to
buy might have on local authorities, but we need
to bear in mind who introduced the right-to-buy
policy and who carried it forward over the past 30
years.
However, the social impact of the right to buy
has not been addressed so far. The previous
panel spoke about the restricted housing options
that are available to tenants as a result of the right
to buy, which has resulted in the better
properties—if I may put it in those terms—being
sold off or bought by the sitting tenants. The
earlier panel also highlighted the concerns of
tenants and residents associations about future
housing provision if certain aspects of the right to
buy are retained. Do members of the panel want
to comment on the social impact—both the
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previous impact and the future impact—on the
communities that have been affected by the right
to buy and on what that means for many
communities throughout Scotland?
Rosemary Brotchie: We do not doubt or
challenge the point that the right to buy has had an
impact in breaking up the monotenure of estates
that was seen in Scotland perhaps 10 or 20 years
ago. In some cases, the right to buy has enabled
individual prosperity. However, it is arguable
whether those benefits will continue to have an
impact as we move forward. Right to buy has also
had a cost for families and other households. In
talking about what tenants feel about the right to
buy, we should not forget the large number of
tenants on housing waiting lists who are waiting to
be rehoused in family accommodation, which has
often been the first to be sold under the right to
buy. Those tenants are sometimes living in
situations of overcrowding with no hope of getting
suitable accommodation in the next 10 years. As I
said, there are also people who are in acute
housing need.
The impact of the right to buy has been to
reduce the quality and choice of social housing
that is available to those who are most in need.
Shelter firmly believes that the priority must now
be to safeguard the remaining social rented
houses for those who are stuck on waiting lists or
in temporary accommodation.
Robert Aldridge: To return to a point that was
made earlier, a key issue is what will happen to
RSL housing, which includes some of the most
modern, best-quality and larger social housing
units that have not yet been sold under the right to
buy. If we are to maintain a housing profile that
includes semi-detached houses with a front and
back garden in reasonable areas—all those things
to which tenants aspire—and if such housing is
not to be lost to the renting pool in the longer term,
it is really important that we restrict the right to buy
for such properties.
Alan Ferguson: Access to larger properties for
families or others is an issue. For example, in
Glasgow, there is no large family accommodation
left—it is not available. It is even very difficult to
buy houses in the private sector, because flats
seem to be all that we build. There is a real issue
about access to housing for families with a number
of children.
As I am sure that the committee is aware, there
is also an issue about regeneration. We have
spent a lot of money, time, effort and energy trying
to regenerate communities, but that is really
difficult to do. We have benefited from having
multitenure, but that has a downside for trying to
regenerate areas. We find that tenants in some
areas do not get their houses improved, because
the owners will not provide resources. In other
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cases, tenants‟ rents have to pay for
improvements for owners. There is an issue about
how we regenerate properly when there is mixed
tenure.
That takes us to the broader issue of the
responsibility of owners, in the traditional sector or
through the right to buy, for long-term
maintenance of the property. For tenement
property with four in a block and semi-detached
property, getting owners to take responsibility is an
issue, which is made worse in regeneration areas
where there has been the right to buy.
The right to buy has had quite a profound
impact in all sorts of ways, notwithstanding the fact
that many people have benefited from it.
John Wilson: I think that my next point will
develop one of Alan Ferguson‟s points. Problems
and issues are encountered in housing
management. We heard from the earlier panel that
housing officers in East Lothian do follow-up visits
for new tenancies six weeks after the tenant has
moved in, in order to advise people of their rights
and responsibilities with regard to their tenancy.
Over a number of years, we have failed to
deliver on follow-through work in housing
management to ensure that the tenancies that
have been granted are being adhered to. We
heard about the example of a 20-year-old being
moved into a four-in-a-block tenement with three
elderly neighbours round about, the tenancy
breaking down and the situation ending up with
the dispersal of the three elderly people. The
management issues that tenancies can create are
not dealt with, nor are the problems that tenants
identify and take to their landlord, whether that is
the local authority, an RSL or a landlord in the
private rented sector, to which Mr Ferguson
alluded. For example, a landlord can purchase a
house and let it to undesirable individuals without
checking the tenants, monitoring the tenancy or
trying to control the behaviour of those who live in
the house.
The bill does not address such issues. However,
perhaps the charter could say to landlords that
they have a duty and responsibility not only to
work with tenants, but to ensure that they provide
management services that are more than
adequate—almost perfect—to ensure that we do
not see the breakdown and disintegration of
tenancies in communities that we have seen over
the past 30 years.
Does the panel wish to comment?
Robert Aldridge: There is a lot of good practice
out there. Some local authorities and RSLs are
doing precisely what you recommend, and it is
important that we encourage those who are
perhaps not as good to come up to that standard.
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You have raised a point in my mind. Something
has happened partly as a result of the right to buy.
People have bought or inherited properties in
traditional council areas, become amateur private
landlords and let out their properties without
having the experience or skills to manage them.
Probably all members have come across
inexperienced landlords who have let out
properties to people whom they cannot manage. If
a property is within the control of a local authority
or an RSL, professional management experience
is available and there is the possibility of getting
support. If an amateur landlord who has no
experience of or skill in managing private lets is
involved, that can be disturbing to the local
community. I know that that issue has been raised
in the past, but it may be for another bill to
address.
Alan Ferguson: John Wilson‟s starting point
was to do with support and follow-up visits to
people in properties. There should be pre-tenancy
agreements, and information, advice and support
should be available at that point. Many
organisations should be involved. Robert Aldridge
mentioned good practice. Many organisations
provide welcome packs. A problem for many
tenants, particularly young tenants, is that they do
not have furniture. Packages on the availability of
furniture could be provided, or at least there could
be signposting to where people can get furniture.
John Wilson is right: follow-up work should then be
done. Some organisations follow things up, but
more could do so, although resources may be an
issue. We should try to encourage such work.
Robert Aldridge made the point that there is a
growing issue with the private rented sector.
Whether we are talking about the traditional
private rented sector or the private rented sector in
areas that used to be council house areas, there is
a problem with private landlords being unable, or
unwilling, to deal with antisocial behaviour. The
registration of private landlords was supposed to
help with that, but it is clear that that is not
working. Govanhill is one example in that context.
It is not just about overcrowding; it is about how to
drive up standards of service and quality.
In house condition surveys, the private rented
sector still has the worst-quality houses. The
sector is mixed and there are some very good
landlords, but there is no doubt that we need to
improve it. It is not just about the charter; it is
about whether there should be legislation to
regulate the sector. We do not want to frighten off
the sector, which has a crucial role, but we want to
drive up standards. Where is the discussion about
that? Where is the discussion about letting agents
and property managers and how we accredit or
regulate them? An important discussion that we
need to have is on how we can improve things in
the private rented sector.
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Rosemary Brotchie: Alan Ferguson mentioned
landlord registration. Under the Antisocial
Behaviour etc (Scotland) Act 2004, local
authorities have powers to encourage or force
landlords to deal with tenants who commit
antisocial behaviour. The landlord registration
process is due to be reviewed this year. The
committee has already heard views from other
witnesses on landlord registration. For us, a key
part of the review is how local authorities are
enforcing provisions. Is the objective that was set
to drive out rogue landlords or landlords who are
not conducting themselves as they should be and
not managing their tenancies appropriately being
met?
John Wilson: I look forward to Ms Brotchie‟s
response on the allocations that are taking place
through RSLs and local authorities. There is a
perception that 80 per cent of allocations are to
people on homelessness waiting lists, and it will
be interesting to see what evidence there is to
support that. It is clear that a perception-versusreality check must take place on how we are
moving towards the 2012 target of eradicating
homelessness. It will be interesting to see the
figures on how RSLs and local authorities are
meeting the targets.
12:45
Bob Doris: My question relates to the right to
buy. I indicate qualified acceptance of some of Mr
McLetchie‟s comments on lost capital receipts.
However, his approach towards the affair was not
balanced as it moved towards being alarmist
about rent levels. Mr Wilson was keen to redress
that balance slightly, and I hope to do that further.
Is there an economic cost to the overcrowding
and homelessness that are created when, through
the right to buy, homes are lost from the overall
pool of houses that tenants in the social rented
sector can use? I am thinking of factors such as
poorer educational attainment for children,
antisocial behaviour within housing estates, the
quality of life for many communities and health
outcomes. If we are going to put an economic
poundage on the move to end the right to buy, is
there a yin and yang? Is there another side of the
fence? Is there an economic reason to say that
having a greater pool of houses would create
better outcomes for communities and could save
society money?
Rosemary Brotchie: We are all nodding in
agreement. It is difficult to quantify such matters in
economic terms, as I am sure you are aware. It is
not as simple as making a straightforward
calculation and those things are not comparable.
However, as I am sure everybody acknowledges,
we are considering the rights of individuals and
their rent levels—although I am not absolutely
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certain that that is a key issue, as you said—
versus the wider issues, such as what social
housing is for and the needs of people who are in
acute housing need just now. I refer to those who
are on housing waiting lists with no hope of having
their housing needs met. Through not only the
reforms that are in the bill but the suggestions that
we make to strengthen them, we are trying to
address some of those needs and retain a
common pool of social housing.
Bob Doris: I saw nodding heads there, so I will
go on to my next question. I put it to the witnesses
that the right to buy did not create mixed
communities as much as we would like to think it
did. In my experience, in areas of society that
were already economically active and which had a
high standard of housing within the social rented
sector, people simply bought their houses
because they had the right to. There was no great
churn within the system to create mixed
communities; the same people stayed in the same
houses and we did not get the social dynamic that
we were led to believe we would get.
I mention that to lead on to the idea of pushing
the bill further and possibly not implementing the
right to buy for the 80,000 housing association
tenants. Is there a fear that, if a sizeable amount
of the good-quality housing association properties
were to go, it would create further stagnation
within the social rented sector? In other words, it
could damage the housing aspiration that there
used to be within the sector and accelerate the
ghettoisation of those who were left in social
rented houses. The best way to bring about mixed
communities might be to maximise the pool of
houses in the social rented sector. It is a difficult
challenge for the committee and the Scottish
Government, but do the witnesses feel that the
retention of those 80,000 houses would help us to
develop balanced communities?
Robert Aldridge: In general, yes. However, it is
horses for courses in different communities. It is
really important that an examination of the sale of
social rented housing should form part of the
discussions around the local housing strategy to
determine whether there are areas in which there
have traditionally been large, monotenure estates
that perhaps need to be broken up.
We must consider each area individually. There
may be issues in particular rural areas that need to
be dealt with differently. It is important that local
authorities draw up local housing strategies with
their partners and that they decide where the
housing would be sold on the basis of those
strategies rather than the blunt instrument of
extending the right to buy to all RSL tenants who
are not in charitable housing associations.
Bob Doris: That theory is interesting. Would
you support that rather than the Scottish
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Government using a big stick and legislating to
say that the right to buy cannot be exercised for
80,000 homes? If local authorities, in conjunction
with their partners, could decide in their next local
housing plans whether it was suitable for the right
to buy to apply, would that be a halfway house or
a reasonable local solution?
Rosemary Brotchie: The powers that local
authorities have under pressured area status
provisions and the extensions that the bill makes
to those powers will enable them to plan much
more effectively. Our proposal to move everybody
on to the modernised right to buy would enhance
the position further. At present, pressured area
status covers only people who have the
modernised right to buy. Many people in Scotland
still have preserved or existing terms, which
pressured area status does not cover. I agree with
what Robert Aldridge said about local authorities‟
ability to plan strategically to meet housing need
and to use the tools that they have.
Alan Ferguson: We return to an issue that the
committee covered earlier and in previous
discussions—a right to sell, or the ability of local
authorities to sell. When a local authority as a
strategic body develops its local housing strategy,
it considers need, demand and housing markets in
its area and it should be able to make the
decisions. The delegation to local authorities of
decisions on pressured area status is an example
of that.
Local authorities could decide that they want in
some areas to encourage people to buy their
property and that they want to sell their property.
They might decide that, in other areas, the right to
buy does not apply and they do not want to
encourage people to buy, because of shortages or
because the properties are new. Local housing
strategies come into that. The approach can be
more strategic than it is at present. As Rosemary
Brotchie said, that is not strategic. It could be more
strategic if local authorities could determine where
they want to sell properties and perhaps the
discounts that they want in such areas.
Bob Doris: That is helpful.
The Convener: I ask for clarification. Bob Doris
has talked about abolishing the right to buy, but
the bill will not abolish it. In fact, the witnesses‟
view is that the bill as it stands will have little or no
impact—or would it have a big impact?
Rosemary Brotchie: The Scottish Government
has calculated the impact that the proposals would
have—they would reduce sales by 21 per cent.
The Convener: In general terms and according
to academic study, the bill will have little or no
impact—it misses the point. I return to the point
that was made by Mr Ferguson and you that, to
have an effect and to save the houses that are

3082

apparently being lost—that is somebody else‟s
emphasis and not mine—a cap on the discount
would be more effective. Alternatively, one
proposal—you have made it—is giving everybody
the modernised right to buy, which equals a cap,
because big gains could be made, and
suspending the right to buy for the 80,000 people
who might assume a right in 2012 to do so. The
bill does not propose to abolish the right to buy; it
tinkers with it and does not deal with the real
issues.
Robert Aldridge:
conclusion.

I

disagree

with

that

The Convener: You made the case for the
other actions.
Robert Aldridge: We very much support the
suggestions that you described. We have all said
that the impact will not be immediate, but the
renting pool will be maintained over the medium to
long term, which will be significant. We have all
said that passing the bill this year will not suddenly
extend the number of lets in the social rented
sector the following year, but it will mean that a
broader range of social rented housing is available
in the future for tenants to use and that a broader
range is available to deal with people who are in
need.
Rosemary Brotchie: The bill will increase the
number of lets that are available and it will enable
local authorities to plan more strategically to meet
housing need in their areas, which is just as
important.
Alan Ferguson: There is no doubt that we are
left with a confusing landscape of people with all
different rights and discounts. We are not
abolishing the right to buy—we are saying that no
right to buy will apply to some properties and
some tenants but that others will have the
modernised right to buy and that, unless a change
is made, many others will have the preserved right
to buy. The picture is mixed.
The Convener: But if we were serious about
providing homes for the future for tenants in need,
we would abolish the right to buy or cap the
discount, or put everyone on the modernised right
to buy or suspend the right to buy forthwith for
housing association tenants—that would be a
serious way to tackle the issue.
Alan Ferguson: If the outcome or principle
was—
The Convener: Is that not what you want?
Alan Ferguson: We want to retain as many
properties as possible. As you said earlier, the
decision on how far we go to ensure that we can
do that is political. The ways that you outlined are
certainly ways of trying to move forward and to
maintain as many properties as possible. The
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Mary Mulligan: I have a brief final question.
From written evidence, I noted comments on
cyclical inspections and a landlord‟s right to
discuss decisions as they are made or to appeal
them. In evidence to the committee, the
Convention of Scottish Local Authorities said that
local authority housing should not come under the
Scottish Housing Regulator. What are the
witnesses‟ views on that?
Alan Ferguson: Do you want a yes or no?
Mary Mulligan: If possible.
Alan Ferguson: Local authority housing should
be regulated by the Scottish Housing Regulator. I
think that that is the view of many of our members
who work in local authorities and, indeed, the view
of tenants.
Robert Aldridge: I agree. On the point about
cyclical inspections, it is important that there is at
least one further round of homelessness
inspections as we approach 2012. There was an
initial round, in which most local authority
homelessness services performed a lot worse
than their housing management services did. If we
are to make the policy work, it is important to carry
on the inspections to ensure that the support
exists to ensure that the 2012 target is met and
that the work continues beyond that.
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Rosemary Brotchie: COSLA‟s argument is for
breadth, whereas we want to see depth in
inquiries and investigations, particularly those on
homelessness
services.
In
the
initial
homelessness inspections, which were baseline
inspections, local authority homelessness services
scored very low. We want to see continued
emphasis on ensuring that those services are
brought up to a much higher standard.
Mary Mulligan: Just to reassure you, we have
taken on board the points that you made in written
evidence.
The Convener: That concludes our question
session. I offer sincere appreciation to the
witnesses. In giving evidence, you have engaged
with the committee in a frank, honest and robust
way, which has been greatly appreciated and has
made for a very interesting session. I thank you all
for your attendance and for your evidence.
12:58
Meeting continued in private until 13:21.

SUPPLEMENTARY SUBMISSION FROM HILLHEAD COMMUNITY
COUNCIL
1. I have given further thought to some of the aspects raised in the
communities committee.
Whether measures should be on the face of the bill or not.
2. We need something in the bill itself which will ensure that whatever
measures are taken will be actionable. Guidance has not worked and
in any case I understand that it has no legislative force. The Bill as
currently written does not meet all the necessary contingencies. If there
is some flexibility in adding to the bill easily and quickly or there is
subordinate legislation, there needs to be a clause which ensures that
any additions have the same force as if they were part of the Bill itself.
3. The matter is also very urgent. The damage already done to housing
and to communities and the propensity for further damage
means
that we cannot wait for another bill or support any delay in this bill.
4. We also need to enable the existing part of the bill which increased
fines to £20,000.
Temporary Licences and party or holiday flats
5. I am not sure how these would work since an HMO is defined as being
the principal home of the tenants. People renting holiday flats or party
flats have their permanent home elsewhere. The licence would
therefore probably have to be for a temporary let.
6. I asked someone in Edinburgh who suffers from such lets. Her opinion
was that there are two kinds of problems associated with party flats :
one is the kind I described, where, during student vacations or between
lets, a landlord of an HMO lets to far more people than permitted on
his licence.
7. The other is where parents, who have bought flats for their student
children, sub-let over the vacations. In both cases there is little
management or overview and it seems probable that Council Tax
payable during this period may not be collected. The numbers may be
more restricted in the second category.
8. I have also been informed that some people outside Glasgow hire a flat
in Glasgow specifically to hold a party. Glasgow has a policy in the
City Plan 2 to deal with holiday lets, but I do not know if it is effective. In
the case of parties the disruption to neighbours has already taken
place before the local authority can take action.
Civil versus Criminal courts.
9. It appears that there are 3 possible ways of dealing with
prosecutions:-
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x

Criminal proceedings
The expense is prohibitive unless the fiscal can routinely ask for a
compensatory order to be made to the local authority as in the case
of victim assaults. Advice would need to be taken on this. Glasgow
HMO unit could be consulted on any problems of proof.

x

Civil courts
This loses the punitive and reputational aspects of criminal
proceedings.
A civil remedy would probably need to be created e.g. breach of a
licence or serious or persistent breaches could be penalised by the
licence being revoked. I am advised that this would probably need
the creation of another civil remedy, but I have no expertise in this.
If a landlord is fined in the civil court that discharges the offence,
though it might be repeated or persistent. It would not be possible
for a licensing court to take that offence into account when deciding
whether to grant a licence. Nor could the Landlord Registration
scheme take note of the offence, no matter how serious or how
persistent.
I am still of the opinion that local authorities need to be awarded the
fines from successful prosecutions, but would like to see the
licensing courts able to take note of the offence. Most cases now
taken to court are serious or for repeated or persistent offences.
How can the record be kept and used effectively?

x

Environmental fiscals
Cases might be referred to a designated environmental fiscal.
Although he/she deals with breaches of bye-laws they do look at
wider issues, of which these cases might be examples.
I do not know if there is such a fiscal in Glasgow, but this might be
overcome or cases taken to a particular fiscal in the vicinity.
We would still be anxious that the local authority should not be out
of pocket and the punitive and reputational aspects of criminal
proceedings would be retained.

Internal alterations to tenements.
11. Civil servants working on the Bill have told me that to do anything
about this would interfere with people’s rights to do as they wish in their
own home. This is not a tenable argument:x The kind of activities I outlined interfere drastically with the rights of
others sharing the same building, for which there is currently no
remedy.
x Already any such presumed “right” is restricted where category A
and B buildings are concerned.
x The rights of the occupants of tenements are already restricted in
principle by burdens in the deeds or in deeds of conditions outlining
what may or may not be done by individuals to common parts, or
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even windows which are usually the responsibility of an individual
but must preserve a common appearance.
The problems I outline (subdivisions of rooms and moving of water
services) are recent developments so are not addressed in
traditional deeds or conditions.
Tenements or flatted dwellings cannot continue to provide
reasonable housing unless account is taken of the interests of the
buildings themselves and the inhabitants.

11. I ask that this matter of subdivision and the moving of kitchens and
bathrooms, with consequent extension of plumbing and drainage
across the premises, whch has caused so many problems for
neighbours, taken very seriously by the committee.
12. I also ask that some way be found to allow licensing boards to address
this problem where it already exists, i.e. to be able to consider it in
renewal applications.
13. It also should not be possible for local authorities to give “letters of
comfort” in respect of such alterations, since this will perpetuate the
problems for neighbours and deprive them of redress.
Glasgow’s policy on HMOs.
14. I attach this for the information of the committee. It should be noted
that despite such a policy having been in force in the previous City
Plan 1, HMOs continue to proliferate in Hillhead. Glasgow also states
that HMOs should have direct access to a lit street, whch implies that
HMOs are not appropriate in the upper floors of tenements. (Most in
Glasgow are in the upper fllors of tenements.)
15. One problem is the ten year rule, whereby an unauthorised HMO
acquires planning consent if it manages to escape detection or
enforcement for ten years.
16. The other is that the council takes the view that as legislation and
policies are not retrospective, letters of comfort are issued, regardless
of whether the property had been operating legally or not.
Consequently there is no remedy for the situation. Landlords and
managing agents also apply for, and are granted, licences for an
increased number of tenants.
17. In 1985 , 23% of the housing in Hillhead was in HMO use, though the
Reporter examining the local plan agreed that 10% would be
reasonable
18. In 2001 that percentage had risen to over 60%, despite policies limiting
the presence and location of HMOs.
19. Such is the number, and such is the resulting harm, that no further
HMOs will be granted planning consent in Hillhead and Woodlands.
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While this new policy is welcome, it does nothing to redress the
balance.
20. We would like to see some means of redressing the balance and look
to the licensing system as one means of doing so. We think that there
needs to be some measures in force which allow local authorities to be
proactive in reducing the numbers in particular areas.
Jean Charsley
Hillhead Community Council
11 May 2010
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT
RESPONSE TO QUESTIONS ON HOUSING (SCOTLAND) BILL ARISING
FROM EVIDENCE SESSION ON 21 APRIL 2010
Q1. Can the SG identify for us the legislation primary or secondary
governing payment of HAG to HAs and the specific provision in that
legislation which requires HAs to repay HAG to the SG if it sells a house
under RTB ?
1.1 The Affordable Housing Investment Programme (AHIP) is the programme
used to fund Housing Association Grant (HAG) which is awarded under
Section 2 of the 1988 Housing Act.
1.2 The power to reclaim HAG on a RTB sale is contained within Scottish
Homes (Recovery of grants etc) General Determination 1989. This links into
section 52 of the 1988 Housing Act. This document lists the relevant events
that require grant to be repaid. One of these events (listed at paragraph
3.1(b)) is if the house is no longer being used for a purpose for which the
grant was made, that is, to provide social rented accommodation. A RTB sale
triggers such an event.
1.3 The income received by SG from RSL RTB sales is derived by
contractual agreements, the nature of which depend on the type of RSL, as
described below:
x

General RSLs. These are the most numerous. The RSLs in this
group have developed through new build and some rehab using HAG.
When a house is sold a proportion of this HAG has to be repaid,
therefore the RSL is not the beneficiary of the full receipt.

x

LSVT (Ex Scottish Homes) The original transfer price included
an assumed level of income for the RSL from RTB receipts, which
reflected the level of income RSLs needed from RTB receipts to meet
their business plan obligations (e.g. SHQS). This income level was
stipulated in the contracts. In theory, receipts over and above those
contained in the assumption were to be returned to SG (net of a
calculation for loss of income) for a period of time defined in the
contracts. However, there has been a long-running difference of
opinion between SG and some of the RSLs regarding the clauses
relating to RTB receipts and the SG's powers to enforce them. We
have recently written to all RSLs with Scottish Homes contracts saying
the SG is minded to set aside the contracts on certain conditions. All
RSLs with these contracts, provided they meet the conditions, will in
future be allowed to retain all RTB receipts. The Bill will therefore have
no financial impact on the SG in terms of these contracts.

x

LSVT (Local Authority) There are six such RSLs which were set up to
manage ex-local authority stock following stock transfers. However
these relatively new RSLs do not retain the full receipts as they have to
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remit back to SG an amount that is determined by a pre-agreed
formula . This formula takes into account the future rental income and
expenditure on the stock that would have occurred had the property
been retained by the RSL and not sold under RTB. This formula was
agreed because the transfer price of the stock was originally calculated
assuming no RTB sales and thus some compensation mechanism was
required to protect both the new landlord organisation and taxpayers.
Q2. If the SG is projecting sales of 3500-4000 HA homes per annum
after the 10 year exemption period from RTB has expired why is there no
estimate of the substantial receipts which would flow into the
Government from these HAG repayments?
2.1 The above projections were published in 2006. Paragraph 2.1 of our
previous responses to questions arising from the Committee’s evidence
session of 24 March highlighted that in the intervening period the financial and
economic context has changed significantly. The Scottish Government’s
more recent forecast suggests that if the 10 year suspension came to an end
in 2012, around 2,800 RSL properties would probably be sold under the RTB
over the ten years from 2012 to 2022.
2.2 There was no estimate of income from RTB sales receipts because there
is a great deal of uncertainty inherent in accurately forecasting gross and net
RTB receipts due to RSLs. Paragraphs 3.1 to 3.4 of our previous responses
to questions arising from the Committee’s evidence session of 24 March
highlighted that this is largely due to the interaction between the variables
involved, namely: the market value of properties sold; the level of tenants’
RTB discounts, the amount of private finance outstanding; and the original
amount of HAG grant. These uncertainties mean that it is not possible to
estimate a figure with sufficient precision for it to be useful.
Q3. The SG previously told us that repayments from stock transfer
sales were recycled into the Affordable homes budget. Is this also true
of HAG repayments at present and is it the policy intention that future
HAG repayment receipts will be similarly recycled?
3.1 Repayment of HAG, like the LSVT receipts, is recycled back into AHIP.
Scottish Government has no plans to change this arrangement. In 2009-10
approximately 20% of AHIP’s RTB sales income was derived from HAG
repayments and approximately 80% was derived from repayments from stock
transfer sales; however the amount and proportion does vary year on year.

Scottish Government
27 April 2010
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SUPPLEMENTARY SUBMISSION FROM SHELTER SCOTLAND
Impact on rents of proposals to reform the Right to Buy (RTB)
1. At the LG&C Committee last Wednesday 21 April, I said I would seek further
information on the impact on rents of changes proposed to RTB. I apologise for
the delay in getting back to you while I have investigated this matter with the
Scottish Government
2. In my response during the meeting I referred to modelling that the Scottish
Government had done looking at the impact of various packages of reform on
local authorities’ investment capacity. This formed the basis of the memorandum
that was considered by the Finance Committee. In response to the queries that
were raised at last week’s meeting, I have learned that the model assumed that
investment needed for SHQS would be met. The model therefore showed the
impact on additional investment capacity. It concluded that where a local
authority might anticipate a decrease in income through changes to the RTB, a
number of factors could be considered to make up this loss. It would be for
councils to determine locally how to do this, but their options include efficiency
savings, looking at altering the scope and scheduling of the (non SHQS)
investment programme and reviewing rent levels. The modelling showed, overall,
that the impact of the proposed changes to RTB was marginal as compared to
the impact of wider changes in the housing market.
3. I hope this information is useful to the Committee.
Rosemary Brotchie
Policy Officer
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SUPPLEMENTARY SUBMISSION FROM SHELTER SCOTLAND
Percentage of lets to homeless people
1. At LG&C Committee yesterday (21 April) Rosemary from Shelter said
that she would provide the Committee with data on the percentage of
lets going to homeless people.
2. For 2008-09 (the most recent year for which data are available) the
percentage of all lets of both RSL and council homes which went to
homeless people was 34.8%. That is, two-thirds of lets went to waiting
and transfer list applicants.
3. Interestingly, although RSLs had considerably more lets than councils –
29,272 for RSLs compared to 24,743 for councils – RSLs allocated a
much lower percentage of lets to homeless people – 24.3% compared
to 47.2% for councils. That is, RSLs are letting to homeless people at
around half the rate which councils are. One way of reducing the
pressure on councils therefore is to increase the overall role of RSLs in
allocating houses to homeless people (as indeed some individual RSLs
are already doing). This view has also been put by the Scottish Housing
Regulator. And it is also why Shelter has argued that the Housing Bill
should strengthen the provisions for section 5 referrals. And one of the
key ways in which RSLs say that they can provide more help for
homeless people is if referrals are accompanied by packages of support
where needed – again, an area where Shelter believes the Housing Bill
can be strengthened.
4. I hope that this answers your query.
Gavin Corbett
Policy Manager
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SUPPLEMENTARY FROM SHELTER SCOTLAND
Better support key to preventing homelessness and improving life
chances
1. The Housing Bill presents Scottish Ministers with a final opportunity to put
homelessness prevention and equal access to support central to achieving
the 2012 homelessness commitment. Enshrining access to housing
support in legislation will allow those facing the spectre of homelessness
to access the right support to keep their home.
2. We know the Scottish Government has been absolute in its support for the
2012 homelessness commitment. Now we are asking for your commitment
to Better Access to Support to make 2012 a reality for all.
3. Across Scotland, over 41000 households - including approximately 10,200
lone parent families, 3,400 veterans, 9,600 single young people and
22,000 children — became homeless last year. Homelessness and bad
housing are at the root of Scotland’s social problems; housing deprivation
is as bad a risk to health as smoking and homeless children are twice as
likely to leave school without qualifications. We know that disabled people,
lone parents, young people and veterans are all over represented in the
homeless population.
4. Solutions do exist to break the cycle of repeat homelessness by identifying
and tackling the range of issues a family or single person faces to keep a
home, but these are not available to everyone. Many people are simply
handed the keys to a house with little prospect of being able to keep the
tenancy for the long term. Even where services exist and can help, these
are not always taken up because time is not invested to understand the
real reasons for a person’s problems and to point them in the direction of
those that can help.
5. Addressing the need for a house in exclusion from an individual’s other
needs too often simply sets people up to fail when they are eventually
granted a tenancy. The lack of integration between housing departments
and other agencies brings a high cost to the taxpayer and the individual
alike. Last year it cost at least £30 million to re-house people who were
homeless more than once in a year. In comparison, Fab Pad, a project to
help young homeless people to settle and keep their home, found that for
every £1 invested in the project, a social return of more than £8 was
realised. Better Access to Support, will reduce the numbers of people
finding themselves in a revolving door of homelessness, as well as
allowing councils to make efficiency savings.
6. The Housing Bill offers the opportunity to connect the needs of homeless
people to the support services that are there to help. A straightforward
amendment that provides anyone who registers as homeless with a simple
assessment of support needs, offers the best solution to this problem.
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Following this assessment people would be helped to engage with support
and advice services to meet support needs where appropriate.
7. Preventing homelessness and driving up the supply of affordable homes to
rent that are accessible to all are the twin pillars of solving Scotland’s
housing crisis. In these constrained financial times, better access to
housing support can have a greater and quicker impact on homelessness
in Scotland than almost any other solution.
8. That is why we have come together to ask you to enshrine Better Access
to Support in the Housing Bill.

Graeme Brown, Director, Shelter Scotland
Alan Dickson, Chief Executive, Capability Scotland
Martin Crewe, Director, Barnardos Scotland
Alastair Cameron, Chief Executive, Scottish Churches Housing Action
Phil Robinson, Chief Executive, Quarriers and Quarriers VIP group
Bill Watson, Chief Executive, SAMH
Sure Robertson, Director, One Parent Families Scotland
Derek Couper, MSYP, Chair, Scottish Youth Parliament
Susan Aktemel, Director, Impact Arts
Ian Ballantyne, Chief Executive, Scottish Veterans’ Residences on behalf of
Veterans Scotland
Tam Baillie, Scotland’s Commissioner for Children and Young People
Ilene Campbell, Director, Tenants Information Service
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WRITTEN SUBMISSION FROM THE SCOTTISH GOVERNMENT
1.

Local connection amendment - would this mean that
Armed Forces would be classed as a "priority"?

1.1

Under section 27 of the Housing (Scotland) Act 1987, service in the Armed
Forces specifically prohibits a person or household forming a local
connection with an area due to employment or residence. In contrast,
civilian residence or employment forms such a connection. The amendment
will not class members of the Armed Forces as a “priority” instead it will give
them parity with civilians in regard to local connection legislation.

2.

What will the impact be of section 143 of the Bill, and do you have any
estimates of the number of people that will be affected by this change, will
be eligible for permanent accommodation from the local authority, and what
the affect will be on housing stock?

2.1

As set out in paragraphs 300 to 304 of the Financial Memorandum 1 to the
Housing (Scotland) Bill, the Scottish Government considers that it is unlikely
that this amendment will increase costs on local authorities. Any costs
would be limited to administrative charges related to re-housing the
household rather than making a referral to another authority. The household
would be re-housed by a local authority (if it was assessed as homeless, in
priority need and not intentionally homeless) – the question would be which
authority did this. This means in practice that some local authorities will be
housing cases themselves rather than making a referral onto another local
authority. Based on the number of cases in 2007-08 (five) and in 2008-09
(three), and the fact that local authorities are broadly sympathetic to people
in this situation the Scottish Government estimates that the number of cases
will remain low and there will be minimal impact on housing stock.

3.

Members were keen to know what overlap there is between this Bill and the
Private Housing Bill which will follow - and why there is a need for a Private
Housing Bill? Further to this, it would be helpful to know why the provisions
relating to private housing in relation to this Bill, such as landlord registration
and HMOs are in this Bill rather than the Private Housing Bill. It would be
useful to know, if possible, what areas the PHB is likely to cover.

3.1

As we explained in the consultation paper Private Housing Issues: Housing
Bill Consultation 2 , which was published in July 2009, a number of
suggestions for improvements to legislation on private sector housing had
been put forward. Those relating to landlord registration arose largely from
a review of the legislative framework; those on HMO licensing from
concerns expressed by local authorities and other stakeholders; and those
on local authority powers to deal with disrepair in privately owned houses
from local authority responses to consultation on the implementation of the
relevant parts of the Housing (Scotland) Act 2006.

1
2

members of the

http://www.scottish.parliament.uk/s3/bills/36-Housing/b36s3-introd-en.pdf
http://www.scotland.gov.uk/Resource/Doc/278604/0083694.pdf
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3.2

Since these proposals were relatively straightforward and we considered
that it would be helpful to introduce them as soon as possible, we decided to
take the opportunity to consult on including them in the current Bill. (The
consultation on the draft Bill, published in April 2009, had stated that we
intended to do this.) There was widespread support for the proposals, so
provisions based on them have been included in the Bill. Detailed
consideration of the private sector provisions in the Housing Bill is set out in
paragraphs 178-235 of the Policy Memorandum 3 and paragraphs 268-298
of the Financial Memorandum.

3.3

The Scottish Government Review of the Private Rented Sector, which was
published in March 2009, gathered and analysed evidence on the sector
and identified areas for policy development. As we explained in the July
consultation paper, the Review raised a number of more complex issues,
which required detailed discussions with stakeholders in order to develop
fully considered proposals.

3.4

Ministers therefore established the Scottish Private Rented Sector Strategy
Group, which comprises representatives of key stakeholders in the sector. It
met for the first time on 2 October 2009. Its role is to advise Ministers on
how best to support the sector in order to develop its potential. Its first task
was to make recommendations on proposals for primary legislation, arising
from the Review and stakeholder representations, which could be the
subject of consultation, with a view to their inclusion in a possible private
housing bill later in 2010, should a legislative opportunity arise.

3.5

The Strategy Group concluded its Consultation Recommendations Report in
December 2009. It recommended that the Scottish Government should
consult on proposals relating to:
x

3.6

4.

3
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landlord registration (mainly aimed at helping local authorities to gather
evidence);
x
HMO licensing (relating to rent repayment orders and refusal to provide
information);
x
overcrowding in the private rented sector; and
x
the tenancy regime (including facilitation of landlords’ rights of access
and possession, a mandatory information pack for new tenants and
clarification of reasonable pre-tenancy charges).
Ministers are currently considering whether to consult on these proposals for
primary legislation, which could lead to a bill. A consultation could include
proposals on other aspects of housing. Since the proposals, if taken
forward, would make more fundamental changes to the private rented sector
– particularly with regard to the tenancy regime and overcrowding – it is
appropriate that they should be dealt with in a separate private housing bill,
which would allow Stage 1 evidence gathering.
In terms of the Regulator, is it possible to clarify the role and responsibility of
letting agents - the example a member raised was if someone wishes to

http://www.scottish.parliament.uk/s3/bills/36-Housing/b36s3-introd-pm.pdf

take action against a landlord, can the landlord say it’s the letting agent's
responsibility? (We are not sure whether this is covered in the Bill.)
4.1

The Bill does not provide for the Scottish Housing Regulator to have a role
in regulating the private rented sector. The main form of regulation in the
sector is landlord registration, which is operated by local authorities.

4.2

As was shown in the Scottish Government’s Review of the Private Rented
Sector, agents have a range of roles, from merely finding tenants to
managing the property and tenancy. The precise responsibilities that an
agent has depends on the contract between the agent and landlord. The
main point is that a principal (the landlord) is liable for the acts and
omissions of any agent appointed by them. Even if a landlord has appointed
an agent, a local authority could take action against the landlord in relation
to landlord registration if either was found to be not fit and proper.

4.3

The regulation of agents in the private rented sector would fall into the
reserved area of consumer protection. However, the Scottish Government
encourages agents to register voluntarily under the system of landlord
registration. This means that they have to be judged to be fit and proper to
let property. When a landlord nominates an agent who is not registered,
that agent also has to be judged to be a fit and proper person. There is a
provision in the Bill to allow a fee to be charged where a landlord who is
already registered subsequently nominates an unregistered agent. Detailed
consideration of this is set out in paragraphs 288 and 289 of the Financial
Memorandum.

4.4

Another provision in the Bill would give a local authority the power to require
certain persons associated with a house, including a landlord and an agent,
to provide the local authority with information to enable or assist it to carry
out its landlord registration function. This could, for example, be information
to establish that a tenancy is in place.
Information on this is provided at
paragraph 287 of the Financial Memorandum and consideration of the
consultation on this issue is provided at paragraphs 193-197 of the Policy
Memorandum.

Questions on Right to Buy.
5.

The Bill proposes to end RTB for new tenants to social housing. The
questions David McLetchie asked of officials appeared to confirm that such
new tenants would only have a modernised RTB under the existing law but
the Committee would welcome confirmation of this.

5.1

Tenants who gained the right to buy on or after 30 September 2002 will do
so on modernised terms (please see paragraph 6.1 below for further detail).

6.

The Bill proposes to end RTB for new social housing whether the tenancy is
granted to an existing tenant or to a new tenant. In the case of a grant to an
existing tenant, as the law presently stands in what circumstances would
that tenant have a preserved RTB and in what circumstances a modernised
RTB? The answers given to questions from Mr McLetchie seemed to
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suggest that invariably such tenants would only have a modernised RTB
under the present law but this was queried by John Wilson. The Committee
is keen to establish the extent to which tenants are going to be affected by
this change.
6.1

As a result of the introduction of the modernised RTB in the Housing
(Scotland) Act 2001 (‘the 2001 Act’), social housing tenants with ‘preserved’
RTB entitlements (i.e. those tenants who had RTB entitlements prior to
introduction of the 2001 Act) who make a voluntary transfer will be given a
less generous modernised RTB entitlement over that property. The only
instances where a transferring tenant can maintain their ‘preserved’ RTB
entitlement are where a landlord needs to recover possession of or demolish
a property. The full list of exceptions is described below.

6.2

Schedule 2 of the 2001 Act, and the Housing (Scotland) Act 2001 (Scottish
Secure Tenancy etc.) Order 2002 (Scottish Statutory Instrument No. 318),
sets out a limited number of circumstances in which tenants whose
tenancies are terminated can retain a RTB discount on 'preserved' terms. In
essence, these are either when:
(a) the local authority has made an order for recovery of possession under
section 16(2) of the 2001 Act, and the ground on which proceedings for
recovery of possession have been raised falls within grounds 9 to 15 of
Schedule 2 of the 2001 Act,
x
x
x

x

x
x

x

x
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Where the tenant is moved because the house is overcrowded;
Where the tenant is moved because the house has to be demolished
or substantial work carried out on it;
Where the tenant is moved because they occupy a house designed for
occupation by a person with special needs and if a person with special
needs no longer lives there and the landlord requires it for occupation
by another person with special needs;
Where the tenant is moved because the tenant occupies the house
forms part of a group of houses designed for persons with special
needs, if a person with special needs no longer lives there and the
landlord requires it for occupation by another person with special
needs;
Where the tenant is moved because the interest of the landlord is that
of lessee and the lease has terminated;
Where the tenant is moved, where the landlord is Orkney Islands,
Shetland Islands or Western Isles Council and the house is held by the
council for the purpose of its functions as education authority it is
required for the accommodation of a person who will be employed for
those purposes;
Where the tenant is moved because the landlord wishes to transfer the
tenancy of the house to the tenant’s spouse or partner who has applied
for a transfer and the tenant or spouse of the other person no longer
wishes to live together with the other in the house; and
Where the tenancy is terminated by written agreement between the
landlord and tenant and the landlord has made the decision to

demolish the house and as a result of that decision, the landlord has
made other accommodation available to the tenant.
or
(b) the landlord has made a decision to demolish the house and, as a
result of that decision, has made other accommodation available to the
tenant.
7.

7.1

7.2

7.3

7.4

In light of these two questions, it might be helpful to provide a general note
on the preserved RTB and modernised RTB entitlements, and to provide a
list of scenarios comparing situations under proposed and current
entitlements when people move - you will recall Mr McLetchie asked a few
"what if" questions in this regard.
‘Preserved' Right to Buy entitlements
Tenants who have RTB entitlements over their current house that date from
before 30 September 2002 can buy after a two-year qualifying period with
relevant landlords. For houses their discount starts at 32 percent of the
market value after 2 years , rising by 1 percent a year up to a maximum of
60 percent. For flats their discount starts at 44 percent of the market value,
rising by 2 percent a year up to a maximum of 70 percent.
'Modernised' Right to Buy Entitlements
Tenants who gained the right to buy on or after 30 September 2002 can buy
after a five-year qualifying period with relevant landlords. Their discount
starts at 20 percent of the market value after those five years and rises by
one percent a year for all house types, up to a maximum of 35 percent or
£15,000, whichever is the lower.
Under current arrangements some tenants of social landlords have no RTB
entitlements (for instance if they live in group housing or their landlord has
charitable status) or have had their RTB entitlements suspended (for
instance by the ten-year suspension or a pressured-area designation). All
possible factors that may affect a tenant's RTB entitlement can be found in
sections 61 to 84A of the 1987 Act. Existing exemptions and limitations will
continue to remain in force as they currently stand unless any of our
proposals to reform them are adopted.
Scenarios that might apply to existing tenants after the changes to the
existing legislation takes effect.
Our reforms will end the RTB for new social housing. These are houses let
under a Scottish Secure Tenancy (SST) created on or after the
commencement date (e.g. 1.2.2011), but which were not let under a SST
before 25 June 2008. This new exemption will apply mainly to new-build
houses, but could also include those houses that have been acquired by
social landlords and used to house those on waiting lists.
Here are just 3 common scenarios to demonstrate the effect of making
new supply houses exempt from the RTB
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7.5

7.6

7.7

7.8

TENANT A
Is a local authority tenant with a pre-existing preserved RTB with the
maximum 60% discount on his existing house. The tenant applies to his
landlord for a transfer. He accepts that he loses his preserved RTB and
moves to the less generous modernised RTB introduced by the Housing
(Scotland) Act 2001. The Housing Bill reforms have no effect on this tenant.
TENANT B
A local authority tenant with a pre-existing modernised RTB moves to
another social housing property on 1.2.2011. As the tenancy falls under the
definition of new supply (e.g. it is a new built house), the tenant will be
exempt from the RTB.
TENANT C
A local authority tenant with a pre-existing modernised RTB moves to
another social housing property on 1.2.2011. However, the landlord did not
serve a notice informing the tenant that the house is exempt from the RTB.
Consequently the tenant would be given the modernised RTB by default.
The proposed reforms will also end RTB for new tenants to social housing
and those returning after a break. These are persons taking up a Scottish
secure tenancy for the first time and those returning to the social rented
sector after a break. They will not have the right to buy over any property
they rent from a social landlord.
Here are 3 common scenarios to demonstrate the effect of exempting
new tenants from the RTB

7.9

7.10

7.11
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TENANT D
A person leaving private sector accommodation takes up an SST for the first
time after 1.2.2011. He has no previous connection with the social rented
sector. As the tenant meets the definition of a new tenant that is in the Bill,
they would not have the RTB.
TENANT E
A school janitor leaves his tied house on retirement and is offered a local
authority house. His tenancy starts after 1.2.2011. He will be entitled to the
modernised RTB because his existing landlord is listed as a “relevant
landlord” under section 61(11) of the 1987 Act. Other relevant landlords
include a Police Authority, the Forestry Commission and the Prison Service.
Those occupying houses provided by these employers cannot exercise the
right to buy, but should these tenants move to a social landlord, they can
then count the time in these earlier houses if they exercise the RTB.
TENANT F
Ex-service personnel taking up a tenancy after 1.2.2011, having had a
break of tenancy in between leaving the services and waiting for a tenancy
offer from the social landlord. The social landlord uses their discretion to
waive the break in tenancies so that previous occupation in service
accommodation counts towards the RTB. This change will not be achieved

by legislation but rather through an amendment to the RTB guidance to
social landlords. The guidance will remind landlords of these discretionary
powers, and encourage them to use these, in order that service personnel
are not disadvantaged under the RTB.
8.

In the consultation on the draft Bill it was suggested that the proposals in the
Bill regarding RTB could retain an extra 10,000 to 18,000 homes for social
rent between 2012 and 2022. Can you provide information on how this was
calculated and the reason for difference in estimates?

8.1

This is set out in paragraphs 224 to 229 and in table 4 on page 44 of the
Financial
Memorandum
http://www.scottish.parliament.uk/s3/bills/36Housing/b36s3-introd-en.pdf
These paragraphs and the table are reproduced at Annex A for ease of
reference. Further clarification of the information set out in the Financial
Memorandum is provided below.
x

x

x
x
x

x

9.

Under the RTB reforms it is estimated that there will be between 9,700
and 17,900 fewer sales, which is equivalent to a 21% reduction on the
base case. Local authority landlords have consistently sold a much
higher proportion of their total stock (typically 2% to 3%) than RSLs (for
whom the figure is usually below 1%) (paragraph 256 of the Financial
Memorandum).
Under the RTB reforms there could be 17,900 fewer RTB sales between
2012 and 2022 compared to the base case (i.e. under current RTB
legislation) if housing market conditions improve and the RTB sales rate
(i.e. the number of sales as a percentage of all stock) reaches 2%.
If the RTB sales rate was at 1.5% for this period there could be 14,000
fewer RTB sales.
If the RTB sales rate was 1% for this period there could be 9,700 fewer
RTB sales.
Ending RTB for new tenants is the main contributor to the collective
impact of all proposed RTB reforms. By ending RTB for new tenants
there could be 11,600 fewer RTB sales between 2012 and 2022
compared to the base case if housing market conditions improve and the
RTB sales rate reaches 2%. If the RTB sales rate was 1% for this period
there could be 6,500 fewer RTB sales.
New tenants entering the social rented sector are typically given
modernised RTB entitlements. Under these modernised terms they must
wait 5 years before they can exercise their RTB. Therefore this reform
will only have an impact after the SHQS deadline of 2015 and social
landlords’ capacity to invest in existing stock for SHQS should not be
significantly affected.

RTB is derived from the 1980 Act but even in that wide ranging Act there
were exceptions. What were they and, of the tenants at the time, how many
were given a RTB and how many were excepted from RTB?
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9.1

Sections 1(3) and 10 of the Tenants Rights etc (Scotland) Act 1980 made
the right to buy available to tenants with secure tenancies where the
landlord was one of a number of public sector bodies (principally councils,
development corporations, the Scottish Special Housing Association and
some registered housing associations within the meaning of the Housing Act
1974). The Right to Buy was extended to other housing associations by the
Housing Scotland (Act) 1986. To qualify for the right to buy, the tenant had
to have occupied the dwelling-house (or a succession of dwelling-houses
provided by public sector landlords) for a period of at least 3 years.

9.2

The number of tenants who held the RTB at 1980 is not held centrally, nor is
the number who were unable to exercise that right because they were
exempt. Under the original 1980 Act, now substantially amended, the only
exceptions to the RTB for tenants with a secure tenancy that applied at the
time were where the authority was not the heritable proprietor of the house
or where the tenant lived in sheltered housing.

9.3

Some tenancies were specifically excluded from the definition of secure
tenancies, and accordingly from the RTB (s.10(4)(a) of the Act). These
tenancies were listed in Schedule 1 to the Act and are:
-
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tenancies for a fixed period exceeding 20 years;
tenancies where the tenant occupies the dwelling-house under a
contract of employment with the landlord or any local authority or
development corporation;
temporary lets to persons seeking accommodation;
temporary lets pending development affecting the dwelling-house;
temporary accommodation during works to the tenant’s usual home;
temporary accommodation for homeless persons;
tenancies applying to certain agricultural and business premises i.e.
where the dwelling-house:(a) is let together with agricultural land exceeding two acres;
(b) is or includes premises used as a shop or office;
(c) is or includes premises licensed for the sale of alcohol;
(d)
is let in conjunction with the purpose of business, trade or
professional purposes, or for the sale of alcohol.

10.

The RTB rules were "modernised" in the 2001 Act. This created a further
distinction between those tenants who retained a preserved RTB under the
1980 Act and those who now have a modernised RTB. It would be helpful
to know how many tenant households fall into each category and how these
figures are changing over the years given that the number of tenants with
preserved RTB is falling and the number with a modernised RTB is growing.

10.1

RTB sales numbers are driven by individual decisions by tenants with RTB
entitlements to purchase their properties. Purchase decisions are influenced
by factors such as the value of the property, the personal financial
circumstances of the tenant and wider housing market and credit availability
conditions. This information is provided at paragraph 224 of the Financial
Memorandum.

10.2

Local authority landlords have consistently sold a much higher proportion of their
total stock (typically 2% to 3%) than RSLs (for whom the figure is usually below
1%). This information is provided at paragraph 256 of the Financial Memorandum.

10.3

We do not collect full information on the number of tenants who have either
preserved or modernised RTB entitlements.
However, we estimate that
approximately 50% (i.e. 300,000 tenants) have preserved RTB entitlements, 30%
(i.e. 180,000 tenants) have modernised RTB entitlements and 20% (i.e. 120,000
tenants) have no exercisable RTB entitlements.

10.4

Where tenants have no Right to Buy entitlement this is usually a result of the
characteristics of their tenancy agreement (RTB is only conveyed by a Scottish
Secure Tenancy) or of their social landlord (housing let by charitable landlords
or those with fewer than 100 houses is exempt from RTB) or because of the
nature of the property they are renting, for example, housing that is part of a
group housing scheme is exempt from RTB).

10.5

The number of tenants with preserved RTB entitlements will decrease over
time because most tenants who transfer to another property are given
modernised RTB entitlements. Based on an estimated 5% annual turnover of
social rented sector tenancies in Scotland, it would take 20 years for tenants
who currently hold the pre-2001 RTB terms and conditions to move over to
the modernised RTB scheme. However, this assumption does not take
account of the increasing numbers of revolving door tenancies, all of whom
fall under the modernised scheme.

10.6

The Scottish Housing Regulator collects information on the numbers of
tenants of Registered Social Landlords (RSLs) who have either a modernised
or preserved RTB entitlement. In 2007-08 just over 75,000 RSL tenants had
a preserved RTB entitlement and just over 70,000 had a modernised RTB
entitlement. These data have not been verified with individual RSLs although
it has been approved by their governing bodies.

10.7

The Scottish Government does not collect this information for council tenants.
However, the following information provides a useful proxy. The Scottish
Household Survey in 2005 and 2006 reported that 67% of local authority
households and 57% of RSL households had lived in their current home for
over 5 years. Given that the modernised RTB came into force in 2002, it is
possible that these percentages indicate the approximate maximum
proportion of tenants with preserved RTB entitlements.

11.

The Committee would welcome information about receipts from sales over
the years as a result of RTB. It also seeks information as to how these
receipts are being applied both historically and currently e.g. as between
paying off housing debt incurred by local authorities/RSLs, improving the
remaining stock of councils/RSLs and building new homes for rent by
councils/RSLs.

11.1

Information on the Scottish Government’s assessment of the impact of RTB
reforms on local authorities and registered social landlords is provided in
paragraphs 245 to 261 of the Financial Memorandum.
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11.2

The Scottish Government does not hold information about the extent to
which receipts from right to buy sales have contributed to debt repayment
for the entirety of the period. Prior to 1996, there were no constraints on the
use of such receipts. Between 1996 and 2004, local authorities were
required to set aside a proportion of receipts for repayment of debt (25% in
1996, rising to 75% in 1997). From 2004 onward, local authorities have had
complete discretion over use of receipts.

11.3

RSLs report gains on the sale of fixed assets, which include RTB sales but
also other disposals, in their annual accounts and these are collected and
published by the Scottish Housing Regulator. No information is collected
about how RSLs apply these gains; some will be used in order to meet the
Scottish Housing Quality Standard and some will be used to invest in new
homes. The total gains reported for the past three financial years are as
follows:
Table 1: RSL gains on the sale of fixed assets
2008/09
£19.4 million
2007/08
£35.0 million
2006/07
£29.1 million

12.

The Committee would welcome information in broad terms as to how new
social housing for rent built by RSLs is financed, broken down between (a)
HAG and other grants, (b) reserves and (c) borrowing; and what constraints
if any apply to the use by RSLs of receipts from the sale of houses and
whether the receipt of such funds affects the grants paid to them by central
government.

12.1

Data about the financing of a new unit of social housing for rent built by
RSLs for the past three financial years is as follows:
Table 2: Breakdown of finance of new social housing per unit
Other public
Year
Cost
Grant
Private
subsidy2
£
£
finance1
£
£
2008/09
132,158
78,855
48,221
5,082
2007/08
129,736
87,181
40,193
2,362
2006/07
117,762
79,219
35,954
2,590
1

“Private finance” is the amount contributed by the RSL. It is not recorded
how much of this is from reserves, RTB receipts or borrowing.
2

“Other public subsidy” reflects funding that comes from other public
sources, such as local authorities (e.g. donations of public land) or health
boards (e.g. funding to help provide sheltered housing).
12.2
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As RSLs are independent bodies, there are no constraints on them about
how they apply receipts from RTB sales. The exception to this is RTB

receipts from local authority stock transfer RSLs (e.g. Glasgow Housing
Association and Dumfries & Galloway Housing Partnership). Typically, they
are required to return a proportion of the receipt from homes sold under RTB
and this money is recycled through the Affordable Housing Investment
Programme to provide subsidy for more new homes. In the past three
financial years the amounts returned and recycled in this way have been:
Table 3: RTB receipts from local authority stock transfer RSLs
2008/09
£12.7 million
2007/08
£16.7 million
2006/07
£15.0 million
12.3

In agreeing HAG awarded for individual projects, no account is taken of the
amount of HAG that may or may not have been recovered from an RSL as a
result of RTB sales, nor is the level of previous or prospective RTB sales
taken into account.

13.

We noted a number of questions from Mr Tolson during the briefing on the
Bill and undertook to provide responses to these.

14.

How many RTB sales have there been in total?

14.1

Half a million social houses for rent have been sold since the introduction of
RTB. Detailed consideration of RTB sales’ trends and assumptions is
provided at paragraphs 224 to 229 of the Financial Memorandum.

14.2

Paragraph 225 of the financial Memorandum states “RTB sales have varied
greatly over the last 30 years, with sales peaking in the late 1980s and early
1990s. Since then there has been a considerable decline in RTB sales,
apart from a slight rise in the early 2000s resulting from a surge in sales
associated with the introduction of the modernised RTB in the Housing
(Scotland) Act 2001. RTB sales have fallen mainly because most tenants
who are able to purchase have already done so, resulting in the sale of most
of the more desirable properties. In addition, it is likely that the less
generous discount conditions under modernised RTB compared to
preserved RTB will further depress sales”.

15.

Can you provide a breakdown of the number of houses sold through the
modernised and preserved RTB?

15.1

The number of properties sold each year under right to buy legislation (RTB)
by social landlords since 1979-80 are shown in Tables 4A and 4B below.
These figures include sales by the former Scottish Homes and New Towns
and by Registered Social Landlords.
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Table 4A: Numbers and proportion of houses sold thorough Right to
Buy Schemes in Scotland
All Sales to
Preserved Modernised Rent
to Voluntary Sitting
RtB
RtB
Mortgage
sales
tenants
16
2,645
1979/80 2,629
1,663
6,243
1980/81 4,580
9,810
1,894
11,704
1981/82
1,821
15,189
1982/83 13,368
2,802
17,973
1983/84 15,171
3,082
16,693
1984/85 13,611
2,152
14,067
1985/86 11,915
2,565
14,603
1986/87 12,038
4,182
22,791
1987/88 18,609
7,502
34,896
1988/89 27,394
17
6,064
38,837
1989/90 32,756
118
2,796
28,565
1990/91 25,651
20,877
166
2,091
23,134
1991/92
418
1,773
22,470
1992/93 20,279
131
1,769
20,515
1993/94 18,615
87
409
20,497
1994/95 20,001
84
209
15,267
1995/96 14,974
63
3
14,210
1996/97 14,144
32
3
15,502
1997/98 15,467
20
5
14,056
1998/99 14,031
34
4
14,803
1999/00 14,765
16
1
14,523
2000/01 14,506
14,500
18
2
14,520
2001/02
3
8
25
18,810
2002/03 18,774
92
2
5
16,792
2003/04 16,693
273
13,603
2004/05 13,330
397
11,371
2005/06 10,974
446
9,066
2006/07 8,620
387
7,529
2007/08 7,142
361
2
4,085
2008/09 3,722
All
448,946
1,959
1,214
42,840
494,959
years
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Table 4B: Numbers and proportion of houses sold thorough Right to
Buy Schemes in Scotland (percentages)

1979/80
1980/81
1981/82
1982/83
1983/84
1984/85
1985/86
1986/87
1987/88
1988/89
1989/90
1990/91
1991/92
1992/93
1993/94
1994/95
1995/96
1996/97
1997/98
1998/99
1999/00
2000/01
2001/02
2002/03
2003/04
2004/05
2005/06
2006/07
2007/08
2008/09

Preserved
style RtB
99%
73%
84%
88%
84%
82%
85%
82%
82%
79%
84%
90%
90%
90%
91%
98%
98%
100%
100%
100%
100%
100%
100%
100%
99%
98%
97%
95%
95%
91%

Modernised
RtB
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
1%
2%
3%
5%
5%
9%

Rent to
Mortgage
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
1%
2%
1%
0%
1%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%

Voluntary
sales
1%
27%
16%
12%
16%
18%
15%
18%
18%
21%
16%
10%
9%
8%
9%
2%
1%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%
0%

All Sales to
Sitting
tenants
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%
100%

All
years
91%
0%
0%
9%
100%
1. Includes sales of Local Authority, New Towns and Scottish Homes
stock, and includes Registered Social Landlord stock from 1998-99
2. Excludes sales of RSL stock from 1986 to 1997-98 (RSLs were not
covered by RtB legislation prior to 1986)
3. Preserved RtB includes contractual and pre-2001 act RtB sales in RSLs
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16.

Will charitable RSLs which generally do not convey RTB to their tenants
maintain this status?

16.1

Charitable registered housing associations (that is those organisations who
obtained charitable status on or before 18 July 2001), remain excluded from
the right to buy because their charitable status would be jeopardised if they
sold their houses at discount. Their charitable status will not be affected by
the RTB reforms.

Annex A
Question 8
Extract from Financial Memorandum to the Housing (Scotland) Bill4
RTB sales trends and assumptions
224. This section presents a summary of historic RTB sales trends and an
explanation about how these trends have been used to inform future estimates of
RTB sales and financial impacts. RTB sales numbers are driven by individual
decisions by tenants with RTB entitlements to purchase their properties. Purchase
decisions are affected by factors such as the value of the property, the personal
financial circumstances of the tenant and wider housing market and credit availability
conditions.
225. RTB sales have varied greatly over the last 30 years, with sales peaking in
the late 1980s and early 1990s. Since then there has been a considerable decline in
RTB sales, apart from a slight rise in the early 2000s resulting from a surge in sales
associated with the introduction of the modernised RTB in the Housing (Scotland)
Act 2001. RTB sales have fallen mainly because most tenants who are able to
purchase have already done so, resulting in the sale of most of the more desirable
properties. In addition, it is likely that the less generous discount conditions
under modernised RTB compared to preserved RTB will further depress sales.
226. Since 2007, RTB sales have been declining further as a result of the housing
market downturn associated with the credit crunch. This has created additional
uncertainty when trying to estimate future RTB sales numbers. Lower house prices
may encourage some tenants to buy their property, whereas others may either be
unwilling to take on the risk of a mortgage or simply unable to access the necessary
credit. In order to make the analysis as straightforward and as informative as
possible under these uncertain conditions, we have assumed that the rate of sales of
social housing will stay constant each year and have looked at three variations in this
sales rate reflecting different housing market scenarios. The sales rate is defined as
the number of sales as a percentage of all stock. The rates presented below provide
a reasonably realistic range of potential RTB sales numbers under different
economic conditions:
High Sales Rate – This approximately reflects the latest 5 year average
of sales (2% of all properties sold each year).
ҏ
ҏ
ҏ

4

Medium Sales Rate – This approximately reflects the rate of sales over
the latest available year (1.5% of all properties sold each year).
Low Sales Rate - This approximately reflects what we believe to be the
latest sales rate (1% of all properties sold each year).

http://www.scottish.parliament.uk/s3/bills/36-Housing/b36s3-introd-en.pdf
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227. The impact of the RTB reforms was compared to the base case, which
reflects the number of RTB sales that we would expect to occur under current RTB
legislation. Under the base case it is estimated that there will be between 46,000 and
84,000 sales between 2012 and 2022. Table 4 below shows the change in RTB
sales, compared to this base case, that could result from the proposed reforms.
Table 4 – Reduction in RTB Sales between 2012-22 compared to the Base Case
Housing Market Scenario
Reduction in number of RTB sales
under RTB Reforms
High Sales Rate
17,900
Medium Sales Rate
14,000
Low Sales Rate
9,700
228. The reduction in sales, arising from RTB reforms, equates to a 21% reduction
on the base case, but the absolute reduction in sales numbers varies considerably
between the different market scenarios.
229. The removal of RTB entitlement for new tenants is the main contributor to the
collective impact of all proposed RTB reforms and accounts for an estimated
reduction between 2012 and 2022 in RTB sales of between 6,500 and 11,600,
depending on housing market conditions. This reform will only have an impact after
2015 because new tenants with modernised RTB entitlements must wait five years
before they can exercise their RTB. Therefore social landlords’ capacity to invest in
existing stock in order to meet the 2015 deadline for attaining the Scottish Housing
Quality Standard (SHQS) should not be significantly affected.
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Scottish Parliament
Local Government and
Communities Committee
Wednesday 28 April 2010
[The Convener opened the meeting at 10:00]

Housing (Scotland) Bill: Stage 1
The Convener (Duncan McNeil): Good
morning and welcome to the 12th meeting in 2010
of the Local Government and Communities
Committee. As usual, I remind members and the
public to turn off their mobile phones and
BlackBerrys.
Item 1 is an oral evidence session with the
Minister for Housing and Communities, and
Scottish Government officials, for stage 1 of the
Housing (Scotland) Bill. I welcome to the meeting
Alex Neil, who is the Minister for Housing and
Communities and, from the Scottish Government,
William Fleming, who is head of the tenant
priorities team; Yvonne Rollins, who is a policy
manager in the social housing quality team; Linda
Leslie, who is the bill team leader; Valerie
Sneddon, who is a team leader; Stephen
Sandham, who is a team leader; and Colin Affleck,
who is a policy officer.
Minister, you may make some introductory
remarks, if you so wish.
The Minister for Housing and Communities
(Alex Neil): Thank you very much, convener. As
you see, the team is fairly big, but this is a big
subject. I just wish that we at this end of the table
had votes.
The bill’s overarching purpose is to improve the
value, supply and conditions of housing in
Scotland, and it is part of the Government’s
response to the housing challenges that we face,
particularly in providing enough affordable goodquality housing for rent. The scale of the challenge
is illustrated by the fact that in Scotland there are
10,000
households
living
in
temporary
accommodation. Although that number is now
stabilising, we should remember that in 2002 there
were only 4,000. Between April and September
last year, councils assessed 21,644 households
as being homeless. We will not be able to tackle
these figures or meet the 2012 homelessness
target simply by increasing new-build supply,
important though that is.
We must also make better use of the existing
supply. In that respect, the bill will help in a
number of ways. Its reforms to the right to buy are
projected to reduce sales by 21 per cent, which

3092

could mean that over a 10-year period up to
18,000 houses—the equivalent of more than three
years’ worth of new-build supply in the sector—
that would otherwise be lost would be saved for
social renting. Without the reforms, there would be
no prospect of building more than 3,000 new
council houses this year and next.
Those real benefits are made all the more
valuable because other means of safeguarding
and improving supply are coming under increasing
pressure. It would be irresponsible to ignore the
contribution that such moves can make in the
present climate, one aspect of which—and that
some people appear to have overlooked—is that
the stock of social housing in Scotland is at a 50year low. At the last count in 2009, there were just
594,000 houses in the social rented sector. We
have not seen such a low figure since 1959, when
Harold Macmillan was Prime Minister. The
Government’s priority is to protect the remaining
stock, so that is what the reforms are intended to
do.
Provisions to modernise regulation will
complement those measures and ensure that we
get the best value from our social housing. The
new independent Scottish Housing Regulator will
drive up performance by encouraging and
challenging all landlords to match what the best
landlords are already achieving for their tenants
and other service users in the social housing
sector.
Other provisions, alongside the social housing
provisions, will help to improve conditions in the
private rented sector. We need that sector to play
a greater role in meeting the country’s housing
need, but it can do so only if families can be
confident that it offers them decent-quality
accommodation, and if neighbourhoods and
communities are satisfied that proper safeguards
are in place against poor landlords. Ahead of a
separate bill on private sector housing that we
hope to introduce later this year, we have taken
the opportunity that is provided by this bill to act
quickly in a number of discrete areas.
The bill’s provisions have been developed
through extensive consultation and discussion with
stakeholders.
Those
began
with
“Firm
Foundations: The Future of Housing in Scotland”
in 2007 and continued with consultations on the
draft bill and on the private sector provisions. In
drafting the bill that the committee is considering
now, we took account of stakeholders’ responses
to the consultations and what they said to us in
public meetings that were held throughout the
country last summer. I have also followed what
stakeholders have been saying in their evidence to
the committee, and I have been encouraged by
their support for the principles of the bill. I know
that some are keen to see various detailed
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amendments, and I have established a sounding
board as a forum for continuing our discussions
with key stakeholders and for identifying
amendments that will strengthen and improve the
bill at stage 2. I look forward to working with the
committee and stakeholders in producing an act
that will improve the value, supply and condition of
our housing.
The Convener: Thank you, minister.
Mary Mulligan (Linlithgow) (Lab): Good
morning to you all. I apologise to the minister and
my fellow committee members for the fact that I
may need to leave before the end of the evidence
session, depending on how long it goes on. I will
begin with a question on pressured area status.
Why does the bill propose to move the timescale
from five years to 10 years?
Alex Neil: We need to improve the
effectiveness of the pressured area status
measures, and it has been made clear in the
evidence that has been received so far that a
number of areas require the additional period.
Pressured area status is designed to make a
significant contribution to solving the severe
shortage of housing—particularly housing for
rent—in those areas. In some areas, five years is
proving to be too short a time.
Mary Mulligan: So, there is no specific reason
for setting the period at 10 years.
Alex Neil: We have been told by councils,
which are currently responsible for requesting that
ministers approve proposals for designated area
status, that they would prefer a 10-year period to a
five-year period.
Mary Mulligan: I think that pressured area
status is a good move, as it offers local flexibility in
relation to areas and types of housing. I also think
that it offers more flexibility for local authorities that
have issues with receipts. Is that how you see it?
Do you have concerns about local authorities’
ability to take receipts, should the measures on
the right to buy be agreed to?
Alex Neil: Pressured areas are pressured
because there is a dire shortage of rented housing
in them, and our primary motivation in reforming
the right to buy is to address the housing need that
I outlined. In Scotland at the moment, we have
200,000 people on the waiting lists for rented
housing. We also have 40,000 households who
will in two years have to be treated as a priority
and be guaranteed permanent houses. Therefore,
we are motivated primarily, although not
exclusively, by the requirement to address housing
need.
The debate on the economics of the right-to-buy
reforms—I emphasise the fact that the bill will
reform, not abolish, the right to buy—is
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multifaceted. A lot of the debate, some of which
has been misinformed, has focused on capital
receipts, but we must also look at other aspects of
the economics. For example, if a house is retained
in the rented sector, either by a registered social
landlord or by the local authority, both the asset
and the rental income are retained. Over 30 years,
the average rental income can be up to £53,000 at
today’s rents, which provides capacity for
investment. As Mary Mulligan knows, a council
can either invest using rental income, and thereby
turn it into capital investment on a year-to-year
basis, or it can use it to support prudential
borrowing. We must also consider that aspect of
the economics.
A third aspect of the economics of the right to
buy is the replacement cost. If we do not make
more housing available to rent through reforming
the right to buy, we will have to build even more
housing. As Mary Mulligan knows, we are at
present building a record number of new social
rent houses in Scotland, but we need to do much
more; the reform of the right to buy is part of that.
At today’s prices, the replacement cost of a house
that is taken out of the sector is £120,000.
A final point is that, in recent years, the average
outstanding debt in the council sector when a
house is sold, and after the receipt has been
received, is £5,500. If council houses are sold at a
discount, the tenants who are left paying rent and
have not exercised their right to buy have to
subsidise and pay back that outstanding £5,500
through their rents. Therefore, the right to buy is
unfair to remaining tenants and puts an additional
burden on them. We are looking at the issue from
a fairness point of view, too, although we are
looking at it primarily from housing need and
economic points of view. That is where we are
coming from.
Mary Mulligan: I can hear murmurings, so I am
sure that some of my colleagues will go further
into the economics of the changes to the right to
buy. My question was whether pressured area
status is a more effective tool for retaining stock
where it is needed than is a blanket reduction in
the right to buy, which is what the Government
suggests.
I am interested in the minister’s point about
rents being a way of raising funds. Unfortunately,
in the past three years, rents have increased
substantially, which is an issue that we will need to
explore later—although it is not dealt with in the
bill, so I will not go into it now.
Witnesses at last week’s meeting said that, as
an addition to the bill, they would like it to ensure
that an assessment of additional support needs is
provided for all those who are classified as being
homeless, in order to ensure that the required
support is provided. I give you an opportunity to
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respond to that suggestion, which goes beyond
the current bill.
Alex Neil: I am sympathetic to the general
point. In many areas, that already happens. For
example, North Ayrshire Council, which Mary
Mulligan knows is a Labour-led local authority, is
well ahead of the game in trying to ensure that
people who are homeless receive support not only
in tackling their homelessness, but in tackling the
reasons why they have become homeless. The
homeless person could be a young person who
has fallen out with his or her parents, has left
home and has no money, no furniture and no
friends or family ties where they are settling, so
they need support. Other people have mental
health or addiction problems and need support.
North Ayrshire Council provides support that I
think is exemplary. When a young person presents
as homeless to that local authority, one of the first
things that it does is offer a mediation service
between the young person and his or her parents.
That has been fairly successful. I need to doublecheck this, but I think that the latest figures are
that as many as half of those young people end up
going back into the parental home after the
mediation. That is a good example of the holistic
approach that we should take to helping people
who find themselves homeless.
I agree in principle with Shelter’s point that
homelessness is often the symptom of many
other, and sometimes deeper, problems.
Mary Mulligan: North Ayrshire Council is a
good example. I hear your point about being
supportive of the principle of Shelter’s proposal.
However, the proof of the pudding will be in
resourcing such provision. There are concerns
that not all local authorities are in that position, or
do not spend the kind of money that is necessary
to get there. The minister has not been able to
answer recent questions about supporting people
funds. We have no way of knowing what local
authorities are spending on such provisions and,
without that information, we cannot say whether
Shelter’s proposal could be resourced properly.
Do you have any proposals to identify what
supporting people funds are being spent and how
that would support Shelter’s proposal?
10:15
Alex Neil: The important thing is that the
services are being provided and that we achieve
the outcomes that we are trying to achieve. We
have a joint working party with the Convention of
Scottish Local Authorities, the Scottish Federation
of Housing Associations and others. We have
been looking in depth for a year or so at the issues
that remain outstanding across Scotland and
which need to be addressed if we are to achieve
the 2012 homelessness target, which includes the
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wider support issues. We talk to local authorities
regularly and we ensure, through COSLA, that a
strategy is in place that takes a holistic approach,
irrespective of which fund it comes from. Frankly, I
am not fussed where the money comes from, as
long as the service is provided as and when it is
required, and to the standard that is required. That
is what we, with our local authority and RSL
colleagues, are determined to ensure happens.
Mary Mulligan: I suppose that my concern
would be that that is clearly not happening in some
places. We will perhaps come back to that.
Jim Tolson (Dunfermline West) (LD): Good
morning, minister.
Alex Neil: Good morning, Jim.
Jim Tolson: You have outlined some very good
points in relation to the bill, particularly about rightto-buy issues. As I am sure your advisers have
mentioned to you, we have taken evidence from a
number of sources on that aspect of the bill,
including from RSLs, tenants and residents
representatives and many others. I certainly
concur with the Government’s proposals on the
right to buy, because there is a huge crisis in
provision of affordable housing in Scotland today.
However, many of the witnesses who have
come before us feel that the Government’s
proposals for reform of the right to buy simply do
not go far enough. I want to tease out what other
points you have considered in relation to the right
to buy. For example, Shelter suggested in its
evidence that only the modernised right to buy
should remain and that the huge discounts that
some people have received should not continue.
Has the Government considered that? You made
an important point earlier about the fact that there
is a £5,500 strain on existing tenants for properties
that are sold off. Are the bill’s proposals on the
right to buy overly complex? Would it be simpler,
as our witnesses have suggested, to ban the right
to buy altogether? I am interested to hear your
comments on that.
Alex Neil: This is the first time in a long time
that I have been accused of not being radical
enough. I note that the main complaint about the
bill from nearly every group that has given
evidence to the committee is that we are not going
far enough on the reforms to the right to buy. Very
few of your witnesses have said that we are going
too far. In a sense, maybe I need to be more
radical. If the committee thinks that we should go a
bit further in some respects, we will consider that.
We will take guidance from the committee in that
regard. We made a manifesto commitment that we
would adhere to the existing rights of sitting
tenants on the right to buy—both those who have
the preserved right-to-buy entitlement and those
who have the modernised right-to-buy entitlement
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for their current houses. As you will know, we keep
our promises, so we have no plans to bring
forward an overarching measure to abolish the
right to buy. We think that the bill strikes the right
balance in terms of the proposed reforms,
although some people have argued that perhaps
we could or should go a bit further. We certainly
would not support at this stage a measure to
abolish entirely the right to buy.
Jim Tolson: I appreciate that, minister. That
certainly puts on the record your position.
The tenants of RSLs that have charitable status
cannot exercise the modernised right to buy until
2012. The bill contains no provision to extend that
suspension beyond 2012. RSLs are rightly
concerned that, without further protection, houses
that we could save through the reformed right to
buy—you outlined figures earlier—will be lost from
the RSL sector when people have the opportunity
to begin purchasing them from 2012 onwards. Has
the Government looked at that area and would you
consider further reforms and an extension of the
protection for RSLs in that regard?
Alex Neil: The first thing to say is that, if an
individual RSL believes that removing the
suspension from 2012 is not appropriate in its
case, it can make a request to the Government not
to go ahead with implementation of the right to buy
for those houses. Under the current legislation, it
will be up to each RSL to make a case to the
Government along those lines. We do not have
any plans for a blanket reform of the 2012
proposal, if I can use that shorthand, but if the
committee thinks otherwise—the evidence that it
has received has been very much in favour of a
more radical approach—we will listen to what it
has to say.
Jim Tolson: For my final question, I will give
you an example so recent that it is from last night.
I visited a block of flats in my constituency and, of
the nine flats in the block, five have been
purchased in recent years under the right-to-buy
legislation. In comparing that mixed-tenure block
with the block next door, there has been no real
maintenance of the communal areas—there have
been no agreements between the house owners
and the council as the owner of the building. What
reforms would you introduce to help to ensure that
when there is mixed tenure, be it in a housing
estate or block of flats, people are protected and
communal areas are maintained? A lady told me
last night that the communal area in the block had
not seen a lick of paint in more than 40 years.
Alex Neil: First, I do not know whether there is
a factor in that block. If there is not a factor, its
residents perhaps need one. The local authority
could take over that role.
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The second point is that, under the Housing
(Scotland) Act 2006, local authorities already have
significant powers to deal with such situations.
From my constituency mailbag and surgeries, I
know that some local authorities do not exercise
those powers as robustly as they perhaps should.
I am also conscious that the 2006 act covers
repairs and maintenance in these circumstances,
but not improvements—and, of course, one man
or woman’s repairs may be another person’s
improvements. I am not saying that we should do
this, but we may need to consider extending the
provisions of the 2006 act in respect of communal
areas to cover both repairs and improvements.
There would then be no doubt. However, local
authorities already have substantial powers to deal
with such situations and it is up to them to
exercise those powers.
Jim Tolson: Thank you, minister.
The Convener: I want clarification on the
modelling that may or may not have been done on
your modest changes to the right to buy. Has any
modelling been done on abolishing the right to buy
and the benefits that you would claim for that? Has
there been any modelling on suspending from
2010 the right to buy for the relevant housing
associations? Those are some of the proposals
that have been put to us by the housing lobbies.
You are aware of the evidence that we have
received from the Tenants Information Service and
housing associations, which are broadly content
with your proposals. There is a difference between
the tenants’ perspective and that of the housing
lobby.
Alex Neil: There are two or three points in that.
First, I would not call the reforms “modest”
because over 10 years they could save up to
18,000 houses to the rented sector. That is
equivalent—
The Convener: How many of those houses can
you guarantee us this morning, minister?
Alex Neil: One can never give an absolute
guarantee. We reckon that the minimum figure is
around 10,000 and the upper figure is 18,000. You
asked about modelling—
The Convener: Why do you use the upper
figure?
Alex Neil: I said “up to”. That is the factual
situation, and I deal in facts.
The Convener: I am sorry to interject, minister,
but you never mentioned the figure of 10,000 until
a moment ago. You presented the changes as a
saving of 18,000 jobs—
Alex Neil: Not jobs.
The Convener: Houses. You talked about
18,000 homes being saved.
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Alex Neil: I said “up to” and that is our position.
The record will show “up to”, and that is what we
have always claimed—a figure of up to 18,000
houses. We have always given the minimum and
upper figures.
We have been building a record number of
social houses this year and last and, if we
eventually achieve the 18,000 figure, it will be
equivalent to three and a half years’ build. That is
a very substantial contribution. Measured against
the build rates for the first eight years of the
Parliament, it is an even more substantial
contribution, so the measures have a potentially
significant impact.
The convener referred to the housing lobby,
which includes tenants and their representatives. I
do not think that any housing bill in this Parliament
has been consulted on more than this one. Going
right back to the lead-up to “Firm Foundations”, we
have done tenant surveys and spoken on an
unprecedented scale to tenants’ representatives.
We have taken the bill through the regulation
sounding board. We also have our own sounding
board, which includes a number of organisations
that represent tenants, every one of which, if it has
a criticism, says that we are not going far enough.
They all support the reforms.
The Convener: I refer you to last week’s
evidence
from
the
housing
association
representatives and the Tenants Information
Service. I do not know whether it has been
brought to your attention that there is a clear
difference between their views and those of
Shelter, the Chartered Institute of Housing in
Scotland and other bodies, on abolishing the right
to buy. I can see the minister’s passion on the
question. From your point of view, there is a great
case that between 10,000 and 18,000 homes can
be saved for the social rented sector. If that is the
case, what modelling has been done? How many
can be saved if you abolish the right to buy, if you
suspend it for housing association properties from
2010 or if you put everybody on the amended right
to buy?
Alex Neil: The total abolition of the right to buy
is not Government policy or intent.
The Convener: Minister, I asked whether any
modelling had taken place.
Alex Neil: I am about to explain the position, if
you will allow me to do so, convener. I was saying
that the Government’s policy is not to abolish the
right to buy entirely, so we have done no
modelling on total abolition. We have clearly done
modelling on the figures that I quoted about the
potential impact of the reforms that we are making:
the figures have come out of that modelling.
We have examined, and will continue to
examine, the overall picture on the right to buy. In
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the past 10 years, a declining number of people
have exercised it anyway and, in the past two
years, only 0.3 per cent of social rented houses
have been subject to the right to buy. Therefore,
the number of people who are exercising the right
to buy has gone down to as close to zero as it has
ever been.
The Convener: You have asked the committee
to consider the evidence that it has had from
Shelter and other organisations about applying the
reformed right to buy across the board. You say
that that might be a good idea but you have not
done any modelling on that, either.
Alex Neil: No. We have modelled the impact of
what we propose. We have modelled other
scenarios, but they did not include total abolition of
the right to buy because that is not our policy. I
also point out that the forecasts for the number of
people who will exercise the right to buy and
houses that will be sold change enormously
because they depend on the market value of
properties, which changes from area to area and
even within a local authority or RSL area. It is
difficult to be precise about that, so the results of
our modelling show ranges of outcomes rather
than specific outcomes.
The Convener: I will try again, minister. We
have heard in evidence proposals on the right to
buy, which you have commended to us as
possibly having some merit. The proposals come
down to not introducing the modernised right to
buy for housing association tenants from 2010 and
applying the amended right to buy to all tenancies.
You have commended that to us. What work has
been done that would give us any cause to
consider that seriously? How many social rented
houses would be saved if we recommended that
as a sensible course of action?
10:30
Alex Neil: For clarification, what course of
action are you talking about?
The Convener: I am talking about the evidence
that you referred to, which we received from
Shelter and others, that the proposals do not go
far enough. You complained that you have never
in the past been accused of not being radical
enough. The proposals boil down to changes to
the extension of the modernised right to buy for
housing association tenants beyond 2010. Those
people would not have the right to buy. Is that
right?
Alex Neil: Are you asking me about the impact
of the 2012 changes?
The Convener: No. I am asking about the
evidence that we have had from CIH Scotland and
Shelter that your proposals are not radical enough,
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and that there are two ways in which we could
make them more radical. In particular, the
Government could change the proposals by not
introducing the modernised right to buy for
relevant housing association tenants in 2010. In
the past couple of weeks we have heard evidence
that that would increase right-to-buy sales and, as
you put it, stock would be lost to the housing
associations.
The second proposal is that everyone who has
the right to buy should have only the modernised
right to buy, under a reformed system, with a cap
of £15,000. You commended that to us this
morning. Why would we give those proposals any
consideration if you have not done any modelling
that tells us that they will save X houses for the
social rented sector?
Alex Neil: To be absolutely clear, we have done
modelling on all the proposals contained in the
Housing (Scotland) Bill and furnished that
information to the committee; that explains the
anticipated range in the number of houses that
would no longer be subject to the right to buy, up
to the 18,000 figure that I mentioned earlier.
We have not done modelling on the total
abolition of the right to buy, because that is not on
our horizon. As I have said, at this stage we would
not support a proposal for total abolition of the
right to buy.
In between those two proposals, there are other
variations. We have done modelling on the impact
of the 2012 change, which is one of the
suggestions, and we estimate that if all applicable
RSLs were successful in securing an extension to
the suspension, 2,800 RSL properties would be
safeguarded from right-to-buy sale over a 10-year
period from 2012. We have already furnished that
information to the committee.
The Convener: The other proposal was to
apply the modernised right to buy to all those who
have rights by clarifying the situation and bringing
together all the different rights that tenants have.
Are you ruling that out completely?
Alex Neil: Absolutely.
The Convener: Thank you.
Alasdair Allan (Western Isles) (SNP): I return
to a question about something that is in the bill—
the registration of private landlords. The question
of enforcement, sanctions and prosecutions has
come up again and again. How will you ensure
that what is in the bill will be enforced more
effectively than in the past, when private landlords
often failed to register?
Alex Neil: As I said in my introductory remarks,
we have the current Housing (Scotland) Bill and
we have the proposed private housing bill. Further
reform is required and I am concerned that, as
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happened with the 2006 act, a number of local
authorities are not implementing the legislation as
robustly as they need to. I have been in discussion
with a number of local authorities and COSLA
about the situation. The priority has been to
increase the number of registrations, which is now
at well over 90 per cent right across the country,
with two exceptions. We now need to consider the
problems of enforcement more seriously. Some of
them will be dealt with, and they are covered in the
consultation document that we issued on the
proposed private housing bill.
We have used the opportunity of the Housing
(Scotland) Bill to undertake one or two discrete
measures on which there is broad consensus, and
which it would be of benefit to adopt immediately.
Examples include the provision of information,
charging fees to agents and increasing the fine
level to £20,000 from £5,000. Increasing the fine
will hopefully act as a much more effective
deterrent. The feedback that we have received
from local authorities suggests that the £5,000 fine
has not served as a deterrent to rogue landlords. I
am not saying that the increase in the fine will
solve the problem. There are other issues. By far
the biggest problem area as far as rogue landlords
are concerned is Govanhill in Glasgow. There is a
huge problem there, and I am sure that Patricia
Ferguson would agree that it must be tackled.
One of the changes that Glasgow City Council
recommends in its response to our consultation on
the proposed private housing bill concerns the
right of entry. The existing legislation—the 2006
act—does not give a local authority the right to
enter a house. The council regards that as a
prohibiting factor in enforcing some of the
legislation. There are problems in that regard—
providing for such a right in legislation is not an
easy thing to do, particularly with respect to issues
around the European convention on human rights,
but we are considering the matter under the
private housing bill.
Going back to Alasdair Allan’s question, the
biggest and most important issue under the
Housing (Scotland) Bill is the quadrupling of the
fine, which I hope will have a more substantial
deterrent effect than the current maximum fine of
£5,000.
Alasdair Allan: The question has been floated
in evidence and during discussions of whether civil
or criminal penalties or procedures are best. Does
the increased size of the penalty make the civil
option impossible? Do you have a view on the civil
option?
Alex Neil: Our advice is that it would be
extremely difficult to make the measure a civil
procedure. Some rogue landlords are engaged in
criminal activity. A key test is whether they are a
suitably fit and responsible person to be a
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landlord. Our advice is that making the provision
effective in the civil law is much more difficult than
under the criminal law. Once we reach fines of
£20,000, under the bill and under the legislation
covering houses in multiple occupation, it is much
more difficult to implement and enforce them in
civil law.
I welcome the committee’s comments on that
point. That is the advice that I have received, but if
the committee holds contrary views, having heard
all the evidence, we will consider the matter
further. At the moment, the weight of the evidence
that I have received, as a minister, suggests that it
is much better to keep that provision in the
criminal sphere, rather than under the civil law.
For some people there is an argument that, if
the provisions came within the civil law sphere, the
money would not go to the Treasury but would
come back into the coffers here. I do not think that
the amounts that would be involved outweigh the
other arguments against making such a change.
Alasdair Allan: One witness suggested that we
should try to reach a stage where a tenant would
no more consider taking a house from an
unregistered landlord than they would consider
going to an unregistered dentist. How do we
develop an awareness among tenants and
potential tenants of the dangers of unregistered
landlords?
Alex Neil: We have made a lot of effort and
spent a fair bit of money trying to market the new
landlord registration—primarily among landlords
themselves, initially—to ensure that they are
registered.
It is worth painting a picture of the general
situation in Scotland. There are 233,000 properties
in the private rented sector. Judging from the work
and the research that we have done, 95 per cent
of the landlords own only one property. Typically,
they are people who bought a flat for their son or
daughter while they were a student at university or
whatever; in most cases, they are not in the
landlord business. Nevertheless, that 95 per cent
own 75 per cent of the properties. The other 5 per
cent own 25 per cent of the properties—I am
sorry, I should have said that there are 233,000
landlords, not 233,000 properties—and the
average number of properties that they hold is
seven, although a few hold many more than that.
Typically, a fair number of the landlords in that
sector are people who invested in property to top
up their pension fund. Generally, those people
adhere to the law and local authorities have been
successful in getting them registered. The problem
is the rogue landlords who have not registered—
they are the ones we need to get to.
The private rented sector working party that we
have established, which includes all the
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stakeholders, has been looking at all the issues
and produced a report in December. Many of its
recommendations are the subject of the
consultation on the proposed private housing bill. I
have no doubt that we have more to do on both
landlord registration and HMO legislation. I want to
ensure that we get it right this time and do not
have to revisit the legislation two or three years
after the current bills have been enacted.
The Convener: Your written submission states
that the local authorities meet periodically and that
a
“sub-group has drafted enforcement guidance”.

Is that guidance available? When will it be
published?
Alex Neil: I understand that it will be available in
the next few months. We will update the
committee on that and I am happy to make
anything available to you that is available. I am
sure that COSLA would be happy with that too,
although I cannot speak for COSLA.
The Convener: People have commented to the
committee on whether there should be two
housing bills before Parliament. Are we confident
that we can get the proposed private housing bill
passed before the end of the session in 2011?
Alex Neil: With the committee’s co-operation,
we can. That bill will tackle four main areas, two of
which I have mentioned already. The first area is
further change in relation to landlord registration,
particularly to address the enforcement issues that
I mentioned. I have told officials that the key test
for me is whether the legislation will be effective in
Govanhill. We must do something about Govanhill.
There are other problem areas, but the situation
there is unacceptable. The second area is HMO
licensing. I know that a number of Labour and
Conservative members are keen for further
reforms in that area, especially the establishment
of a closer link between the planning system and
HMO licensing. The third area relates to mobile
homes. Iain Gray has been pressing me for
legislation in that area, and I am happy to respond.
We intend to use the proposed private housing bill
to address that.
The fourth area is reform of the leasing laws in
Scotland as they affect housing. At the moment,
we have a legal leasing limit of 20 years, which we
will extend to 40 years. I have evidence here from
Glasgow City Council, which says that it is
planning two major developments in Maryhill and
Lauriston—two of Glasgow’s transformational
regeneration areas. A prerequisite of success for
the council’s housing plans in those areas is
amendment of the 20-year rule to allow leasing up
to 40 years. Glasgow City Council’s evidence
shows the importance of changing that rule to
housing investment in Glasgow.
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We all have a duty to get the proposed bill
passed by next year because, on the latter issue
alone, it will free up, encourage and attract
significant additional capital for housing not just in
Glasgow, but throughout Scotland.
10:45
Patricia Ferguson (Glasgow Maryhill) (Lab): I
specifically want to ask about the provisions
concerning HMOs but, first, I want to follow on
from Alasdair Allan’s question.
I fully appreciate that there is a debate to be had
about whether landlord registration should be
subject to criminal or civil law, and, frankly, I think
that the behaviour of some landlords is without
doubt criminal. However, do you feel that the
necessity to have a greater level of proof in
relation to criminal law might be an inhibiting
factor? Is that the decision that you have come to,
having considered both of those possibilities?
Alex Neil: That is a valid point. We are dealing
with some aspects of the gathering of the
information that is required by councils in order for
them to prosecute. However, we would probably
have to go significantly further in that regard, and
that is subject to the consultation on the proposed
private housing bill. I am sympathetic to the idea
that local authorities should have additional
powers in order to ensure that they can gather the
evidence that they require.
Glasgow City Council believes that the power of
entry is required, in certain circumstances. Our
private rented sector working party considered that
matter and, on balance, was not in favour of it. I
have asked the working party to reconsider the
matter, as I am absolutely determined to work with
Glasgow City Council to ensure that the
Govanhills of this world are tackled effectively.
More radical measures of that sort are required,
with regard to information and evidence gathering
and enforcement powers.
Patricia Ferguson: I do not want to pursue this
issue, as it was not my intended line of
questioning, but I want to mention that one of the
other issues that might arise is the difficulty in
obtaining evidence that will stand up in a criminal
situation from people who are vulnerable to begin
with. However, we can return to that issue.
On the HMO issue, we have had a considerable
amount of evidence from two areas in which there
are particular pressures: Glasgow and St
Andrews. In both towns, the student population is
beginning to predominate in the private rented
sector. The issue of density is a problem for both
towns, and people have asked whether there
could be legislation that could help them in their
struggle to maintain their areas, given the
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incoming tide of people who are not part of a
social mix.
Alex Neil: One of the key parts of our
consultation on the proposed private housing bill is
the idea of overcrowding abatement orders. Your
example is a demonstration of the need for more
powers to deal with overcrowding. The
consultation has specifically asked a number of
questions about the most effective way of doing
that. I have not seen all the evidence that has
been submitted, but I know that Glasgow, for
example, is very much in favour of those additional
powers to deal with overcrowding in the private
rented sector.
Patricia Ferguson: When we talk about
density, we are talking not so much about
overcrowding in a property as about the density of
HMOs in a street, a close or another area.
Alex Neil: Councils already have some powers
in that regard, but they are not exercising them
because they believe that it is quite difficult to
implement the powers that they were given in the
2006 act. Again, we consulted on that matter as
part of the private housing bill consultation, and we
will consider it further.
There are conflicting views, particularly among
the planners, about how big a role planners should
have in HMO licensing and enforcement. In the
current bill, we have given local authority HMO
licensing committees the power—not the duty—to
turn down a licence on the basis that the applicant
is acting contrary to the planning legislation.
However, there is a strong argument that we need
to extend those powers and strengthen the link
between licensing and planning.
I know that Ted Brocklebank, in St Andrews, is
keen that we take a more robust approach, as are
the people in Glasgow and Edinburgh. Once we
have analysed all the responses to the
consultation on the private housing bill, we will
consider sympathetically what people are saying
about the additional powers that are required.
Patricia Ferguson: Additional powers are
undoubtedly required, from what I see in my
constituency casework.
Many of the properties that lend themselves to
being HMOs are tenemental properties. It is in
such properties that problems seem to arise.
Closes are often constructed so that services are
stacked. When changes are made to a property, a
fairly large kitchen is often subdivided into two
bedrooms, and a hallway or cupboard becomes
the kitchen or bathroom. That leads to problems
for the people who live directly below the flat and
sometimes for people who live further down in the
building.
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Could legislation address that issue, for
example in the context of planning, if planning
permission was required before a flat could be
changed and get its HMO licence? The issue
relates to what you were talking about, but the
specific issue that I have described causes huge
problems in communities.
Alex Neil: It absolutely does. I think that I am
right in saying that Glasgow City Council has
highlighted the need to strengthen planning or
building control powers, in particular in relation to
HMOs. We will give sympathetic consideration to
what people say that they need in terms of
additional powers to address the problem.
The issue does not affect most of the 32 local
authorities to a great extent, but I am very
conscious that it affects some authorities quite
adversely. The centre of St Andrews is
increasingly dominated by HMO properties and I
understand from people, including the local MSPs,
who I think have come to a cross-party view, that
the issue is beginning to have an adverse effect
on the social fabric of the town. We will be very
sympathetic to the points that are being made in
response to the consultation on the proposed
private housing bill.
Patricia Ferguson: I have an interest in HMOs
and in the licensing of private sector landlords, so I
welcome the strengthening of powers that can be
used when something goes badly wrong, as has
happened.
However, I wonder about the wisdom of
introducing two bills that encompass such matters.
It will be hard for the committee and for people
from whom we take evidence to ascertain whether
the packages of measures on HMOs and social
landlords will have the desired effect, because we
will have to consider the areas separately. We can
consider what is proposed, but all bills are subject
to amendment along the way.
Alex Neil: Timing was the issue. As you know,
the provisions on HMOs in part 5 of the 2006 act
have yet to be commenced. An order in that
regard is before the Parliament and if it is
approved part 5 will be commenced at the end of
August. There is an element of having to wait to
see how landlord registration and HMO legislation
bed in before it is clear whether additional
measures are required—I think that that is
becoming increasingly clear. We must go through
a fairly extensive consultation exercise on all that,
as well as on the mobile homes issue, which is
complex, and the 20-year lease reform to which I
referred.
The reforms in the Housing (Scotland) Bill were
envisaged three years ago in the discussion
document, “Firm Foundations: The Future of
Housing in Scotland”. The bill has been in
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planning since then and we have taken the time to
consult on it more extensively than has been the
case for any other housing bill in the Scottish
Parliament that I can remember.
In an ideal world, we would have been able to
bring together all the proposals into one bill, but
because of the way in which different issues have
come about and required to be addressed we will
end up with two bills. At the end of the day, that
will not matter too much. Alasdair Allan talked
about the dissemination of information to
landlords, HMO people, planning departments and
all the rest of it. Irrespective of which act of the
Scottish Parliament we are talking about, the
information and guidelines that go out to people
will be dealt with in one document. The fact that
provisions were contained in the Housing
(Scotland) Bill and the private housing bill will not
in practice inhibit their success.
Patricia Ferguson: I am not sure that that
answers my question, convener, but I will pass on
that as I think that I am over my quota of
questions.
Bob Doris (Glasgow) (SNP): I have a short
question first on the right to buy. Many of the
areas on which I wanted to ask questions have
been picked up by other members. Personally, I
would go further than is proposed and give
certainty to and rationalise the right-to-buy
process. That can be done only by picking a future
point in time, be it 2014 or 2015, after which no
one will have the right to buy. I would like that to
be where the policy goes. However, I am speaking
on a personal level in that regard, minister.
Alex Neil: That is for the manifesto discussion,
Bob.
Bob Doris: My view is probably more radical
than the current proposals.
I want to look at the right to sell. My
understanding is that, if the bill is passed, new
tenants will not have the right to buy. However, a
housing association or local council could have,
say, two properties for new tenants in a street in
which all the rest of the housing is owneroccupied. It could be in the interest of the RSL’s
local housing strategy to offset those properties to
the private sector. Under the reformed right to buy,
will there be a right to sell for councils and RSLs?
Alex Neil: They already have the right to sell.
Bob Doris: You would not end that.
Alex Neil: We are not ending it or changing it.
They continue to have the right to sell. There are
certain circumstances, though, in which they must
get ministerial approval to do so. In fact, they
sometimes require ministerial approval not to
exercise their right to sell. For example, if a person
in a house that was previously a tied house and
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which is still designated as such by the council
wants to buy the house, but the council does not
want to sell, it must come to me to get approval
not to sell—I am dealing with a case like that in the
Stirlingshire area at the moment. In certain
circumstances, RSLs will have to get approval
from the Scottish Housing Regulator to sell—for
example, if they want to sell at a significant
discount. However, by and large, both local
authorities and RSLs have the right to sell. We do
not need to change the law in that respect,
because that right continues.
Bob Doris: That clarifies the situation, which is
helpful. So if a council or a housing association
wishes to liquidise assets to realise capital gain,
nothing in the bill will stop them doing that.
Alex Neil: Not at all. Just to be more
informative, one issue that has been raised with
me by a number of chief executives of RSLs is
that the red tape involved in the procedures that
they must go through to get approval is a bit much.
We are looking at how we can possibly take out
some of the red tape, while ensuring, of course,
that the public pound is protected.
Bob Doris: Thank you. I want to move on to
landlord registration. You have said that the
private sector has a significant role to play in being
a key housing provider of choice and in meeting
social need. We have discussed already whether
the enforcement provisions for dealing with
unregistered and bad landlords should involve
criminal prosecution or a civil offence, and we
have considered the burden of proof that would be
needed. It has been argued that if a civil offence
involved a fine, the local authority could levy the
fine and retain the proceeds. I am interested in
that suggestion, because I imagine that local
authorities wish to be proactive about landlord
registration and enforcement. In addition, in the
current context, there is a cash cost to local
authorities from ever-tightening budgets. You
seem to favour local authorities seeking criminal
prosecution
for
enforcement,
but
you
acknowledged that any money that a landlord
would be fined would go to the United Kingdom
consolidated fund under current rules and
regulations. If you feel that, even if local authorities
have the choice of a criminal prosecution or a civil
one, the majority should be criminal prosecutions,
could you enter into negotiations with the UK
Government to see whether any fines levied could
be retained by local authorities? If the local
authority knew that it could retain the moneys from
fines, that would remove a barrier to enforcement
and be a strong incentive.
11:00
Alex Neil: I hope that the day is not too far
away when all such funds will come back to a
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Scottish treasury anyway, but I am happy to have
such discussions with a successor Government.
The issue at the moment is the amount of money
that we are talking about, because occasions on
which councils exercise the powers are still pretty
rare and the sums involved are very small.
However, I accept that there is a case to be made
for the general principle of such money ideally
being retained by the local authority for
reinvestment in its enforcement services.
Bob Doris: I am glad that you said that in
respect of the general principle. I mean that
genuinely, whether we are part of the UK, an
independent Scotland or whatever—that was not
the reason for asking the question. The idea is to
have an incentive for local authorities to have that
income stream. You say that currently the cash
sums are not particularly large, but might that not
be because local authorities currently have a
disincentive? The assumption that the cash sums
would not be that big might be false, because if
local authorities knew that they would retain the
cash, they could be much more proactive, could
be more on the ball and could do a lot more
enforcement. Has the Government considered
asking local authorities and COSLA how much
more proactive or more strident they would be in
dealing with enforcement if they knew that they
could retain the cash that courts levied as fines?
Alex Neil: They have not identified that as a
barrier. Their main concern is what they regard as
the shortcomings of the existing legislation, which
need to be plugged. I recognise that in an ideal
world, we would want to recycle the money in such
a way that acts as an incentive and as a resource
to ensure that there is more effective enforcement.
I am happy to make approaches, through John
Swinney, to whoever the new minister is at the
Treasury to see whether we can get some change.
Bob Doris: I would appreciate that and would
like to be kept informed of progress on the matter.
My final question is on the fact that if a tenant of
an unregistered landlord fails to provide
information about who the landlord is, they could
be fined up to £500. That seems well intentioned
and may be common sense but, given that a lot of
students are perhaps in a particular landlordtenant situation not through choice but through
necessity, it could compromise many vulnerable
people, who may feel that they are between a rock
and a hard place in respect of whether they own
up to who their landlord is. Are you listening to
concerns about the fact that the £500 fine might
compromise certain tenants?
Alex Neil: There is an easy way to avoid the
£500 fine, which is to tell us who the landlord is.
Tenants are not doing themselves or anyone else
a favour by refusing to disclose the information.
We cannot have complaints about local
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authorities’ lack of robust enforcement if people do
not co-operate to the full with local authorities, in
this case in providing the information that the local
authority needs to implement the legislation.
Bob Doris: I might agree with you on that point,
but are you fully aware of the sensitivities in some
situations?
Alex Neil: I realise that there will be some
sensitivities, but one has to go behind that and
ask, “Why is the information not coming forward?”
There must be a reason. Is it intimidation? Is it a
tax issue, or whatever? We have not had feedback
that there has been a large number of such cases,
but my view is that the law is the law and people
should comply with it and try to help us to get rid of
rogue landlords in Scotland. Doing otherwise does
the vast bulk of landlords who are good landlords
no good at all.
Bob Doris: For clarification, my understanding
is that the provision in the bill is to give local
authorities the power to levy the aforementioned
fine if they so choose. The key expression that I
would focus on is “if they so choose”. Therefore, in
exceptional circumstances, they would have
flexibility to administer the fines as they see fit at a
local level. There would not be a statutory
obligation on them to hand out a fine, would there?
Alex Neil: It is up to local authorities to make
the decision. They are given the power, and using
it is entirely up to them. There may be some
cases, in extremis, of somebody saying, “If I give
you that information, I am a dead man”—or
woman. How to deal with such a situation would
be up to the local authority but, generally
speaking, I would expect people to co-operate.
The National Union of Students is rightly
demanding higher standards of housing for
students and, indeed, for everyone else in the
private rented sector. We require co-operation
from people to achieve those objectives.
The Convener: That was an important point. I
think that Bob Doris was being very delicate when
he mentioned “sensitivities”. We are talking about
an extremely serious issue. I am sure that many of
the MSPs present are aware of the criminality,
benefit fraud and gangsterism that rogue landlords
are involved in. We need to highlight the issue.
People would be rather blasé to allow victims to be
victimised again because they are not brave
enough to take on the criminality of dangerous
people.
Has any consideration been given to making
provision
to
deal
with
the
unintended
consequences of taking on the gangsters who
have moved into property? Could we provide
tenants who provide information on such people
with alternative accommodation, for example, or
give them some indication that we take the matter
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seriously, that we are connected to the real world
and the circumstances that they live in and that we
are not imposing on them a duty to report
unregistered landlords. We are dealing with highly
dangerous people in some of our cities. Can you
give us a sense that some of those issues have
been considered, and that some planning has
been done on how to encourage people to come
forward and how to protect them from any
consequences of doing so?
Alex Neil: Absolutely. I recommend that you
look at the neighbourhood management scheme
in Edinburgh, which deals with those issues. It
adopts a multiagency approach that involves
various local authority departments, as well as the
police and other services. In a number of
communities, there is concern about people
moving in and getting involved in antisocial
behaviour and all the rest of it. That comes in
varies guises—there is gangsterism, benefit fraud
and a range of other issues. Across government
and local government there is a determination to
do more about that. We have been looking at best
practice. I commend the City of Edinburgh
Council’s neighbourhood management scheme as
an extremely effective way of dealing with many of
the issues.
The Convener: We look forward to hearing
from the minister and his team about what the
Scottish Government will do through the
communities ministry and how you will work with
other Government departments to ensure that we
can take on rogue landlords and give people
protection in difficult circumstances. Only then will
we be able to take seriously the idea that we can
take successful action against rogue landlords.
David McLetchie (Edinburgh Pentlands)
(Con): Good morning, minister. You indicated in
your opening remarks, if I recorded them correctly,
that you were very proud of the fact that 3,000
new council houses would be built this year and
next year and that those council houses would not
be built were it not for the fact that you are making
the changes that are set out in the bill. Is that
correct?
Alex Neil: Yes. Local authorities have made it
clear that they would not be prepared to build
anything like those numbers if the new-build
houses were subject to the right to buy.
David McLetchie: Right. So the figure that you
gave represents an average of 1,500 new council
houses a year.
Alex Neil: Yes.
David McLetchie: Between 1979 and 1991,
there was not a single year in which fewer than
1,500 council houses were built. In every one of
those years, more than 1,500 council houses were
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built by Scotland’s councils. Can you confirm that
that is correct?
Alex Neil: I will give you the figures, as I have
them all with me. In 1979, when Mrs Thatcher
came to power, 4,755 council houses were built in
Scotland. In 1980, before the right to buy came in,
more than 5,000 houses were built. The figure
declined to the extent that in 1997, when the
Tories left power, the total number of council
houses that were built in Scotland was 177, and
most of them were sheltered houses that were not
subject to the right to buy. In 1999, when this
Parliament was formed, the number was 81. I turn
to the figures during the years of this Parliament.
David McLetchie: I know that they are
appalling, minister.
Alex Neil: The figures for council-house building
in the last three or four years before we came to
power are: in 2004, none; in 2005, none; in 2006,
none; and in 2007, six, all of which were in
Shetland. Of course, since the right to buy was
introduced, the number of council houses built has
been on a steady decline from more than 5,000 to
zilch.
David McLetchie: Thank you, minister, for that
full historical perspective. The question, however,
was directed specifically at what happened
between 1979 and 1991. Will you kindly confirm,
from your records, that in every single one of
those years, more than 1,500 council houses were
built?
Alex Neil: No. In 1991, the figure was 1,016.
David McLetchie: No, that is the 1992 figure. I
think that you will find that the 1991 figure is 1,732.
Alex Neil: No. Sorry. The 1991 figure—for local
authority houses—was 1,046. I am giving you the
facts. The figures are 1,046 in 1991; 1,016 in
1992; 697 in 1993—right down to 177 the year
that you left power.
David McLetchie: Let us just ignore 1990 and
1991.
Alex Neil: Does that not slew the argument?
David McLetchie: Let me rephrase the
question then. Throughout the 1980s, the sale of
council houses was at its peak. Do we agree on
that?
Alex Neil: It peaked in the late 1980s.
David McLetchie: Thank you. In every single
one of the years in the 1980s, when the sale of
council houses was at its peak, more than 1,500
council houses were built. Is that correct?
Alex Neil: Yes.
David McLetchie: In every single one of those
years—
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Alex Neil: There is still a dramatic reduction.
David McLetchie: In every single one of those
years, more than 1,500 council houses were built.
Accordingly—
Alex Neil: No. I am sorry, but in 1989 the figure
was 1,474.
David McLetchie: That is not the figure that I
have, but I shall ask parliamentary questions to
clarify that.
The point is not only that that is a vastly superior
record to that of our successors but that the
numbers built are higher than your aspirations.
The equation that you cannot build new council
houses without ending the right to buy is
manifestly false, given the record of councils—
and, indeed, social landlords, but let us
concentrate on councils—when right-to-buy sales
were at their peak.
Alex Neil: I have never said that one cannot
build new council houses in those circumstances; I
have said that the reality is that since the right to
buy was introduced, there has been a dramatic
decline in the number of council houses built in
Scotland, from more than 5,000, which was the
figure the year the legislation was passed, down to
zilch. If you had spoken to local authorities in
Scotland at any time in the past 10 years or so,
you would have heard them all make it clear that
without the kind of reforms that we are introducing
in the bill, they would not build large numbers of
council houses, because of the right-to-buy
legislation. When the figures went down in the
later years of that period, the vast bulk of the
houses that were built were sheltered houses,
which were not subject to the right to buy.
David McLetchie: Okay. Let us move on to the
issue of—
Alex Neil: Sorry, the irony is that in the period
that you are talking about—between 1979 and
1991—the year in which the number of council
houses built dipped under 1,500 was the year of
the peak sales.
David McLetchie: Yes, but I think that you will
find that for every four houses that were sold
roughly one was built—over the totality of the
period.
Alex Neil: No. I think that the reality is that if
you look at the totality—
David McLetchie: I am talking about affordable
housing, which covers the contribution made by
our social landlords and housing associations,
which is always neglected in answers on this
subject and which of course ignores the
substantial progress on affordable housing made
not just under the Conservative Government but—
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to be generously fair, which I always am—by your
predecessors in the Scottish Executive.
Alex Neil: A distinction must be made between
councils and RSLs. When the right-to-buy
legislation was introduced, the impact on council
housing was dramatic—the amount of council
housing went dramatically downwards. As you
know, RSLs came into their own only later in the
1980s. RSLs have been the main builders of new
social housing in recent years.
11:15
David McLetchie: Indeed.
Alex Neil: You accept that.
David McLetchie: I accept absolutely that that
has been the case for a considerable time and will
continue to be so in the foreseeable future,
because that is a key component of the
Government’s plan, as it was under previous
Governments. No difference exists other than that
you want to increase the council element.
Alex Neil: The scale of the problem of housing
need that we face is such that we need the RSL
sector and the council sector to build new homes.
Both sectors need to work, but only one sector
was building in substantial numbers until we
signalled that the reforms would be introduced.
Councils of all political hues have made it clear
that they will build only if the reforms are
implemented. They have also been helped by the
subsidy that we give, which was up to £25,000 per
unit and will be a guaranteed £30,000 per unit in
the third tranche of the council house funding that
we announced.
David McLetchie: You said that there was
much misinformation about receipts. You have
probably seen the evidence from Mr Young on
behalf of the Scottish Federation of Housing
Associations. He told the committee that the
Government has estimated that, when the
exemption from the right to buy from housing
associations under the Housing (Scotland) Act
2001 ends in 2012, between 3,500 and 4,500
housing association properties will be sold per
annum until 2015 and that that figure will level off
at about 3,000 a year thereafter. Information that
we requested from the Government has told us
that those figures have been revised downwards
and that your present projection is of 2,800 sales.
Alex Neil: Over 10 years.
David McLetchie: I want to clarify that because
of all the evidence that we have received. Mr
Young said:
“Scottish Government analysts calculate that, when the
exemption ends”—

in 2012—
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“there might be between 3,500 and 4,500 sales of housing
association properties per year until 2015, after which the
rate will level off to about 3,000 a year.”—[Official Report,
Local Government and Communities Committee, 24 March
2010; c 2963.]

That is what the Scottish Federation of Housing
Associations told us. Is that information correct?
Alex Neil: The figures that were quoted were
the result of research that was done in 2006. It is
clear that that information is out of date. That goes
back to the convener’s point. We have remodelled
the information to bring it up to date. The current
Scottish Government models estimate that the
impact will be 2,800 sales over 10 years.
David McLetchie: That is what I want to clarify.
Are we talking about 2,800 sales a year for 10
years or 2,800 sales over 10 years?
Alex Neil: The latter.
David McLetchie: So the annual figure that the
Scottish Federation of Housing Associations
provided, and which I just quoted, is wrong.
Alex Neil: Yes—it is wrong.
David McLetchie: It is absolutely wrong.
Alex Neil: The information is absolutely wrong.
The figures that Mr Young quoted were from a
document that was produced way back in 2006,
which was four years ago.
David McLetchie: I know that, but did he
accurately or inaccurately quote the document
from back in 2006?
Alex Neil: He quoted inaccurately, because the
figure was over 10 years. If we assume that the
2012 change proceeds with no derogations, about
80,000 units will be affected.
David McLetchie: That is what Mr Young said.
Alex Neil: At the peak of the right to buy in the
1980s, the maximum percentage of stock that was
subject to right-to-buy applications at any time was
2 per cent. Since then, that has gradually reduced.
In the current recession, the figure has reduced to
0.3 per cent of the existing stock, as I said. If Mr
Young’s figure was correct, the assumption would
be that 5 per cent of the housing stock would be
subject to the right to buy per year. That would be
two and a half times the rate of sale in the peak
year, and that is not correct.
David McLetchie: Yes, I can see that. I am glad
that you have corrected the misinformation that
the Scottish Federation of Housing Associations
has supplied to the committee and the false
premises that may or may not have flowed from
that.
Alex Neil: I am always glad to be of assistance,
Mr McLetchie.
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David McLetchie: That is good. You are
correcting others who have given us false and
misleading information.
Alex Neil: Well, it is—
David McLetchie: It is false.
Alex Neil: Oh, aye.
David McLetchie: Let us call a spade a spade,
minister. It is false and misleading information.
Your assumption is for a modest level of sales—
which you calculate to be 0.3 per cent—from the
remainder of the stock that people have the right
to buy. The stock that we are talking about here—
80,000 houses, for the sake of argument—is
largely new houses for which the tenants have not
had that right for 10 years. They were given it, but
an exemption was applied for a 10-year period. Do
you not accept that, among tenants in those
houses, there is likely to be a decade of pent-up
demand for or interest in buying those homes and
that using a projected figure of 0.3 per cent is not
really appropriate, as there are apples and pears
in the type of stock that we are talking about?
Alex Neil: You must remember the high
percentage of people in local authority houses and
RSL housing who live on benefits. The figure
varies from area to area. At the moment, 28 per
cent of the Scottish population of working age are
on benefits, and the percentage is typically much
higher among those who are living in RSL housing
and council houses. Frankly, those people do not
have the wherewithal to go out and buy a house.
Also, before the recession, the average deposit
that was required from a first-time buyer—and by
and large the people we are talking about would
be first-time buyers—was 11 per cent of the
asking price; however, the current average deposit
is 27 per cent. You need only look at the overall
reduction in the number of first-time buyer
purchases over the past two years among the
general population, with an average income above
what we are talking about, to see that the number
of people who live in such houses—even those
who are working and not on benefits—who are
able to raise a 27 per cent deposit will be very
small indeed.
David McLetchie: They will not need a 27 per
cent deposit, minister, if they get a £15,000
discount on the market value.
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they want to see a commitment from them. That is
why, in the shared equity schemes, for example,
although we provide 40 per cent of the asking
price, the lenders of the other 60 per cent still
demand deposits of at least 5 per cent. So, we
need to be careful in making any assumptions
about this.
David McLetchie: A deposit is a loan-to-value
calculation and has been throughout the 30-odd
years for which I have been involved in helping
people to buy houses in a professional capacity. If
someone gets a discount, that effectively reduces
the amount of the deposit—that is common sense.
Alex Neil: It may well reduce the amount, but—
David McLetchie: Exactly. That is the point that
I am making. Your argument that they need a 27
per cent deposit is not correct because the
discount will come straight off the deposit.
Alex Neil: What I am saying is that the average
deposit in Scotland is currently 27 per cent. During
the peak sales of the 1980s and particularly the
1990s, people got mortgages of 100 per cent and
more. We do not have such a situation today. If we
consider the profile of the people we are talking
about, we find that many of the people who are not
on benefits are in relatively low-paid employment
and their ability to repay a mortgage—which is
part of the calculation to determine whether they
can get one—is also limited. We must take into
account average household incomes and
earnings.
In some cases, the deposit might well not be as
high as 27 per cent, which is the current average.
Nevertheless, people’s ability to raise the money
in today’s market is much reduced from what it
was in the 1980s or 1990s.
David McLetchie: You are speculating on the
nature and personal financial circumstances of the
tenant group about whom we are talking—
Alex Neil: It is not speculation.
David McLetchie: I was going to ask you where
the evidence is on the group that we are talking
about—the 80,000 group. We are focusing firmly
on those 80,000 households. Where is the
evidence on the social and economic profile of
those tenants?

David McLetchie: No. The deposit will be
calculated by reference to the total market value of
the house and the discount will reduce the
requirement for a deposit—is that not correct?

Alex Neil: The socioeconomic status of those
people is, by and large, the same as that of the
RSL population in general. There is not a
distinction between people who get a house that
they currently have the right to buy and people
who get a house that they will have the right to buy
only in 2012—

Alex Neil: No. You will find that, at the moment,
lenders measure the percentage that people will
contribute out of their own pockets, as it were—

David McLetchie: Letting policies have
changed dramatically in recent years. I think that
you will find that the social profile of tenants who

Alex Neil: Of course, they will, because they—
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have had their homes since the 1980s and 1990s
is markedly different from the social profile of
newer tenants. The committee has heard evidence
of that on numerous occasions.
Alex Neil: The other thing—
David McLetchie: Do you accept that the social
profile of tenants has changed markedly?
Alex Neil: Well, over time—
David McLetchie: Indeed. In other words, the
earlier tenants are more likely to be in work than
out of work, because of the allocations policies.
Alex Neil: Many of those people might have
moved on and bought a house of their own. That
is the issue. Some people are not prepared to wait
until 2012.
David McLetchie: I understand that. However,
you are characterising all those tenants as people
who are on benefits—
Alex Neil: No, I am not.
David McLetchie: You substantially did so,
because you said that they reflect the tenant
population as a whole. I am suggesting that
people in that group have different social and
economic characteristics and are much more likely
to be in work than are people who have been
allocated tenancies more recently, because of the
change in allocations policies, about which the
committee has had a vast amount of evidence.
Alex Neil: First, be factually correct. I did not
say that all the people in that group are on
benefits; I said that a high proportion of tenants in
the council house sector and in the RSL sector are
on benefits.
The key point is that we use historical evidence
to project the likely percentage of current stock
that will be the subject of right to buy when it is
available. That evidence, particularly the evidence
of recent years, suggests that the percentage has
gone down dramatically. At its peak it was 2 per
cent. By my calculations 2 per cent of 80,000 is
1,600 or thereabouts—and 2 per cent was a high
figure.
David McLetchie: On another issue, you
probably read the evidence that we heard last
week that some tenants’ rents will have to go up if
the right to buy is abolished. We heard that from
Mr Ferguson, from the Chartered Institute of
Housing in Scotland, whose evidence was based
on a survey of social landlords that he had done. I
think that I am correctly reflecting his evidence
when I say that he said that about a third of
landlords had reported that. Do you accept that
the rents of some tenants will go up if your right-tobuy proposals are enacted?
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11:30
Alex Neil: Obviously, the balance sheet of
every RSL is different, as is the housing revenue
account of every local authority, but as a general
rule far more tenants would be adversely affected
if the right to buy remained as it is than if it is
changed under our reforms. Let me explain why.
The average debt still outstanding once such a
house has been sold is £5,500. As the member
will know, housing finance is ring fenced through
the housing revenue account, so the remaining
tenants in the council area are required either to
pay off or—if it is not paid off immediately—to
service that outstanding £5,500 debt. Therefore,
rents for the remaining tenants will increase in
order to fund or subsidise the right to buy of those
who have bought. If anything, the subsidy that the
remaining tenants pay towards the right to buy is
far higher than any potential adverse impact on
rents that might come from our reforms.
David McLetchie: However, my specific
question was on the evidence to the committee
last week that, as a result of the enactment of the
proposals in the bill, the rents for some tenants will
increase. Do you accept that, for some tenants,
that is likely to be the case?
Alex Neil: The honest answer is that how an
RSL manages its assets will, as always, be
entirely up to the RSL. Some RSLs might decide
to increase their rents and some might decide
otherwise. That is entirely up to them
On the impact of our reforms on rent levels and
investment levels, I saw Mr McLetchie’s claim last
week that our proposals on the right to buy will
have a dramatic impact on investment in the
Scottish housing quality standard. That is arrant
nonsense—
David McLetchie: No, it is not.
Alex Neil: Two thirds of the people who will
benefit from the reforms will be new tenants, who
would not qualify for a discount until after 2015
because, under the modernised right to buy,
people cannot exercise their right to buy until they
have been tenants for at least five years.
David McLetchie: Minister, I think that you will
find that the references to maintenance
programmes and to ensuring that houses are built
to the Scottish housing quality standard came from
the witnesses rather than from me.
Alex Neil: I am referring to your press release,
which stated that the cost of the reforms for the
housing quality standard investment programme
would be £100 million over five years. That is just
not true.
David McLetchie: I think that you will find that
the reference to £100 million referred to the
Government’s official estimate of the receipts that
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would be lost, which is highlighted in the Finance
Committee’s report to our committee. The Finance
Committee made the very good point that local
authorities will lose out on £100 million of receipts.
The Scottish Government has acknowledged that
loss of receipts, which is mysteriously described in
the financial memorandum as “£0.1 billion”. That
loss will impact adversely on the ability of councils
to invest in upgrading their housing stock, so that
was a perfectly fair comment.
Alex Neil: Actually, it was not a fair comment,
because the figure that was quoted is based on 2
per cent of the stock being sold each year. At the
moment, 0.3 per cent of the stock is sold each
year. The other figures show that there will be no
loss of capital receipts if less than 2 per cent of the
stock is sold each year. With all due respect, the
selective use of that figure without relating it to the
percentage sold—I know that we are in an election
time, so I will forgive you—was really not correct.
David McLetchie: Minister, you are a master of
selectivity, as we have discovered at many of
these evidence-taking sessions, and I am happy to
take lessons from you in that regard.
John Wilson (Central Scotland) (SNP): Good
morning, minister—it still is morning. As I am the
final questioner this morning, I want to go over
some of the answers that you have given.
Let me put on record straight away that, like
colleagues around the table, I for one would
welcome the ending of the right to buy. When the
right to buy was introduced in Scotland many
years ago, I was a member of a local authority that
was faced with the problem of introducing it. I
hope that we will now have an opportunity almost
30 years later to rectify some of the mistakes that
have denied many families the opportunity to
move into decent council housing, such as
terraced family-style housing, because of the right
to buy.
The debate that we are having about peak sales
from the right to buy is on the record, but a
number of factors have not been mentioned yet. I
remember rents rising during the 1980s, a
situation that was forced on local authorities by the
Conservative Government. Because rents were
being forced up through local authorities, people
got into a position whereby—it was almost a
double dunt—they found it cheaper to take out a
mortgage and buy their home using the right to
buy than to continue to rent from the local
authority. Other factors are therefore at play in
terms of the peak sales periods and the right-tobuy discount. People made an economic choice
because of the rent rises that were forced on
many local authorities by the Conservative
Government’s housing policies.
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Minister, you said earlier that, when a tenant
exercises the right to buy, the loss in rental income
to a landlord over a 30-year period can be up to
£53,000. Is that correct?
Alex Neil: Yes.
John Wilson: Can you explain what that figure
is based on? I have done some calculations. I
understand that the average rent for a council
house is roughly £57 a week and that the average
rent for a housing association property or a
registered social landlord property is roughly £70 a
week. I calculate the loss in rental income over 30
years to be just under £90,000 to a local authority
and about £110,000 to a registered social
landlord. There is a big difference between
£90,000 or £110,000 and £53,000. I would like to
get to the root of that and find out the real loss of
rental income and the impact that that would have
not only on local authorities but on registered
social landlords, especially given the concern that
Mr McLetchie has expressed about the costs that
landlords may face in maintaining and improving
properties that they rent out.
Alex Neil: I have a lot of sympathy for much of
what you say, John, but I am always very fair to
the other side in my arguments, and when I
referred to that loss of income of £53,000 I was
referring to the rental surplus—the net rent after
subtracting the costs of maintaining, repairing and
managing the property. Your figure is a gross
figure, mine is a net figure. I emphasise that, if the
reforms did not go ahead, the loss in rental income
over 30 years would be substantial.
Another point that has not been touched on this
morning is the replacement cost. We would still
have to house people in rented accommodation.
The replacement cost at today’s prices is
£120,000 per unit on average throughout
Scotland. If the reforms in the bill did not go
ahead, in order to reach our housing need targets
we would have to spend up to another £300
million. We have set ourselves a target of
providing up to 18,000 houses—I emphasise the
fact that it is up to 18,000. The cost of building
new units to replace that number of houses in the
rented sector would be up to £300 million, which is
a substantial amount of public money to be
required at a time of real prudence—who knows
what cuts will come after the election, on top of the
ones that we have already got?
Therefore, from the point of view of what can be
done with the rental stream income and the point
of view of the replacement cost, not proceeding
with the right-to-buy reforms would place an
enormous strain on finances and, more important,
make it much more difficult to achieve our housing
policy objectives in Scotland.
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John Wilson: Thank you for that response,
minister.

together, we can pass that bill before the election
next year.

I move on to another issue that members have
raised, which is about the linkages between the bill
and the forthcoming private housing bill. As I have
said previously in the committee, I am concerned
that some of the things that we are trying to
achieve in the Housing (Scotland) Bill and the
private housing bill, particularly in relation to
private landlords, could be lost if we do not bring
the two bills closer together. We are dealing with
the Housing (Scotland) Bill, and I fully understand
that you want a full consultation on the private
housing bill, but the difficulty is that there are too
many crossovers that relate to tackling the issues
of HMOs and private landlords and other issues in
the private sector. I fear that those crossovers
might be lost if we pass the Housing (Scotland) Bill
but fail to pass the private housing bill. What
guarantees can the committee have that the two
bills that the Government has decided to introduce
will be enacted before we reach the election in
May 2011?

John Wilson: Thank you, minister. Some of us
strive to live in an ideal world and will continue to
do so. The legislation that we are introducing will, I
hope, be a route to that ideal world.

Alex Neil: In an ideal world, it would have been
better to have one bill, but we do not live in an
ideal world. The fact is that we had to wait to allow
consideration of how effectively existing HMO and
landlord legislation is being implemented. The
private rented sector working group worked hard
to produce its report last December. That report
now forms the backbone of the on-going
consultation on the private housing bill. I do not
see big issues with the linkages to the fairly
modest proposals in the Housing (Scotland) Bill on
HMOs and landlord registration, on which there
was
certainly
broad
consensus
among
stakeholders.
The only question mark is whether we can get
the private housing bill through Parliament before
the election next year. I am keen to do that, and I
hope that the committee is keen, too, because the
reforms on HMOs and landlord registration, as
well as the reforms to the law on 20-year leasing
and mobile homes that I mentioned, are important
and complex. If we had just one bill, we would still
probably have to introduce another bill on the
mobile homes issues, the complexity of which has
only recently come to the fore. To be honest, I do
not see as big a problem as John Wilson does. It
would have been better to have everything in one
bill but, for the reasons that I have outlined, that
has not proved to be possible. The quicker we
pass the Housing (Scotland) Bill, the sooner we
can move on to the private housing bill.
There will, I think, be a lot of consensus on the
private housing bill. I have certainly been lobbied
by members of all the parties that are represented
in the committee on the changes that we hope to
make through that bill. I hope that, if we all work

Alex Neil: Maybe it was only ideal before 1991.
11:45
John Wilson: It might have been for some
members, but not for others.
As I said, I am jumping from issue to issue. You
referred on three occasions to Govanhill and the
private rented sector and legal and illegal renting
there. Colleagues have referred to the £500 fine
that could be imposed under the bill on people
who do not report an illegal landlord. I have said
previously that, as part of another committee’s
work, I visited Govanhill and saw at first hand what
is going on there.
I am concerned about your response on the
point that people who rent from illegal landlords
could be subject to a £500 fine if they fail to report
the landlord. What I saw in Govanhill involved, in
the main, migrant workers who came to Scotland
to find work. In many respects, they were not
aware of their full raft of rights and they were not
aware of the Scottish legislation on housing
conditions and so on. I know that you have said
that local authorities will make a judgment about
whether a tenant should be fined for not saying
who their landlord is, but is it not unfair and unjust
that the tenant could face the fine for not reporting
their landlord, based on a decision by a housing
officer in one of the 32 local authorities,
particularly if they are unaware of their rights and
unaware of the legislation that they are caught up
in?
I welcome the fact that you want to raise the fine
for not registering as a landlord from £5,000 to
£20,000, but the repercussions for some of the
tenants based on their landlord facing a £20,000
fine rather than a £5,000 fine may be harsher than
we anticipate and may go further than finding
themselves being evicted. In the case that I saw in
Govanhill, the tenant had reported their landlord
and the landlord immediately issued notice to
evict. How do we protect tenants in such
circumstances? I am talking not about students
who are fully aware of their rights but about
vulnerable migrant workers who come to Scotland
to find work and could find themselves, through no
fault of their own, facing a £500 fine and eviction.
That would be a double punishment for them, not
the landlord.
Alex Neil: In general terms, one thing that we
want to do in the private housing bill is to improve


511

3125

28 APRIL 2010

the rights of tenants in the private rented sector. I
anticipate that some of the broader issues that
John Wilson touches on will be covered in that bill.

give the information because they are in cahoots
with the landlord. That is why I believe that it
should be left to local discretion.

When I was originally asked the question about
the £500 fine, it was specifically in relation to
students. My point—perhaps I should have made
it at the time—is that, first, it is a power rather than
a duty to impose the fine and, secondly, it will
obviously be at the discretion of the local authority
whether to impose the fine. Let me give you two
scenarios. In one scenario, the person who is
refusing to give the details of the landlord is part of
the extended family or is a friend of the landlord,
knows that the landlord is involved in some kind of
tax scam or benefit scam and is trying to protect
the landlord because they would be prosecuted
once the authorities—it is not always the local
authority; it might be, for example, the benefits
people—found out about it. In that situation, it
would be indefensible for someone to protect that
landlord, who is not a fit and proper person to be a
landlord.

John Wilson: I welcome your comments on
that, minister. I am satisfied with your assurance
that you will issue guidance to local authorities on
the matter. We must ensure that local authorities
have that guidance and use discretion in the way
in which they treat individuals. Some people do
not know directly the person from whom they are
renting—it is a friend of a friend of someone they
know.

In the scenario that you describe, when the
tenant is perhaps a migrant—we know that in
Govanhill there is a large Roma population, many
of whom are probably not aware of their rights; at
the last count 51,000 different languages were
being used in Govanhill—clearly the kind of
sensitivity that you describe means that we would
expect the local authority to take appropriate
action, but not just by itself. If a local authority
suspected that a tenant was being threatened in
any way for whatever reason, I hope that the local
authority would work with the police, in particular,
and others to investigate the situation and take
appropriate action. It would not be the first time
that Glasgow City Council has taken away the
right of a landlord to be a landlord; it has done that
in Govanhill. I would like to see much more of that
kind of robust enforcement in relation to rogue
landlords.
I pay tribute to the work of Govanhill Law
Centre, which is doing a tremendous job,
particularly with the migrant community and with
tenants. I have spoken extensively to the
leadership of Glasgow City Council, who are very
aware of the issues in Govanhill and the
sensitivities that you are talking about. That is
reflected in their action plans for Govanhill.
I will welcome the committee’s comments on the
provision. If you think that it needs to be tightened
up or that it is potentially too harsh in some way,
we will listen carefully to what you say. In any
case, we will issue clear guidance to local
authorities on the need—which the convener has
rightly pointed out—to be sensitive to the fact that
many vulnerable people will, for good reasons, not
provide the information. However, there will also
be a number of chancers who are not prepared to
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You referred to housing benefit fraud, and that
raises the question of how local authorities are
using their access to housing benefit records to
monitor who is in receipt of housing benefit and
what properties housing benefit is being collected
for. Will there be any guidance for local authorities
on how to tighten up their monitoring of the houses
for which housing benefit is claimed, the families
that claim those benefits and the landlords who
are registered under the landlord scheme as being
able to rent out the properties? One of the
problems in Govanhill—you mentioned it
yourself—is the fact that, in some cases, people
do not know whether their landlord is registered
with the scheme and they end up paying a £500
fine if they get caught. We must ensure that local
authorities do not take a high-handed attitude to
tenants who are vulnerable and penalise them.
For the sake of the Official Report, I assume
that you meant that 51 languages are spoken in
Govanhill, not 51,000.
Alex Neil: Did I say 51,000?
John Wilson: It may sound like that to a visitor
to Govanhill, minister, but it is 51 languages.
Alex Neil: Okay. In general, I agree with your
comments. Not just on this issue, but across a
range of issues throughout the public sector, we
are looking at how we can legally share data in
implementing a range of different laws. Your point
about sharing data within a local authority is valid
in the context of the need for effective
enforcement and control in such situations.
Equally important—or even more important—is
identifying vulnerable people and ensuring that
they have access to the appropriate services. The
local authority has a key role in that.
Fundamentally, I agree with what you say, John.
John Wilson: Thank you, minister.
The Convener: I do not intend to make this a
long session, but we have missed a couple of
areas that it would be useful to address. The first
is how the Scottish Government can ensure that a
balance will be struck between the national and
local outcomes of the social housing charter.
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Alex Neil: I noted that somebody said in
evidence to you that the charter was in draft form.
However, it is not in draft form. We are going to
consult on what should be in the charter before we
do the draft. It will be a national charter and it will
be very outcome orientated. RSLs or local
authorities may decide to have their own charter.
However, whether they do or not, our charter will
have legal force. We will come to the committee at
the appropriate time, once we have gone through
the required process, with affirmative secondary
legislation for approval of the charter. Obviously,
we will also come to the committee for its ideas on
what should be included in the charter.

forward to seeing such issues being addressed in
the charter. It would be helpful if we could get
details of the specific areas where 70 per cent of
allocations went to homeless people, where the
perception of unfairness is bound to be greater.

The Convener: I am sure that you will consider
the issues that are important to tenants and are
high on their agenda. For example, we considered
at last week’s meeting allocations policy and the
tensions between it and the homelessness
legislation.
Tenants
representatives
vividly
described their view last week that homelessness
legislation is sometimes abused by people to jump
the queue. Jim Maryniak said:

Alex Neil: I have to say that there are mixed
views on that even among those in the disabled
community. Clearly, we are under enormous
pressure to make a higher percentage of new
houses suitable for disabled people. If you start to
sell off that stock, you reduce the chances of many
disabled people getting the kind of house that they
need, or they have to wait much longer for it. We
have no provision in the bill at the moment to
make any exceptions in relation to that, but it is an
area on which I am keen to hear the committee’s
views.

“I have a classic example. A guy who leaves school at
16 and works hard all his days will never get a council
house in East Lothian, but someone who is being released
from prison will.”—[Official Report, Local Government and
Communities Committee, 21 April 2010; c 3046.]

There are great tensions—real or imagined—
around that issue, which is high on tenants’
agenda. Do you expect to address that at a
national level?
Alex Neil: I am very conscious of that issue. On
average, 45 per cent of last year’s allocations in
Scotland went to people on the homeless list,
which meant that the other 55 per cent went to
people on the waiting or the transfer list. However,
in some authorities, up to 70 per cent of
allocations went to homeless people. That
obviously puts major pressure on the people who
have to wait longer on the mainstream waiting list.
There are two issues here. First, many people
on that list believe that they are not getting a fair
crack at the whip. Secondly, there are examples—
I am sure that everybody round the table has
encountered them in their surgery—of people
believing, rightly or wrongly, that somebody is
trying to jump the queue by deliberately making
themselves homeless. One of the issues that we
are addressing through the homelessness task
force, along with COSLA and others, is whether
we can gather evidence on such situations and
consider ways in which to address them. Clearly, it
would be totally unacceptable if somebody
deliberately made themselves homeless in order
to jump the queue.
The Convener: As I said, we will not go into a
long line of questioning, but I am sure that tenants
will be heartened by what you said and will look

Alex Neil: We can give you that—no problem.
The Convener: We had a written submission
from the Scottish Disability Equality Forum that
highlighted its view that the right to buy should be
retained for disabled tenants who are forced to
move into new supply housing. Do you have a
view on whether exemptions should be made in
such cases for disabled people?

The Convener: Could it appear in the national
charter in terms of allocating housing to meet the
needs of disabled people?
12:00
Alex Neil: I am being told by my officials that it
could. I had reached that conclusion anyway.
The Convener: That is good enough for me.
Thank you, minister.
I have a couple of questions on section 139, in
relation to maintenance and enforcement powers.
Will local authorities be able to implement
successfully the provisions regarding maintenance
and enforcement powers? Given the existing
budget, is it realistic to bring those forward? How
will we empower local authorities to achieve the
objectives in the bill?
Alex Neil: As you know, we discussed the
matter at length with COSLA before we put it in
the bill. COSLA’s advice is that the bill’s aims are
achievable, but we must be conscious of the
resources that are available to local authorities.
Because of the increased financial pressures that
they—like the rest of us—will face, some local
authorities will find it difficult to resource all the
services that they feel they are required to deliver.
However, in general, I have had an assurance
from COSLA that the answer to your question is
yes.
The Convener: My final question is on
unauthorised tenancies. Can you give us an
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update on the work of the repossessions group
and an indication of the timetable to which it is
working?
Alex Neil: I am hopeful that the repossessions
group will publish its report next month. We will
make it available to the committee immediately.
We included section 142, on unauthorised
tenancies, because of the drafting requirements of
the bill—the issue had to be covered in the bill’s
remit—but it does not necessarily reflect exactly
what we intend to do. We will consider what the
repossessions group says and what the committee
says. We will make the report available to the
committee the minute that it is published and there
will be further discussion and consultation on the
matter between now and stage 2. We have not
concluded what is the best way forward. Although
we estimate that unauthorised tenancies affect
only between 200 and 300 people a year, it is a
complex issue to tackle successfully, as they have
found down south.
The Convener: Okay. That concludes our
questions, minister. Thank you for your attendance
and your evidence this morning.
Alex Neil: It has been a pleasure.
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SUPPLEMENTARY SUBMISSION FROM THE SCOTTISH GOVERNMENT
Thank you for your letter of 29 April in which you have asked some further questions on the
Housing (Scotland) Bill. I am pleased to set out my responses to these, and to the
Committee’s additional questions, below.
1.

When will the Scottish Government introduce the Private Sector Bill to Parliament?
There has been considerable discussion about HMO licensing and enforcement in
evidence – could you provide more information on how this will be addressed in the
Private Sector Bill?
The Scottish Government intends to introduce a bill on the private housing sector
during this Parliamentary Session, although this depends on the overall legislative
programme for 2010-2011.
The consultation paper for the proposed bill sought views on further amendments to
the licensing and enforcement of the Houses in Multiple Occupation (HMO) scheme.
We have asked for views on:
o

Allowing tenants and local authorities to claim back from landlords rent paid in
an unlicensed HMO; and

o

Failure by the landlord of a property to provide information when required
leading to the presumption that the property is an HMO.

I would also like to highlight that the HMO provisions in Part 5 of the Housing
(Scotland) Act 2006 will come into effect on 31 August 2011. These will bring in
significant additional enforcement powers for local authorities. They will increase the
maximum fine for a landlord found guilty of operating an unlicensed HMO from £5,000
to £20,000 and allow local authorities to use rent penalty notices to prevent
unlicensed HMO landlords from collecting rent from their tenants.
2.

Will the SHR have a role within the local authority social rented sector?
Yes, the Bill provides for the new SHR to regulate councils’ performance of their
landlord and homelessness services.

2.1

What is your view on the oral evidence from COSLA which stated that “the burden of
regulation on local authorities is huge and, although we recognise the specific
expertise of the SHR, we believe that regulation should be more streamlined and the
SHR should work in conjunction with Audit Scotland on regulating local authorities”
(Official Report 24 March , col 2931)?
The Bill’s provisions on regulating social landlords, which are are consistent with the
Scottish Government’s wider policy on scrutiny reform, provide for the new SHR to
minimise the burden of regulation and to work with Audit Scotland and the Accounts
Commission. They reflect the shift from inspection-based regulation of local authority
landlords and homelessness services to one based on self-assessment.
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Two points in particular are worth noting in connection with COSLA’s comments:
o Section 2 requires the SHR to act proportionately, accountably and
transparently and to target action only where it is needed. This will ensure that
the SHR focuses its regulatory interventions on poorer quality landlords and
those at risk of failing their tenants and that the burden of regulation on those
that are doing well is reduced. (Paragraph 23 of the Policy Memorandum)
o Section 5 requires the SHR to consult the Commission about how it discharges
its functions in respect of local authority landlords. This reflects the need for
the SHR to have a particular relationship with the Commission through which it
can develop an effective means of safeguarding and promoting the interests of
council tenants as part of wider developments to establish a streamlined
system for scrutinising local authority functions. (Paragraph 25 of the Policy
Memorandum)
2.2

Was any consideration given to allowing Audit Scotland to scrutinise the
homelessness services and housing provision of local authorities with input from
SHR?
Yes, the consultation on the draft Bill discussed the possibility of Audit Scotland and
the Accounts Commission scrutinising local authority services. However the majority
of tenants and representative bodies (including the Tenants Information Service,
Tenant Participation Advisory Service, the Scottish Federation of Housing
Associations, Consumer Focus and the Chartered Institute of Housing) were strongly
in favour of the SHR continuing to have the lead role in regulating local authority
services. A number of individual councils also supported a continuing role for the
SHR in this respect.
My officials had informal discussions with Audit Scotland about the proposal put
forward by COSLA. Audit Scotland is keen to work in partnership with the SHR in
support of proportionate and risk-based scrutiny of local government. The SHR’s
participation in the shared risk assessment process, and its commitment to working
with Audit Scotland, should provide an effective balance between the latter’s interest
in councils’ corporate management and leadership and the service performance
issues related to the housing function in which the SHR has specific expertise.

3.

Is it envisaged that the board of SHR will include tenants?
Yes. I want to see tenants on the Board and as full members, not token
representatives. It is important that all members – not just tenants – contribute to
achieving the SHR’s objective to safeguard and promote the interests of tenants and
other service users. The appointment of Board members will be made under the
auspices of the Commissioner for Public Appointments. A range of different skills will
be sought to create a balanced Board – including experience of being a tenant.

4.
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In terms of the inspection regime, some concerns have been raised about selfassessment and it has been suggested that SHR should be able to carry out spot

checks on landlords. The SCSH also suggested that there should be a further round
of inspections under the current regime. What is your view on these two points?
I am aware that tenants and some other stakeholders are concerned about the shift
away from inspection to self-assessment. It is likely, as described in paragraph 61 of
the Policy Memorandum, that many of the outcomes in the Charter will relate to
tenants’ experience of, or satisfaction with, landlords’ services. So I expect that an
important aspect of information collection will be through each landlord capturing a
clear and consistent understanding of their tenants’ experience and reporting that to
the SHR. In addition, the inquiry powers in the Bill would allow the SHR to validate
self-assessment information submitted to it by landlords or to carry out a “spot check”
where it had concerns about a landlord’s performance.
The question of whether there should be a further round of homelessness service
inspections, as suggested by SCSH, is an operational matter for the current SHR,
which will complete its baseline programme of inspections of council housing and
homelessness services this year. In line with the Government’s response to the
Crerar recommendations, all scrutiny bodies are implementing a more proportionate
and risk-based approach to their work. The SHR is working with Audit Scotland and
other scrutiny bodies to identify, through the shared risk assessment process, where
scrutiny activity should be targeted. This allows it to target its resources at those local
authorities that are delivering poorer homelessness services. This approach will
continue when the SHR becomes an independent body.
The Bill’s provisions for a more flexible set of inquiry powers, to replace the inspection
powers in the Housing (Scotland) Act 2001, will enable the new body to carry out a
range of different types of inquiry as opposed to a ‘one-size fits all’ inspection. Such
inquiries could include planned, unannounced or short-notice inquiries, thematic
studies based on a particular subject, such as homelessness, or inquiries into
services across a specific geographic area (Policy Memorandum, paragraphs 82-84).
5.

How will the enforcement and intervention powers introduced by the Bill be more
effective than the current regime?
Many of the powers that the Bill confers on the new SHR are powers that exist under
the Housing (Scotland) Act 2001, which the current agency exercises on behalf of
Ministers, such as the power to appoint and remove RSL board members. The Bill
has the effect of transferring these powers from Ministers to the new body.
It supplements them with new powers to enable the SHR to take enforcement action
requiring a landlord to comply with the Charter, meet a performance improvement
target or implement a performance improvement plan.
Annual reporting by the SHR against Charter outcomes, and the linked enforcement
and intervention powers, would mark a radical shift from the 2001 Act regime which is
largely based on periodic inspections of individual landlords. In the case of local
authorities, the 2001 Act intervention powers are entirely linked to inspection.
As outlined in paragraph 83 of the Policy Memorandum (and the response to question
4 above), the SHR will be able to use its new powers to carry out a range of inquiries
of different scale, depending on its assessment of risk or its need to capture
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information about practice across the sector. These will allow the SHR to target
action where it is needed and reduce the burden of regulation on landlords that
demonstrate good performance.
The new powers to publish an enforcement notice and require a landlord to submit a
performance improvement plan provide the SHR with a range of proportionate actions
that it can take to respond more flexibly to different situations.
6.

How will the Scottish Government ensure that these powers are used appropriately?
Section 3(2) of the Bill sets limits on the SHR’s powers by requiring it to target its
actions only where they are needed. In order to ensure that the SHR’s exercise of its
powers is transparent and proportionate, section 48 of the Bill requires the SHR to
consult on, and then publish guidance about, how it would use its powers of inquiry.
Section 51 requires the SHR to consult on and publish a code of practice of regulatory
intervention. There is a right of appeal to the Court of Session on any decision to
appoint and remove RSL board members. In practice, I expect the Board to be
accountable to the Local Government and Communities Committee for the use of all
of the SHR’s powers.

Further comment on Right to Buy exchange
Having now had the opportunity to read through the transcript of the exchanges on 28 April I
would like to clarify the figures that Mr McLetchie and I referred to in relation to Right to Buy
applications as a proportion of overall stock. From the published statistics held by the
Scottish government the peak year for sales of public rented properties under the Right to
Buy was 1989-90 when there were 38,837 sales or 4.3% of the total stock. Available
statistics for sales of RSL housing under Right to Buy show the peak year was 2003-04
when 3,198 sales were made; 1.3% of the total stock. This figure has now fallen back to
1,075 sales, or 0.4% of the total stock for 2008-09.
In its evidence, the SFHA implied that 5% per annum of the total stock that is currently
subject to the suspension of the Right To Buy would be sold. This figure is much higher
than the highest proportion of applications we have seen for RSL properties.
The translation of applications under the Right to Buy to a final sale will depend on the
individual circumstances of the applicants; applications are consistently higher than final
sales. Figures for 2008-09 show there were 1317 applications for Right to Buy by RSL
tenants and 1075 sales. Figures for the overall Social sector were 6,765 applications
resulting in 4,043 Right to Buy sales to tenants.
Other points of clarification from the exchanges on the Right to Buy are addressed in annex
C which contains responses to the further questions that the Clerk to the Committee put to
my officials.
I am keen to provide to the Committee any information that they consider relevant to their
consideration of the Housing Bill. I would point out however that the suspension of
Modernised Right to Buy entitlements for RSL tenants is not part of the Bill. It will be for
individual RSLs to decide for themselves whether they wish to apply to Ministers to extend
beyond 2012 any current suspensions and the Scottish Government proposes to develop
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new guidance for RSLs on this issue for publication next year. We will engage closely with
stakeholders on the development of the guidance which should reflect criteria such as
meeting housing need, safeguarding stock where required and taking account of the
landlord's ability to pay for policy priorities such as the SHQS.
Alex Neil
Minister for Housing and Communities
10 May 2010
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ANNEX A
RESPONSE TO QUESTIONS ON HOUSING (SCOTLAND) BILL FROM EVIDENCE
SESSION OF 28 APRIL 2010
PRIVATE SECTOR AND HOMELESSNESS
1.

Could you provide an update on the work of the sub-group drafting enforcement
guidelines (including timescales and an indication of which Bill the recommendations
will be incorporated into)?
The private sector Landlord Registration Network, which consists of officials from all
Scottish local authorities, was established by the local authorities themselves in order
to discuss matters relating to the registration system. It is entirely independent of the
Scottish Government, although Government officials attend meetings by invitation.
The Network set up an Enforcement Sub-Group, consisting of representatives of eight
local authorities. This sub-group has drafted enforcement guidance principles to be
shared among all local authorities, in order to establish common good practice. We
understand that these guidelines have been distributed among the members of the
Network, but that the Network does not intend to publish them. This is entirely a
matter for the Network.
The enforcement guidance principles are designed to assist local authorities to
enforce the existing legislation effectively. They are not recommendations for further
legislation and no further legislation is required to put them into effect.
The Scottish Government welcomes the production of the guidance, which is an
example of the more pro-active approach towards the enforcement of landlord
registration being taken by local authorities.

2.

Could you provide any figures that you have on the percentage of houses allocated to
people on waiting lists and those who are homeless respectively - in particular, do you
have a breakdown across local authorities?
In Scotland in 2008-09 there were an estimated 24,743 local authority lets (including
transfers), of which 11,685 (47.2 %) went to homeless households. The individual
percentages vary from 30.1% (East Ayrshire Council) to 79.9% (West Lothian
Council). In the same period there were 29,272 RSL lets (including transfers), of
which 7,112 (24.3%) went to homeless households. The individual percentages for
local authority areas vary from 6.9% to 44.0%
A full breakdown is given in the table at annex B.
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Annex B

Council and housing association lets to homeless as a percentage of all lets in 2008-09
Council

Aberdeen City
Aberdeenshire
Angus
Argyll & Bute
Clackmannanshire
Dumfries & Galloway
Dundee City
East Ayrshire
East Dunbartonshire
East Lothian
East Renfrewshire
Edinburgh
Eilean Siar
Falkirk
Fife
Glasgow City
Highland
Inverclyde
Midlothian (1)
Moray
North Ayrshire
North Lanarkshire
Orkney
Perth & Kinross
Renfrewshire
Scottish Borders
Shetland
South Ayrshire
South Lanarkshire

Local authority
Lets to homeless
Lets
From
lettings
including
return
transfers
No.
% of lets

Number

1,705
927
726

509
427
511

29.9%
46.1%
70.4%

766
411
458

%
of
lets
44.9%
44.3%
63.1%

362

172

47.5%

191

52.8%

1,278
1,434
192
397
253
1,953

597
410
105
211
112
1,169

46.7%
28.6%
54.7%
53.1%
44.3%
59.9%

639
432
93
234
135
1,316

50.0%
30.1%
48.4%
58.9%
53.4%
67.4%

871
2,242

520
725

59.7%
32.3%

324
701

37.2%
31.3%

999

477

47.7%

522

52.3%

272
297
1,007
3,179
75
456
1,170

155
442
1,190
28
232
487

52.2%
43.9%
37.4%
37.3%
50.9%
41.6%

188
150
470
1,249
29
226
442

69.1%
50.5%
46.7%
39.3%
38.7%
49.6%
37.8%

181
624
2,116

54
196
1,046

29.8%
31.4%
49.4%

65
286
1,053

35.9%
45.8%
49.8%

From HL1

Housing association
Lets to homeless
Lets
including From APSR (2)
transfers
No.
%
of
lets
459
139
30.4%
487
85
17.5%
435
50
11.4%
819
290
35.4%
190
34
17.7%
1,258
538
42.8%
1,070
170
15.9%
538
49
9.0%
184
23
12.4%
179
56
31.2%
147
11
7.2%
1,881
484
25.8%
263
66
25.1%
398
98
24.6%
1,168
113
9.6%
10,844
2,595
23.9%
778
28
3.7%
840
166
19.8%
293
106
36.2%
255
46
18.1%
411
51
12.5%
911
125
13.7%
85
14
16.5%
525
65
12.3%
900
90
10.1%
1,307
352
26.9%
110
33
30.0%
241
83
34.6%
754
111
14.7%

From HL1
No.
96
97
60
302
46
554
258
37
20
58
18
440
71
46
154
2,871
238
180
58
63
96
208
18
118
75
386
31
28
144

%
of
lets
20.9%
19.9%
13.8%
36.9%
24.2%
44.0%
24.1%
6.9%
10.9%
32.4%
12.2%
23.4%
27.0%
11.6%
13.2%
26.5%
30.6%
21.4%
19.8%
24.7%
23.4%
22.8%
21.2%
22.5%
8.3%
29.5%
28.2%
11.6%
19.1%
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Council

Stirling
West
Dunbartonshire
West Lothian (1)
Scotland

Local authority
Lets to homeless
Lets
From
lettings
including
return
transfers
No.
% of lets

Number

319
987
721
24,743

177
458
10,41
0

55.5%
46.4%

192
537

%
of
lets
60.2%
54.4%

Housing association
Lets to homeless
Lets
including From APSR (2)
transfers
No.
%
of
lets
189
40
20.9%
571
139
24.3%

576
11,685

79.9%
47.2%

782
29,272

From HL1

262
6,511

33.5%
22.2%

From HL1
No.
26
121

%
of
lets
13.8%
21.2%

194
7,112

24.8%
24.3%

Notes (1): West Lothian and Midlothian data are for 07-08.
(2): The APSR figures for housing association lets to homeless by local authority area are estimates based on APSR data.

Notes to Annex B
For this analysis the information on lets to homeless households was from the HL1 homeless statistics returns. Information on the total
number of lets (including transfers) for local authorities was taken from annual statistical returns by local authorities to the Scottish
Government and information on the total number of lets (inccluding transfers) by housing associations was derived from the Annual
Performance and Statistical Returns that RSLs provide to the Scottish Housing Regulator.
The HL1 was used as the source of information on lets to homeless households, in preference to information on lets to homeless
households provided in the summary statistical returns, because the HL1 is judged to be the most reliable source of information on lets
to homeless. The HL1 returns provide information on each homeless application drawn from councils' administrative records.
Information provided through the HL1 system is the basis of all key statistics on trends in applications, assessments and outcomes; and
of the analyses of the characteristics of homeless applicants, reasons for homelessness and outcomes for different groups. The HL1
system is the source of information used to track and report on the Scotland Performs Indicator on the proportion of homeless
applications
accorded
priority
status.
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ANNEX C
RESPONSE TO QUESTIONS ON HOUSING (SCOTLAND) BILL FROM EVIDENCE
SESSION OF 28 APRIL 2010
RIGHT TO BUY
Q1. Could you provide more detail on the remodelling of the estimated number of
RSL properties that will be sold under the RTB in the ten years between 2012-22 and
the presumptions underpinning that work? In particular, could you explain the
difference in the 2006 estimate of 3,500-4,500 per annum and the current figure of
2,800 over ten years?
1.1
Scottish Government’s 2009 forecast suggests that if the 10 year suspension came to
an end in 2012, around 2,800 RSL properties would probably be sold under the modernised
RTB over the ten years from 2012 to 2022. The assumptions underpinning this figure are
explained in the paragraphs below.
1.2
The projections for the number of properties “saved” by extending the suspension
assumed that all RSLs affected by the 10 year suspension would successfully apply to
Ministers to extend the suspension for the maximum ten year period for all of their affected
tenancies. In fact, individual RSLs will decide for themselves whether they wish to apply to
Ministers to extend beyond 2012 the current suspension of modernised RTB entitlements.
The Scottish Government proposes to develop new guidance for RSLs to use if they wish to
make such applications. This guidance would be underpinned by criteria that reflect the
importance of meeting housing need and safeguarding stock and take account of the effect
of RTB on a landlord’s ability to pay for policy priorities such as the Scottish Housing Quality
Standard (SHQS).
1.3
The sales rate for the 2009 forecast was assumed to be 1.5%, which was the midpoint of the range of sales rates used to forecast the wider impact of the RTB reforms [see
paragraph 233 of the Bill’s Financial Memorandum].
1.4
These recent forecasts took account of the reforms to end RTB for new social housing
and new tenants and therefore assumed that the number of tenancies affected by the 10
year suspension was a fixed number at 30 September 2012 that would decrease by 1.5%
each year as stock was sold under the RTB at this rate.
1.5
The Government estimated that approximately 27,000 tenancies are affected by the
10 year suspension and would therefore be free to exercise their modernised RTB in
September 2012 if the suspension was not extended.
1.6
This estimate was based on the fact that the type of tenancies that are affected by the
10 year suspension are Scottish secure tenancies conveying modernised RTB entitlements.
That is:
x
x

Tenancies over a property that was built or acquired by the RSL before 30
September 2002 and;
Tenancies with RSLs which are either not registered charities or which became
registered charities after 18 July 2001.

1.7
Therefore tenancies within the RSL sector that are not affected by the 10 year
suspension are:
x Tenancies with RSLs which became registered charities before 18 July 2001; and
x Tenancies with the 6 local authority stock transfer RSLs
1.1
1.2
1.8
The 27,000 figure was therefore derived by:
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x
x
x

Calculating the overall stock (excluding LSVT properties) level in 2012 as 180,000
properties
Estimating that 15% of this stock was non charitable and was subject to
modernised RTB based on the data available at the time
Applying this 15% to the 180,000 to arrive at 27,000 eligible properties if the
suspension was lifted.

1.9
The 2006 and 2009 forecasts were both underpinned by two key pieces of
information:
x the number of tenancies affected by the 10 year suspension; and
x the underlying sales rate.
1.10 The sub-paragraphs below outline the assumptions for each forecast and highlights
the differences between them.
Baseline Stock level – In 2006 and 2009 the latest available data was used to
calculate the potential stock levels at 2012 (excluding the LSVT stock). The 2006
estimate was 190,000 and the 2009 estimate was 180,000
Proportion of Stock Eligible for RTB – The estimate of proportion of stock eligible
for RTB in the 2006 forecast was calculated as the proportion of non charitable
properties with any RTB which was calculated at 50% using the best available data at
the time. The estimate in the 2009 forecast was calculated as the proportion of non
charitable properties with modernised RTB rights (the suspension until 2012 only
applied to modernised RTB) which was calculated as 15% using the best available
data at the time. The difference in these estimates is caused by the fact that the 2009
estimate is only looking at modernised RTB rights and also used a more accurate
estimate of non charitable RSL’s.
Level of eligible stock in first year of projections – For both the 2006 and 2009
estimates the level of eligible stock is calculated as the baseline stock level multiplied
by the proportion eligible for RTB, which are given above. Using this calculation the
level of eligible stock in the 2006 forecasts was calculated as 95,000 and the level of
eligible stock in the 2009 forecasts was 27,000. This difference in eligible stock
(caused by the proportion of eligible stock outlined above) is the major reason for the
difference between the 2006 and 2009 forecasts.
Sales Rate of Stock – Both the 2006 and 2009 forecasts use the latest available data
to estimate the potential sales rate in future years, in the 2006 RTB sales and general
housing market sales were at a high point and this lead to projected sales rate in the
10 years from 2012 of between 2.5% and 4.4%. In 2009 RTB sales had dropped
considerably and generally the housing market as a whole was lower than previous
years. This resulted in a range of estimates of sales rates of between 1% and 2%
with the 1.5% being the main estimate for the 2,800 forecast.
Replenishment of Stock – In the 2006 forecasts new build stock was added into the
baseline stock level at a rate of 7,000 new properties a year. This meant that the
baseline stock level, and therefore the subsequent calculations, were based on
increasing stock each year. In the 2009 forecasts it was assumed that no new stock
would be added to the baseline level as the housing Bill proposes that new build
would be exempt from RTB.
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Q1(b) If the SG forecasts vary this wildly then why should we have any confidence in
the predictions for the number of houses which would allegedly be "saved" if the
RTB proposals are enacted?
1.11 With respect to the overall projections for number of houses saved if the RTB
proposals are enacted, these are based on simple applications of sales rates to the eligible
stock and applying turnover rates to the eligible stock. The amount of stock “saved” will be
very much dependant on the underlying sales rate which is in turn based on the housing
market and the circumstances of the tenants. We have therefore used a range of sales rates
in our projections in order to represent a realistic range of the stock “saved” based on current
data and expectations. The basis for the 2009 forecasts are set out in paras 224-229 of the
Financial Memorandum to the Bill.
1.12 The 2006 and 2009 projections were calculated using different data, outlined above,
(based on what was available at the time) and for different purposes which affected some of
the data and calculations. The 2009 projection was explicitly looking at the impact of
removing the suspension to RTB from modernised tenancies in RSL’s whereas the 2006
projection was looking at potential future sales for both modernised and preserved RTB in
the RSL sector. The 2006 estimate also seems to underestimate the percentage of stock
which is charitable and therefore overestimate the amount of stock eligible for RTB. Finally
the 2006 estimates used a higher sales rate based on the conditions which prevailed at the
time whereas the sales rate for the 2009 projection was lower (the sales rate for RTB
reduced considerably between 2007/08 and 2008/09) and was expected to stay lower.
Q1(c) There is then the issue of the social/economic profile of tenants where the
minister claimed there was so many on housing benefit that they would be unable to
buy. Let us be clear that in this respect we are talking about the tenants of the 7000080000 houses which are currently exempt from RTB until 2012 and the issue is their
profile and ability to buy not the general tenant body.
1.13 Scottish Government forecasts are based on a range of past sales rates – not current
/ future socio-economic profiling.
1.14 The underlying sales rate does not explicitly take into account the tenants’ socioeconomic status, but should do so implicitly and one reason for the reduction in the RTB
sales rate may be the underlying socio-economic status of tenants.
Q1(d) Where is the evidence that significant numbers of that group are on HB?
RSL Tenants in receipt of Housing Benefit – 2008-09
1.15 RSLs supply the percentage figure for the number of tenants in receipt of either full or
partial housing benefit in their Annual performance and statistical returns (APSR) to the
Scottish Housing Regulator (SHR). RSLs are asked for their overall percentage of tenants
on housing benefit. The SHR does not collect information on how many of those tenants live
in houses currently exempt from RTB until 2012.
1.16 The SHR has used these figures against the total number of tenancies advised for
2008-09 (259,751) to calculate a projected number in each category, and to arrive at a
sector figure.
1.17 The SHR appreciates that RSLs are not always fully aware of the total number of
tenants in receipt of housing benefit, as benefit may be paid to the tenant rather than direct
to the RSL. RSLs therefore provide their best estimate for this data.
1.18

Based on a total number of 259,751 RSL tenancies:
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61.11% of all tenants are in receipt of partial or full Housing Benefit – a projected
158,729 tenants.
This figure breaks down further as:
46.62% of all tenants are in receipt of full Housing Benefit – a projected 121,096
tenants
14.49% of all tenants are in receipt of partial Housing Benefit – a projected 37,633
tenants
1.19 In addition the Department for Work and Pensions (DWP) publish figures for benefit
claimants at: http://research.dwp.gov.uk/asd/hbctb.asp
This states that there were 379,480 social renting households in receipt of Housing Benefit
at January 2010. The latest figures available for the number of households social renting are
at 31st March 2009 when there were 576,140 households in this tenure. This suggests that
around 66% of all social renters receive Housing Benefit. This proportion varies across the
country, with around 76% receiving Housing Benefit in Edinburgh, while only 42% do in
Shetland. This may reflect differences in availability and affordability in different regions.
Q2. Could you explain how the figure of £5,500 per remaining tenant was established
as the debt burden from previous RTB sales? Also, what it the total financial debt
burden?
2.1
Estimates of Housing Revenue Account debt take account of the current Right to Buy
provisions and other financial provisions relating to social landlords. As a result of the
prudential borrowing regime, which was introduced in 2004-05, local authorities can now
make their own decisions whether or not to pay off the outstanding debt or invest the income
from RTB sales receipts on existing or new housing stock.
2.2
£5,500 is a Government estimate of the approximate average outstanding debt on
local authority housing stock in 2008 (that is per housing unit, not per tenant as stated in the
question). It is a function of the financial management decisions by landlords including those
on the use of RTB receipts and was calculated by the Government based on actual debt and
housing stock information submitted by the 26 local authority landlords. The Government
estimates that this has increased to approximately £7,000 per unit in 2010 based on
estimated data from local authorities.
2.3
The total outstanding Housing Revenue Account debt for these 26 local authority
landlords was approximately £1.8 billion in 2008 and is estimated to be approximately £2.2
billion in 2010.
2.4
These data are available from the ‘tsDebt’ tab of the Housing Statistics for Scotland
Dataset on Local Authority Housing Income & expenditure, which can be found at the
following
link:
http://www.scotland.gov.uk/Topics/Statistics/Browse/HousingRegeneration/HSfS/HRATables
Q3. Could you explain how the replacement cost of £120,000 was arrived at for new
build properties?
3.1
£120,000 is the average unit cost of all units bid for by local authorities in round 2 of
the Government’s incentivising new council house building fund.
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Q4. Could you explain how the net rental income that would be retained from keeping
a house in the rented sector was calculated as £53,000 over 30 years? Does this figure
apply to RSLs too? What is the total estimate net rental income that would be retained
from the Bill's proposals?
4.1
The Government has estimated that the rental surplus on a property in the local
authority sector (i.e. the calculation is not for the RSL sector) that might otherwise have been
sold under RTB could be between £16,000 to £53,000 over 30 years. These figures are
expressed in present value terms, which involves discounting a future stream of costs and
benefits in order to calculate an equivalent value in today’s money.
4.2
If a local authority retains a house, it will receive a rental stream from that house.
However, it will also have to incur costs associated with the house, such as supervision and
management, repairs and maintenance, and capital costs relating to major repairs to the
house. The rental surplus from retaining the house is estimated by calculating the present
value of the rents less the associated costs over the remaining lifetime of the property. Note
that debt service costs should not be included in the calculation. This is because the debt
has already been incurred: thus the local authority is liable for the debt service costs
regardless of whether the house is sold under RTB or whether it is retained. Landlords can
use this rental surplus in a number of ways, e.g. to undertake capital expenditure in the year
in which it accrues, to service existing debt or new prudential borrowing, etc.
4.3
Since these calculations are based on future rents and costs, it is necessary to
estimate what these might be in order to calculate the rental surplus. The value of the rental
surplus will vary depending on what assumptions are made. The assumptions used to
calculate the estimated values given in 4.1 are summarised below:
x

The Government only collects aggregate data from local authority landlords in their
HRA returns. However, it is likely that the houses sold under RTB are in relatively
better condition than the average house, and thus have higher rents and lower costs.
The rent and costs associated with an average house were therefore used to derive a
lower estimate of the rental surplus. To calculate an upper bound which reflects the
relatively better condition of the RTB stock, rent was assumed to be 10% higher than
the average figure, and repairs and maintenance and capital costs to be 50% lower
than the average figure. Supervision and management costs were also assumed to
be zero for the upper bound. The rationale for this is that the presence of fixed costs
involved in managing housing stock makes this type of expenditure less responsive to
changes in stock than maintenance and capital expenditure, and this has made it
difficult for local authority landlords to reduce supervision and management costs as
stock levels have fallen due to previous RTB sales. Assuming that local authority
landlords would not be able to reduce supervision and management costs in the
future if stock levels fall due to RTB sales, then, if the RTB reforms result in fewer
sales, it should be possible for local authority landlords to manage these retained
houses within the same supervision and management budgets, i.e. there will be no
additional supervision and management costs due to the retained stock than under
the no-reform scenario.

x

The starting figures for average rents, supervision and management costs and repairs
and maintenance costs were taken from the Housing Revenue Account returns
supplied by local authority landlords to the Government, and reflect their budgeted
figures for the 2009-10 financial year.
The data are available at
http://www.scotland.gov.uk/Topics/Statistics/Browse/HousingRegeneration/HSfS/HRATables
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x

Capital expenditure on major repairs cannot be separately identified in the Capital
Returns supplied by local authorities to the Government. Instead, a figure of £592 per
house per annum was used. This was taken from the HAG guidance of March 2010
(HIGN
2010/04,
available
at
http://www.scotland.gov.uk/Topics/BuiltEnvironment/Housing/investment/guidancenotes/hign201004 ) and is the maximum
major repairs allowance permitted under HAG guidance in respect of properties built
over 10 years ago.

x

Rents were assumed to grow at inflation plus 1.5%. This is in line with the average
real increase over the last 4 years. Costs were assumed to grow at the same rate as
inflation, which reflects the general need for government expenditure to be contained
given the current fiscal climate.

x

The discount rate used was a real rate (i.e. after adjusting for inflation) of 3.5% - the
rate recommended by HM Treasury’s Green Book for Appraisal and Evaluation in
Central Government.

x

The remaining lifetime of the property was assumed to be 30 years. Given the
assumptions described above, this yields a lower bound of £16,000 and an upper
bound £53,000 for the present value of the rental surplus. If the remaining lifetime is
assumed to be 40 years, then the estimates vary between £22,000 and £66,000, and
if the remaining lifetime is assumed to be 50 years, then the estimates vary between
£28,000 and £77,000.

4.6
The RTB reforms could safeguard between 10,000 to 18,000 properties over a 10
year period. If 10,000 properties are safeguarded and each of them generates the lower
estimated rental surplus of £16,000 over a 30 year period, then the RTB reforms could
generate an estimated total rental surplus of £160 million (in present value terms). If 18,000
properties are safeguarded and each of them generates the higher estimated rental surplus
of £53,000 over a 30 year period then the RTB reforms could generate a total estimated
rental surplus of £954 million (in present value terms).
4.7
The extremely wide range between the lower and upper bounds of these estimates
highlights the limitations of the Government’s data sources. Social landlords, who hold
detailed information, are best placed to forecast the financial impact to them of RTB reforms
(as summarised in paragraphs 265 to 267 of the Bill’s Financial Memorandum). In addition,
the estimates will vary depending on what is assumed about future trends in rents and costs;
however, these factors are under the control of social landlords.
Social Housing Division, Housing and Regeneration Directorate
10 May 2010
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ANNEXE F: OTHER WRITTEN EVIDENCE
City of Edinburgh Council
Confederation of St Andrews Residents Association
Confederation of St Andrews Residents Association (additional) submission
Consumer Focus Scotland
Co-operation and Mutuality Scotland
Cunninghame Housing Association Ltd
East Fife Federation of Tenants and Residents Associations and Glenrothes Area
Residents Federation
Easterhouse Housing and Regeneration Alliance
Edinburgh Tenants Federation
Electrical Safety Council
Equality and Human Rights Commission
Fife Federation of Tenants and Residents Associations
Glasgow Homelessness Network
Glasgow and West of Scotland Forum of Housing Associations
Highland Council
Home Group Limited
Link Group
Lynne Palmer
Nicholas Pollard
Partick United Residents Group
Public and Commercial Services Union
Regional Networks of Tenants Organisations
Scottish Association of Landlords
Scottish Churches Housing Action
Scottish Disability Equality Forum
Scottish Information Commissioner
South Ayrshire Council
South Lanarkshire Tenants Development Support Project
Tayforth Regional Network
Tenant Assessor Panel
Treetops Tenants and Residents Association
Turning Point Scotland
Unison Scotland
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SUBMISSION FROM THE CITY OF EDINBURGH COUNCIL
1. The City of Edinburgh Council welcomes the opportunity to submit written
evidence to the Local Government and Communities Committee in relation
to the Housing (Scotland) Bill 2010.
2. Much of the Bill is in line with the Council’s response to the earlier
consultation in August 2009. The Council welcomes the proposed
legislation on modernising social housing regulation and reform of the
Right to Buy, as well as amendments to the Housing (Scotland) Act 2006
and protection to “unauthorised” private rented tenants.
3. There are, however, some areas where the Council believes that further
consideration is required.
Part 11 – Right to Buy
4. The Council welcomes the limitations on Right to Buy placed on new
tenants and tenants of new supply. The Council believes, however, that
limitations on the Right to Buy should extend to all tenants of new supply
social housing where the properties were first available to let after 25 June
2008, and not just for tenants who move into the new supply after section
131 of the Bill is enacted/implemented. Existing tenants should, however,
be allowed to carry their entitlement if they move to another house which is
not defined as new supply social housing.
5. The Council welcomes the greater flexibility given to local authorities to
designate areas and types of property as pressured, thereby exempting
them from Right to Buy for up to ten years.
Part 12 – Registration of Private Landlords
Access to Register: Additional Information
6. The amendments of legislation in relation to landlord registration are
generally welcomed. However the Council still has concerns over the
practicalities of making information on refused and removed registrations
available on the public register. Whilst we agree with the principle behind
this, in practice it will be extremely difficult to ensure that the enquirers
have identified the correct person given the limited information they are
likely to have. Given the volume of landlords on the register, an enquiry by
only the name of a landlord would be insufficient for the enquirer to
correctly identify the landlord concerned. It is our view that information on
refused and removed registrations should be made available through
enquirer contacting the local authority. This will allow the enquirer to
access accurate and the most up-to-date information through dialogue
with the local authority. In addition, enquiries are currently made through
property address; it is not considered appropriate to continue linking a
landlord with a property address if he/she is no longer letting that property.
Part 13 – Amendment of Housing (Scotland) Act 2006
Amendment of HMO Licensing Regime
7. The Council has noted that the Bill does not introduce a change in
definition of an HMO which would bring "short term lets" into the licensing
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regime, but does provide Scottish Ministers with the power to introduce a
new category by order. The Council continues to be concerned about the
loophole that exists which allows short term lets to be exempt from HMO
licensing and, if it is not to be incorporated into the Bill at this time, would
welcome further consultation on this in the near future.
8. The Council welcomes the proposal of a statutory provision which
introduces adoptive / discretionary powers to take account of planning
status when considering HMO licence applications. We are, however,
concerned about the introduction of an additional ‘decline to consider’
decision making process which could be subject to challenge. This would
be a significant burden to local authorities, making the process more
complicated.
9. The City of Edinburgh Council proposes an alternative - the adoption of a
process similar to that currently provided for liquor licensing. In Edinburgh,
a planning application is only required where homes are for 6 or more
unrelated persons as this is seen as change of use from simply residential.
HMO applications for these homes could be required (by Council
resolution) to submit a ‘planning certificate’ with their application. An
application without the required certificate would simply be considered as
invalid, with no additional decision-making process.

The City of Edinburgh Council
11 March 2010
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SUBMISSION FROM CONFEDERATION OF ST ANDREWS RESIDENTS
ASSOCIATIONS
1. This evidence describes the impact of concentrations of Houses in
Multiple Occupation in a small town with a population of 16,500 (GRO
2001) which hosts a University with about 7,500 students. St Andrews is
considered to be “the most historic small burgh in Scotland” (Historic
Scotland). It has over 300 listed buildings and its historic core retains its
medieval street pattern. St Andrews, the “Home of Golf” has world wide
recognition and an important international tourist trade. The University is
the oldest in Scotland, and is an important contributor to the town’s
economic success. However, with exponential growth over the past
decade, the University makes increasing demands on the town’s limited
supply of domestic accommodation to house its student population. New
Houses in Multiple Occupation, are converted from family accommodation
at the rate of about fifty each year. These provide an assured income for
buy-to-let landlords, and as these are businesses, they can always outbid
private buyers. As a consequence, affordable and mainstream family
housing is in very short supply, and houses are priced beyond the reach of
ordinary families.
2. St Andrews is a designated Area of Housing Pressure. It is no longer
feasible to presume that any increase in student numbers can be
accommodated in existing family accommodation in the town.
Nevertheless, commercial pressures continue to place a premium on
family homes, which are converted to HM0s at the rate of about fifty per
year.
3. Former social housing is increasingly being converted to HMOs with some
areas a virtual enclave of this type of accommodation.
4. As the student population had increased, the resident population had
declined. With reduced numbers of young families, the age profile of the
permanent residents is increasing. The closure of a local primary school,
the replacement of family orientated shops by cafes and fast-food outlets
(now 52) and a proliferation of bars are symptomatic of the decline of a
community where HMOs have replaced family housing. Concentrations of
HMOs create the greatest difficulties
5. The number of new HMO licences granted has exceeded the number of
new houses built in the town in each of the last five years. The Fife
Development Plan envisages the building of only about fifty new houses
each year, seventeen of which will be in the affordable category. In
housing terms, the town is now unsustainable.
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6. There is a homelessness problem in the town which is the most severe in
Fife. There are no reported cases of homeless students.
7. Poor maintenance of HMO properties and their gardens, especially where
there are absentee landlords, has been noted as detrimental to the historic
fabric of the town in a recent Conservation Area Appraisal commissioned
by Fife Council. This calls for more robust policies to restrict
concentrations of HMOs. The permanent residents who provide continuity
and “pride of place” now number only about 15% of the population in the
historic core, and this number is declining as more HMO licenses are
approved. Current policies are unable to stem this decline.
8. The Council's draft Local Plan is designed to solve the local housing crisis
but if present trends continue, the reality is that HMO licences are likely to
be issued in greater numbers than all the new houses planned to be built
in the area until the year 2026.
9. The Development Plan Housing Land Requirement cannot provide a
reasonable basis for assessing the new housing required, as further
expansion of student numbers did not come within its remit.
10. The Council has been unable to develop a comprehensive planning policy
to manage the growth of HMOs and maintain a mixed and sustainable
community.
11. In effect, most HMOs are “under the planning radar” because of the
provisions of the Use Classes Order which only recognises a change of
use requiring planning consent in a small percentage of cases.
12. No development plan or planning policy can be effect this situation unless
all HMOs are subject to planning controls. In addition, robust
arrangements to anticipate and cater for increases in student numbers
must be the subject of robust liaison arrangements between the Council
and the University. The alternative is for market forces to prevail, and for
the community to become a monoculture of young single people living in
what is in effect second homes who have average tenancies lasting ten
months and who occupy the property only during term time.
13. Students are welcome and valued members of the St Andrews
community, but they and their education will benefit from being part of a
mixed, vibrant and sustainable community which has continuity and
character.
14. CSARA has contributed to the petition for Better Regulation of Houses in
Multiple Occupation and is a signatory to the petition. It supports the
proposals from Sustainable Communities Scotland (SUSCOMS) in the
evidence provided to the Local Government and Communities Committee
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on legislative provisions required to manage concentrations of HMOs for
the benefit of HMO tenants and their host communities.
Dr Angela Montford
Secretary,
CSARA
4 March 2010
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SUBMISSION FROM CONFEDERATION OF ST ANDREWS RESIDENTS
ASSOCIATIONS
1. CSARA is a confederation of four residents associations in the town of St
Andrews. Many of the housing issues we deal with are related to the
enormous concentrations of HMOs in the town, a situation which skews the
housing market and results in very few first time buyers being able to compete
with HMO buy-to-let landlords, whose properties, in effect their business
premises, can attract a premium of up to £100,000 with an HMO licence.
Large family houses, and even former council houses are the subject of HMO
licence applications and the permanent population of the town has been
decreasing as the student population, now nearly half the total, increases. St
Andrews is now an unsustainable community as there are very few
replacement young families able to set up home here.
2. Community representatives have not been involved in any of the stakeholder
groups advising the government officials on the issues that should be
included in the Bill. The community voice has therefore been absent from the
discussions which have helped to shape the Bill. We are grateful for this
opportunity to bring forward issues which are very critical for communities
such as ours. Consequently most of our evidence comments on issues which
are not currently contained in the Bill.
3. Our headline concern is the adverse impact that concentrations of HMOs
have on community sustainability and viability. These impacts are now wellresearched. They include the destruction of community cohesion as shortterm and often seasonal tenancies start to predominate in particular areas.
The impacts include a domino effect on conversion of family homes to HMOs
when a tipping point is reached. HMOs are businesses, which produce profits
and attract buy-to-let investors who need not pay council tax or business rates
if they house students. Many landlords are members of landlords associations
act professionally, but others are less reputable. Because of light-touch
regulation and an under-resourced enforcement system, they are able to
avoid the consequences of failure to obtain a licence.
4. Poor maintenance of properties, indifference to environmental conditions and
ignoring the concerns of neighbours are common with such landlords. Even
when HMOs are well-managed, concentrations can cause problems as longterm residents experience a succession of temporary and often seasonal
HMO tenants. Social isolation is very common, and community and
neighbourly support is undermined. Some areas become ghost towns during
vacations. Family-orientated shops are converted to fast food outlets, pubs
and take-aways. Pride of place is diminished and a slide towards
environmental degradation is inevitable.
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5. Recognising these impacts, legislation has been introduced in Northern
Ireland and England specifically to ensure that HMOs do not become
concentrated in particular localities. This legislation does not seek to limit the
number of HMOs overall, but to maintain mixed, viable and sustainable
communities. This can be achieved simply by a change to secondary
legislation – the Use Classes Order - to require that all HMOs as defined in
the Housing Act have prior planning permission. The current proposals in the
Bill to require only certain HMOs to have planning consent will simply shift the
problem to properties which do not need planning consent. As time goes on,
HMO problems have become more entrenched and an urgent response to
this issue is required in Scotland.
6. We also consider that significant changes are required in the enforcement
regime so that illegal landlords are not able to continue to operate with
impunity. We do not think that the cost of improved enforcement should fall on
responsible landlords. At present this is inevitable because of the self-funding
nature of the licensing scheme. We have produced suggestions as to how this
can be achieved. Essentially we consider that the present system of relying
on the criminal code to bring prosecutions is too cumbersome and rarely
successful. Procurators Fiscal understandably do not prioritise licensing
offences. Also the criminal standard of proof places unnecessary obstacles in
the way of prosecution and this is evidenced by the very few prosecutions
initiated, despite widespread evidence of unlicensed landlords continuing to
operate for many years.
7. We also consider the “light touch” regulation approach to be misguided in a
situation where HMO licensing was introduced to deal with serious risk to
tenants. Legislation introduced to protect tenants serves only to protect
unscrupulous landlords. Introducing civil proceedings in this area would
provide an income stream for enforcement which otherwise has to rely on
increased fees for law-abiding landlords. We have not been impressed by any
of the arguments against the introduction of this proposal, and would be
happy to provide justification of this view on request.
8. Without the changes we have suggested, enforcement will continue to
seriously be under-resourced and the whole purpose of the licensing
legislation undermined.
9. Regulation of the willing cannot be a satisfactory response to a duty to protect
the health and safety of tenants, many of whom are young and living away
from home for the first time.
10. A further concern is the efforts of some landlords to avoid the licensing
scheme by inappropriately converting flats in tenements to self contained bed
sits. This inevitably involves the relocation of toilets, kitchens and showers
away from their traditional stacked arrangement. The result is noise nuisance
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for neighbours and flooding damage to flats below – outcomes which are
frequently encountered in communities we are in contact with. These issues
have serious consequences for the quality of life and even the physical and
mental health of neighbours. We consider that there should be a clear
assumption against subdivision of rooms and relocation of services in
tenement and flatted buildings. This would be completely in tune with the Bill’s
objectives to improve the quality of living accommodation and environment,
both for HMO tenants and their neighbours.
11. Allied to this is the subdivision of rooms to increase rental income – an activity
which increases density of population and noise in residential tenements and
puts pressure on rubbish disposal arrangements and common areas. HMO
tenants are often crammed into extremely small spaces, which while barely
meeting minimum standards, do not represent the quality environment which
the Bill should be aiming for.
12. We consider that such arrangements offend against the purpose of the bill to
improve environmental standards and maintain the quality of housing,
including traditional tenement buildings, a mainstay of Scottish Housing
provision, for future generations.
Summary
13. We have identified responses for the difficulties identified which are entirely
compatible with the purpose of the Bill to improve conditions in social and
private housing.
14. We wish to stress that the proposals we have made to improve the HMO
regulation processes are proportionate, do-able, and have most have been
introduced successfully in other legislations. They would improve conditions
for all community members including the residents of HMOs, and could be
implemented at no cost to the public purse.
Angela Montford (Dr)
Secretary CSARA
19 April 2010
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SUBMISSION FROM CONSUMER FOCUS SCOTLAND
About Consumer Focus Scotland
1. Consumer Focus Scotland started work on 1 October 2008. Consumer
Focus Scotland was formed through the merger of three organisations –
the Scottish Consumer Council, energywatch Scotland, and Postwatch
Scotland.
2. Consumer Focus Scotland works to secure a fair deal for consumers in
both private markets and public services, by promoting fairer markets,
greater value for money, and improved customer service. While producers
of goods and services are usually well-organised and articulate when
protecting their own interests, individual consumers very often are not. The
people whose interests we represent are consumers of all kinds: they may
be patients, tenants, parents, solicitors’ clients, public transport users, or
shoppers in a supermarket.
3. We have a commitment to work on behalf of vulnerable consumers,
particularly in the energy and post sectors, and a duty to work on issues of
sustainable development.
4. Consumer Focus Scotland welcomes the opportunity to provide written
evidence on the Housing (Scotland) Bill. We have been actively involved in
the development of key aspects of this Bill through the Sounding Board on
Social Housing Regulation and the Private Rented Sector Group, both
established by the Scottish Government. Consumer Focus Scotland
supports the general principles of the Housing (Scotland) Bill.
Modernising Social Housing Regulation
5. Consumer Focus Scotland supports the policy intention to create a more
proportionate and risk-based system of scrutiny. While service providers
often refer to the need to reduce the “burden of scrutiny”, reducing the
burden of scrutiny should not be seen as an end in itself, rather as an
opportunity to focus more clearly on the needs of consumers.
6. In April 2009, we published a short paper ‘User Focus in the Scrutiny of
Public Services’ which outlined seven tests that we think scrutiny bodies
should be able to meet in terms of User Focus. These are based on the
seven features of User Focus identified by the User Focus Action Group
and are:

x
x
x
x
x
x
x

An organisational commitment to user involvement
User involvement in the governance structures
User involvement in the design of scrutiny
User involvement during scrutiny
User involvement as members of scrutiny teams
Accessibility of scrutiny reports
User involvement in improvement action

7. We understand that the Scottish Housing Regulator (SHR) will be included
in the general duty to ensure continuous improvement in user focus
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contained within the Public Services Reform (Scotland) Bill. However, we
very much welcome the inclusion, in the Housing (Scotland) Bill, of a duty
to involve representatives of tenants in the work of the Scottish Housing
Regulator. This reinforces the importance of user focus in the work of the
SHR.
8. The Housing (Scotland) Bill does not specify that users must be involved in
governance structures, though it doesn’t exclude tenant representatives
from applying for membership of the board through the normal public
appointment procedures. The Public Services Reform (Scotland) Bill takes
a different approach to the membership of the governing body of Social
Care and Social Work Improvement Scotland which, it is proposed, must
include a member who uses social services and a member who is a carer
for an individual who uses those services. Consumer Focus Scotland
would welcome a requirement that the Board of the SHR should specifically
include members who have experience of using the services under
scrutiny. This would ensure that the second test of user focus was met,
rather than relying on the appointments procedure to select a balance of
interests on the Board.
9. We also welcome the inclusion of section 45 which requires the SHR to
have arrangements for dealing with information from tenants on significant
failures.
While we support the development of risk-based and
proportionate scrutiny of public services, we have been concerned for
some time that an over-reliance on self-assessment may impact on
opportunities for users of those services to give their views on service
quality. We therefore welcome the intention to have arrangements in place
to enable and assist tenants to provide information on significant
performance failures. We would see benefit in widening this to include the
future tenants, homeless persons and other users of the services, rather
than limiting it to current tenants only. We would be happy to work with the
SHR to explore how these arrangements might work in practice.
10. Of course, section 45 does not alter the arrangements for individual
complaints about services which will continue to be dealt with by the
Scottish Public Services Ombudsman and we can foresee confusion
amongst consumers as to who best to contact regarding complaints about
housing services.
We support the proposal to establish a complaints
signposting service for public services, recommended by the Fit-ForPurpose Complaints System Action Group in 2008. It is important that
consumers are supported to access the most appropriate mechanisms for
raising concerns about public services.
The Scottish Social Housing Charter
11. Consumer Focus Scotland agrees in principle with the approach of creating
a Scottish Social Housing Charter. We appreciate that the development of
the Scottish Social Housing Charter is at an early stage. However, at
present we are unclear as to whether the Charter aims to set out standards
that tenants are entitled to from social landlords, or are aspirational
outcomes which all providers should seek to meet. The wording of section
31 suggests that ‘outcomes’ under the proposals, would also include
‘standards’ however this is likely to be confusing to consumers.
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12. Given the stage of development of the Charter, we would recommend that
the Housing (Scotland) Bill does not include examples of what might or
might not be included in the Charter on the face of the Bill (as section 32
currently does). We would prefer these to be subject to more detailed
consideration and consultation and set through regulations. This would
also provide the flexibility to amend the Charter as it develops without
requiring changes to primary legislation. We would suggest that the
Housing (Scotland) Bill emulates the approach of the Public Services
Reform (Scotland) Bill which states that standards and outcomes will be set
by regulation for the new scrutiny bodies, Healthcare Improvement
Scotland and Social Care and Social Work Improvement Scotland.
Reforming the Right to Buy
13. While it is of benefit to some individuals, we do not believe that continuing
the discount for Right to Buy is in the wider consumer interest. As many
commentators have noted, the loss of housing stock through the right to
buy has significantly impacted on the availability of social housing and
increased the outstanding debt to be paid from rental income. We believe
that the detrimental effect of the reduction in social housing stock on future
and potential consumers outweighs any benefit to current tenants. That
effect would be particularly detrimental to vulnerable consumers, at a time
of rising unemployment and housing need.
Amending legislation on private landlords
14. Local authorities have been reluctant to use their powers to refuse
applications from landlords who they have concerns about or to de-register
landlords. This lack of enforcement has contributed to a sense that landlord
registration does not have ‘teeth’ as a mechanism for regulation.
15. We welcome the introduction of a power to require some categories of
individuals and businesses to provide information on non-registered
landlords. In particular, we can see the benefit in compelling lettings
agencies and property managers to provide this information. We are
however concerned about the power being used to compel tenants to
provide this information or to open themselves up to potential criminal
charges. We would prefer tenants to be specifically excluded from this
provision. While we would not expect many cases to occur, we can
anticipate the situation where a tenant is unwilling to provide this
information as they may fear eviction and victimisation from a landlord. If
the power is to be extended to include tenants, we would welcome a
statement clarifying that tenants would not normally be pursued if they
failed to provide this information and a duty to be placed on local
authorities to provide advice and support to tenants in this situation.
16. We have been concerned for some time that the web-based register is not
providing current or future tenants with enough information to provide them
with reassurance that their landlord is registered. Similarly, one of the
benefits of landlord registration was to assist owners in tenement
properties in identifying absent landlords. At present, the gaps in
information mean that the system is not meeting these aims. We therefore
welcome the inclusion of this additional information on the register.
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Modifications of the Housing (Scotland) Act 2006
17. The Housing Improvement Task Force and the Housing (Scotland) Act
2006 both took as their starting position that the maintenance and repair of
properties is primarily the responsibility of owners. Consumer Focus
Scotland supports this overarching principle and as such is supportive of
the proposal to allow local authorities to charge owners if they have to
prepare a maintenance plan.
18. We are aware that in some cases significant delays to critical repair work
occur because a minority of owners are unwilling to pay their share of the
costs. These delays can lead to further costs as the repair becomes more
significant or leads to other costs such as repairs to individual flats (for
example, a roof repair that is not dealt with is likely to impact on the top
floor flats).
19. While other owners, and indeed property managers, can agree to do the
work anyway and pursue the owner who has not paid through the small
claims procedure, this is costly, confusing and time-consuming meaning
that in practice few owners do this. We therefore support an extension of
local authority powers to allow them to pay a missing share where an
owner is unwilling to pay and recover the costs from unwilling owners.
Protection of Unauthorised Tenants
20. While not currently included in the Housing (Scotland) Bill, Consumer
Focus is aware that there are ongoing discussions about introducing
provisions that would give additional protection to tenants living in a
property which is to be repossessed.
21. Tenants who are renting a property which is being let without the lender’s
consent currently have very little legal protection if that property is
repossessed. We believe that this situation is unfair and should be
addressed. If tenants in this situation can prove that they are a genuine
tenant – i.e. they have a written tenancy agreement and can provide
evidence of payment of rent – then the repossession process should not
discriminate against these tenants because the borrower (their landlord)
has contravened the terms of their agreement with the mortgage lender.
We believe all tenants should have the protection that they need if the
property that they are living in is to be repossessed – regardless of whether
or not the lender has given their consent for that property to be rented out.
22. We have responded to the Scottish Government consultation,
Repossession of Residential Property – Protection of Tenants, and
supported the proposal to extend the protection currently given to
authorised tenants to ‘unauthorised’ tenants, which would require lenders
to repossess properties subject to the tenancy, enabling all tenants –
authorised or ‘unauthorised’ – to remain in the property until the end of
their lease.
23. This option would appear to offer the best level of protection to tenants
living in properties rented out without the lender’s consent, and would bring
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parity to the level of legal protection provided to authorised and
‘unauthorised’ tenants.
24. We look forward to seeing the Scottish Government proposals following the
recent consultation and would welcome amendments to the Housing
(Scotland) Bill to provide protection for ‘unauthorised’ tenants.
Additional proposals
25. We are aware of proposals from Shelter Scotland regarding access to
support for homes persons and pre-action requirements for social housing
evictions. While we have not had the opportunity to consider these
proposals in detail, we endorse the aim of the proposals to support
consumers to access housing and other services and ultimately to assist
them in maintaining their tenancy.

Consumer Focus Scotland
4 March 2010
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SUBMISSION FROM CO-OPERATION AND MUTUALITY SCOTLAND

Introduction
1. Co-operation and Mutuality Scotland (CMS) is a membership organisation
with a clear and focused purpose and vision. Our purpose is to develop and
extend co-operation and mutuality in Scotland’s communities. Our vision is to
be a strategic voice for co-operation and mutuality; to be a partner, with
government and others, in the development and support of new and existing
co-operatives and mutual enterprises, and to be an effective forum for cooperative and mutual enterprise.
2. CMS is the main umbrella organisation for the co-operative and mutual sector
in Scotland; it was launched in June 2003. CMS covers the full range of cooperative and mutual enterprises – namely worker co-ops, employee owned
businesses, housing co-ops, credit unions, other financial services,
agriculture, fishing community businesses and consumer co-ops.
3. We believe that there should be some serious consideration given to
promoting the co-operative housing sector. The current bill could be a missed
opportunity in our opinion; we would wish both the Scottish Parliament and
the Scottish Government to give greater consideration to co-operative
housing solutions. The Commission on Co-operative and Mutual Housing
recently published a report Bringing Democracy Home we would hope that
this report was considered by everyone promoting housing policy. 1
Social Housing Charter
4. A central theme of the Bill is clearly the proposed Social Housing Charter. It
is important that the proposed charter reflects the diversity of the social
housing sector. There is more to the social housing sector than municipal
housing or housing associations. The charter as well as recognising the
differences in governance must also recognise the differences in the nature of
the various housing providers. Housing co-operatives in particular are
embedded within the communities they operate in and serve. The charter
should take into account the context of the Registered Social Landlord
particularly in relation to their size, area of operation and community when
their performance is assessed. We want to stress that we believe that there
is no one size fits all solution in housing as co-operatives we are clear that big
is not always beautiful.
Allocation Policies
5. We suggest that the opportunity is taken to address issues around current
allocation legislation and its impact on communities.

1

http://www.cooperatives-uk.coop/live/images/cme_resources/Users/CMSUSER/Housing-CommissionReport.pdf
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6. At present the obligation to house those in greatest need at all times
produces unintended consequences. The nature of our communities is
changing with many of the economically active forced to find accommodation
outwith the community. Research has shown that sustainable communities
need inter alia to have a range of incomes within the community to strengthen
the local economy and it should provide a range of housing such that
residents can continue to live there as their circumstances change. Some of
our communities are largely mono tenure. In the past this did not present so
much of a problem since the community embraced a large number of
economically active households.
7. The current allocation rules are changing this since many economically active
people do not have a sufficient level of need to be allocated a house.
8. We are in danger of failing to learn from past mistakes. The areas of
deprivation which we are challenged to regenerate were not historic
accidents. They were the unintended consequence of policy decisions which
resulted in an intensification of those with the greatest need – and least
purchasing power- within restricted areas and the out migration of the
economically active.
9. It should be stressed that we are strongly in favour of meeting the needs of
those in greatest housing need but these needs are best served by
establishing and maintaining sustainable communities.
10. Priority should be given to the development of local lettings initiatives to
ensure a good cross section of prospective tenants are housed. This model
could be developed for use within existing communities setting the criteria to
be employed.
Mid Rent
11. The introduction of mid rent is very welcome but under the existing rules
these are almost certain to be built outwith our communities as a result of lack
of sites within some communities. The preference should be that they are
within the community for the reasons noted above.
12. This could be achieved by freedom to use some of the existing stock for this
purpose with replacement new build stock for rent being provided on new
developments.
13. This would deliver a mixed economy within the existing communities
strengthening community cohesiveness.
14. This could deliver a quick effective response to the current market pressure to
assist those applicants unable to secure mortgage finance as a result of the
recession.
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The Radical Option on Tenure
15. In policy terms there is a strong case for tenure being attached to the person
and not the property. This would introduce much more flexibility in how we
can respond to changing needs and would be eminently achievable.
16. The Bill offers an opportunity to consider this in detail and achieve a radical
change to the current restrictive policies.
Conclusion
17. We believe that more should be done to promote housing co-operatives in
Scotland and that both the Scottish Parliament and the Scottish Government
should give some serious consideration to this. We believe that more impact
of housing providers and we believe that co-operative solutions offer more to
communities than other housing models.
18. We believe that housing co-operatives offer an unique alternative to other
housing models. We believe that housing co-operatives are well placed to
provide more than just housing and we believe that this commitment to the
community allows housing co-operatives to fulfil many of the policy ambitions
of the Scottish Government and the Scottish Parliament. We would welcome
the opportunity to present our case to the Local Government and
Communities Committee in due course.

Co-operation & Mutuality Scotland
4 March 2010
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SUBMISSION FROM CUNNINGHAME HOUSING ASSOCIATION LTD
1. Cunninghame Housing Association Ltd was formed and Registered as a
Housing Association in October 1984 and we operate within the
geographical areas of North and East Ayrshire.
2. At present the Association owns and manages approximately 2200 rented
properties with a further 300 rented properties either on-site or in its
Development Programme.
3. A recipient of the Chartered Institute of Housing’s Outstanding
Achievement in Housing in Scotland Award (2007), and the current
Scottish Business in the Community Small Business of the Year Award
winner, the Association welcomes the opportunity to provide comment on
the Housing (Scotland) Bill.
4. The Association would offer the following comments:
Overview of the Bill
5. The Association is in agreement with the policy objectives of the Bill and
its aim to play its part in delivering on the Scottish Government’s National
Outcomes.
6. In terms of the previous consultation, we are delighted that the undernoted
items have now been dropped from the Bill. These are:
x
x
x
x

No requirement for existing Registered Social Landlords to register.
No fee charging by the Scottish Housing Regulator for services (at this
time).
Profit distributing bodies will not be allowed to register as a Registered
Social Landlord (Private Companies).
No provision in the Bill to streamline the consent procedures for changing
Registered Social Landlords rules.
7. We will now move on to comment on each part of the Bill:

Part One – Scottish Housing Regulator
8. Similar to its counterpart in England, the Tenant Services Authority, it is
proposed that the SHR’s core purpose will be to put “current and future
tenants, homeless people and other service users at the heart of
regulation by giving the SHR the statutory objective of safeguarding and
prioritising the interests of these groups.”
9. The Association welcomes this “championing role” and looks forward to
the coming consultation and the statement, yet to be published, about how
it intends to discharge these proposed engagement functions. In this
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respect, clear examples of when the Regulator would consider it
appropriate to involve these groups would be most welcome for inclusion
in the published statement or Code.
10. We also welcome the stated purpose of streamlining and reducing the
burden of regulation which will in some instances reduce bureaucracy in
the sector.
Charging for Regulation
11. We are concerned that this section within the Bill still states “the Regulator
is entitled to charge a fee in respect of performing any function in relation
to a social landlord; and the social landlord is obliged to pay that fee.”
12. Whilst it is acknowledged that, in terms of powers to charge fees for any
SHR function, this has been merely restated (as Scottish Office Ministers
have this power at present) it is implied in this part of the Bill that at
sometime in the future a charging scheme to be approved by Ministers
may be introduced, similar to that operated in England. We also note that
before submitting a proposed charging scheme to Ministers for approval,
the SHR must consult with tenants, social landlords and their
representatives. Our view remains that charging for the SHR service
should not in the future be considered and we think that this part of the Bill
should be deleted in its entirety.
Part Two – Registered Social Landlords
13. The Association welcomes the decision by the Scottish Government to
drop the requirement for existing RSLs to Re-Register within 24 months of
the implementation of the new Regulatory Registration Criteria and its new
Register after the Enactment of the Bill.
14. We also note at this time that the detail on what types of body are to be
eligible for registration are somewhat unclear and that Ministers will have
the power, through an order, to specify which types of body are to be
eligible for registration – the “Legislative Registration Criteria”. We
welcome that the sector will have an opportunity to comment further on
this as part of the Bill, given consultation by Ministers before the Order is
laid before Parliament.
Part Three – Performance of Social Landlords
15. As advocates of continuous improvement, we note and agree with the
principal policy objective of this part of the Bill, to create a modernised and
proportionate regime (we would use the terms framework) that assists and
encourages landlords to improve their performance and the value that
they deliver to their tenants, homeless people and other service users.
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16. In our response to the previous consultation to the Scottish Government
on 13th August 2009, we commented that “the balance in identifying value
and national outcomes and areas for setting local outcomes would be one
of the key aspects of the new Charter. Therefore, in terms of the specific
outcomes to be achieved, this will require a lot of thought and must add
value to service delivery, governance and accountability.
17. Whilst we welcome that the Charter is to be introduced and that it is to be
the subject of separate wide consultation commencing in Autumn 2010,
with a view to coming into effect in Autumn 2011. We would, on a
cautionary note, highlight that when viewed within the context of the raft of
other consultations, introduction of Codes and various new or amended
guidance notes contained within the Bill, this timescale seems a bit
ambitious, possibly some timescales should be rethought.
18. In terms of the consultation, we view this as being the key stage in the
Charter process and we are mindful that great care must be taken in the
area of performance standards and that the “one size does not fit all”
approach does not always necessarily work in terms of National
outcomes. We also note that the Regulator must issue a Code of Conduct
setting out standards of financial management and governance for
regulated social landlords and that the Code of Conduct may make
different provision for different RSL landlords or for different areas or
cases.
19. Whilst the policy memorandum accompanying the Bill makes reference to
the Code of Conduct replacing the outdated Schedule 7, it is not
particularly clear from the proposed wording in the Bill itself that this is
specifically to be solely limited to the replacing of Schedule 7. Possibly
further clarification or rewording in the Bill would be beneficial to all.
Part Four – Inquiries and Information
20. The Association welcomes this part of the Bill and notes that under
Section 48 of the Bill that it is the intention to issue a Code of Practice
within which it will set out examples of situations in which the SHR may
make enquiries, arrange for surveys or audits or require information to be
provided by RSLs. The Association also notes and welcomes that before
issuing a Code of Practice, the Regulator must consult with Ministers,
tenants or their representatives, RSLs or their representatives (i.e.,
SFHA), lenders and the Accounts Commission for Scotland.
Part Five – Regulatory Intervention
21. The Association would wholeheartedly agree that it is essential that the
new SHR has at least as a minimum the same specific powers as the
present agency to address any risks to RSL finances or governance. We
would also agree with the stated intention that the existing provisions of
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the 2001 Act would be repealed and replaced by a modernised set of
powers that would enable the SHR to take “proportionate and targeted
action to protect tenants interests and safeguard an RSLs social housing
assets for future use.”
22. We would think it prudent and would support the formulation and issue of
a Code of Practice on Regulatory Intentions setting out how the SHR
would intend to exercise these powers. We would also express the view
that the Code of Practice should, in particular, set out examples of the
situations in which the SHR may make a regulatory intervention and that a
consultation exercise prior to the issue of the Code of Practice will be
undertaken.
Remedial Action
23. The Association agrees with this part of the Bill and particularly with the
need for RSLs to publish any approved Performance Improvement Plan
and sending a copy of it to any Registered Tenants’ Organisation
associated with the social landlord.
24. With regards to the remaining sections of this part of the Bill, in terms of
enforcement notices, specialist appointments and general powers to
remove officers etc., etc., the Association agrees with the content.
25. However, we would suggest that bodies such as Employers in Voluntary
Housing and the Scottish Federation of Housing Associations should be
consulted on the finer detail on some of the above.
Part Six – Registered Social Landlords Accounts and Audit
26. Having taken advices from the Association’s External Financial Auditor,
the Association would agree with the contents of this part of the Bill.
Part Seven – Registered Social Landlords: Insolvency
27. The Association would agree with the contents of this part of the Bill,
which will allow the SHR to take quick and effective action to prevent an
RSL becoming insolvent, and where an RSL is insolvent to take forward
proposals to safeguard services to tenants and to safeguard social
housing assets.
Part Eight – Registered Social Landlords: Organisational Change etc..
28. The Association would agree with the contents of this part of the Bill, and
that the Regulatory requirements for organisational change that are in the
2001 Act should be followed in the Bill.
Part Nine – Disposal of Land or Assets by an RSL
29. The Association would agree with the contents of this part of the Bill, and
that the existing requirements of the 2001 Act are not overly burdensome
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and that RSLs continue to seek Regulatory consent for disposal of land
and assets.
Part Ten – Change of Landlord: Secure Tenants
30. The Association would agree with the contents of this part of the Bill.
Part Eleven – Reforming the Right to Buy
31. Whilst the Association welcomes the reforms to the Right to Buy we would
like to see further reductions made to the financial levels of RTB discount
relevant at this time. We feel this reduction would help in its own way to
preserve existing and in some instances future supply of social rented
housing for future generations.
32. In addition, from our reading of the Bill, it is still not clear if transferring
tenants who voluntarily move from a non-new supply house to another
non-new supply house would retain their right to buy, possibly this should
be made clear in the wording within the Bill and any resultant guidance.
33. We would also express the view that we are in agreement that the Right to
Buy should end for new tenants entering the social rented sector or
returning after a break as this could have, in our opinion, have a
potentially significant impact on the number of homes sold in future
through the Right to Buy.
34. We are, however, still of the opinion that where a tenant who was entitled
to Right to Buy moved first to a new supply social house (over which they
would not have any Right to Buy entitlement) and later moves to a second
property that is not a new supply social house, then they should not have
the Right to Buy over that second property. This we feel would provide
further safeguards for RSLs and indeed lenders who have security over
those properties.
Reforming Pressured Area Designations
35. We would agree with this part of the Bill, which would devolve the process
for designating pressured areas to the local authority and increasing the
designation period from 5 years to 10 years.
Further Extension of RSL Suspension of RTB Reforms Requiring New or
Amended Guidance
36. We note that two proposed reforms require changes to guidance and,
therefore, do not appear in the Bill. These two reforms are:
x
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Developing guidance for RSL applications to extend the 10 year
suspension (RTB)

x

Revising guidance on landlords continuous occupation discretionary
powers.

Developing Guidance for RSL Applications to Extend the 10 Year
Suspension (RTB)
37. We would agree for the need for such clear guidance which would be
based on the current pressured area application process:
x
x
x

Meeting housing need
Safeguarding stock
Financial impact on other policy priorities, such as meeting the Scottish
Housing Quality Standard (SHQS) by 2015.

Revising Guidance on Landlords Continuous Occupation Discretionary
Powers
38. We acknowledge that the continuous occupation rule effectively “resets
the clock” on a tenants RTB qualifying period and discount entitlement, if
there is a break of more than one day between ending one tenancy and
taking another . We would advocate that in order to ensure consistency
nationally that the guidance is revised to ensure that landlords have
limited, but clear, discretionary powers to disregard breaks between
tenancies where the breaks are outwith the tenants control.
Part Twelve – Registration of Private Landlords
39. The Association notes that this part of the Bill contains miscellaneous
amendments of Part 8 of the Anti-Social Behaviour Etc. (Scotland) Act
2004.
40. In general we would agree with the proposals to introduce new provisions
to assist Local Authorities in gathering information and taking enforcement
action relating to private landlord registration.
Part Thirteen – Amendment of Housing (Scotland) Bill 2006
41. In general we would agree with the proposals on this part of the Bill.
Part Fourteen – Miscellaneous Amendments
42. The Association notes the proposed miscellaneous amendments and that
there may come a Stage 2 of the Bill. We are in broad agreement with the
main thrust of the possible amendments.
Term ‘Social Landlord’
43. In closing, we note that there was insufficient consensus from the
feedback from the previous consultation on the Draft Bill on an alternative
term for “social landlord”. We welcome the intention that the Scottish
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Government will discuss the matter further with stakeholders and that if a
consensus can be reached that it will bring forward amendments at Stage
2 of the Bill’s progress to introduce an alternative term.

Frank A. Sweeney
Chief Executive
Cunninghame Housing Association Ltd
March 2010
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SUBMISSION FROM EAST FIFE FEDERATION OF TENANTS AND RESIDENTS
ASSOCIATIONS AND GLENROTHES AREA RESIDENTS FEDERATION
1. East Fife Federation of Tenants & Residents Associations (EFFTRA) and
Glenrothes Area Residents Federation (GARF) wish to submit the following views on
the Housing (Scotland) Bill introduced by the Scottish Government to the Scottish
Parliament on 13th January 2010.
The Scottish Housing Regular
2. EFFTRA and GARF support the introduction of the Scottish Housing Regulator
(SHR) as an Independent Organisation. When ministers are setting up the Board we
wish to see tenant representation on the Board. In addition, tenants should be
consulted on the remit of Board members.
3. EFFTRA and GARF strongly agree with the proposal that the Regulator must
involve tenant representatives in the performance of its general functions.
4. The Regulator must have sufficient financial and staff resources to carry out the
work of the SHR and housing inspections.
5. We consider the SHR having the powers to carry out stop checks on Councils and
Registered Social Landlords to be helpful as it would make sure that landlords’
performance is of good quality, rather than just at the time of inspection.
6. We have concerns about landlord self assessment as a means of the regulator
monitoring performance and would like to see tenant involvement in self assessment
processes.
7. We agree to the proposal that tenants should be able to approach the Regulator
where there is a “significant service failure”, however, more detail is required about
what this means in consultation with tenants.
8. EFFTRA and GARF agree to the proposal for the Regulator to have broader
intervention powers, we feel that where there is improvement plans, tenants should be
fully involved in the development of an Improvement Plan.
Scottish Social Housing Charter
9. EFFTRA and GARF support the introduction of the Scottish Social Housing
Charter as a means of assessing and reporting on landlord performance.
The
Scottish Government and Regular must make sure that there is meaningful tenant
involvement in the development of the Charter.
Reforms to the Right to Buy & Designation of Pressured Area status
10. EFFTRA and GARF support the introduction of the reforms to the Right to Buy, as
well as, the changes to the proposed Pressured Area Status. We strongly agree that
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there must be tenant involvement with the Council in discussing, and agreeing,
specific areas and house types before designating them as Pressured Areas.
Definition of Local Connection
11. EFFTRA and GARF agree that the existing homelessness legislation should be
amended to include ex-service men and women.
Private Landlord registration Changes
12. EFFTRA and GARF feel very strongly about the need to make sure that Private
Landlords carry out their responsibilities for the maintenance and upkeep of their
properties and welcome legislation which enforces this.
Glenrothes Area Residents Federation and East Fife Federation of Tenants and
Residents Associations
3 March 2010
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SUBMISSION FROM EASTERHOUSE HOUSING AND REGENERATION
ALLIANCE
Introduction
1. EHRA is an alliance of the eight independent, community-based
housing associations (CBHAs) in Greater Easterhouse. We have
worked together since 1991, previously as the Greater Easterhouse
Community Ownership Forum (GECOF). Our members own and
manage around 3,000 houses in local neighbourhoods throughout
Greater Easterhouse.
In the last 15-20 years, CBHAs have
transformed the housing and the physical environment of
neighbourhoods throughout the area. The eight housing associations
work together to lobby for resources, campaign for initiatives and share
expertise, staff and information. The eight housing associations are
Blairtummock Housing Association, Calvay Housing Association,
Easthall Park Housing Co-operative, Gardeen Housing Association,
Lochfield Park Housing Association, Provanhall Housing Association,
Ruchazie Housing Association and Wellhouse Housing Association.
Purpose of Report
2. The purpose of this report is to comment on the Housing (Scotland)
Bill. We welcome the opportunity to comment on the Bill and are
pleased to note that there are some improvements that have been
made since the consultative draft. We note that lead developers and
competition for HAG has been dropped as has the proposal to allow
profit distributing bodies to become registered social landlords.
Investment in Housing
3. The ability of CBHAs to build new houses has been seriously affected
by current Scottish Government policy. The changes the Government
has made to Housing Association Grant (HAG) levels have
substantially increased the amount of private finance needed to build
new houses, to between £48,000 and £60,000 for every house built.
As a result, we can no longer develop new housing on a financially
sustainable basis.
4. Previous generations of council housing in Easterhouse failed because
no long-term view was taken of the need to maintain the houses for the
benefit of tenants. The Government’s changes to HAG are based on
short-term thinking and are a recipe for repeating the mistakes of the
past.
EHRA Response to Key Aspects of the Bill
5. EHRA will comment on four key aspects of the Bill:
x
x
x
x

The proposed Scottish Social Housing Charter
The new Scottish Housing Regulator
Registration criteria for social landlords
The proposed Right to Buy Reforms
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Scottish Social Housing Charter
6. We welcome the promise of further consultation before the Charter is
presented to Parliament. Based on the information available now, we
have the following concerns:
x

Section 32 of the Bill gives examples of the outcomes the Charter
might describe. These relate mainly to “bricks and mortar” and
traditional housing services issues. The Charter must be much
more explicit about the role that housing providers such as CBHAs
can play in developing safe, popular and sustainable communities
and the social and economic value this brings.

x

The Bill proposes a mix of national and local outcomes that
landlords would be expected to deliver for tenants. We would have
fundamental concerns if national outcomes are set in a way that
seeks to “passport” national policy priorities to a significant extent.
The suggestion that the Charter would be set and reviewed at 4year intervals suggests this may form part of the Government’s
thinking.

x

There is a tension between national outcomes and the ethos of
CBHAs as local, community-controlled organisations. Our top
priority is to respond to the needs of our local communities.

x

There has been a significant erosion of housing associations’
independence from government since devolution. An explicit
debate is needed about how housing associations (particularly
those that are community-based and community-controlled)
contribute to central government priorities.
The Scottish
Government has done this with local authorities, through the
Concordat. We would like to see similar thinking applied to housing
associations.

x

The Bill proposes that Parliament would be responsible for setting
standards for housing services through the Charter, with the SHR’s
role being to assess performance in meeting the standards. A
similar separation is needed in relation to the governance and
financial management of housing associations. This is particularly
important because of the present SHR’s views on the need to
promote mergers and restructuring within the Scottish housing
association sector.

The New Scottish Housing Regulator
7. The new SHR would have the objective of safeguarding and promoting
the interests of current and future tenants and of homeless people.
This is too narrow:
x
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The part housing associations play in community regeneration is
largely ignored.

x

The Bill incorporates some of the same regulatory thinking that
applies to privatised public utilities. This may have some relevance
for the largest social landlords. But it is not the best approach for
the many Scottish housing associations, including CBHAs, which
are small, not for profit, community-owned organisations.

x

With this in mind, we think the new SHR should have a statutory
duty to promote and assist housing associations, particularly
smaller and community-owned bodies.

8. The Bill would require the new SHR to act proportionately,
transparently and accountably. We welcome these general principles,
but have the following concerns:
x

The SHR will have substantial freedom to determine regulatory
processes – it is only required to consult organisations representing
landlords and tenants on these matters. Since there will inevitably
be a range of opinions among stakeholder groupings, the
Regulator’s own views are likely to be the deciding factor.
Additional checks and balances are needed, to hold the SHR to
account for how it meets its obligations to act proportionately,
transparently and accountably.

x

The type of regulatory processes appropriate for very large
landlords such as local authorities and GHA must be scaled down
substantially when applied to CBHAs. But the arrangements
described in the Bill suggest that housing associations will
experience much greater scrutiny than local authority landlords,
particularly in relation to their governance and financial
management.

x

It is unclear if and how the SHR will be accountable to Parliament.
The proposal that the new SHR will have a Board including at least
three non-executive members appointed by Ministers does not give
enough assurance about accountability.

Registration Criteria for Social Landlords
9. The Bill would repeal current statutory provisions about the permitted
activities of registered social landlords (RSLs) and how they are
constituted. Instead, it is proposed - in the interests of flexibility - that
these matters would be described in orders laid before Parliament by
Ministers. It is essential that the Government should provide some
indication what its future proposals will consist of, even if the detail of
statutory instruments comes later.
10. The Policy Memorandum published with the Bill says that registration
as a social landlord in Scotland would be opened up to providers from
other European member states, to satisfy the EU Services Directive. In
practice, it is far more likely that very large UK-wide RSLs will seek to
become registered in Scotland, particularly with the present SHR
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promoting housing association mergers and restructuring. This would
fundamentally alter the character of Scotland’s housing association
movement, especially our tradition of smaller, community-owned
housing associations. In Easterhouse, we want social landlords that
are accountable to our local communities, not controlled by large
organisations with head offices hundreds of miles away.
11. Eligibility for registration as a social landlord is a key issue that needs
to be explored during scrutiny of the Bill. For example, Wales is also
subject to the EU Services Directive, but recent legislation restricts
registration as a social landlord in Wales to “Welsh bodies” with their
registered office in Wales and which are “principally concerned with
Welsh housing”. Why can similar provisions not apply to Scotland?
Right to Buy Reforms
12. Most EHRA members support the Bill’s proposals to reform the Right to
Buy. However, the Right to Buy has been important in Easterhouse in
giving local people more choice and access to home ownership. So
we would like to see other measures specifically for areas such as
ours, to promote more mixed communities. For example, through
HAG-funded low cost home ownership; re-introducing the previous
Tenants Incentive Scheme; or introducing new flexible tenure
schemes.
Conclusion
13. EHRA welcomed the opportunity to comment on the Housing
(Scotland) Bill
14. CBHAs are one of Glasgow’s success stories. But some parts of the
draft Housing Bill, linked to the present policy and regulatory agenda,
are bad news for CBHAs in Easterhouse and for our local communities.
15. As the Bill progresses through Parliament, we will be happy to provide
a more detailed briefing on the impact of the Bill on our communities.
EHRA
4 March 2010


558

SUBMISSION FROM EDINBURGH TENANTS FEDERATION
Background
1. Edinburgh Tenants Federation (ETF) is the umbrella organisation for tenants and
residents associations in Edinburgh and a Registered Tenant Organisation. This
response is based on previous consultation with members on the proposals in the Bill
and additional comments since the Bill has developed.
Summary
2. ETF broadly welcomes the proposals in the Draft Housing (Scotland) Bill and the
opportunity to influence its direction. We have received support from members to call
for the Right to Buy to be ended entirely. Likewise there is strong support for tenant
participation to be a more central and enduring part of establishing a Scottish Social
Housing Charter, and in establishing an independent Scottish Housing Regulator with
the power and flexibility to safeguard and promote the interests of tenants.
Part 1: The Scottish Housing Regulator
x ETF welcomes making the Scottish Housing Regulator independent and given
the powers and the flexibility to safeguard and promote tenants’ interests and
priorities. We also welcome the inclusion of safeguarding and promoting the
interests of homeless households and recipients of housing service in the
objectives of the Scottish Housing Regulator, and in strengthening the role of
tenants, homeless households and service users through the duties of the
Regulator.
x Crucial to this development will be the need for tenant representation on the
Scottish Housing Regulator Board to ensure that the purpose of the Regulator is
delivered rigorously and consistently. ETF made this point in its initial response
in 2009, however this has not been carried through to the current draft, and
should be considered as an amendment to the Bill.
x ETF welcomes that the SHR will have a duty to encourage equal opportunities
and will require social landlords to provide housing services in a way that
encourages equal opportunities.
x ETF is watchful of Section 25 which allows the Scottish Housing Regulator to
charge fees for its services in respect of performing any functions in relation to a
social landlord. We welcome that the Scottish Housing Regulator would have to
consult with tenants on such proposals, however are concerned that charging
fees to landlords would have an impact on tenants’ rents.
x At the local level there needs to be a requirement for tenant participation in
monitoring a landlord’s performance; scrutinising and finalising the performance
information submitted to the Regulator; and a clear mechanism and criteria by
which tenants can independently alert the Regulator about service failure and
call for intervention.
Part 2: Registered Social landlords
3. It is positive that the Scottish Government has listened to concerns raised by ETF and
others in the consultation, and has removed the proposal that profit-making businesses
could register as Registered Social Landlords.
Part 3: Performance of social landlords
x ETF welcomes the development of a Scottish Social Housing Charter setting
out the legally enforceable standards for service delivery. ETF welcomes the
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opportunity to be involved in the early stages of developing the charter
nationally, but would like further clarification on the participation and
consultation methods that will be used by the Scottish Housing Regulator in
developing standards.
The way the Scottish Housing Regulator involves tenants to develop the
Charter will be seen as a benchmark of Tenant Participation by social
landlords, therefore its participation and consultation processes must be robust.
ETF would seek to ensure that the following is in place:
x
Participation at all Stages of development is not limited to the Regional
Networks.
x
All Registered Tenants Organisations, non Registered Tenants
Organisations and individual tenants in areas without representation
have the opportunity to be involved in developing the Charter.
x
Independent development support is available for tenants’
representatives that are involved in developing proposals with the
Scottish Housing Regulator, including in determining the wider
consultation mechanisms.
x
Adequate resources for tenant participation are in place to ensure
tenants can participate fully.
x
The Scottish Housing Regulator must make clear any selection process
for tenant representation in the ‘stakeholder discussion groups’, and ETF
would like to be involved at this stage.
ETF agrees that the first Charter should run for four years.
The proposal for two charters, a local and a national charter is welcomed.
There needs to be tenant involvement in developing and monitoring the
implementation of the Charter at both national and local levels.
To this effect, ETF would strongly propose that a national standard for tenant
participation is included in Part 3, Section 32 (1)as well as a local standard in
Part 3, Section 32 (2). This is necessary because national research 1 has
indicated that progress on implementing the tenant participation parts of the
Housing (Scotland) Act 2001 is at best patchy; and some landlords are not
delivering well at all on Tenant Participation.
ETF also welcomes that the local Charters should link to Local Authority Single
Outcome Agreements, as this will streamline accountability. In some areas, like
the City of Edinburgh it is still not clear where local Community Planning and
Tenant Participation fit, therefore a national standard for Tenant Participation
would provide a clear and legislative role for Tenant Participation in the SOA.
This would hugely benefit tenants who feel Tenant Participation has been cut
out of the SOA or disenfranchised locally in the bid to ‘widen’ engagement.
Linked to this, ETF would like to suggest the Bill is amended to include a
proposal to ensure landlords work together on a Local Authority basis to
develop a local Charter. For example, an ‘Edinburgh Standard’ to encompass
all social landlords in the City of Edinburgh Council area would enable tenants
living in Edinburgh to have a single social housing standard they could refer to.
This would make benchmarking between landlords easier for tenants to
understand.

Evaluating Scottish social landlords’ progress on tenant participation (ODS Consulting; March 2008)

x
x
x

This could also pave the way for a local Tenant Participation Standard, that
could enhance local tenant participation arrangements. Guidance should be
issued on how this could be achieved.
The Scottish Housing Regulator must ensure local priorities for service
development are about adding to and improving on national requirements.
There must be no scope for any diminution of national standards.
It is positive that services for the accommodation needs of Gypsies and
Travellers are included in the proposed local standards, as this will go some
way to enabling better provision for their needs. However, Gypsies and
Travellers should be involved in determining these standards.

Points for clarification
4. ETF would be interested in exploring the following with the Scottish Government:
x Opportunities for tenant involvement in setting and reporting standards that will
be measured by the Scottish Housing Regulator annually. Tenants must be
involved in agreeing the Key Performance Indicators (both qualitative and
quantative) that marks how landlords perform
x The way tenants will be involved and how the Scottish Housing Regulator will
check landlords’ progress in delivering the Scottish Housing Quality Standard
x How clear, and easy to understand information will be provided to tenants to
enable them to check how their landlord is performing
x The role of the Scottish Housing Regulator in arbitrating between tenant
representatives and landlords in agreeing service standards.
x How landlords will be supported to engage with tenants on the Charter, given
that the Tenant Participation Team in the Scottish Government has changed its
focus from supporting landlords to deliver Tenant Participation to providing
support to the Regional Networks.
x How tenants will be made aware of the Charter
x How an Environment Standard could be developed as part of the Scottish
Housing Quality Standard / Charter
Part 5: Regulatory Intervention
Points for clarification
5. ETF would be interested in exploring the following with the Scottish Government:
x The mechanisms for tenants to approach the Scottish Housing Regulator to
highlight ‘serious service failure’ by their landlord (Section 93), and the
definition of ‘serious service failure’.
x The number of tenants/Registered Tenants Organisations that will be required
as a ‘tipping point’ to result in intervention by the Scottish Housing Regulator
and how the Scottish Housing Regulator will respond to tenants’ requests for
intervention
x The powers of intervention the Scottish Housing Regulator has in cases of
serious service failure and how tenants would be involved in influencing an
improvement plan.
x Where failures in management of a housing service (Section 106) are due to
the involvement of elected members, what action could be proposed by the
Scottish Housing Regulator to remedy this.
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Part 6: Registered Social Landlords: Accounts and Audit
6. Whilst recognising that this section of the Bill is for RSLs, the Bill does not make
reference to the security of the Housing Revenue Account by Local Authorities. ETF
would like the Bill to outlaw the transfer of funds from the Housing Revenue Account to
the General Fund.
Part 11: Reforms to the Right to Buy
7. ETF has always been opposed to the Right to Buy. The Right to Buy has been a
central part of government policy to promote home ownership and to marginalise
affordable rented housing. The result has been a critical shortage of affordable rented
housing, a major lack of investment in affordable rented housing over many years,
restrictions on developing and managing “mixed tenure” estates, and, ultimately, the
credit crunch and economic recession.
x ETF welcomes the proposals to end the RTB on new stock and for new social
housing tenants.
x The proposals to extend the scope of pressured area to enable Local
Authorities to designate pressured area status on particular areas or types of
housing are welcomed. As are proposals to extend the designation of
Pressured Area Status from 5 to 10 years.
x It is positive that Local Authorities will have to consult with tenants before
designating a Pressured Area Status. This should be linked to the national
standard for Tenant Participation.
x By limiting the RTB for new and returning tenants, the Bill takes into account
the difficulty regarding tenants being able to buy more than one property.
x Regarding the notice period given to (prospective) tenants for new supply
properties about their Right to Buy, clarification needs to be made on the notice
period and method of informing the (prospective) tenant.
x However these proposals do not go far enough. ETF proposes that the Right to
Buy be ended completely for all tenants. What is needed is the investment to
deliver a right to an affordable rented home.
Part 12: Landlord Registration
x ETF welcomes the measures put in place to help protect tenants of private
landlords, including increased fines for landlords operating without registering
from £5000 to £20,000. However, this may not act sufficiently as a deterrent.
Private landlords should be subject to the same ultimate sanction as Registered
Social Landlords and Local Authorities under the Scottish Housing Regulator. If
breaches have been sufficiently serious, then properties should be confiscated
and placed in the ownership of a Local Authority/RSL to manage. The offending
landlord should be disbarred from letting property.
x Physical checks on the standard of properties should be made when landlords
are accepted on to the Landlords Registration Scheme.
x Property Management Companies who manage properties on behalf of
landlords should be compelled to register with the Local Authority where that
property is located.
Part 13: Amendments to the Housing (Scotland) Act 2006
x ETF welcomes the new provisions that Local Authorities can recover costs
arising from a maintenance plan where the owner fails to submit a maintenance
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x

order. This will assist in ensuring that private tenants have a higher property
standard.
The Bill does not make clear however, whether Local Authorities will pay these
costs from Housing Revenue Accounts, therefore further impacting on social
tenants’ rents.
The provision of a Housing Renewal Area that can deal with problems of poor
quality housing on an area basis are also welcomed, with the proviso that this is
not funded by tenants in social housing.

Part 14: Miscellaneous Amendments
Local Connection
8. ETF supports that service men/women would be able to establish a ‘local connection’
in an area they have lived or worked in.

Edinburgh Tenants Federation
February 2010
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SUBMISSION FROM THE ELECTRICAL SAFETY COUNCIL
1. The Electrical Safety Council is an independent and UK-wide charity committed
to reducing fires, deaths and injuries through electrical accidents at home and at
work. We are supported by all sectors of the electrical industry as well as local
and national governments and work to promote safety and good practice.
2. The Electrical Safety Council welcomes, through the Housing (Scotland) Bill, the
commitment of the Scottish Parliament to improving the quality of housing stock
throughout the nation. Specifically, we are highly supportive of the moves to
increase the powers of local authorities to compel private landlords to maintain a
safe property for the purposes of letting.
3. However, the Electrical Safety Council believes that more can be done to assess
and monitor the safety of rented property. Whilst there is a requirement for the
safety of gas installations in rented properties to be assessed on an annual basis,
the lack of a similar requirement for electrical inspections in rented property other
than Houses in Multiple Occupation potentially puts both tenants and properties
at risk. A recent survey conducted by Ipsos MORI on behalf of the Electrical
Safety Council revealed that 23% i of people in Scotland believed there is
currently a similar requirement for regular electrical inspections as there are for
gas checks. The survey also showed that 87% believed there should be similar
requirements for such safety checks. ii
4. Furthermore, the Electrical Safety Council is concerned by the lack of in depth
research in to the state of electrical installations in all properties in Scotland.
Whilst England and Wales both commission in depth research relating to the
electrical installations in domestic property, the equivalent survey in Scotland
does not provide the same level of information. The Northern Ireland survey has
recently been updated and will provide the same information as the English and
Welsh surveys when it is next published. Were this information available for
Scotland, it would assist both the Scottish Government and charities such as the
Electrical Safety Council to target our work more effectively, and improve
electrical safety in Scottish homes.
5. The Electrical Safety Council would be happy to give any further information that
may be required by the committee.
Electrical Safety Council Scotland Office

i

The research was carried out on Ipsos MORI’s Capibus, face-to-face omnibus survey 26 March to 01
April 2010, using a nationally representative quota sample across Great Britain (aged 15+). In total,
2043 interviews were conducted across Great Britain. The data are based on 149 interviews
conducted in Scotland.
ii
Owingtothesamplesizebeingbelow100forScotlandonlydata,andontheadviceofIpsosMori,theUK
datahasbeenusedinthisinstance
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SUBMISSION FROM THE EQUALITY AND HUMAN RIGHTS COMMISSION
1. The Equality and Human Rights Commission (the Commission) was established
in statute in the Equality Act 2006 and came into being on 1 October 2007. The
Commission champions equality and human rights for all, working to eliminate
discrimination, reduce inequality, protect human rights and to build good
relations, ensuring that everyone has a fair chance to participate in society.
2. The Commission welcomes the opportunity to respond to the Housing (Scotland)
Bill. The Commission, along with a number of other stakeholders, has worked
with the Scottish Government from the early stages of the bill. We are grateful for
the transparency shown during the drafting process and welcome many of the
changes that resulted from that process.
3. The Regulator’s Functions (section 3): The Commission support a duty being
placed on the Scottish Housing Regulator (SHR) to perform its functions in a way
which ‘encourages equal opportunities’. However, research 1 undertaken by the
Commission has demonstrated that the impact of this type of duty in existing
Scottish legislation 2 has been limited, due in part to uncertainty on the part of
devolved public bodies as to what the duties require them to do. There was a
strong call for guidance on this matter and also the interaction of such duties with
the public sector equality duties imposed by the UK parliament.
4. The research also suggested that a lack of reporting or monitoring of the equal
opportunity duties makes application of the duty problematic; one participant in
the research stated:
A real weakness [of the duty] is the lack of follow through. It sends a signal to
public authorities that there will be no sanction for noncompliance. Leadership
is critical from both the Government and Parliament if public authorities are to
take equality seriously. 3
The Commission would welcome further detail about how this duty will work in
practice, what will be required of the SHR as a result of this duty and how
compliance with the duty will be monitored.
5. Public Sector Equality Duty and the SHR: The new body established by this
legislation has been tasked with regulating and monitoring the provision of social
housing in Scotland. The Commission recognises the importance of this role and
would welcome confirmation from ministers that the SHR will be covered both by
the general public sector duty to be introduced through the Equality Bill currently
before the UK Parliament and by the specific duty regulations which will follow
from Scottish Ministers. The Scottish Government has recently consulted on
proposals for the specific duties in Scotland. The Commission’s response to this
consultation sets out our thoughts about this process and is available from our
website.
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6. Public Sector Duties and Registered Social Landlords: The Commission
would draw your attention to the decision in Weaver v London and Quadrant
Housing Trust (LQHT) [2009] EWCA Civ 587 which states that the provision of
social housing is inherently public in nature and there should not be a distinction
between local authority tenants and tenants of an RSL. Given this decision, we
would welcome confirmation from the Government that RSLs will be listed as
bodies to whom the General Equality Duty applies, in respect of their public
functions.
7. Rights of Gypsy Travellers: The Commission has concerns around the current
lack of security in the rights of gypsy travellers occupying local authority caravan
sites. The exemption of such sites from the protection of the Mobile Homes Act
1983 is incompatible with the European Convention of Human Rights, specifically
article 8: the right to respect for private and family life. It is possible that this
absence of protection may have been remedied as a result of an oversight in
legislative drafting but the position is unclear and therefore unsatisfactory.
Legislation to clarify the situation and ensure that these crucial rights are
guaranteed is needed.
8. It is generally understood that local authority sites for Gypsy Travellers in
Scotland are covered by the Caravan Sites Act 1968, which provides very limited
security of tenure, and that these sites are exempt from the greater protection
afforded by the Mobile Homes Act 1983. Under the 1968 Act, there is no
requirement that certain conditions, which act as a safeguard against arbitrary
eviction, are met before an order for eviction is granted. This contrasts with the
greater protection which occupiers of other caravan sites have under the Mobile
Homes Act 1983. Under that Act site owners can only get a court order for
eviction if the court is satisfied that it reasonable to grant it. Section 5 of the1983
Act exempts local authority sites from its protection.
9. Such a difference in protection is incompatible with article 8 of the ECHR as was
confirmed by the European Court of Human Rights in the case of Connors v UK
(2005) 40 EHRR 9; [2004] HLR 52. In that case Mr Connors and his family were
gypsies who had occupied a Council gypsy site for many years under a licence
which was then terminated and possession sought and granted in the County
Court. Under English law, there was no requirement for the local authority to
show justification for the interference with the Connors’ article 8 rights. The
European Court of Human Rights held that the absence of appropriate procedural
safeguards whereby the local authority would be required to show article 8(2)
justification amounted to a violation of the Connors’ article 8 rights.
10. The House of Lords has confirmed this position in the case of English case of
Doherty v Birmingham City Council [2008] 3 WLR 636. It was held that excluding
gypsies on local authority sites from the statutory protection provided by the
Mobile Homes Act 1983 Act was "incompatible with the defendant’s right under
article 8 of the Convention to respect for his home".
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11. In England and Wales, the same exemption has applied to exclude local
authority sites for gypsy/travellers from the Mobile Homes Act 1983. Steps have
already been taken there to remedy this deficiency. Section 318 of the Housing
and Regeneration Act 2008 was passed, to remove the exemption in England
and Wales, although it is not yet in force.
12. It is arguable that, as a result of what appears to be a legislative drafting mistake,
the Mobile Homes Act 1983 does apply to local authority gyspy/traveller sites in
Scotland. This arises because the exemption under section 5 was defined by
reference to section 24(8A) of the Caravan Sites and Control of Development Act
1960, which has since been repealed by the Local Government etc (Scotland)
Act 1994, s 180(1), (2), Sch 13, para 54, Sch 14. Thus the exemption becomes
redundant, with the effect of extending the Mobile Homes Act to cover council
gypsy travellers sites.
13. However the position is unclear and the Commission has concerns that courts
may not be supportive of this argument. To achieve clear compliance with human
rights requirements therefore an amendment of the 1983 Act is required.
Equality and Human Rights Commission
March 2010
1

Equality and Human Rights Commission (2009). An Uncertain Mix: Devolution and Equality.

2

For a list of Scottish legislation with equal opportunities duties, see Appendix 3, Fitzgerald, R (2009).
Equal opportunities and the Scottish Parliament: a progress review. Manchester, Equality and Human
Rights Commission.
3

Fitzgerald, R (2009), p10.
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SUBMISSION FROM FIFE FEDERATION OF TENANTS AND RESIDENTS
ASSOCIATIONS
Organisational Background
1. Fife Federation of Tenants and Residents Associations (FFOTRA) is and
umbrella organisation for the support and benefit of Tenants and
Residents Association throughout Central and West Fife. FFOTRA
currently has 38 member associations who were all given the opportunity
to participate in the basis of the response outlined below. Our main
function is to promote tenant participation ensuring they participate in
development of Policies. We work closely with Fife Council, Fife Housing
Association and Ore Valley Housing Associations on their behalf.
2. This response is based on the original consultation sessions with
Members of FFOTRA utilising the services of TPAS along with
representation from the Fife Housing Association Forum and the Scottish
Housing Regulator.
Objectives
3. The safeguarding and promotion of the interests of persons who are:
x Homeless
x Tenants of social landlords
x Recipients of housing services provided by social landlords
x Provision and securing of social housing for future generations
x Improving conditions for private sector tenants
4. Outlined in the policy are supported by FFOTRA and its members.
Scottish Housing Regulator
5. There is support for a fully independent Scottish Housing Regulator
which covers the housing functions of Local Authorities along with RSL’s.
It is felt unacceptable to LA tenants if their landlord is not regulated in the
same rigorous manner. The inclusion of other groups such as homeless
and gypsy travellers is seen as positive. Concerns are again raised that
the Board of the SHR will be appointed and not freely elected or allow for
tenant representation.
6. FFOTRA agrees that some good practice RSL’s may warrant a ‘lighter
touch’ approach in regulation, however, our feedback is clear tenants tell
us they want a independent inspection assessment of their housing
service which fully involves them in its approach. They also agree any
improvement plans which arise should be developed and progressed
with tenant involvement.
It should be noted if the Regulatory ‘Pilot Inspection Process’ ongoing in
Fife currently is - as has been outlined to FFOTRA - the process is
accepted as thorough.
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Accounting and Audits
7. This is one area tenants are clear on, how their rent money is spent.
Increasingly they are becoming concerned about use in other non
housing or non tenant related areas. Current funding cuts put further
pressures on this. Tenants can see monies previously spent from the
general fund being moved from the HRA.
Regulation Fees
8. FFOTRA raises concerns at these. We consider RSL tenants should not
be penalised for the legitimate inspection process of their landlord. A
comparison should be drawn between other services such as
support/homeless etc who is inspected by the Care Commission with no
charge to the Council or service user.
Registered Social Landlords
9. FFOTRA still remain concerned at the introduction of profit making RSL’s
who do not have their base in Scotland where tenants rent monies may
be spent elsewhere. Tenants are also extremely clear they do not want
rent monies used to pay shareholders rather than utilised on the
maintenance of their homes.
Scottish Social Housing Charter
10. The introduction of the Charter is welcomed with reservations, already
the Charter seems to have been targeted with probable/possible
limitations by COSLA amongst other organisations.
11. As this is to be a Tenants Charter FFOTRA strongly feel tenants should
be the ones to set the standards and objectives they consider to be the
right ones and, their landlords be the ones with the ultimate aim to
achieve these for tenants through the encouragement and expansion of
Tenant Participation.
Right To Buy
12. FFOTRA support the RTB proposals. They do however consider this
could have been extended to voluntary transfers and succession; they do
support the retaining of entitlement for those in the armed forces and
others as listed.
13. There is concern the RTB issue will now lack clarity and will become too
complicated for both officers and tenants to understand.
Pressured Area Status
14. FFOTRA supports this devolvement to LA’s however would like to see
clear decision making processes in place, proper consultation and a
provable track record of partner involvement in the decision making
process. This should alleviate the concerns of the Disability Network.
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Registration of Private Landlords
15. FFOTRA would support all proposals to strengthen a Local Authorities
position in dealing with non co operative private landlords. However we
consider National Standards which take account of localities to be a
positive thing.
Amending Housing (Scotland) Act 2006
16. Whilst we agree to the strengthening of LA powers to ensure owners
can maintain their properties we agree it may give some owners false
expectations of available funds for improvements. There is also
concern shown about where these funds will come from.
HMO Licensing
17. FFOTRA supports the expansion of this to cover short term lets and
supports planning permission should be a requirement of a licence
being granted. Whilst we accept the argument on renewals, we would
support our members tenants in their argument that. licence renewals
should require planning permission to ensure the residents of these are
protected.

Rosalind Eals
Project Co Ordinator
Fife Federation of Tenants & Residents Association (FFOTRA)
4 March 2010
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SUBMISSION FROM GLASGOW HOMELESSNESS NETWORK
Introduction
1. Glasgow Homelessness Network (GHN) is delighted to offer this written evidence to the
Local Government and Communities Committee on the general principles of the Housing
(Scotland) Bill.
2. GHN is the umbrella and coordinating body for homelessness in Glasgow, This paper is
submitted in full consultation with a number of key member organisations providing services
to people affected by homelessness across Glasgow.
3. The main focus of this response is on the Housing (Scotland) Bill focus on the modernising
of the regulatory regime for social landlords.
Comments on Housing (Scotland) Bill: Modernising Regulation of Social Landlords
4. GHN welcomes the approach of making the Scottish Housing Regulator a body that works
entirely independent of Scottish Ministers and understand the broad movement towards
regulation becoming more risk-based and proportionate.
5. However, a number of questions have been raised about the regulatory tools available to
the SHR in their work. The Policy Memorandum refers to the power to carry out inquiries
about social landlords rather than to inspect and it is not immediately clear that this would go
far enough to meet the needs of people using housing and homelessness services.
6. GHN would like to see a broad range of regulatory tools, including inspection where
necessary, being made available to the Scottish Housing Regulator. It would be possible to
make use of inspections only in the identified cases of concern, avoiding the blanket
inspection process that has been carried out in order to gather baseline assessment data
and thus remaining proportionate.
7. The implementation of the proposed self-assessment procedures also need a great deal of
consideration. GHN would suggest that social landlords and homelessness services should
be required to engage with third parties as part of any self-assessment process.
8. GHN is pleased to see the inclusion of homeless people as one of the key customer groups
whose interests the Scottish Housing Regulator will work to safeguard and promote. This is
an important step forward from the draft version of the Bill.
9. The interests of homeless people are of particular importance as the initial round of baseline
inspections of statutory homelessness services have clearly shown that the majority of local
authorities are providing services that are either ‘fair’ or ‘poor’, ultimately meaning that the
majority of people approaching local authorities for assistance have not been receiving a
good service.
10. However, GHN would suggest that a level of clarity is still required in the Bill over the bodies
to be overseen by the Scottish Housing Regulator. The Bill and supporting documents refer
heavily to the regulation of social landlords, covering both local authority landlords and
registered social landlords, but there is no specific mention of regulation of statutory
homelessness services that carry out the legal homelessness assessment and act as the
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gateway to temporary and permanent accommodation. This causes an amount of confusion
as the lack of reference statutory homelessness services is not in alignment with the
promotion of the interests of homeless people.
11. If it is intended that statutory homelessness services are covered within the definition of
‘housing activities’ carried out by social landlords (part 1, section 3 of the Bill) then this
needs to be made more explicit.
12. This is particularly important in relation to the local authority areas, including Glasgow,
where the former council housing stock has been transferred to Registered Social
Landlords. Without any specific reference in the Bill the risk is run of creating a gap through
which non-landlord local authorities can slip in terms of regulation of their statutory
homelessness services as the term social landlord is no longer applicable to them.
13. With reference to the proposals for the development of a Scottish Social Housing Charter,
GHN welcomes the underlying principle of the existence of an accessible set of standards
against which people can assess the services they receive. However, in line with previous
comments, it is difficult to see how this will work in practice in relation to statutory
homelessness services. The remit of such services differs greatly from those providing a
landlord function and this would need to be reflected in the development of any Charter.
14. As such, it would be worth considering a separate Homelessness Charter for people
accessing local authority homelessness services in order to recognise the different sets of
expectations people have of the different service types as well as ensuring a link between
the performance of statutory homelessness services and the detailed homelessness
legislation that dictates the level of service provision required.
15. Broad statements within such a Charter could cover the key entitlements people have when
accessing homelessness services such as:
x
x
x
x
x

Their right to make a homelessness presentation;
Their right to interim accommodation while the assessment is carried out;
A homelessness assessment carried out in accordance with legislation;
A decision on homelessness assessments within 28 days;
The provision of a letter clearly setting out homelessness decisions.

16. Such statements within the Charter would also be well placed to allow the Scottish Housing
Regulator to assess performance against homelessness legislation post 2012.

Comments on Housing (Scotland) Bill: Reforming the Right to Buy Social Housing
17. GHN welcomes the moves in the Housing (Scotland) Bill to make further reform to the Right
to Buy social housing and agrees with the policy objectives set out in the Policy
Memorandum in relation to protecting the current stock of social housing.
18. While this is of great importance, GHN would continue to note that this will only have the
desired effect when implemented alongside a significant increase in the provision of
affordable housing to prevent and alleviate homelessness.
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Comments on Housing (Scotland) Bill: Amending the Law on Registering Private
Landlords
19. The proposals put forward in the Bill regarding the registration of private landlords are
welcomed by GHN and members of the network.
20. Any steps to provide the public with information on poorly performing landlords would be an
important tool in preventing homelessness.
Comments on Housing (Scotland) Bill: Protection of Unauthorised Tenants
21. GHN is pleased to see reference to the protection of unauthorised tenants in the Bill and
would support plans for more detailed proposals being put forward at stage 2.
Comments on Housing (Scotland) Bill: Local Connection
22. GHN welcomes the changes in homelessness legislation to ensure that residence or
employment in the Armed Forces forms a local connection to an area.
Conclusions
23. Overall GHN and members of the network in Glasgow recognise the important changes set
out in the Housing (Scotland) Bill.
24. It is clear that the changes proposed to the Scottish Housing Regulator are significant and
will require serious consideration by the Local Government and Communities committee and
the wider Parliament to ensure that people’s rights under Scotland’s progressive
homelessness legislation are being met.
Glasgow Homelessness Network
4 March 2010
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SUBMISSION FROM GLASGOW AND WEST OF SCOTLAND FORUM OF
HOUSING ASSOCIATIONS
About this Paper
1. GWSF represents community-based housing associations (CBHAs), with
members in Glasgow, Renfrewshire, East Renfrewshire, Inverclyde and West
Dunbartonshire.
2. This paper is our response to the Committee’s call for views on the Housing
(Scotland) Bill. Our partners EVH (the leading support body for housing
association employers) and SHARE (the sector’s leading provider of learning
and development) have also endorsed this response on behalf of their
respective memberships.
3. CBHAs have been transforming housing and the physical environment in
many of Scotland’s most disadvantaged communities for the last 30 years:
x
x
x

We are community-owned organisations, led by local people;
We aim to provide good housing in strong communities;
Our services are responsive to local needs and our housing investment
has proved to be sustainable.

The Housing (Scotland) Bill: GWSF’s Top 5 Issues
4. This submission addresses five aspects of the Bill, focusing mainly on the
proposals relating to housing regulation. The Bill’s significance is far wider
than ensuring a good deal for tenants, which everyone would support. Wider
policy agendas will determine how the new Scottish Housing Regulator
applies the powers it would have under the Bill, which could have major
implications for CBHAs and our local communities.
5. There is a view in some quarters that Scotland has “too many housing
associations” and that mergers and restructuring of CBHAs would produce
greater efficiency.
Stretching scarce resources in the current climate is
clearly vital. But we do not accept that CBHAs are less efficient than large
landlords, and we are concerned that the Bill could be used to fundamentally
re-structure the Scottish housing association sector. This is on the agenda of
some policy-makers, but is not a priority for tenants or local communities.
Issue 1: The Scottish Social Housing Charter
6. GWSF will contribute actively to future consultation about the Charter. Based
on present information, we have the following comments:
Section 32 of the Bill gives examples of the outcomes the Charter might
describe. These relate to “bricks and mortar” and traditional housing services
issues.
7. Many CBHAs are increasingly involved in wider regeneration activities. The
Charter should be much more explicit about the role that housing providers
can play in making neighbourhoods safe, popular and sustainable places.
And in providing support to help vulnerable people live within their local
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communities. The new system of regulation should be explicit in reporting the
social and economic value of these wider activities.
The Bill proposes that landlords should deliver both national and local
outcomes for tenants.
8. National outcomes could help promote higher standards for tenants. But they
also need to be consistent with our strong Scottish traditions of localism. We
want to be clear whether the Charter will represent the full extent of
Government’s expectations of CBHAs – or whether there will be additional
requirements on other policy subjects.
9. Local housing associations do not want to be simply delivery agents for
government policy. The Bill is an ideal opportunity for the Government to
review its relationships with us, as it has already done with local authorities
and the third sector.
Rather than simplifying regulation, the Bill will create more complexity.
10. Current regulatory standards are set out in one document (“Performance
Standards”). But the Bill and Policy Memorandum describe multiple layers of
standards and guidance. This will not deliver the simplification recommended
by the Crerar Review. 1 The added complexity is a key issue for both tenants
and smaller landlords - less than half of Scotland’s housing associations
employ 20 or more office-based staff. Overall, the Charter and the new
system of regulation need to reflect the housing associations we have, not
those that some national policy-makers would like to create.
Parliament would set standards for housing through the Charter, with the
Scottish Housing Regulator assessing landlords’ performance. Whereas for
housing association governance and finances, the SHR would set standards
and assess performance.
11. This dual approach is not logical. CBHAs also have strong concerns about
views expressed by the present SHR on housing association governance and
mergers. 2 Ministers should lead in making policy in these areas, with
accountability to Parliament.
Issue 2: The Role and Functions of the New Scottish Housing Regulator
The new SHR would have the objective of safeguarding and promoting the
interests of current and future tenants and of homeless people.
12. We fully support this objective. Protecting individuals’ interests is important if
landlords are not getting basic housing services right. But many tenants get a
good housing service from their landlord, and are more concerned about
wider problems in their neighbourhoods.
13. Tenants often look to their local housing association to address these
concerns. This will increase in future, if local authorities have to curtail
neighbourhood services. So it is vital to sustain recent growth in wider
community services provided by housing associations.

1

TheCrerarReview:ReportoftheIndependentReviewofRegulationetcinScotland(September2007)

2

“ShapingupforImprovement”(ScottishHousingRegulator,July2009)
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14. The Bill can help, by recognising that social housing is about
neighbourhoods and communities, as well as individuals. The housing
regulator in England has a statutory duty to encourage housing providers to
address the environmental, social and economic well being of their areas.
We would like the new SHR to have a similar duty, and for the new system of
regulation to reflect the work many CBHAs do in addressing these wider
needs.
15. We would also like the new SHR to have a duty to promote and assist
community-owned housing associations. This would be a practical
demonstration of the Government’s existing policy on community
empowerment. It would also give regulation an additional, more positive
purpose, by requiring the new SHR to work in partnership with tenants and
community landlords to raise standards. Such a duty would not diminish the
SHR’s ability to address cases where individual landlords are failing to meet
standards.
The new SHR would have a duty to act proportionately, transparently and
accountably. These are good principles, but their application is the critical
test.
16. More thinking and further checks and balances are essential, if the SHR’s
duty to act proportionately, transparently and accountably is to be more than
just a broad aspiration.
17. It is not clear how the new SHR would be accountable to Parliament, even
though it would have very wide-ranging powers and would be independent
from Ministers. There need to be clear boundaries for the new SHR’s role in
policy-making for the housing association sector, to limit the kind of policy
kite-flying seen in the SHR’s “Shaping Up for Improvement” report (for
example, on mergers, restructuring and competition).
18. Section 5 of the Bill will “filter” the SHR’s role in scrutinising local authority
landlords. Is it right that housing associations should experience more
intensive regulation?
19. The SHR has a legitimate role in regulating housing associations’ governance
and finances. But we would like to see the proposals for RSLs compared with
the scrutiny and intervention powers for these areas that apply in other
sectors, (e.g. local authorities; the charitable and third sectors; and PPP
projects). Are housing associations a “special case”? Or should there be
some consistency across different sectors, as Crerar recommended?
20. The Bill is a broad framework, not a blueprint of future processes. The SHR
would have substantial freedom to decide regulatory processes as well as
interventions in particular cases. While it would have a duty to consult on
guidance, there will always be varied opinions among stakeholders, meaning
that the SHR’s views are likely to be decisive in practice. Instead of this, we
would like to see a more balanced approach, with tenants and social
landlords as well as the Regulator being equal partners.
Issue 3: Conditions attached to being a Registered Social Landlord (RSL)
21. The Bill would repeal existing provisions about the permitted activities of
RSLs and how they are constituted. Instead, these matters would be
described in orders laid before Parliament by Ministers.
These are
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fundamental issues, but no information has been given about what kind of
changes the Government may have in mind or its underlying policy aims.
22. The Policy Memorandum says that registration as a social landlord in
Scotland would be opened up to providers from other EU member states.
The likeliest outcome is that very large UK-wide RSLs will seek registration in
Scotland, particularly if they see opportunities to mop up local housing
associations through mergers and restructuring.
This would replicate
developments in England, where RSL group structures owning tens of
thousands of houses across unrelated areas are now commonplace. It would
be completely at odds with Scotland’s very different tradition of smaller,
community-owned landlords. Do Scottish tenants really want landlords
controlled by large organisations with head offices hundreds of miles away?
And are these the best partners for Scottish local authorities?
23. The Committee may wish to make comparisons with the position in Wales.
Recent legislation restricts registration as a social landlord in Wales to Welsh
bodies with their registered office in Wales and which are “principally
concerned with Welsh housing”. We would like to know why similar
provisions could not apply in Scotland.
Issue 4: Amendments to the Housing (Scotland) Act 2006
24. This aspect of the Bill affects a number of CBHAs working in neighbourhoods
with significant levels of poor quality private housing and/or private landlords
who do not meet their legal obligations. In Glasgow, for example, these
issues are particularly prevalent in a number of communities in the south side
of the city.
25. We support the case made by Glasgow City Council in 2009 to strengthen the
existing legislation. But key aspects of the City Council’s submissions are not
reflected in the Bill. 3 Financial pressures also mean that the City Council
does not have the staffing levels needed to manage private landlord
enforcement or disrepair issues as it would wish.
26. The 2006 Act has been ineffective in areas where there are concentrations of
poor housing owned by private landlords. For example, Govanhill Housing
Association’s current petition to the Parliament’s Public Petitions Committee
describes truly appalling slum conditions that are intensified by poor private
landlord practice and acute social problems.
27. The solutions to these problems lie in adequate resources for implementing
the housing renewal area powers in the 2006 Act (which have been largely
unused), and in strengthening the statutory framework for applying the
powers. For example, by allowing sub-standard properties in these areas to
be purchased by housing associations for future improvement, at market
value less future improvement costs. This would enable the
comprehensive physical and social regeneration that is so urgently needed.
3

Forexample,inrelationtothe“fitandproperperson”testforprivatelandlords;theacceptabilityof
evidenceprovidedbyCouncilofficersratherthanresidents;enhancingthePrivateRentedHousingPanel’s
capacitytoenforcetheRepairingStandard;andtheneedforimprovedcompulsorypurchaseproceduresin
certainareas.
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Issue 5: Right to Buy (RTB) Reforms
28. Most GWSF members indicated last year that they supported the proposed
RTB reforms, including the new proposal to restrict the RTB for all new
tenancies. Equally, the RTB has given local people in some areas more
choice and greater access to home ownership. So we would like to see other
measures brought forward specifically to help promote more mixed
communities in areas where there is limited choice. These measures could
be promoted through the Affordable Housing Investment Programme (AHIP)
and are not dependent on new legislation.
Conclusions
29. GWSF hopes that all of the political parties will help us defend and promote
the unique role that CBHAs play in providing good housing within strong,
empowered communities throughout Scotland.
We have restricted this
submission to the broad matters covered by the Bill, rather than the detail.
We would be pleased to provide the Committee with further evidence or
information, as its scrutiny of the Bill proceeds.

Glasgow and West of Scotland Forum of Housing Associations
2 March 2010
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SUBMISSION FROM HIGHLAND COUNCIL
Introduction
1. The Highland Council wholeheartedly supports the main objectives for the
Housing (Scotland) Bill which are “to improve the value that social housing
delivers for tenants and taxpayers, to safeguard the supply of that housing for the
benefits of future generations of tenants, and to improve conditions in private
housing”.
2. However we believe that there are some areas where these policy objectives
would be better met by different approaches than those proposed. These are
covered under the main policy headings in the Bill.
Modernising the regime for regulating social landlords (local authority
landlords and registered social landlords)
3. The Highland Council has welcomed the commitment from the Scottish
Government to reducing the burden of scrutiny and to the recommendations of
the Crerar Review.
4. We believe that the role of the Scottish Housing Regulator as outlined in the draft
Bill does not eliminate the potential for duplication of roles and responsibilities
between the Accounts Commission and Scottish Housing Regulator.
5. We believe that the principal agency for scrutinising Local Authority services
should be the Accounts Commission and that the SHR should be empowered
only to follow up on any specific issues notified to it by the Accounts Commission
following inspection.
6. Data collection and analysis should be consistent as far as possible across all
Social Landlords and it would be extremely useful to see a commitment to a
single dataset for all performance reporting. For example the Accounts
Commission currently collect information on Statutory Performance Indicators for
Housing and Councils also supply data in various statistical returns to the Scottish
Government. It would be unfortunate if these continued to be collected separately
and in addition to any new performance data that the SHR decides to collect.
7. We support the development of a Social Housing Charter to replace existing SHR
Performance Standards, although we have concerns that this will not necessarily
deliver streamlined regulation.
8. We are also concerned about how the SHR will make comparative judgements
about the “value” of council housing services, weighted against the rents charged.
The current housing finance system in Scotland means that rent levels are often a
function of housing debt and investment levels, rather than the cost of delivering
services.
Reforming the Right to Buy social housing
9. We believe that the best way to safeguard rented housing for future generations
of tenants whilst not removing existing entitlements would be to end the RTB for
all new tenants, including tenants transferring within the sector. This would be
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consistent with the approach taken in implementing the Modernised Right to Buy
in 2002.
10. In terms of Highland Council this would bring around 270 extra properties a year
out-with Right to Buy.
11. One driver for Right to Buy Reform is to encourage Councils to build more
Council Houses. Whilst the reforms of Right to Buy will be important in ensuring
that new build housing is not subject to RTB at discount in future we believe that
significant new council house building will require changes to the arrangements
for Scottish Government subsidy and a level playing field in terms of development
funding between Councils and Housing Associations
12. We welcome the proposal to allow greater local discretion in applying Pressured
Area Status to further restrict the operation of Right to Buy. We believe that over
time the application of Pressured Area Status has had a positive effect in
safeguarding pressured areas in the Highlands.
13. We believe that Councils should be able to set out the evidence and justify
proposals for local application of Pressured Area Status, or indeed propose areas
where sales could be encouraged to address local housing supply issues.
14. The best way to implement devolved decision making in practice would be
through additional guidance in relation to Local Housing Strategies. Decisions on
the application of pressured area status should form part of the overall strategic
response to the Local Housing Needs and Demand Assessment contained within
Local Housing Strategies.
Amending the law on registering private landlords, licensing homes in multiple
occupation and dealing with disrepair in private housing.
15. We agree with the proposals for maintenance powers included in relation to the
amendments to the Housing (Scotland) Act 2006.
16. However we remain concerned that overall provisions on private sector
improvements may lead to expectations which cannot be met within anticipated
budgets for private housing repair and improvement.
17. We are also concerned that there has been limited progress in developing
proposals for the National Lending Unit to assist owners to fund repairs
themselves.
18. We recognise the difficulties involved in developing legislation in relation to
Houses in Multiple Occupation (HMOs). We welcome the proposed order-making
powers in relation to licensing of houses in multiple occupation and hope that this
will be used speedily to avoid situations where migrant workers are housed in
unsuitable and unsafe accommodation which is outwith the scope of current
licensing.
19. We support the proposal that empowers local authorities to refuse to consider an
application for an HMO if it appears that required planning consent has not been
obtained.
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Miscellaneous Amendments
Protection of Unauthorised Tenants
20. The Council responded to consultation on proposed amendments to the Home
Owner and Debtor Protection Bill. We welcomed proposals to provide greater
protection to tenants affected by repossession action against their landlord. We
believe the issue of protection from repossession is a significant issue in relation
to the Scottish Government policy and 2012 homelessness target. A review of our
own experience suggests that significant numbers of “Section 11” referrals arise
from actions by creditors and not lenders. We also believe that reviewing the
security of tenure of private sector tenants is an important element in ensuring the
sector is able to make a positive contribution to homelessness. We would
welcome greater consideration to whether further changes to legislation are
required in these areas.
Local Connection
21. Whilst supporting the approach to ex-service personnel contained in the draft bill
we believe that there are wider issues relating to definitions of local connections
and normal residence which at present exacerbate problems in balancing the
needs of homeless and other reasonable preference groups within housing
allocation policies. We believe that there should be a review of these definitions.

David Goldie
Head of Housing
The Highland Council
11 March 2010
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SUBMISSION FROM HOME GROUP LIMITED
1. We welcome the opportunity to comment on the above Bill. Home Scotland
manages 2,861 general needs properties, 133 sheltered properties, and 56
non social housing properties in Scotland. Across the UK, Home manages a
total of 52,000 properties.
2. Home is structured as two distinct business streams: housing operations and
care & support. It delivers its services under the name ‘Home’, with the
following variations for some services:
x
x
x
x
x

Home Scotland – services in Scotland,
Stonham, part of Home – care & support services,
Live Smart @ Home – mid-market products,
Nashayman, part of Home – specialist BME housing services in West
Yorkshire and wider consultancy services,
Copeland Homes, part of Home – services in relation to the former local
authority housing in Copeland, West Cumbria.

3. Home’s legal structure comprises:
x
x
x
x

Home Group Limited, a registered charitable housing association
embracing most of the housing operations business stream and all of the
care & support business stream referred to above,
Home in Scotland Limited, a Scottish registered subsidiary undertaking
Home’s housing operations in Scotland,
Live Smart @ Home Limited: a subsidiary company limited by shares
providing mid-market products,
Home Group Developments Limited: a subsidiary company limited by
shares which acts as a development vehicle for Home.

4. We work with a broad customer base spanning rented, factored properties
and shared ownership housing, and floating and specialist care and support
services. Our role is to provide decent homes in healthy neighbourhoods and
excellent personalised care and support services.
Modernising regulation
5. All sectors are much more focused on the needs and desires of customers.
Whilst recognising the need to get the basics right, choice is now paramount
and there is a growing expectation that products and services should be
‘personalised’ and deliver the best value for money. Increased access to more
diverse sources of information mean that these expectations are rapidly rising.
Home seeks to be at the forefront of this approach, and our new Strategy,
‘Opening Doors’ sets out our offer of:
x Using our size and concentration of operation across both general
purpose housing and care and support to offer the most competitive
value for money for our customers and clients through a range of
approaches including large scale procurement; and
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x Being more strongly customer driven and offering a wider and more
relevant range of choice of products and services.
6. We believe that this approach will enable us to offer the best quality services
to our customers and clients and seek to continuously challenge ourselves to
improve. We welcome the modernised system of regulation set out in the
Housing Bill as we believe that it responds to this changing environment and
our current strategy in the following ways:
x Standards will be designed to reflect what matters to customers and
complemented by local outcomes set in consultation with customers
meaning they will be clear about what they can expect. They will
therefore be empowered to influence the way that their housing is
managed and hold their landlord to account when they are failing to
deliver excellent services that deliver value for money.
x The strong focus on customer engagement in regulation reflects our aim
to build on our existing good relationships with customers and clients,
capturing their feedback and insights and translating this into actionable
improvements.
x The Scottish Housing Charter will set out in general terms the national
outcomes that landlords should be delivering but give discretion to
landlords to decide how they deliver the outcomes. This will give Home
the flexibility to offer a more differentiated service to customers whilst
continuing to focus on delivering consistent and excellent levels of
service in terms of ‘the basics’.
x Light touch regulation with reduced levels of red-tape and intervention
targeted at those organisations who are performing poorly will provide
further incentives to landlords to continuously challenge themselves to
improve and will free up the best performing to consider innovative ways
to provide better services to customers that exceed the regulatory
minimum.
x The independent nature of the Regulator will enable an objective
approach to performance measurement. Clear standards will ensure that
areas where landlords are not performing well can be easily identified
and best practice can be shared. This should drive up standards in the
sector. Landlords will also be able to easily identify the areas in which
they need to improve.
7. At the same time some key challenges emerge from the Bill which must be
addressed such as:
x We feel that the proposed regulatory reforms have the potential to put
customers at the heart of regulation. However, if the vision is to become
reality a key challenge will be to build the capacity of customers to fully
participate in the process of defining and scrutinising national and local
standards. The regulator should have a role in this capacity building, for
example providing training to customers to enable them to carry out
effective evaluation of their landlord’s services.
x The ability of landlords and customers to set local standards and define
how to measure national standards will mean some diversity in the
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x
x
x
x

information collected. The Regulator will need to ensure that clear
guidance is provided when gathering performance information to ensure
that ‘like for like’ comparisons are being made.
The Regulator will need to ensure that the final outcomes set are
measurable and that robust information can be gathered to evidence
how landlords are meeting outcomes.
The Regulator will be expected to continually review and challenge the
outcomes contained within the Scottish Housing Charter to ensure that
standards and performance continue to improve.
Whilst we welcome the idea of proportionate intervention, clear guidance
will be needed from the Regulator about how and under what
circumstances it would exercise its powers.
Whilst the Bill only makes suggestions about the areas of performance
that might be measured by the Charter, we hope that the final Charter
will reflect the ambitions of the Bill to safeguard and promote the
interests of customers. Currently, there are some noticeable omissions
to this such as measuring value for money and levels of customer
involvement.

8. We feel that much could be learnt from Home’s experience of the new
regulatory framework for social housing in England and can bring particular
insights around setting local standards with customers and clients from our
participation in the TSA’s Local Standard Pilots.
Abolishing Right to Buy
9. Home supports flexible housing tenure throughout the lifetime of any
customers’ engagement with us. This might for example include us exploring
ways of:
x
x

Changing the tenure of an individual property over time in order to
meet the needs of individual customers; or
Supporting a customer to move between houses of different tenure
types.

10. However in doing so we would be keen to protect access to social housing for
future customers. We therefore believe that it is important to work in
partnership with others to reform and co-create new models to meet need –
delivering increasingly tailored products, greater choice and positive economic
outcomes to our customers. As local authorities, their partners and local
communities are given much more flexibility to make decisions based on local
needs and priorities, these models should deliver tailored outcomes for
individual places that fulfil our aim to build strong, healthy and sustainable
communities. This will require reciprocal arrangements from government that
allow us the freedom to work innovatively, to take risks and to be pioneering in
our approaches as well as flexibility around borrowing to maximise the use of
our assets whether this be through special purpose vehicles, local bonds or
other mechanisms.
Home Groups Limited
4 March 2010
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SUBMISSION FROM THE LINK GROUP
Introduction
1. The Link group of companies provides new and improved homes for rent and
sale, community regeneration services and support and care for individuals.
We reach about 10,000 people in 26 of Scotland’s 32 local authority areas,
mainly in the Scottish central belt. Link Group is the parent company and is a
registered social landlord (RSL) providing over 6,700 rented and shared
ownership properties. We also administer the Scottish Government’s LIFT
Open Market Shared Equity Pilot.
Part 1 – The Scottish Housing Regulator (SHR)
2. Link supports the proposals for an Independent Regulator, the proposed new
statutory objective for the SHR, the requirement for it to encourage equal
opportunities and proposals to allow the SHR to share information with other
regulators.
3. We are concerned with the inclusion of Section 16 which allows the SHR to
charge a fee in respect of performing any function in relation to a social
landlord. RSLs are non-profit distributing bodies and any charge would
become a further burden on tenants’ rents.
Part 2 – Register of Social Landlords
4. With reference to Section 24 Link would suggest that the definition of
“legislative registration criteria” is changed from “that a body does not trade
for profit” to “that a body is non-profit distributing”. Social landlords and social
enterprises should be running efficient businesses and be able to make
profits. The key issue is that the profits are retained in the business or the
communities they serve and are not distributed as dividends to shareholders.
5. Link is keen to participate in consultation on the regulatory registration criteria
that eligible bodies will have to meet before they can be registered.
Part 3 – Performance of Social Landlords
6. Link supports the examples of outcomes for the Scottish Social Housing
Charter and will participate in the consultation on the draft Scottish Social
Housing Charter and the guidance the SHR will issue on measuring progress
in achieving outcomes. Link would have some concerns about the SHR‘s
involvement in the provision of factoring services in 100% private
developments and would request that this is a matter for further consideration
if the intention is to include these services in the Charter. In addition we are
keen that the national and local outcomes identified in the Charter are
manageable for organisations working in local communities across several
local authority areas.
7. Link sees value in the existing Annual Performance and Statistical Return but
would be concerned if it was retained with a requirement for increased
reporting. The suggested principles for the outcomes of the Charter include
not requiring landlords “to undertake disproportionate reporting” so we would
hope the guidance issued by the SHR would reflect this.


585

8. With regard to social landlords encouraging equal opportunities Link already
adopts this approach in its housing services and welcomes its inclusion in the
Bill.
9. Link supports the replacement of Schedule 7 with a code of conduct (Section
36). We would suggest, however, that if the issue of allowing payment to
committee members is to be discussed then this needs a debate separate
from the code of conduct.
Part 4 – Inquiries and Information
10. Link agrees with the powers of inquiry outlined in the Bill and welcomes that
tenants of local authorities will have the same reassurance as tenants of other
social landlords with regard to the regulatory scope of the SHR.
Part 5 – Regulatory Intervention RSL Accounts and Audit
11. Link agrees with the regulatory intervention powers and is pleased that local
authorities are now subject to the same regulatory approach as other social
landlords.
Part 6 – RSL Accounts and Audit
12. Link agrees that the SHR may determine accounting requirements after
consultation.
Part 7 - RSL Insolvency
13. Link supports the powers given to the SHR to enable it to deal promptly with
insolvency in a RSL.
Part 8 - RSL Organisational Change and Part 9 - Disposal of Land or Assets
by an RSL
14. Link supports the transferring of Ministers’ powers to consent to organisational
change and the disposal of land or assets of RSLs to the SHR.
Part 11 – Right to Buy (RTB)
15. Link supports the ending of RTB for new supply social housing and for new
tenants entering the social rented sector from 25th June 2008 as proposed in
the Bill. Given the continued high demand for social rented housing and the
2012 target to abolish priority need and to provide permanent homes for
people experiencing homelessness, the ending of RTB is a positive step.
Indeed, we would suggest that reform in this area has not gone far enough
and that the potential for financial support for future social housing
development could be enhanced by restrictions on discounts available to
those who currently have RTB.
16. It should be emphasised that Link is not against home ownership per se and
we ask that the Scottish Government continues to support home ownership.
Link recognises the benefits that home ownership can bring both to
communities in terms of diversifying tenures and to individuals. For over 40
years we have supported owner occupation through a range of low cost home
ownership activities. Recently, in addition to administering the Scottish
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Government’s LIFT Open Market Shared Equity Pilot, we have developed
Access Ownership with the Scottish charity Ownership Options. This scheme
is designed to offer choice to people with disabilities and is based on shared
ownership principles.
17. Link agrees with the delegation of the power to designate Pressured Area
Status to local authorities. In addition we support the Scottish Federation of
Housing Associations (SFHA) in their proposal that Pressured Area Status
should be the “default” position and that local authorities should have to apply
to allow RTB.
Part 12 – Landlord Registration
18. Link supports the amendments to the landlord registration system particularly
the categories of additional information that the Bill provides to be available to
the public.
Part 13 – Housing (Scotland) Act 2006
19. Link welcomes the additional powers to local authorities to enable them to pay
missing shares to a maintenance account in respect of an owner who is
unwilling to contribute; the devolving of designation powers in respect of
Housing Renewal Areas (HRA); and the discretionary power to refuse to
consider an application for an HMO licence, if it considers that requisite
planning permission has not been obtained. We would request that the
Scottish Government reviews the use local authorities make of the powers in
connection with maintenance accounts and HRAs.
Part 14 – Protection for Unauthorised Tenants and Amendments to Local
connection under Scottish Homelessness Legislation
20. Link supports the provisions made to protect unauthorised tenants and to
amend local authority duties with regard to local connection and
homelessness.
Link Group
3rd March 2010
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SUBMISSION FROM LYNNE PALMER
1. I am writing to submit my views on the Housing (Scotland) Bill. The Bill
seems good overall in its current issue. I have some points to make.
x

I want to see tenant participation strengthened; our legal rights to
influence in matters of housing must be stronger.

x

I would like RTB removed completely (eventually).

x

We need regulation of the private rented sector.

x

CIH ‘spot checks’ are a good suggestion for the SHR.

x

Please remove the word ‘social’ from Housing.

2. I would like the chance to give oral evidence to the LG&CC. My subject is
not in the Bill, but maybe some time in the future it will appear. I wrote
about it last year when I filled in the questionnaire as an individual. I am
still an individual as I stood down from the RTO I was in on October 21
2009. The issue or subject I would raise is regarding bedsit flats - that
being that they are unacceptable as mainstream housing, and should not
be offered as a home in the 21st century. The least amount of
accommodation anyone should be offered is a flat with one bedroom.
3. The only way – as far as I can see – is to make bedsits available under
SSST’s - temporary accommodation, and for prospective tenants who are
on a trial to see if they can hold down a tenancy.
4. I have more to say if I am given a chance to speak.

Lynne Palmer
26 February 2010
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SUBMISSION FROM NICHOLAS POLLARD

Tenant Contents Insurance
1. The Bill makes no provisions to support increased take up of tenant contents
insurance across the social housing sector.
The problem
2. Tenants in social housing have tenant contents insurance take up on average of
circa 12% from their landlord and little more than 55% across all forms of contents
insurance provision.
3. This has changed little in the last 5 years although resources have been expended
by Scottish Government and landlords to encourage take up without significant
success.
The Analysis
4. There were, according to the Scottish Executive Statistical Bulletin Housing series
2005, circa 615,000 social housing tenants across Scotland with either a Housing
Association or Local Authority landlord.
5. Based on the 2007 report, “Exploring the Take up of Home Contents Insurance –
Scottish Executive Social Research”, estimates of contents insurance cover take up
there are 300,000 tenancies at risk of a fire, flood or other event which destroys
some or all of their belongings. Those tenancies do not include partners and family
members who are affected which greatly extends the number of individuals left at
risk.
6. In January 2010, during a particularly cold snap one west of Scotland RSL had 28
claims for frozen pipe damage with its insurer, all of which impacted on tenants to
one degree or another. Of those 28 claims only 4 tenants had contents insurance or
14%, not 55%!
7. In some social housing organizations it is the case that no landlord provided policy
exists and as a result it is left entirely to market forces for contents insurance
provision to be made.
8. The landlord, as a regulated and publicly accountable body, usually has some form
of property insurance cover enabling the property damage to be repaired at minimal
risk of loss of excess; this does not extend to contents. The premium costs of
property cover are ultimately passed on to tenants via their rent.
9. Uninsured tenants however face the prospect of trying to restore their belongings at
a time where they might also be coping with personal injury or loss as a result of the
property damage. In some cases they turn to local charities for support, some turn
to families and friends and some without access to those avenues turn to door step
lenders.
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10. The consequences of not having contents insurance cover lead the most vulnerable
in society and in many cases those that are least able to afford to replace belongings
down avenues which this Housing Bill is supposed to prevent if it is;
“to improve the value that social housing delivers for tenants and taxpayers, to
safeguard the supply of that housing for the benefits of future generations of
tenants, and to improve conditions in private housing”.
11. The 2007 Scottish Executive research, “Exploring the Take up of Home Contents
Insurance”, makes clear that encouragement through the use of marketing
campaigns has limited effect having spent £500,000 in 2003/04 and increased take
up by little more than 2%.
12. The natural tenancy turnover rate in social housing of between 8 and 12% per
annum means the expending of those limited financial resources for marketing and
encouragement will be required annually merely to stand still in terms of the levels of
cover. This does not occur presently and as a result therefore it would be fair to
estimate that the 2007 data regarding policy take up has experienced attrition.
13. Current housing legislation does not allow for a Scottish Secure Tenancy to be
granted with conditions, in that case any requirement to take up contents insurance
as part of a tenancy agreement may be in breach of current legislation.
14. Social housing providers are unable to provide tenant contents insurance cover for
all tenants as the costs would be a substantial increase in cost to their businesses
which are currently operated on a not for profit basis whether they be housing
associations or local authorities.
15. The all apartment average rent across the RSL sector in Scotland according to the
Scottish Housing Regulator’s statistical data for 2008/09 was £57.23 per week.
16. An average contents insurance policy for £10,000 sum insured costs circa £1 per
week.
17. The premium cost to social housing tenants represents an additional average 1.7%
per week increase in rent at 2008/09 rent levels for one year only as future years
rents will include that cost when revising rents.
18. Precedent exists in housing legislation to consider statutory obligations for insurance
cover, the Tenements (Scotland) Act 2004, contains provision for all owners in a
tenement property having an interest to be statutorily required to hold buildings
insurance cover.
Conclusions
19. The current policy of education and encouragement of tenants to take up contents
insurance is expensive for Scottish Government wider role resources to support.
20. The current policy of education and encouragement of tenants to take up contents
insurance does not demonstrate tangible continuous improvement in the education,
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or financial inclusion of social housing tenants leading to improvement in the take up
of tenant contents insurance.
21. The current policy of education and encouragement tenants to take up contents
insurance has unintended consequences which conflict with the strategic objectives
of financial inclusion and education as part of “wider role”.
22. Tenant choice continues to fly in the face of the current policy objectives and
consistently creates economic or social ills experienced by social housing tenants
and the rest of society when they are affected by a loss.
The solution
23. The Housing (Scotland) Bill should amend current legislation to enable social
housing landlords to impose, as a condition of tenancy, that a form of contents
insurance cover is procured and maintained throughout the tenancy either by the
landlord or by the tenant.
24. In addition, that the landlord has the ability to recover that cost where it is provided
by the landlord through either the general rent charge or a specific additional service
charge to the tenant.
The outcomes
25. If applied as per the analysis then rents would increase in one year only by an
additional 1.7% or so to cover the costs of provision.
26. If applied by all social housing landlords then all 615,000 tenants would have contest
cover in place for a basic minimum sum insured.
27. This would result in more than 300,000 tenants who do not presently have cover
being covered with substantially more family members benefiting from the imposition
of cover.
28. Financial exclusion in the social housing sector from contents insurance cover would
be almost eliminated as a result of the policy change.
29. Resources previously devoted to education and encouragement of contents
insurance cover provision would be diverted to areas of greater need for support in
the social housing sector.
30. The social and economic ills created by the current policy would be almost entirely
eliminated as a result of the policy change.

Nicholas Pollard
BA Bus. Econ., MAAT
26 February 2010
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SUBMISSION FROM PARTICK UNITED RESIDENTS GROUP

1. Right to Buy
x Reforms have not gone far enough in preserving social housing
x There should be a cut-off point for people deciding whether to buy their house or
not
x Reforms too complicated and need more explanation
2. Scottish Social Housing Charter
x The charter should be Objective, Unambiguous and Helpful
x Guidance for RSL’s on how much tenant’s should be involved in housing
decision-making
x The charter must include opportunities for involvement
x Every RSL should have a their own charter, which is based on the national
document, but pertains to the local area in which it operates
3. Powers of the regulator
x Will there be a team for each geographical area?
x Self assessment may give the RSL more work which will detract from the
everyday running of the association or local authority
x Private landlords should be regulated in the same way as RSL’s
x More regulation for absentee landlords and there should be consequences for
poor property management
4. Role of tenants in regulation
x How does the Scottish Government envisage role of tenants in regulation / RSL
self-assessment?
x How many tenants would want the responsibility of being on the national board of
the SHR?
x SHR intervention – what does this mean and what type of sanctions can be
expected?
Mark Hughes
Partick United Housing Association
1 March 2010
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SUBMISSION FROM THE PUBLIC AND COMMERCIAL SERVICES UNION
(PCS)
Written Evidence on the Housing Bill and the implications for the role of
the Scottish Housing Regulator.
1. Some of the key recommendations in the Bill concern the future role of the
SHR. Whilst PCS understands the current preference for moving such
bodies to non ministerial department status and has not raised objections
to this, we have significant concerns about other changes taking place,
both with regard to the impact on staff – who are largely PCS members –
and the service they provide. In particular, SHR management – with the
support of Scottish Government management and, presumably, Ministers
– are in the process of losing around 20 posts in this financial year.
Although relatively small in terms of the entire Scottish Government
workforce, this amounts to 25% of those employed by the SHR,
overwhelmingly at the B3 inspector level (i.e. those carrying out front line
investigation work). These cuts will take place in advance of the changes
in practice proposed by Crerar and outlined in the Bill.
2. In fact, most of the posts have already gone – around half were lost when
all outstanding vacancies in the SG were eliminated on 31 March and 2
staff left under the early severance scheme held at the end of the last
financial year. It is now estimated that only around 6 remaining staff will
have to find alternative jobs this year, although that could prove difficult for
them as opportunities are more limited in Glasgow for the sort of specialist
skills and experience they have developed. But perhaps of greater
concern is the question of whether the SHR will be able to continue with
their scrutiny role with such a significant cut in resources and whether
tenants and taxpayers will be adequately protected.
3. With regard to the cuts being carried out, a number of different factors
impacting simultaneously have been presented to explain the degree of
staff reductions. The Crerar Review recommended a different approach,
involving greater self-regulation and monitoring by the bodies themselves
– in this case housing providers – with the scrutiny organisations such as
the SHR being left to carry out a far more strategic role. However,
although the changes to the SHR being brought about by the Bill will move
them in the direction of the Crerar model, this will still take a number of
years to implement. But in the meantime, John Swinney announced
‘scrutiny savings’ last September which mean that £350k (or 7.5% of their
budget) has been top-sliced for 2010-11; they also have to find the money
for the pay uplift later this year, and the costs involved in recruiting and
paying 3 new staff in the managerial C-band. Curiously, the Bill’s Financial
Memorandum indicates that there will be no direct savings as a
consequence of the Bill. However, these cuts will be taking place over this
‘transition’ year and as a consequence of the proposed legislation.
4. Information from members at the SHR and from the Regulator’s own
documentation suggests that tenants appreciate the investigative powers
currently held by the SHR. It remains to be seen if the changes to their
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powers envisaged by the Bill and the significant reduction in trained
inspectors will mean that the SHR will be able to maintain its current
standing, especially with the tenants who rely on its objective role.
5. Given this background, there are a number of questions that Committee
members may want to consider:
x
What is the justification for the largest spending reductions within the
Scottish Government in advance of a major reorganisation?
x
How were the budget and staff reductions decided upon?
x
Will the changes mean that tenants will be better protected, or will they
lead to greater risks of fraud or collapse amongst housing providers, and
so on?
x
With the reduced staff complement, will the SHR still be able to
investigate justified concerns about major providers (e.g. GHA)?
x
Do tenants and their representative bodies support this move away from
regular inspection to greater self-regulation?
x
Are there any concerns, given the lessons learned from the banking
crisis for example, that self-regulation may not be the most appropriate
way of ensuring financial probity or obtaining reliable data?
6. These are just some of the issues that occur to us, and clearly further
points and/or questions could be developed on this. PCS would be very
happy to provide further information if this would assist and we are more
than happy to meet with you or colleagues to discuss. The contacts for this
are Cheryl Gedling as PCS Parliamentary Officer and Malcolm Clark, who
is the lead lay PCS officer dealing with the matter within the Scottish
Government.
Cheryl Gedling
Parliamentary Officer
PCS
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SUBMISSION FROM REGIONAL NETWORKS OF TENANTS ORGANISATIONS
There are 9 Registered Tenant Organisation Regional Networks covering the whole
of Scotland. Regional Networks were formally set up in 2007 to help Registered
Tenant Organisations (RTOs) engage with the Scottish Government on issues of
national policy. The Regional Networks objective is to improve the housing and wellbeing of tenants and residents in Scotland. We will work with government and other
interested stakeholders to promote tenants and residents interests in housing,
planning, community regeneration, the environment and community safety.
Introduction
1. This paper sets out the Regional Networks collective views in relation to the
Housing (Scotland) Bill introduced to the Scottish Parliament on the 13
January 2010.
Policy Objectives
2. The Regional Networks support the principal objectives outlined in the Policy
Memorandum:
x
x
x

to improve the value that social housing delivers for tenants and
taxpayers;
to safeguard the supply of that housing for the benefit of future generations
of tenants; and
to improve conditions in private sector housing.

3. We also agree that these objectives can be achieved through:
x
x
x

Modernising the regime for regulating social landlords (local authority
landlords and registered social landlords – RSLs).
Reforming the right to buy (RTB) of social housing.
Amending the law on registering private landlords, licensing houses in
multiple occupation and dealing with disrepair in private housing.

Modernising Regulation
4. Regional Networks fully support the intention to establish an independent
Scottish Housing Regulator to regulate the housing functions of both Local
Authorities and RSLs. We consider the inclusion of Local Authorities will
provide clarity of purpose, consistency for tenants, greater transparency and
will gradually instil trust among tenants for the new regulatory process.
5. In considering the aims of the proposed modernised regulatory regime we
agree the main aim should be to protect current and future tenants, homeless
people and service users. We are particularly pleased to see the addition of
homeless people as a distinct group worthy of protection. We also agree that
the modernised regulatory regime should be introduced on the basis that
social landlords will derive benefit, encouragement and support from the
Regulator so as to improve their performance and deliver added value for all
tenants, homeless people and service users.
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Annual Reports and Self-assessments
6. It may well be possible to achieve regulation improvement through a
proportionate and risked based regime. However, we do have particular
concerns about a proportionate and risk based regulatory regime that has its
foundation in landlord self-assessments. While recognising there are good
practice landlords who involve their tenants in performance monitoring and
reporting, we believe this is patchy. Only when this good practice becomes
prevalent throughout the social rented sector will tenants be satisfied that
valid and candid reporting is being submitted to the Regulator. We would
advocate that a specific requirement is placed on landlords to involve tenants
and RTOs in self assessment and that the Regulator has a specific duty
placed on it to ensure this is demonstrated within the self-assessment
process. Additionally, where any improvement notice is served, or action plan
agreed, tenants and RTOs should become involved in developing the
landlord’s improvement plan.
7. One of the key objectives of the Bill is to improve the value that social housing
delivers for tenants and taxpayers. Even so, effective tenant participation
remains variable throughout the social rented sector and many tenants lack
sufficient understanding of how landlords spend rent receipts and deliver
value for money. This is particularly true in relation to local authority Housing
Revenue Accounts. Tenants are concerned about seepages from the HRA for
non-housing purposes. We would advocate that local authorities are required
to detail all HRA expenditure in their annual report to the Regulator.
Light Touch Regulation
8. We agree good performing landlords should be subject to a lighter touch
regulatory regime. However, we are concerned that good performing
landlords may become too relaxed and tenants need reassurance that the
Regulator will operate with due diligence and continue forceful supervision
regarding improving all landlords performance. The Regulator should
therefore be required to carry out sporadic spot checks of all landlords.
Tenant involvement with the Regulator
9. It is with some reassurance to us that the Bill contains proposals to give a
landlord’s tenants direct access to the Regulator to report serious failures in
their landlord’s performance or services. It is also reassuring that the
Regulator is being obliged to consult with stakeholders (tenants included) on a
number of important aspects of regulation.
10. Continued tenant involvement in inquiries is vital and we would seek
reassurance that established arrangements for this continue and develop
further. Tenant Assessors have a proven track record in this field and should
be maintained. Additionally, local tenants should be invited to comment on
their landlord’s housing services during inquiries. The Tenants Regulatory
Advisory Group has also made a valuable contribution in shaping regulation
guidance and practice in partnership with the Regulator. We would wish to
see this good practice continue under the new regulatory regime with the
regulator having a formal mechanism in place for ensuring that tenants can
inform and influence its work.
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Regulation Board
11. Regional Networks welcome the establishment of an Independent Scottish
Housing Regulator with its own Board of Directors. We also welcome the
proposed makeup of the Board to be inclusive of the CEO and at least three
non-executive members. However, we consider all non-executive members
should be selected from the wider Scottish society, including tenants. We
have confidence that if a tenant non-executive member is appointed he/she
will demonstrate the necessary skills and competence to fulfil this challenging
role.
Regulation fees and charges
12. We note with serious concern the Bill retains clauses that would allow the
Regulator to set fees and charge landlords for regulation services. We believe
it would be appropriate to remove the provision in the Bill which gives the
Regulator powers to charge fees in light of the current Government’s stated
aim to continue funding the SHR in full.
13. We are also concerned that if the Regulator was permitted to set fees and
charges for its services this would be paid for by tenants from rental income.
Moreover, as SHR activity will be focussed on poorer performing landlords it
would be tenants in receipt of the poorest services who would have to pay the
fees and charges while the landlord will be deprived of essential funds
necessary to improve its services for tenants.
Social Housing Charter
14. The section of the Bill regarding setting-up a Social Housing Charter is
generally welcomed by tenants. We also welcome the opportunity afforded to
the Regional Networks, tenants, RTOs and other stakeholders to assist in
setting the Charter outcomes and agree with the Government’s four stage
consultation process. However, notwithstanding our general support for the
proposals and recognising the diversity of rural and urban communities, we
would like to see Tenant Participation being given greater prominence as a
national outcome that all landlords will be expected to meet.
Right to Buy
15. Regional Networks endorse the proposals contained in the Bill in respect of
Right to Buy. However, we would welcome clear guidance being issued to
tenants on the implications arising from these changes.
Pressurised Area Status
16. We accept the need to extend the period of pressurised status and to include
pressurised house types within the definition. We also support the
decentralisation of decision making to local authorities provided adequate
safeguards are put in place to ensure local community agreement is sought
by local authorities regarding designations.
Registration of Private Landlords
17. We support the proposals to strengthen local authority’s powers to ensure all
private landlords apply for registration. Additionally, we would advocate the
registration period is accelerated.
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Local Connection
18. We agree service personnel should benefit from establishing a local
connection in the area they are stationed in.
Amending Housing (Scotland) Act 2006
19. We agree to the strengthening of local authority powers to ensure owners look
after their part of a property and to allow for payment recovery in respect of all
maintenance costs where homeowners are unwilling to pay their share.
Notwithstanding this support, we feel that factoring costs should be monitored
and where there are affordability issues for homeowners, they should be
allowed to pay their share at an affordable rate.
Danny Mullen
Regional Networks of Tenants Organisations
2 March 2010
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SUBMISSION FROM SCOTTISH ASSOCIATION OF LANDLORDS
Landlord Registration – April 2010
1. This paper has been compiled at the request of members of the Local Government
& Communities Committee of the Scottish Parliament with the aim of providing more
detailed information on:
x
x

The number of landlords currently registered under the national landlord
registration scheme
Examples of where Scottish Local Authorities (LAs) have used the landlord
registration scheme to positively engage with their local landlords

2. In addition, this briefing paper also highlights the Scottish Association of Landlord’s
(SAL) view on the effectiveness of the current registration scheme and draws
particular attention to how the scheme is enforced.
Summary
x
x
x
x
x
x

162, 503 applications for Landlord Registration Received
Only 19 landlords have had their registrations either refused or revoked
over the almost 4 years of the scheme’s operation
No unregistered landlords referred to the Procurator Fiscal
C. £16.7M spent
Variation over Local Authorities of both engagement with the sector and
effectiveness of enforcement
Landlord demand for training/advice – an equivalent spend on this would
be likely to have a greater effect on raising standards in the sector

Background
3. Members will be aware that the requirement for all private landlords operating in
Scotland to register with their LA was introduced under the Antisocial Behaviour
etc. (Scotland) Act 2004. The legislation laid before parliament was an Executive
Bill which included the provision for LAs, if they so wished, to introduce a
selective registration scheme in order to tackle bad landlord practice within
specific communities. It was envisaged that this power would be used
proportionately and aimed directly at raising standards in both property condition
and tenancy management practice. At stage three of the Bill’s passage through
Parliament an amendment was introduced that extended this provision to make it
mandatory for all private landlords in Scotland to be registered with their LA.
4. SAL considered this amendment as being disproportionate to the need to tackle
poor landlords practice but also was concerned that such a scheme had not been
consulted upon. Given the experience of the operation of the scheme since the
introduction of landlord registration in 2006, SAL is of the opinion that mandatory
registration of landlords has not achieved the objectives set by Parliament.
Additionally that such a scheme should have been centrally administered and
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controlled which would have eliminated the problems with some local authorities
taking so long to process applications and showing inconsistency in their
approach to enforcement.
Landlord Registration figures
5. The table (Appendix A) details the figures produced by the Scottish Government
from 1 May 2006 to 31 March 2010. From analysing the figures it can be seen
that in nearly 4 years of operation, LAs have received a total of 162, 503
applications for registration. From the implementation of the scheme in 2006 to
30 November 2009 (latest published figures available from the SG) only 11
landlords have had their applications refused and 8 landlords had their
registrations revoked. In addition, no unregistered landlords have been referred
to the Procurator Fiscal for prosecution.
6. Members might also wish to note that a total of 1211 late application fees and
1119 rent penalty notices have been issued.
7. In summary, in nearly 4 years of operation, the landlord registration scheme has
had an extremely limited effect on addressing bad landlord practice by only
refusing or revoking 19 applications and not referring any unregistered landlords
to the Procurator Fiscal. These figures either indicate that all landlords are
indeed good, or, as SAL and others suggest, are more indicative of a gross lack
of enforcement on the part of LAs in tackling bad landlord practice and ensuring
that landlords do in fact apply for registration.
8. On a daily basis, SAL is made aware of unregistered landlords advertising and
letting properties with little or no enforcement action being taken against them.
SAL considers this practice to be unacceptable and indicative of a registration
system that is not working and certainly not protecting the interests of tenants
and good landlords who have complied with their legal duty to register.
9. SAL has roughly estimated that the Scottish Government has provided £5.2m of
grant funding for the purpose of implementing the scheme and private landlords
have further contributed in excess of £11.5m of their own money to the scheme
over the last four years. Whilst this figure does not take in account qualifying
discounts available to applicants, it likewise does not take into consideration
landlords who own properties in multiple local authority areas and are required to
pay second and subsequent authority fees. Unfortunately more accurate figures
are not currently publically available to be provided in this report.
10. In summary, SAL considers that the landlord registration scheme has failed to
meet its objectives as an enforcing regulatory regime. Where landlord registration
has had an impact it is in forcing previously unwilling authorities to engage with
the sector and recognise the role it has to play in raising standards in the PRS.
Our Association believes that the £16.7m of public and private money put into the
scheme could have been put to better use in developing positive engagement
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with the private rented sector (PRS) in order to raise the standards of property
condition and tenancy management. This would be a better alternative to a
system of regulation that, as the figures prove, only good landlords will sign up
to.
11. The Scottish Government has worked closely with local authorities in helping to
share best practice between councils in the implementation of the scheme and
have developed good practice guides which can be downloaded by visiting:
http://www.scotland.gov.uk/Publications/2009/10/08102524
12. The Scottish Government is also committed to review the effectiveness of the
scheme and how it has increased standards in the sector. Our understanding is
that the review will be carried out and reported to Parliament during 2010/11.
13. Our Association exists to promote best practice in the private rented sector and
act as a lobbying voice to both local and national government on behalf of our
subscribing members. As Scotland’s national landlords’ organisation, with
members in each of Scotland’s local authorities, we welcome any interaction that
authorities have with their local landlord community. A benefit of a properly
enforced landlord registration scheme is in encouraging authorities to work in
partnership with their local private rented sector to best understand the issues
that face both landlords and tenants. Prior to the introduction of landlord
registration too many LAs were unwilling to engage with our sector often refusing
to recognise the significant role that the PRS plays in meeting local housing
need.
14. Where LAs have taken on the ‘spirit’ of the legislation they have set up local
landlord forums, seen the benefit in providing landlord training, developed
dedicated materials and advice for landlords and tenants; all with the aim of
improving landlord practice. Some authorities have even opted into formal
partnerships with Landlord Accreditation Scotland1 (LAS) which has helped them
establish relationships with private landlords that did not exist prior to the
implementation of landlord registration.
15. The following local authorities promote the best practice in providing services to
private landlords by being in partnership or affiliation with LAS:
LAS Partner Local Authorities
Aberdeen City
Aberdeenshire
Argyll & Bute
Clackmannanshire
East Ayrshire
East Dunbartonshire
East Lothian
Fife
Glasgow City
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North Lanarkshire
Orkney Islands
Renfrewshire
Scottish Borders
LAS Affiliated LA Accreditation Schemes
City of Edinburgh
Dundee Landlord Accreditation
Perth & Kinross
Falkirk
16. From our experience of working within the PRS we note that landlords are often
unaware of their legal rights and responsibilities. Each of the LAs listed above
have all indicated how their landlord forums and training sessions have helped to
increase landlords’ awareness of their legal responsibilities and also helped
develop good practice in the sector. Arguably, the provision of such information
ultimately results in better property condition and the sustainability of a much
needed private housing sector.
Author:
John Blackwood
Director, Scottish Association of Landlords
22 April 2010
1

Landlord Accreditation Scotland was funded by the Scottish Government as a national
accreditation scheme for private landlords aiming to promote best practice in the PRS.
www.landlordaccreditationscotland.com
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1669
3769
1522
36384
406
3698
12883
29208
7546
2291
1634
3207
3645
6483
961

166
93
27
2428
66
108
66
256
743
98
254
39
372
21
36

141
131
22
3670
56
126
252
428
685
320
193
102
327
35
43

287
542
8
90.96
97.06
98.21
92.40
85.99
96.49
99.33
98.73
88.37
93.64
85.37
98.36
87.98
99.50
96.06

94.60
97.66
99.84

1836
3168
1511
31945
471
3075
9866
20191
6389
1540
1736
2376
3095
4199
913

3221
5774
3035

1810
3900
1544
40054
462
3824
13135
29636
8231
2611
1827
3309
3972
6518
1004

6829
11089
3959

14004
8319
4901
4004
1510

1670
3075
1484
29517
405
2967
9800
19935
5646
1442
1482
2337
2723
4178
877

174
135
5

12027
6065
2914
2860
1185

6542
10547
3951

96.26
96.95
97.36
89.41
92.24

3047
5639
3030

423
174
77
423
105

13581
8145
4824
3581
1405

11577
5880
2837
2557
1093

Aberdeen City
Aberdeenshire
Angus
Argyll and Bute
Clackmannanshire
Dumfries
and
Galloway
Dundee City
East Ayrshire
East
Dunbartonshire
East Lothian
East Renfrewshire
Edinburgh, City of
Eilean Siar
Falkirk
Fife
Glasgow City
Highland
Inverclyde
Midlothian
Moray
North Ayrshire
North Lanarkshire
Orkney Islands

450
185
77
303
92

Registrations Properties Registrations Properties Percent
Total
Total
approved
approved awaiting
awaiting
approved applications properties
decision
decision

Local Authority

Appendix A - Supplied by the Scottish Government
Approved registrations up to 31 March 2010
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Perth and Kinross
Renfrewshire
Scottish Borders,
The
Shetland Islands
South Ayrshire
South Lanarkshire
Stirling
West
Dunbartonshire
West Lothian

8432
5374
6573
342
3642
10575
3957
1617
4794
213188

4624
3668

3935
299
2758
8697
3043

1399
3651
155272

5
24
7231

221
37
187
133
171

154
105

3
17
9933

456
61
254
175
139

163
95

99.64
99.35
94.88

94.68
88.99
93.65
98.49
94.68

96.78
97.22

1404
3675
162503

4156
336
2945
8830
3214

4778
3773

1620
4811
223121

7029
403
3896
10750
4096

8595
5469

SUBMISSION FROM SCOTTISH CHURCHES HOUSING ACTION
1. Scottish Churches Housing Action brings together the main Christian churches in
Scotland, with a vision that there can be a Scotland free of homelessness. Our
purpose is to support the churches in making a contribution to this vision.
2. We do this through:
 development of volunteer-based responses to homelessness at a local level
 encouraging the churches to make redundant or under-used church property
available for affordable housing
 a programme of awareness-raising and education on homelessness throughout
the churches, and speaking out for justice on behalf of the churches.
3. Scottish Churches Housing Action strongly supports the aims of the Housing
(Scotland) Bill, in improving the value of social housing to those who live in it, or
aspire to live in it, in securing the supply of affordable housing for rent, and in
improving arrangements for private sector housing.
4. We further believe that the Bill represents an opportunity to improve the arrangements
for tackling homelessness effectively, and that it is the last chance before the target
date of 2012, which the Scottish Government has set for giving an entitlement to
settled housing to almost all applicants under the homelessness provisions.
5. The specific improvement that we advocate is that when a local authority conducts
a homelessness assessment for an individual household, the support needs, as
well as the accommodation needs, of members of that household should be
taken into account. The assessment process should include establishing a package
of support measures, if needed to assist the household in sustaining any
accommodation arrangements that are reached as a result of the homelessness
application.
6. The current legislation simply instructs the local authority to consider the housing
needs. Some councils already do what we are proposing, and including this provision
in the Bill would ensure that all carry out the practice that is currently done by the best.
7. Support is a wide range of activities which can be grouped into four categories –
examples are given for each:
¾ Settling in –
provision of furniture and/or starter packs of basic household items; assistance
with decorating;
¾ Sustaining a tenancy –
assistance in developing cooking & household skills; training in budgeting; physical
care where needed; neighbour mediation
¾ Access to services –
helping with routes to health and/or rehabilitation services; employment & training;
benefits and debt advice
¾ Social networks –
breaking down isolation; building positive social links in the community.
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8. Not all homeless applicants need all these services, but many will need some, and the
point of an early assessment is to secure what is needed at a crucial point of
transition. Experience is that things can easily go wrong, with repeat homelessness
the result.
9. It should be emphasised that it is not envisaged that the local authority is obliged to
provide all these services directly – there is already a strong network of services,
provided by councils, housing associations, voluntary organisations, health and other
services. The purpose of our amendment would be to ensure that both the applicant
and the assessing officer have considered what needs the household might have, and
that the applicant is aware of what is available locally.
10. Scottish Churches Housing Action presented this proposal to a seminar held by
Shelter Scotland in Glasgow on Wednesday 3 March 2010, and it was met with
support from those present, who included local authority staff and members, housing
associations, voluntary organisations and others. We support the more detailed
submission included in Shelter Scotland’s evidence already submitted to the
Committee.

Alastair Cameron
Chief Executive
Scottish Churches Housing Action
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SUBMISSION FROM THE SCOTTISH DISABILITY EQUALITY FORUM
1. The Scottish Disability Equality Forum (SDEF) is a membership
organisation working for social inclusion in Scotland through the removal of
barriers and the promotion of equal access for people affected by
disability. SDEF aims to ensure the voices of people affected by disability
are heard and heeded.
2. Capability Scotland works with disabled people of all ages and their
families and carers throughout Scotland to provide a broad range of
flexible, personalised care services. As a major ally in supporting disabled
people to achieve full equality Capability are committed to exerting
effective influence to ensure that laws are passed which give disabled
people equal human and civil rights.
3. Established in 2001 Inclusion Scotland (IS) is a consortium of disability
organisations, individual disabled people and social partners who share
common aims. Through a process of structured development Inclusion
Scotland aims to draw attention to the physical, social, economic, cultural
and attitudinal barriers that affect our everyday lives as disabled people in
Scotland. Inclusion Scotland works to reverse the current social exclusion
experienced by disabled people through civil dialogue, partnerships,
capacity building, education, persuasion, training and advocacy.
4. Quarriers is a Scottish based charity providing practical support and care
for children, adults and families at any stage of their lives. Quarriers
challenge inequality of opportunity and choice to bring about positive
change in people’s lives.
5. As organisations all committed to equality for disabled people SDEF,
Capability Scotland, Inclusion Scotland and Quarriers welcome the
opportunity to provide written evidence in relation to the Housing
(Scotland) Bill. We support the aims of the Bill which are to improve the
value of social housing and safeguard its supply.
6. We understand the critical importance of social housing to disabled people
and their families, who are more than twice as likely to live in the social
rented sector than the general population. In Scotland 41% of households
including a disabled person live in council or housing association housing
compared to 17% of households without a disabled member 1 . As such,
any changes to structure, regulation and supply within the social rented
sector will have a disproportionate impact on disabled people and it is
essential that their needs and views are properly reflected in the Bill.
7. In this submission we have therefore focused on our attention on
proposals to strengthen the bill in this regard. A summary of our proposals
is below.

1

Disability Rights Commission, 2007
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x

Ensuring Disabled Tenant’s Representation Part 1, Section 4 (1) (2)
and all other sections dealing with tenants’ representatives would benefit
from a sub-section to include disability and equalities representatives.

x

Improving information about accessible housing stock Part 2, Section
4 (e) could be improved to include a duty on RSLs to provide the Scottish
Housing Register with information on the number and type of stock in its
possession including the number and type of accessible homes. This
information is invaluable to households including a disabled person.

x

Making the Scottish Housing Charter meaningful to disabled people
Part 3, Section 32 (i) could be improved to include a measurable outcome
in relation to the provision and allocation of housing that meets the needs
of disabled people. Section 37 needs to be strengthened in line with the
Disability Equality Duty to pay ’due regard‘ to the promotion of equality so
that social landlords must act in a manner that ensures equal opportunities
rather than simply encouraging.

x

Right to Buy – fairness for disabled tenants Section 131 already
provides that where a tenant is required to move to new build property
because a disabled person requires their adapted home, that tenant will
retain the right to buy in the new build. We feel that this retention of the
right to buy should also be extended to disabled tenants forced to move
into new supply housing because of disability, where no suitable
alternative is available.

x

Pressurised Areas and Housing Types – the need for equality impact
assessments we would ask that designation of pressured areas and
housing areas types be informed by local housing strategies and equalities
impact assessments to avoid discriminatory effects for disabled people in
relation to home ownership.

Ensuring Disabled Tenant’s Representation
8. The Bill states that in the performance of its general functions the new SHR
must consult various groups including representatives of homeless persons,
tenants of social landlords and recipients of housing services.
9. Given the over-representation of disabled people in the social rented sector,
the specific and diverse housing needs of households including a disabled
person and the fact that disabled people can often be hardest to reach
because of impairment we believe it is essential that this section be extended
to include representatives of equalities groups, including disabled people. This
is necessary if the needs of disabled people are to be accurately understood
and acted upon by the SHR and if they are to be seen as a core element of
housing provision.
10. Equalities representatives should also be consulted in relation to writing and
reviewing the Charter, setting improvement targets and writing and reviewing
guidance (Part 3, sections 33-35).
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11. Any initial cost implications of consultation will be regained through the
development of more suitable homes and communities which have will have a
huge impact on health, employability and well being of disabled people in
Scotland.
Improving information about accessible housing stock
12. The chronic shortage of accessible housing in Scotland has been well
documented. In addition there is also a huge lack of information about
provision. This information is essential if strategic housing and planning
decisions are to meet the needs of disabled people.
13. While local authorities have a duty to assess “the needs of persons in the
area for, and the availability of, housing accommodation designed or
adapted for persons with special needs”, this information is not being
accurately collected and there is no central data source on the number of
accessible homes in Scotland 2 .
14. The Housing (Scotland) Bill 2010 provides an ideal opportunity to collect
this information in relation to the social rented sector. We ask that RSLs be
called upon to provide information on how many units they have and of
what type (e.g. fully wheelchair accessible, wheelchair visitable, ambulant
disabled) 3 .
15. We believe this information could very usefully inform:
x
x
x
x
x

SHR performance improvement targets
Local Housing Strategies
Local Authority Housing Offices
Housing advice providers including Disabled Person’s Housing
Services
Prospective tenants

Making the Scottish Housing Charter meaningful to disabled people
16. The Scottish Social Housing Charter is described in the Housing (Scotland)
Bill 2010 as a document laying down the standards and objectives which
social landlords should aim to achieve when performing their activities. There
then follows a discretionary list of examples which may (or may not) be
included in the Charter.
17. We are concerned that the inclusion of discretionary outcomes in primary
legislation might cause confusion and non-compliance amongst RSLs, tenants

2

Inclusion Scotland (2009) Homes for Life? – FOI research into accessible homes for
disabled people in Scotland
3
This would require amendment to section 20(4) which places a duty on RSLs to provide
basic information such as name, contact details, legal status etc.
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and local authorities and believe that examples of outcomes should either be
reserved for guidance or made mandatory.
18. If the outcomes in relation to the Social Housing Charter are to be mandatory
then we feel it is essential that there be an outcome relating specifically to the
planning, supply and allocation of accessible housing.
19. If mandatory outcomes are not to be included in the Bill then it is essential that
disability representatives are consulted in the process of preparing and
reviewing the Charter and relevant guidance. Again the Bill places a duty on
Ministers to consult tenants, social landlords and creditors but not equalities
groups, we would ask that this omission be addressed.
20. The provision on equal opportunities in the current Bill should also be
strengthened so that social landlords must act in a manner that ensures equal
opportunities rather than simply ‘encouraging’ them.
21. Currently, Registered Social Landlords perform a public function and are
subject to the general equalities duty under the Disability Discrimination Act.
They are not, however, subject to the specific disability equality duties. We
would ask that this be given consideration in relation to both the current Bill
and the implementation of the new Equalities Bill.
Right to Buy – fairness for disabled tenants
22. Proposals within the bill in relation to right to buy get a very mixed
response from the disabled people we represent. Disabled people unable
to benefit from right to buy because they live in property adapted to meet
their needs, feel that this limitation is discriminatory and in place only
because of a failure to build sufficient accessible social housing. For others
who live in general needs housing, proposals to end the right to buy for
new supply social housing are seen as potentially disadvantageous to
disabled people as RTB has traditionally been a very important route to
homeownership and asset generation for disabled people, who are more
likely to experience barriers to both when trying to buy on the open
market 4 .
23. We understand the logic of protecting the existing supply of social housing
for future generations and can see a rationale for limitations in relation to
RTB for new supply social housing. However, we believe it to be
inequitable that a person who is moved to a new build home by their RSL
as a result of deterioration in their health or mobility and the unsuitability of
their home will lose their right to buy. Where no suitable alternative is
available people in this category should retain any existing right to buy
over the new property, despite that property being new to the social rented
sector.

4
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Communities Scotland, (2004) Mind the Gap: Evaluation of Owner Occupation for Disabled
People in Scotland

Pressurised Areas and Housing Types – the need for equality impact
assessments
24. We broadly support proposals to make pressured-area designations more
effective in safeguarding social rented accommodation whilst allowing
councils to match RTB to local housing need.
25. We would ask that designation of pressured areas and housing areas
types be informed by local housing strategies and equalities impact
assessments to avoid discriminatory effects for disabled people in relation
to home ownership. Local Authorities have a duty to assess “the needs of
persons in the area for, and the availability of, housing accommodation
designed or adapted for persons with special needs” in creating their Local
Housing Strategy. This assessment should inform designation of
pressurised housing areas and types.

Hanna McCulloch
Policy, Information and Parliamentary Officer
Scottish Disability Equality Forum,
Susie Fitton
Senior Policy Adviser
Capability Scotland,
Bill Scott
Policy Officer
Inclusion Scotland
Kate Sanford
Policy Manager
Quality & Policy Department

4 March 2010
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SUBMISSION FROM SCOTTISH INFORMATION COMMISSIONER

1. I am writing in response to the Local Government and Communities
Committee’s call for evidence on the general principles of the Housing
(Scotland) Bill. My comments are in relation to the proposal in Part 3 of the Bill
to publish a Scottish Social Housing Charter and specifically, the intention
explained in the Policy Memorandum to “give tenants the information they
need to hold their landlords to account and to drive improvements in their
landlord’s performance”.
2. My aim in making this submission to the Local Government and Communities
Committee is two-fold: to both welcome the proposals to make more
information available to tenants and to offer my support to the development of
the provision so that it is effective.
3. In January 2009 I responded to the Scottish Government’s discussion paper
seeking views on the extension of the Freedom of Information (Scotland) Act
2002 (FOISA) to new bodies. In that paper I expressed my view that FOISA
should be extended to all Registered Social Landlords in principle, with a
suggestion that the Government could start with those over a certain size (e.g.
1,000 or more units) 1 in the first instance. I provided detailed evidence to
substantiate that view and pointed out the anomaly that tenants of local
authority-provided social housing are entitled to information about their homes
which tenants of RSLs are not. In December 2009 the Minister for
Parliamentary Business announced that the Government would formally
consult a range of different organisations about the possibility of designation
under FOISA. The Government’s proposals in relation to RSLs, however,
extend only to the Glasgow Housing Association. While I am disappointed
that there are no intentions to consult other RSLs this year, I am encouraged
to note that there will be future opportunities to revisit this position.
4. I consider that the proposed Scottish Social Housing Charter has the potential
to improve access to information from RSLs, for tenants. Nevertheless it is
important to recognise that the Charter will not replicate the rights to
information which the public, and especially local authority tenants, enjoy
under FOISA. For example, under FOISA tenants of local authorities can ask
their landlords for any recorded information that they hold, and they have the
right to appeal to me if they are not satisfied with the response they receive.
As Commissioner I have powers to issue legally enforceable decisions, which
can compel information to be released. Local authority landlords enjoy the
comfort of legal exemptions and the opportunity afforded by independent
review to resolve complex disputes (a procedure which is not available to

1

See my submission to the Government, page 10 paragraphs 75 to 77
http://www.itspublicknowledge.info/nmsruntime/saveasdialog.asp?lID=3003&sID=377
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RSLs under the Charter). The benefits which the Charter may bring are not at
all comparable to freedom of information rights.
5. Another key point I would like to draw to the Committee’s attention is the fact
that the Charter will apply to tenants only, while FOISA rights apply to
anybody. Tenants are clearly the most important stakeholder of RSLs but
they are not the only one. For example, the media, advocacy groups,
academics or simply interested members of the public, would all have rights to
information under FOISA, which they will not have under the Charter.
6. Nevertheless I do welcome the measures being taken. I have offered my
personal support to the Bill Team who will be developing the Charter in the
coming months. I would hope that the standards will include both the types of
information which tenants can expect their landlord to make available to them
and a clear indication of the response they can expect to receive to requests
for information e.g. timescales for correspondence and a complaints
procedure. This will also be an opportunity for me to work with the Scottish
Housing Regulator and the Scottish Public Services Ombudsman who may be
called upon to determine complaints about access to information which, under
FOISA, would otherwise have been referred to me.
7. In the same period, I expect also to be actively involved in supporting
Glasgow Housing Association to prepare for designation under FOISA, should
this go ahead, including the development of its first publication scheme. I
hope that it will be possible to use the coincidence of these two developments
to explore and understand how freedom of information would work in practice
for an RSL.

Kevin Dunion
Scottish Information Commissioner
4 March 2010
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SUBMISSION FROM SOUTH AYRSHIRE COUNCIL
Introduction
1. South Ayrshire Council supports the principal policy objectives of the Bill. We
welcome proposals for a modernised regulation regime that would reduce the
impact of regulation on social landlords while improving performance and service
delivery. We support amendment to RTB legislation to safeguard future housing
and the introduction of additional powers to enable local authorities improve
standards in the private sector.
2. Evidence in respect of aspects of the Bill is detailed below.
Modernising Regulation
3. This Council agrees that the Scottish Housing Regulator should be established as
an independent body. This would detach regulation from the policy making
process and ensure greater transparency.
4. We welcome the introduction of a robust, transparent and agreed self-evaluation
and assessment process. The process should be streamlined to avoid duplication
and minimise the burden on landlords. At present local authorities report back to
both the Scottish Government and the Scottish Housing Best Value Network
(SHBVN). Reporting mechanisms should be reviewed and links established
between the SHR and all other agencies to analyse all available information.
5. Regulation should be flexible enough to assess performance and risk for
individual services within the organisation. The SHR should ensure that the
inspection regime can focus in on specific aspects of service provision.
6. A key strength of the previous inspection regime was on-site discussions between
regulators, staff, services users and partners. This enabled a broader assessment
of performance. Under the modernised regime service users will have greater
input in shaping performance targets but it is not clear whether there will be the
opportunity for direct discussion with service users and other partners in
assessing performance against these targets. Assessment of performance and
risk, based solely on the organisations ability to meet statistical targets would
weaken the assessment process.
Scottish Social Housing Charter
7. The Charter will set high level outcomes that should be achieved by all social
landlords, established through consultation with tenants and other stakeholders.
This is welcomed if it serves the stated purpose of achieving clarity over what
tenants and prospective tenants can expect from the service and gives landlords
greater clarity on what they should be achieving.
8. Clarification on how the Charter will contribute to achieving the Single Outcome
Agreement (SOA) outcomes would be helpful and would relieve concerns that it
could undermine the SOA and create a further layer of bureaucracy.
9. We support the proposal that the performance of local authorities and RSLs is
regulated on the same basis. We would look for clarification on how RSLs,
especially those operating over several local authority areas, would link with local
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charters. It is the Council’s view that the Charter may not be flexible enough to
consider the differing roles of organisations. For example, local authorities have a
greater role in the delivery of homeless services, while RSLs will need to
demonstrate performance in other areas of activity. Some outcomes will be more
relevant to some organisations than others.
10. It is the Council’s view that there should be outcomes set at a local level by local
stakeholders. This ensures that local constraints and circumstances are taken
into account in evaluating performance.
Reforming the Right to Buy
11. South Ayrshire Council strongly supports the proposal to reform the Right to Buy
by ending entitlement for new supply social housing and for new tenants entering
or re-entering the social rented sector. The proposals strike a good balance
between protecting future stock and preserving the rights of existing tenants.
12. Since the introduction of RTB, South Ayrshire Council has lost approximately half
of its housing stock. The Council was awarded Pressured Area Status for 26
letting areas in 2006. RTB sales have fallen steadily from a high of 471 in 2003 to
96 in 2008. With new build figures averaging 60-70 units per annum there
remains a net annual loss in housing stock across the area.
13. South Ayrshire Council will have to consider the impact on its Business plan of
further reduction in RTB. The loss of capital receipts would need to be
compensated for by increased borrowing to fund the future capital investment
required to ensure we meet the SHQS by 2015. Additional rental income may be
required to fund the long-term repair and maintenance of unsold houses.
14. South Ayrshire Council strongly supports proposals to make local authorities
responsible for designating, amending and revoking pressured area status. This
should create a more flexible and less bureaucratic system for designation to
meet Local Housing Strategy priorities. Extending the scope of designation to
particular house types as well as areas will enable us to better meet the needs of
particular groups, for example housing designed to meet the needs of older
people, disabled people and larger families as identified in the Housing Need and
Demand Assessment. The decision to designate areas or house types must be
based on robust evidence based on the Housing Need and Demand Assessment
and in full consultation with stakeholders.
Registration of Private Landlords
15. South Ayrshire Council considers that the provisions contained in the Bill will
strengthen its powers to regulate the local private rented sector. We also
consider that the inclusion of additional information available to the public will
benefit tenants, prospective tenants and landlords.
Amendment of the Housing (Scotland) Act 2006
16. The introduction of powers to recover cost in relation to the enforcement of
maintenance orders and the ability to pay a missing share into maintenance
accounts will assist Councils in their duties in relation to the 2006 Act.
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17. We welcome the removal of the requirement for Ministerial approval for
designating Housing Renewal Areas (HRA). We believe this gives greater
flexibility and will assist in meeting the priorities set out in the SOA and Local
Housing Strategy.
Local Connection
18. South Ayrshire Council agrees that the proposed amendment to local connection
would extend the rights of people who have served in the armed forces. Guidance
in relation to the length of continuous occupation in forces accommodation which
would establish a local connection would ensure that the process is transparent
and accountable across all local authorities.

South Ayrshire Council
3 March 2010
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SUBMISSION FROM SOUTH LANARKSHIRE TENANTS DEVELOPMENT
SUPPORT PROJECT
1. In general, the Bill is to be welcomed, as it sets out the proposed role of the
Scottish Housing Regulator (SHR), and attempts to reform the right to buy
(RTB) and pressured area status. What it singularly fails to do is strengthen
true tenant participation (TP).
2. The SHR will have, as outlined, a strong role in the regulation of Registered
Social Landlords. However, I feel it is important that all social landlords
should fall under the remit of the SHR. There is little point in Local Authorities
(LAs) being governed by a separate system, as they can be a model for larger
RSLs, common housing registers are being encouraged, and, in any case, the
SHR will eventually fall under the aegis of Audit Scotland. This is one
instance where uniformity is better than diversity.
3. The changes to RTB do not go far enough. New supply housing should be
extended to cover properties coming back into the social sector through
mortgage to rent. (It could even be argued that vacated properties of LAs and
RSLs should also be regarded as new supply). Unless under the provisions
stated in the Bill, eg regeneration, no new tenancies created should have the
RTB. That would include existing tenants moving to another property with the
same landlord.
4. The changes proposed to the designation of pressured area status are a
mixed bag. Giving LAs the authority to decide, and to nominate housing types
are both welcome. However, extending the period from five years to ten does
nothing, as that is already covered under existing extension rules. The ability
to apply for a ten year extension is not mentioned (as far as I can see), and by
that time RTB should be dead and buried. It has to be remembered that
pressured area status only applies to new tenancies; any tenant with an
existing RTB will retain that.
5. With regard to TP, it is heartening to see that in para 32 (1) (l), TP is
highlighted, and in para 33 (2) (b) tenants are only second to the SHR in
terms of consultation. However, in 33 (4) (b) (ii), specific mention is made of
Registered Tenants Organisations (RTOs) associated with RSLs. That is
totally unacceptable. The majority of tenants with RSLs and LAs do not have
an RTO in that area. Furthermore, under the 2001 Act, the duty on the
landlord is to consult all tenants. Inclusion of RTOs associated with RSLs is
clearly a reference to the ‘Regional Networks’, a so-called organisation that
has little relevance to the vast majority of tenants, and does not report to a
wider public than their own. If the Scottish Government really wishes to have
true tenant representation, then the choices are clear: abandon the Regional
Networks and start afresh, or widen the scope of the Regional Networks to
include all tenants.

Sam Hewitt
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SUBMISSION TAYFORTH REGIONAL NETWORK
1. With regards to the Housing Bill, Tayforth Regional Network supports the
new Housing (Scotland) Bill and have put forward further queries.
2. The following are the viewpoints of the Tayforth Regional Network
members and are taken from the views of tenants and residents that the
Networks gained whilst on the first draft consultation:
a. Further clarification of the possible charges that the regulator will be
allowed
b. Further checks by the Regulator on the compliance to the Regulator’s
recommendations made to a RSL/LA
c. Tayforth Regional Network fully supports the Scottish Housing Charter
d. Tenants must be involved in the self-assessment of LA’s or RSL’s
e. Tenants must be involved in any inspections that go forward from the
self-assessment
f. There must be a clear rout of appeal on Landlords compliance and this
should be time limited
g. Further clarification on RTB
h. If a tenant “chooses” to move then they should no longer have the
RTB.
3. If you have any questions, please do not hesitate to contact me.
Janice Manzur
Secretary
Tayforth Regional Network
3 March 2010
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SUBMISSION FROM THE TENANT ASSESSOR PANEL

The Tenant Assessor panel has worked on a voluntary basis with the Scottish
Housing Regulator, and its predecessor Communities Scotland, since March 2005.
Our panel of 24 members is made up of tenants of both Local Authority and RSL
landlords from all over Scotland, and our overarching role as Tenant Assessors is to
bring a tenants’ and service-users’ perspective to the process of regulation and
inspection of social landlords. We work with the SHR’s inspection teams in a number
of ways to review and comment on the quality of service provided by landlords, for
example, by reviewing literature produced by landlords and by holding focus group
discussions with tenants and service-users. Since the inception of the Scottish
Housing Regulator, we have been involved on the inspection and publication of
reports on the housing services of 15 RSLs and the housing and/or homelessness
services of 14 Local Authorities.
The TA panel have strong views on the modernisation of the regulatory regime
proposed by the Housing (Scotland) Bill. Consequently, we felt it was important to
contribute our views to the Local Government and Communities Committee by
submitting a response paper. We have chosen to express views only on the sections
of the Bill which relate directly to the modernisation of regulation, and to our work as
Tenant Assessors.
From personal experience as tenants and service-users, and as Tenant Assessors,
the panel are aware that a significant proportion of landlords offer a mediocre or poor
quality of service to their tenants and service-users. From our involvement on
inspections and re-inspections of RSL and Local Authority landlords, and as tenants
of inspected organisations, we have witnessed at first hand the improvements which
have been brought about by inspection, and the value of robust regulation. As a
result, the panel has a strong conviction that effective regulation results in genuine,
lasting improvement for tenants and service-users. Our response outlines our views
on the proposals for a modernised regulatory regime, and highlights our belief that, if
implemented correctly, a new regime has the potential to benefit a great many
tenants, homeless people and other service-users from a diverse range of
backgrounds.
On behalf of the Tenant Assessor panel, I would like to thank you for the opportunity
to comment on the Bill, and hope you will take our comments and suggestions into
account during the next stage of the Bill’s progress.

Bill Chapman
Tenant Assessor
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Part 1
1. The Tenant Assessor panel welcomes the Bill’s proposal to establish a
modernised Scottish Housing Regulator with the statutory objective of
safeguarding and promoting the interests of current and future tenants, homeless
people and other service-users, and the core purpose of placing these groups at
the heart of regulation. The panel firmly believes that the key role of the SHR
should be to champion the interests of tenants, homeless people and other
service-users, and that the SHR should have maximum resources and powers to
ensure landlords deliver high quality services.
2. The Tenant Assessor panel feels strongly that a modernised Scottish Housing
Regulator should have statutory independence from Scottish Ministers, and
favours the proposal to establish a Board which will remain free from political
influence. The panel agrees that appointments to the Board should be made in
compliance with guidance on public appointments. In light of the proposed
statutory objective for the SHR to safeguard and promote the interests of tenants,
homeless people and other service-users, and to place these groups at the heart
of regulation, the panel strongly believes that at least one place on the Board
should be reserved for a tenant member in order to deliver regulation which is
fully tenant-focused. In addition, the panel would like to suggest that
appointments to the Board be made on a fixed-term basis, and that the Board
should have scope to appoint its own Chair.
3. In terms of general functions and powers of the SHR, the Tenant Assessor panel
welcomes the proposal that the content of the Bill should apply equally to both
Registered Social Landlords and Local Authorities, in order to provide a level
playing field to safeguard the rights of all tenants of social housing.
4. The panel agrees that the SHR should be required to consult, and work with,
representatives of tenants, homeless people and other service-users in
determining how it will carry out its functions. It also agrees that the SHR should
act proportionately, accountably and transparently, and that it should encourage
equal opportunities in its work. Whilst the Tenant Assessor panel wholeheartedly
agrees that the SHR should target the majority of its regulatory work and
resources towards poor quality landlords who are at risk of failing their tenants,
the panel also has concerns that landlords who are delivering only an average or
adequate service for their tenants will have no impetus for improving their
services.
5. Since the inception of the SHR, Tenant Assessors have been involved with 25
inspections of RSL and Local Authority landlords. In many cases, the panel have
witnessed examples of average or mediocre performance, and as a result, feel
strongly that tenants and service-users of such landlords deserve better services
and improved value-for-money. The panel feels strongly that there is a risk of a
sense of complacency developing amongst such landlords, and would like
reassurance that the SHR will have scope to drive continuous improvement in the
sector as a whole, rather than confining this simply to landlords who are deemed
to be performing poorly.
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6. Overall, the Tenant Assessor panel strongly agrees that it is of vital importance
that the SHR have robust powers to carry out inquiries on landlords and to
continue to regulate Local Authority homelessness services. As we move closer
to the 2012 target to abolish priority need status for homeless applicants, it is
essential that the SHR and Scottish Government can confidently ensure that
Local Authorities are meeting their statutory duties, and that RSLs are playing
their part in alleviating homelessness.
Part 3
7. The Tenant Assessor panel agrees in principle with the proposal to introduce a
Scottish Social Housing Charter as a statutory framework, and firmly believes the
SHR should have functions and powers to monitor, assess and report on
landlords’ performance against the Charter. The panel also very much welcomes
the proposal for a period of meaningful dialogue and consultation with tenants
and service-users on the content of the Charter.
8. The panel agrees that the Charter should contain a number of high-level
outcomes, both local and national, however, wish to stress that these outcomes
must be specific and measurable in order to be meaningful, and to allow the SHR
to effectively monitor and regulate landlords’ performance. The Housing Bill’s
associated Policy Memorandum identifies a number of very broad national
outcomes, for example ‘preventing and alleviating homelessness’, which the
panel consider may be difficult to measure, assess and compare in a meaningful
way. In order to allow the Charter to work effectively to improve landlord
performance and value for tenants, homeless people and other service-users,
outcomes must be targeted, but realistic.
9. The panel agrees that the Charter represents an opportunity to give tenants a
clear understanding of what they can expect from their landlord, and to give those
in housing need an understanding of what they can expect from a prospective
landlord. However, the panel would like to stress that the process of promotion
and publicity for the Charter will also require a corresponding promotional
campaign to increase awareness of the role of the SHR, and its duties around the
Charter. At present, the panel feels there is limited awareness of the SHR’s role
and responsibilities amongst tenants, homeless people and service-users. If the
Charter is to prove meaningful and useful for each of these groups, promotion
and publicity for the Charter and the SHR will have to be well-developed.
Part 4
10. The Tenant Assessor panel broadly agrees with the Bill’s proposal to repeal
Ministers’ powers under the 2001 Act to inspect RSLs, and Local Authority
housing and homelessness services and to replace these with the power to carry
out ‘inquiries’ on these services. The panel agrees that these powers offer a
greater degree of flexibility for the regulator, and believe this will allow the SHR
greater scope to carry out its duties in a more targeted, proportionate way. In
addition, the panel agrees that the SHR should consult on, and issue, guidance
on how it will use its powers of inquiry.
11. The panel agrees in principle with the idea of a risk-based and proportionate
approach to regulating social landlords, but has a number of reservations around
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this approach. The panel has concerns that the current risk-assessment
parameters are narrow, and that the information submitted annually by social
landlords has the potential to be inaccurate. As outlined at Part 1 above, the
panel believe that organisations identified as ‘low engagement’ following risk
assessment may become complacent. As a result, the panel would like to
propose that the SHR carry out an annual sample of inquiries with the specific
purpose of verifying the information submitted by landlords, in the interests of
driving improvement to service-delivery. The panel also believe some element of
feedback from tenants, homeless people and service-users should be included
as part of the information-gathering process.
12. The Bill’s associated Policy Memorandum sets out the fact that the Scottish
Government considered retaining inspection as the regulatory tool for driving
performance improvement within the sector, but rejected this on the basis that
inspection is inconsistent with the principles of streamlining scrutiny and reducing
the burden of inspection for public services. The panel has concerns that, in real
terms, the effect of the Scottish Social Housing Charter will be to effectively add
to the burden of regulation, by requiring landlords to submit additional information
in relation to the Charter, and to carry out additional work to achieve the Charter
outcomes. The panel would also like reassurance that the SHR will have
adequate resources to carry out its additional work in relation to the Bill, and to
the Charter in particular.
13. Whilst the TA panel broadly agrees in principle with the idea of inquiries carried
out on the basis of risk-assessment, we would like reassurance around the gaps
in the risk-assessment process identified above before fully endorsing this
element of the Bill. In order to fully protect the interests of tenants, homeless
people and other service-users, the panel believes that the inquiry process must
be robust, and must be carried out by a strong regulator in order to result in
genuine, lasting improvement.

Bill Chapman
Tenant Assessor
Tenant Assessor Panel
2 March 2010
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SUBMISSION FROM TREETOPS TENANTS AND RESIDENTS ASSOCIATION

Rented Housing
1. “Social Housing” is the most demeaning term ever invented and has done so much
damage to Rented Housing. To many it aligns with “being on the Social” – a
derogatory term for those living on Benefits.
What is a “Social House”?
2. For anyone to say that changing the name will not make any difference, they are way
off the mark (probably Professionals who do not live in Rented Housing).
3. “Affordable Housing” is now being aligned with “Social Housing”, especially where
Planning Authorities are trying to get houses for rent, erected in the same area where
“Houses for Sale” are being built.
What does “affordable” really mean?
4. Many suggestions have been made, but there has never been an agreed definition.
5. Unfortunately the terms “Social Housing”, “Affordable Housing” and “Homeless” are
becoming synonymous with Anti-Social Behaviour, Drug Addicts and Alcoholics etc.
6. People do not want to buy and live near houses with these horrible titles.
7. It is very sad that nice, good living Council and Housing Association Tenants are being
classed in this way.
8. In the Responses to the Consultation Paper on Housing, 48% chose “Community
Housing” and we are so glad that the Scottish Government wishes to pursue finding a
suitable term for all types of Rented Housing.
9. The Scottish Government has given us the chance to get rid of the terrible stigma, and
we must ensure that there is a name change.
10. We hope that there can be consensus and that the new term will be included in the Bill.
11. We wish to support the change to Community Housing.

RTB
12. For those unhappy with RTB being abolished - yes many Tenants have become House
Owners and many of these houses are now in a very poor state as owners cannot
afford to maintain them properly.
13. There has been a lot of abuse of the regime, where extended families and others have
bought to “make a fast buck”.
14. Remaining Tenants have been very badly let down by Landlords, as no factoring
arrangements have been made for Footpath Repairs, Grass-cutting etc, so the House
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Owners pay nothing for these services and it comes out of the Housing Revenue
Account.
15. No Council Houses have been built in most areas. What was the point of building to
have to sell at vastly discounted prices and the Houses still had to be paid for?
16. How long will it take young couples, especially those on low wages, to save £15 20,000 for a deposit to buy?
17. How many families have a teenage boy and girl sharing a bedroom?
18. How many families cannot move from a flat to a house?
19. The whole turnover in Rented Housing has diminished, and tenancies have become
very restricted to the detriment of many.
20. We are so glad that the Scottish Government is going to abolish RTB.
21. Existing Tenants should not have to endure large rent rises to pay for new houses
which are an absolute necessity.
22. Far more money must be given by the UK and Scottish Governments to Local
Authorities to start building Council Houses. The number of houses required to abolish
Homelessness and house families adequately is astronomical.
23. £25,000/per house is a paltry sum which must be increased dramatically to alleviate the
terrible shortage of Rented Housing.
Access for Tenants to the Housing Regulator
24. No detail is given on this.
25. What is the role of the Board governing the Regulator? Who will the Board consist of?
26. Will there be appropriate Housing Professionals and experienced tenants on the board
or will it be high-powered Business people?
27. How will the Tenant Representative be chosen and by whom? Why not have quotas of
board reps that have to be tenants? What ability will they have and how much influence
will one Tenant have on their own among professionals?
28. Tenant Contact Officer – what is this position? Is this someone working for the
Regulator whom Tenants will have to deal with first, and it will be very hard to get by
this person, like the Receptionist at the Doctors?
29. Will this person decide if a complaint from Tenants will go before the Regulator or not?
30. Tenants want direct access to the Regulator, who will be able to make decisions and
force Landlords to remedy problems, not going through another person in the first
instance.
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31. Tenants want their concerns listened to, and acted upon speedily to minimise the
length of time it takes to resolve issues.

Anne T. Cameron
Treetops Tenants and Residents Association
2 March 2010
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SUBMISSION FROM TURNING POINT SCOTLAND
Housing (Scotland) Bill 2010
1. Turning Point Scotland provides person centred support to adults with a range of
complex needs. We learn from services and service users and seek to influence
social policy. We provide services to people who are homeless or at risk of
becoming homeless, working with them to address the issues that might have
caused this situation, such as substance misuse or mental health issues with the
goal of enabling them to move on into appropriate permanent accommodation.
The Scottish Housing Regulator
2. “The Bill repeals Minister’s powers under the 2001 Act to inspect RSLs and local
authority housing and homelessness services and replaces these with the
powers to carry out inquiries about social landlords” 1
3. Turning Point Scotland’s main concern regarding this Bill is the removal of the
existing explicit inclusion of housing and homelessness services in the remit of
the current Housing Regulator. While it may be the Government’s intention to
continue to include these services in the remit of the new Scottish Housing
Regulator (SHR), the provisions of this Bill are not all consistent with this aim and
require clarification. If it is in fact the Government’s intention to remove these
services from the regulatory regime, we would argue strongly against this shift.
4. We only have to look at a sample of the Regulator’s reports on Local Authority
Homelessness Services to see the inconsistency in standards of homelessness
service provision across Scotland, and that there is still a great deal of work to be
done if we are to truly tackle homelessness:
Local Authority
Inverclyde
Comhairle nan Eilean Siar
Glasgow
Edinburgh
West Lothian
Stirling
North Lanarkshire

Result of last inspection
Grade C – Fair
Grade C - Fair
Grade C - Fair
Grade A – Excellent
Grade A – Excellent
Grade C – Fair
Grade C - Fair

5. Many C grades recognise positive areas of activity alongside areas in need of
significant improvement. These reports shone a spotlight on such areas, and
required the local authorities to develop improvement action plans to address
these issues.
This is an important activity and we strongly oppose any attempt
to do away with it.
Policy Objectives of the Bill
6. The Bill’s policy objective adds to our fears that attention is shifting away from
housing and homelessness services. Our understanding of “social housing” does
not include these services, and the people who use them are not generally
considered to be tenants.

1

PolicyMemorandum–Pg.19
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7. It may be the Government’s intention that these services and the people who use
them are included in the Bill’s proposals, but if this is the case then there must be
greater consistency throughout the Bill to ensure that they are included on an
equal basis. The following sections refer to tenants of social landlords but
exclude users of these services – we would like to see both groups included:
x Section 34 – Performance improvement targets
x Section 35 – Guidance: housing activities
x Section 45 – Information from tenants on specific performance failures
x Section 48 – Code of Practice: inquiries
Definition of a ‘social landlord’
8. Again, this definition leads to some confusion. Although local authorities
providing housing services are included, some local authorities such as Glasgow
City Council no longer provide accommodation but do continue to provide
housing services. They are no longer a social landlord in the generally
understood sense. Further, the proposed Scottish Housing Regulator (SHR) will
keep a register of social landlords, but this will not include local authority
landlords or local authorities which provide housing services 2 – although these
are both considered social landlords under the definition in the Bill.
9. We want to see a clear definition of a ‘social landlord’ in order to ensure that local
authorities providing housing and homelessness services are subject to at least
the same, if not improved levels of accountability.
Objective of the SHR
10. We welcome the inclusion in Section 2(1) of people who are or who may become
homeless or recipients of housing services, in answer to consultation responses
on the Draft Bill.
Having recognised the importance of these services and
service users, we feel that Section 3 should make specific reference to
homelessness services, rather than the existing general reference to “housing
activities”.
Self-assessment
11. In our response to the consultation on the Draft Bill, Turning Point Scotland
highlighted our concern that the proposed regulatory system relies on selfregulation and does not give sufficient attention to the views and experiences of
people using the services. Section 38 should include a mechanism for this input
to be considered by the SHR when assessing a social landlord’s performance.
12. We are concerned that a shift to full self-regulation may not achieve the stated
objectives. We agree that social landlords who are performing well should not be
over-burdened by the inspection regime, and that self-regulation may be
appropriate in these cases. However we do not believe that it will be sufficient for
social landlords who are not performing well. Turning Point Scotland supports the
proposal made by Glasgow Homelessness Network for self-assessment to be
introduced to social landlords who scored well in their previous inspection, while
the existing system of inspections is maintained for those who did not.

2
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Section20(2)

13. One of our main concerns is that the self-assessment information on housing and
homelessness services may not reflect the experiences of the people using them.
One suggestion would be to set requirements on social landlords to fulfil specific
involvement criteria and evidence the way in which they have involved the people
using their services in their self-assessment. Section 42 provides another tool by
giving the SHR the power to survey the physical condition of housing stock. If
this power to validate self-assessment information is to be introduced, we believe
it could go further than the current scope.
Assessment of social landlords
14. Section 38 makes specific reference to levels of rent and other service charges in
the list of issues for the SHR to consider in the assessment of social landlords.
We would like this section to include the requirement for the SHR to consider the
level and quality of housing services provided by social landlords, with a
particular regards to the prevention and alleviation of homelessness. We would
also like this section to include the requirement for the SHR to consider input
from users of these services.
Scottish Social Housing Charter
15. We have already highlighted the need for clarity around the terminology used in
this Bill, and the Scottish Social Housing Charter is a further example. The
definitions set out in Section 150 state that the “housing activities” referred to in
Section 31 include homelessness and housing support services. However, these
services are not considered social housing. To avoid any doubt over the
importance of these services, and their inclusion in this charter – if that is indeed
the Government’s intention – we would like to see them explicitly referred to, and
consideration given to finding a more appropriate name for this charter.
Performance improvement targets
16. We are concerned that there is no requirement to consult tenants of social
landlords, users of housing and homelessness services or their representatives
when a proposed performance improvement target only affects one landlord. We
feel that the people who use the services of the social landlord in question and
their representatives should be involved.
Code of Practice
17. We feel that the wording of this section should be strengthened to place a clear
requirement on the SHR to meaningfully involve the tenants of social landlords,
users of housing and homelessness services and their representatives in the
development of the code of practice, rather than consulting with them before the
code is issued.
Faye Gatenby
Policy Officer
Turning Point Scotland
2 March 2010
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SUBMISSION FROM UNISON SCOTLAND
Introduction
1. UNISON Scotland welcomes the opportunity to respond to the call for
written evidence from the Scottish Parliament’s Local Government and
Communities Committee regarding the above Bill. UNISON is Scotland’s
largest trade union representing over 162,000 members working in the
public sector in Scotland, including many working within the social housing
sector.
Introduction
2. UNISON Scotland’s response will look at the three main areas covered by
the Bill as well as providing a general summary of our position on social
housing.
Part 1: modernising the regime for regulating social landlords
3. UNISON Scotland agrees that the modernised Scottish Housing Regulator
(SHR) should have a statutory objective of promoting the interests of
tenants and future tenants, and that this objective should also consider the
interests of homeless applicants.
4. We also believe there has to be a choice between the SHR being
accountable to Ministers and Parliament for its actions and allowing
enough operational ‘independence’. UNISON Scotland would want further
clarification on this issue and believes that the issue of public
accountability should not be sacrificed for the sake of greater
independence
5. UNISON Scotland believes any inspection regime should be appropriate to
the powers and duties of the organisation being inspected. We also note
that unlike RSLs, council housing tenants have direct democratic
accountability on their landlord via their local councillors.
6. Some more about inspection being appropriate for the size and ‘powers’ of
the landlord but note that unlike housing associations councils have
democratic accountablility via their councillors.
7. However, UNISON Scotland has a concern regarding SHR having the
ability to charge fees for any of its functions. This could have significant
impact on public sector housing bodies – although this simply restates the
current position, there is a concern with increased pressure on public
sector budgets that SHR may use this as a means of raising revenue.
8. We are pleased that since the publication of the draft Housing Bill, the
Scottish Government has removed the option of profit distributing bodies
being registered as social landlords.
Part 2: reforming the Right to Buy
9. As stated in our response to Firm Foundations, UNISON Scotland is
opposed to the Right to Buy policy. We believe that the Right to Buy has
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damaged the supply of social housing, with over 480,000 council houses
sold between 1980 and 2006. Although this Bill will not remove this policy
completely it will have the effect of limiting the future scope of Right to
Buy. Over time this will diminish Right to Buy as a policy which threatens
social housing. Removing the Right to Buy for new properties will also be
beneficial to the public housing sector and would encourage more local
authorities to build new houses.
10. UNISON Scotland believes the policy objective of protecting investment in
new social housing should take precedence and existing tenants who
move into such properties should be made aware that their right to buy
would not be applicable to new properties.
11. UNISON Scotland agrees that there is a need to reform the pressuredareas designations and, while Right to Buy exists, agrees to the proposals
within the Bill including extending this designation to particular properties.
This proposal will help local authorities maintain a more balanced housing
stock. We also believe that councils are better placed to make decisions
on pressured areas and that this would sit well alongside their
responsibilities for their Local Housing Strategy.

Part 3: amending the law:
registering private landlords, licensing homes in multiple occupation;
dealing with disrepair in private housing
12. UNISON Scotland supports the proposals within the Bill to help local
authorities take action against private landlords (or their agents) where
they have a concern.
13. As regards the licensing of homes in multiple occupation, we agree that
having planning permission, where required, should be a requirement for
the grant of an HMO licence.
14. UNISON Scotland also supports the policy objectives within the Bill
dealing with disrepair in private housing, especially allowing local
authorities to recover from owners any expenses occurred in the
development of maintenance plans.
General Comments
15. Although UNISON Scotland would like to see the complete abolition of the
Right to Buy policy, we support the general principles of this bill. However,
we believe more needs to be done to promote social housing and increase
the number of houses available. As part of this we would like to see some
equality of treatment between local authorities and RSLs. For instance,
RSLs receive significant amounts of public funding (via Housing
Association Grant etc) yet do not receive the same level of scrutiny as
councils such as being subject to Freedom of Information requests.
16. UNISON Scotland would like to see council housing move away from a
perception of being the tenure of last resort. We would like an approach
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that sees the full dispersal and integration of council housing within wider
housing developments, ensuring that council housing does not suffer from
the impression of residualisation – where only those in most need end up
with council housing. This approach would help to make council housing a
more attractive option for all members of society, providing greater
integration within communities.
17. UNISON Scotland also believes that there should be more emphasis on
tackling fuel poverty. It is not just what we build, but how we build. New
houses need to be built to higher standards with a real emphasis on
tackling fuel poverty and meeting Scotland’s ambitious climate change
targets.

Shelter Scotland
4 March 2010


632

Erratum Slip
Local Government and Communities Committee
5th Report, 2010 (Session 3)
Stage 1 Report on the Housing (Scotland) Bill
SP Paper 456

Please note that on page 62 of the Report, the third bullet point should
be replaced with:
•
•

The public sector housing stock (including local authority, New
Town and Scottish Homes) has declined by 68% since 1979 when
there were 1,024,758 dwellings in the sector.
The total social rented sector housing stock (including local
authority, New Town, Scottish Homes and housing associations)
has declined by 43% since 1979 when there were 1,040,422
dwellings in the sector.

In addition, Table 1 on page 65 should be replaced with:
Table 1: Estimated stock of dwellings by tenure: 1979 to 2009

Year

1979
1980
1981
1982
1983
1984
1985
1986

Housing
Association
15,664
16,857
18,670
20,102
22,092
24,765
31,245
35,056

Public Authority (local
authority, Scottish
Homes and New Town)
1,024,758
1,042,630
1,042,396
1,030,058
1,007,564
1,000,182
988,337
984,621

Total Social Rented
Sector
1,040,422
1,059,487
1,061,066
1,050,160
1,029,656
1,024,947
1,019,582
1,019,677
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1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009

38,867
42,678
46,489
46,489
49,674
52,238
67,000
77,000
91,000
99,000
115,000
121,000
131,000
137,000
139,000
143,000
238,000
251,000
251,000
251,000
261,000
269,000
268,000

969,725
947,778
909,393
869,373
838,004
805,921
755,000
721,000
692,000
668,000
630,000
608,000
583,000
557,000
553,000
531,000
416,000
389,000
374,000
362,000
346,000
330,000
326,000

Source: 2003-2009 Scottish Government dataset :
http://www.scotland.gov.uk/Topics/Statistics/Browse/HousingRegeneration/HSfS/KeyInfoTables
Prior to 2003 supplied by Scottish Government officials May 2010

1,008,592
990,456
955,882
915,862
887,678
858,159
837,741

798,000
783,000
767,000
745,000
729,000
714,000
694,000
692,000
674,000
655,000
640,000
626,000
613,000
607,000
599,000
594,000

Note: Estimates up to 2000 are based on the 1991 Census. Estimates from 2001 onwards
are based on GRO(S) dwelling counts from CTAXBASE returns to Scottish Government and
Scottish Household Survey (SHS) tenure splits and are not strictly comparable
Stock transfers took place in Dumfries & Galloway, Glasgow and Scottish Borders in 2003, in
Argyll & Bute and Eilean Siar in 2006 and Inverclyde in 2007. Estimates for 2003 onwards
will reflect this change of tenure.
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Erratum Slip
Local Government and Communities Committee
5th Report, 2010 (Session 3)
Stage 1 Report on the Housing (Scotland) Bill
SP Paper 456

Please note that the first sentence of paragraph 96 of the Report should
be replaced with:
In terms of new house building in the social rented sector, 136,944 new
dwellings were built between 1979-80 and 2009-10. Of these, 86,459 were
completed by housing associations and 50,485 were completed by local
authorities.
On page 63, the first bullet point should be replaced with:
•

From 1979-80 to 2009-10 there have been 136,944 new dwellings
completed in the social rented sector. Of these, 86,459 were
completed by housing associations and 50,485 were completed
by local authorities.

Table 1 on page 65 should be replaced with:
Table 1: Estimated stock of dwellings by tenure: 1979 to 2009
Year

Housing
Association

Public
Authority (local
authority,
Scottish
Homes and
New Town)

Total Social
Rented Sector


635

1979
1980
1981
1982
1983
1984
1985
1986
1987
1988
1989
1990
1991
1992
1993
1994
1995
1996
1997
1998
1999
2000
2001
2002
2003
2004
2005
2006
2007
2008
2009

15,664
16,857
18,670
20,102
22,092
24,765
31,245
35,056
38,867
42,678
46,489
46,489
49,674
52,238
67,000
77,000
91,000
99,000
115,000
121,000
131,000
137,000
139,000
143,000
238,000
251,000
251,000
251,000
261,000
269,000
268,000

1,024,758
1,042,630
1,042,396
1,030,058
1,007,564
1,000,182
988,337
984,621
969,725
947,778
909,393
869,373
838,004
805,921
755,000
721,000
692,000
668,000
630,000
608,000
583,000
557,000
553,000
531,000
416,000
389,000
374,000
362,000
346,000
330,000
326,000

1,040,422
1,059,487
1,061,066
1,050,160
1,029,656
1,024,947
1,019,582
1,019,677
1,008,592
990,456
955,882
915,862
887,678
858,159
822,000
798,000
783,000
767,000
745,000
729,000
714,000
694,000
692,000
674,000
655,000
640,000
626,000
613,000
607,000
599,000
594,000

Source: 2003-2009 Scottish Government dataset :
http://www.scotland.gov.uk/Topics/Statistics/Browse/HousingRegeneration/HSfS/KeyInfoTables
Prior to 2003 supplied by Scottish Government officials May 2010

Note: Estimates up to 2000 are based on the 1991 Census. Estimates from 2001 onwards
are based on GRO(S) dwelling counts from CTAXBASE returns to Scottish Government and
Scottish Household Survey (SHS) tenure splits and are not strictly comparable
Stock transfers took place in Dumfries & Galloway, Glasgow and Scottish Borders in 2003, in
Argyll & Bute and Eilean Siar in 2006 and Inverclyde in 2007. Estimates for 2003 onwards
will reflect this change of tenure.

Table 2 on page 66 should be replaced with:
Table 2: Total Sales to Sitting Tenants in the Social Rented Sector
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RTB
(preserved
terms

RTB
(modernised
Terms)

Total
RTB
Sales

Rent to
Mortgage

Voluntary
Sales

All Sales
to Sitting
Tenants

1979-80

2,629

0

2,629

0

16

2,645

1980-81

4,580

0

4,580

0

1,663

6,243

1981-82

9,810

0

9,810

0

1,894

11,704

1982-83

13,368

0

13,368

0

1,821

15,189

1983-84

15,171

0

15,171

0

2,802

17,973

1984-85

13,611

0

13,611

0

3,082

16,693

1985-86

11,915

0

11,915

0

2,152

14,067

1986-87

12,038

0

12,038

0

2,565

14,603

1987-88

19,018

0

19,018

0

4,189

23,207

1988-89

27,575

0

27,575

0

7,528

35,103

1989-90

33,096

0

33,096

17

6,079

39,192

1990-91

25,991

0

25,991

118

2,801

28,910

1991-92

21,242

0

21,242

166

2,107

23,515

1992-93

20,609

0

20,609

418

1,806

22,833

1993-94

18,919

0

18,919

131

1,772

20,822

1994-95

20,350

0

20,350

87

442

20,879

1995-96

15,302

0

15,302

84

280

15,666

1996-97

14,663

0

14,663

63

66

14,792

1997-98

16,399

0

16,399

32

31

16,462

1998-99

14,060

0

14,060

20

5

14,085

1999-00

14,785

0

14,785

34

4

14,823

2000-01

14,541

0

14,541

16

2

14,559

2001-02

14,500

0

14,500

18

28

14,546

2002-03

18,875

3

18,878

8

83

18,969

2003-04

16,693

80

16,773

2

15

16,790

2004-05

13,330

247

13,577

0

5

13,582

2005-06

10,974

365

11,339

0

5

11,344

2006-07

8,620

403

9,023

0

7

9,030

2007-08

7,142

345

7,487

0

1

7,488

2008-09

3,722

315

4,037

0

6

4,043

453,528

1,758

455,286

1,214

43,257

499,757

Total

Source: S3W-23445 and Housing Statistics for Scotland - Sales and applications - social
sector summary 2008-09 RSL sales from Scottish Housing Regulator
http://www.scottishhousingregulator.gov.uk/stellent/groups/public/documents/webpages/shr_s
tatisticstables2008-09.hcsp#TopOfPage Notes: Figures include sales of all public authority
housing stock. This includes local authorities, the former Scottish Homes, and former New
Towns. Figures include estimates for Inverclyde for 2007, due to missing returns. RSL
Figures prior to 1998-99 have been compiled from historical tables. This information was
originally provided by Communities Scotland, but is unavailable for the years 1979-80 to
1986-87. The 1998 - 2001 preserved terms RTB figures also includes rent to mortgage sales
for RSLs

Table 5 on page 69 should be replaced with:
Table 5: Number of Registered Social Landlord (RSL) sales to sitting
tenants between 1979-80 and 2008-09
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Financial
year
1979-80
1980-81
1981-82
1982-83
1983-84
1984-85
1985-86
1986-87
1987-88
1988-89
1989-90
1990-91
1991-92
1992-93
1993-94
1994-95
1995-96
1996-97
1997-98
1998-99
1999-00
2000-01
2001-02
2002-03
2003-04
2004-05
2005-06
2006-07
2007-08
2008-09
Total

RTB
RTB
RTB Total
Voluntary
All sales
(preserved (modernised
sales
to sitting
terms)
terms)
tenants
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
..
409
0
409
7
416
181
0
181
26
207
340
0
340
15
355
340
0
340
5
345
365
0
365
16
381
330
0
330
33
363
304
0
304
3
307
349
0
349
33
382
328
0
328
71
399
519
0
519
63
582
932
0
932
28
960
874
0
874
0
874
982
0
982
0
982
1,018
0
1018
0
1,018
970
0
970
26
996
1,499
3
1,502
58
1,560
3,170
18
3,188
10
3,198
2,344
36
2,380
5
2,385
1,903
34
1,937
5
1,942
1,613
51
1,664
7
1,671
1,471
46
1,517
1
1,518
1,017
54
1,071
4
1,075
21,258
242
21,500
416
21,916

Source: S3W-23445, 2008-09 from Scottish Housing Regulator
http://www.scottishhousingregulator.gov.uk/stellent/groups/public/documents/webpages/shr_s
tatisticstables2008-09.hcsp#TopOfPage
Note: Figures prior to 1998-99 have been compiled from historical tables. This information
was originally provided by Communities Scotland, but is unavailable for the years 1979-80 to
1986-87.
The 1998 - 2001 old terms right to buy (RTB) figures also includes rent to mortgage sales.

Table 6 on page 70 should be replaced with:
Table 6: New Dwellings Completed by Sector 1980-81 to 2008-09
Financial
Year
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Housing
Association

Public
Authority
(local
authority,
Scottish
Homes and
New Town

Total

1979-80
1980-81
1981-82
1982-83
1983-84
1984-85
1985-86
1986-87
1987-88
1988-89
1989-90
1990-91
1991-92
1992-93
1993-94
1994-95
1995-96
1996-97
1997-98
1998-99
1999-00
2000-01
2001-02
2002-03
2003-04
2004-05
2005-06
2006-07
2007-08
2008-09
2009-10
Total

740
1,286
1,617
1,133
1,597
1,764
1,091
1,347
1,281
1,512
1,489
2,351
1,809
2,601
2,817
2,791
4,777
2,963
4,489
1,753
3,964
3,804
4,197
3,715

8,096
7,737
6,091
3,415
3,502
2,703
2,514
1,932
2,397
2,062
1,855
1,633
1,495
773
976
1,127
722
241
114
120
69
112
65
94

3,368
4,024
4,698
3,231
4,097
4,577
5,576
86,459

6
28
336
270
50,485

8,836
9,023
7,708
4,548
5,099
4,467
3,605
3,279
3,678
3,574
3,344
3,984
3,304
3,374
3,793
3,918
5,499
3,204
4,603
1,873
4,033
3,916
4,262
3,809
3,368
4,024
4,698
3,237
4,125
4,913
5,846
136,944

Source: Scottish Government dataset
http://www.scotland.gov.uk/Topics/Statistics/Browse/HousingRegeneration/HSfS/NewBuildSummary Note that housing association completions do not
include off the shelf purchases from private developers. 1979-80 Government Statistical
Service. Housing and Construction Statistics. June Quarter 1981. Part 1.
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Informal meeting of the Committee to discuss the Housing (Scotland)
Bill
Venue: Rothes Halls, Glenrothes on 10 March 2010
Meeting 1
Present:
•
•
•
•
•
•
•
•
•
•
•
•

Members of the Local Government & Communities Committee
Councillor Brian Goodall, Chair, Fife Council Housing and Communities
Committee & Chair of the Fife Housing Partnership
Councillor David Ross, Member, Fife Council Housing and
Communities Committee & Member of the Fife Housing Partnership
Derek Muir, Fife Council
Morag Boyter, Fife Council
John McArthur, Fife Council
Alex Condie, Fife Housing Association
Anne Dickie, Glen Housing Association
Andrew Saunders, Ore Valley Housing Association
Alan McGuckin, Kingdom Housing Association
Jim Parker, Fife Landlords Association
Sir Peter Erskine, Scottish Landowners Federation

Introduction
The Council welcomed the visit of the Committee which was opportune given
that the Council was in the process of being inspected by the Scottish
Housing Regulator using a proportionate risk based assessment.
There is evidence of a strong partnership between housing organisations in
Fife involving the Council, tenants and the private and social sectors. The Fife
Housing Partnership encourages people to work together to achieve the best
for Fife and is viewed as a model of excellence. Those taking part in the
meeting were very supportive of the work of the Partnership.
It was noted that, 15 years ago, Fife saw the largest stock transfer in
Scotland. Housing stock currently ranges from old former Scottish Special
Housing Association stock to modern developments. Challenges being faced
include a need to bring stock up to meet the Scottish Housing Quality
Standard (SHQS) and to address issues such as energy efficiency and
climate change.
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Issues discussed
1. Right to Buy (RTB)
Those present generally welcomed the provisions in the Bill in relation to RTB,
and the balance that it provided between existing rights and removing
entitlements from new supply and new tenants. Housing associations and
rural landlords said that they would be largely unaffected by the proposals.
The Council acknowledged the staff and resource intensive nature of the
current RTB procedures.
While it was acknowledged that RTB receipts were diminishing, it was
estimated that Fife would achieve £10million less in receipts for 2009/10 than
business plan estimates. While there would still be an income from rents, it
was recognised that improvements to stock (and meeting the Scottish Quality
Housing Standard) could not be funded by the 2015 target date through rental
income alone.
The proposals to amend Pressured Area Status and to devolve decisionmaking to local levels were welcomed. There was agreement however that, in
designating Pressured Area Status, geography should not be the only
consideration taken into account, as there was also a need to consider the
range of stock and the needs of local communities. It was pointed out for
example, that some parts of Fife were suffering from shortages of particular
types of house e.g. 4 bedroom properties and 1 bedroom apartments.
There was some discussion about ending RTB and replacing it with a right to
sell. It was pointed out, that currently better properties are being bought and a
move to right to sell might result in a drop off in sales. It was also noted that
the right to sell would give housing associations the ability to sell off poor
quality housing that it would find difficult to bring up to the SHQS.
Modernised RTB was considered to have had a significant impact in
stemming the flow of applications to purchase property. Up to 1300 sales had
been achieved in peak years, but numbers were now significantly less. It was
estimated that a maximum of 140 sales should be achieved in the current
year (300 had been forecast). Economic recession was also considered to be
a factor in the reduction.
It was pointed out that the affordable house building programme in Fife had
reduced as a result of the economic climate, and reductions in the AHIP
programme. Notwithstanding this, Fife Council planned to develop 50 new
build houses a year for next 5 years.
It was confirmed that 41 new Fife Council houses for rent had been delivered
in the last year and the Council had secured Scottish Government grant
funding support for a further 2 developments to be commenced 2010/11.
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The Council indicated that the affordability of maintaining a Fife Council New
Build programme was an issue, especially when the Council has to meet its
statutory objectives such as quality standards and the 2012 homelessness
target.
The Council promised to send the Committee information on AHIP funding for
the last 3 year period and details of approvals and completions that period,
and also the 3 year period before that.
The Council also agreed to provide the Committee with information on the
average sale value of houses bought under RTB.
2. Registration of private landlords
In terms of problem landlords, the Council indicated that the list of those
subject to review was reducing, with 61 problem landlords now listed, of which
15-20 were deemed to be “hardcore” cases. Complaints received against
landlords included such issues as lack of repair, gas safety and other general
management issues.
As a result of the promotion of landlord registration, between 150 and 250
new landlords were registering per month, with a total of 9625 now currently
registered in Fife (over 99% of known landlords). It was estimated however,
that (as many as 4000) landlords may remain unregistered.
It was pointed out by the Fife Landlords Association that if some landlords
were not registering, others might question whether doing so was worthwhile.
There was a concern also that the provisions in the Bill in relation to
registration may encourage landlords to leave the sector altogether. They
believed that most landlords do a good job, and that in Fife the majority only
have 1 or 2 properties. They called for a light touch approach to registering
landlords.
The Committee asked for updated information to be provided on the number
of private landlords operating in Fife.
3. Regulation of Social Housing
The Council supported the direction taken by the Bill in relation to the
regulation of social housing providers, however it considered that there
continues to be a need to get the balance right in the Bill in terms of the
relationship between the local authority, Audit Scotland and the Scottish
Housing Regulator. This had been clarified in part through the Draft
Assurance and Improvement plan however work still needed to be done to
develop this over the coming years.following the SHR baseline inspection of
Fife in 2010.
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4. Local connection
The Council supported measures in the Bill to enable members of the armed
forces to establish a local connection with an area. It already has longestablished links with the Black Watch, and is currently developing a project
as part of the 2010 homelessness agenda which seeks to address
homelessness issues in relation to members of the armed forces.
The Council had heard some resentment during its consultation on the draft
Bill in relation to proposals linking local connection with armed forces
personnel only. It was suggested that there needed to be a look at wider
aspects of local connection, for example in relation to people who live rurally
and young people.
Concerns were expressed in the meeting about how the term “local” was
defined and the fact that people returning to the area might not be able to stay
in the communities in which they have families and support.
Glen Housing Association indicated that it was refining a protocol for
managing returning veterans.
4. Other issues
The Council indicated that it would be helpful to have something in the Bill
which would help address the transfer policy process in relation to tenants
who move home.
It was noted that this Bill was to be followed closely by further legislation on
private housing. There were no concerns expressed in the meeting about this,
and there was an acknowledgement that it was important to focus on
outcomes rather than process.
The Council indicated that it had some issues with the Bill in relation to
provisions relating to House in Multiple Occupation (HMOs) and would set
these out in a submission to the Committee.
Meeting 2
Present:
•
•
•
•
•
•
•
•
•

Members of the Local Government & Communities Committee
Ian Robertson, Glenrothes Area Residents Federation
Jean Lindsay, Glenrothes Area Residents Federation
Alastair Angus, Glenrothes Area Residents Federation
Betty Kaurns, East Fife Federation of Tenants and Residents
Association
Katrina Cuthbert, East Fife Federation of Tenants and Residents
Association
Issi Wilson, East Fife Federation of Tenants and Residents Association
Tom Smith, Chair, Fife Federation of Tenants and Residents
Association
Roz Eals, Fife Federation of Tenants and Residents Association
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•
•
•
•

Janice Manzur, Fife Federation of Tenants and Residents Association
Michael Paterson, Fife Federation of Tenants and Residents
Association
Derek Muir, Head of Housing and Neighbourhood Services, Fife
Council
Morag Boyter, Team Manager (Performance and Planning) Fife
Council

1. Right to Buy
Tenants’ supported the Right to Buy proposals contained in the Bill.
FFOTRA suggested that the proposals should be extended to cover voluntary
transfers and succession.
There was support for a cut-off date by which RTB should end, but that the
entitlements of current tenants should continue.
There was support also for changes being made by the Bill in relation to
Pressured Area Designations.
It was acknowledged that there would be a loss of income arising from the
RTB proposals. In terms of continuing investment in housing, it was
suggested in discussion that tenants perhaps may not mind having to pay a
little more in rent if it allowed housing providers to continue to improve and
invest in housing in the area.
Whilst supportive of the RTB proposals, some concern was expressed about
the complexity of the new arrangements and the potential difficulties in
understanding these. Tenants called for the Scottish Government to provide
some clarity so they are clear about their individual positions and the revised
rules.
Tenants also felt that the Bill should be more prescriptive in some of its
language, especially in relation to the RTB proposal. It was suggested, for
example, that terms such as “should” and “may” be replaced by terms such as
“must” and “will” to ensure clarity and leave no room for doubt.
Some people also thought that people who had previously bought their home
under RTB should not be able to rejoin the housing list.
Private landlords
Provisions in the Bill in relation to private landlords were supported.
However, it was considered that not enough was being done to ensure that
private landlords are regulated.
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More regulation was considered necessary as a means of addressing
problems with some private landlords where, for example, they had failed to
carry out their maintenance responsibilities or properly insure a property.
It was suggested by FFOTRA that the Council should compel landlords to
conform to regulation and that they should set and enforce heavier penalties.
The Council considered that the existing legislative framework was
cumbersome and slow. There was an acknowledgment that although there
was a range of powers that could be used, the nature of the difficulties makes
it difficult for the Council to pin down errant landlords and secure support for
action.
The Council explained that part of the problem was also the nature of the
landlords, who were buying low value properties and selling these on at a
profit, all outwith the legislative framework.
It was hoped that the forthcoming Private Housing Bill may also help address
concerns about private landlords. Tenants were keen to respond to the
Scottish Government’s consultation on that Bill.
Registration of Social Landlords
FFOTRA considered that local authorities as landlords should require to be
registered with the Scottish Housing Regulator, but perhaps in a different way
to RSLs.
The Bill allows for the Scottish Housing Regulator to charge RSLs fees and
there was a concern that these costs could be passed onto tenants by being
reflected in their rents. Tenants felt strongly that should not be penalised and
that the fees should be paid for by the Scottish Government.
Scottish Housing Regulator
Tenants supported proposals in the Bill to strengthen the role of the
Regulator.
There were concerns expressed however about whether the Regulator would
have “teeth”.
Tenants strongly supported their representation on the Board of the
Regulator, and that their views must be taken account of. They should also be
involved in the Improvement Plan process.
Powers for the Regulator to undertake spot checks on local authorities and
RSLs was welcomed.
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Social Housing Charter
Tenants took the view that the Charter should be a tenants’ charter, with
tenants helping to set standards and objectives.
It was hoped that the Charter should provide tenants with access to
documents relating to their involvement e.g. if allocations policies change,
tenants must have that information made available to them; they should also
have access to Improvement Plans.
Local Connection
Tenants supported provisions in the Bill in relation armed forces personnel
being able to establish a local connection with an area.
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FINANCE COMMITTEE
EXTRACT FROM THE MINUTES
8th Meeting, 2010 (Session 3)
Tuesday 23 March 2010
Present:
Derek Brownlee
Linda Fabiani
Tom McCabe (Deputy Convener)
Andrew Welsh (Convener)

Malcolm Chisholm
Joe FitzPatrick
Jeremy Purvis
David Whitton

Housing (Scotland) Bill: The Committee took evidence on the Financial
Memorandum of the Housing (Scotland) Bill from—
Colin Affleck, Policy Lead, Private Rented Sector, Michael Cameron, Acting
Chief Executive, Scottish Housing Regulator, Aidan Grisewood, Deputy
Director, Social Housing Division, and Yvonne Rollins, Policy Lead, Right to
Buy, Scottish Government.
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Scottish Parliament

Associations, on the impact of right-to-buy reforms
on social landlords.

Finance Committee

My colleagues and I will do our best to answer
any questions that you might have.

Tuesday 23 March 2010

The Convener: I note that you cannot say at
this stage what the costs of the Scottish social
housing charter will be, as it is in the process of
development. Can you not even give us a best
guess or a rough estimate? What is the problem
there, and when will it be solved?

[The Convener opened the meeting at 14:02]

Housing (Scotland) Bill: Financial
Memorandum
The Convener (Andrew Welsh): Good
afternoon. Welcome to the eighth meeting of the
Finance Committee in 2010. I ask everyone
present to turn off their mobile phones and pagers.
Under the first item of business today, we will
take evidence on the financial memorandum to the
Housing (Scotland) Bill from the Scottish
Government’s bill team. I welcome to the
committee Colin Affleck, policy lead on the private
rented sector; Michael Cameron, the acting chief
executive of the Scottish Housing Regulator;
Aidan Grisewood, deputy director, social housing
division; and Yvonne Rollins, policy lead on the
right to buy.
Would anyone like to make an opening
statement?
Aidan Grisewood (Scottish Government
Housing and Regeneration Directorate): I will
make a brief statement.
As you can see from the cast list, the bill covers
quite a broad range of housing topics. Its
overarching purpose is to improve the value and
supply of social housing and the conditions of the
overall housing stock.
The bill’s provisions have been developed
through extensive consultation and discussions
with stakeholders. That process began in 2007,
with the publication of the discussion document on
housing policy, “Firm Foundations: The Future of
Housing in Scotland”. The provisions take account
of stakeholders’ views, and ministers believe that
most stakeholders support the principles that
underpin the bill. However, they recognise that
there are aspects of detail that various groups
would like to address through amendments to the
bill. To that effect, Mr Neil has established a bill
sounding board as a forum for stakeholder
discussion of potential amendments, and he
wants to work with the board and the lead
committee in identifying amendments that will
improve and strengthen the bill.
The contents of the financial memorandum also
reflect consultation with stakeholders, particularly
with the Convention of Scottish Local Authorities
and the Scottish Federation of Housing
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Aidan Grisewood: The bill sets out a process
and a framework for the charter but the content
will be developed through a prolonged process of
extensive consultation that will start at the end of
this year and continue through to next year. The
framework is a mechanism by which we can put
into effect ministers’ desire to separate out
outcomes and standards from the process of
monitoring and assessing performance against
them. However, the standards themselves will be
produced after the consultation that I have
outlined.
Malcolm Chisholm (Edinburgh North and
Leith) (Lab): Part 1 of the bill deals with the
Scottish Housing Regulator. Are the costs purely
transition costs or will there be costs—or
savings—in the long run?
Aidan Grisewood: The transition costs include
the cost of recruiting a chief executive and a
couple of members of SHR staff, as well as a
particular cost associated with the information
technology system that the SHR wants to use,
which will be used to monitor and track
performance against the charter.
With regard to the longer-term costs, the
intention is that the budget bills in future years will
determine the overall budget for the SHR.
We envisage the work that is being done as
being all about realigning the resources within the
SHR towards the types of activities that the charter
will cover, such as assessment and appropriate
interventions rather than routine inspection work.
Malcolm Chisholm: Some people are
concerned about the loss of cyclical inspections,
but we might think that that would result in
savings. However, are you saying that the people
who are currently doing the cyclical inspections
will be doing something else instead?
Aidan Grisewood: As paragraph 207 of the
financial memorandum says, the 7.5 per cent
scrutiny saving that is being set across
Government, including the SHR, is consistent with
the approach that involves the SHR realigning its
activities towards being more risk based,
proportionate and targeted. The charter and the
measures that are in the bill are consistent with
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those sorts of efficiencies. The overall budget is an
issue for future budget bills.
David Whitton (Strathkelvin and Bearsden)
(Lab): The financial memorandum is a bit light on
numbers for such a document. Can we not get
some more numbers? There are margins of
uncertainty about the SHR and about the impact
that establishing the body will have on other
elements of the budget, and local authorities and
the Council of Mortgage Lenders have questioned
the financial impact of the bill. This is supposed to
be a financial memorandum, yet it contains little
financial information.
Aidan Grisewood: What we have tried to do is
quantify what we can quantify, but there are
certain elements, such as the charter and the set
of outcomes around it, that are undefined at the
moment, because they will be developed following
the consultation process that is still to come.
However, the presumption in the financial
memorandum and the policy memorandum is that
the charter will not add any extra unfunded
burdens to the sector.
David Whitton: East Lothian
submission to the committee says:

Council’s

“increased reporting mechanisms are likely to require
additional financial resources”.

Do you agree with that?
Aidan Grisewood: That is partly why we went
through the consultation process. There was some
uncertainty in the sector about what the effects will
be. That is why, in the financial memorandum and
the policy memorandum, we tried to set out what
sorts of things the charter will cover, as far as we
could. However, it is envisaged that it will do no
more than require information that a good, wellorganised landlord would be able to provide
through day-to-day management anyway—that is
the sort of level that we are pitching at.
Michael
Cameron
(Scottish
Housing
Regulator): Until we know the content of the
charter, it is quite difficult to be precise about the
monitoring arrangements that we will apply to it.
That said, it is likely that we will place considerable
reliance on landlords’ self-assessment and selfreporting of their performance against the charter.
That being the case, we anticipate that there will
be little cost to landlords in providing the regulator
with the information that it will require.
David Whitton: But there is another element to
this. Glasgow City Council and Aberdeenshire
Council have raised concerns about their ability to
meet the funding and staffing requirements. What
work has been done to ensure that this can be
implemented and funded?
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Aidan Grisewood: I think that that is to do with
the private sector reforms, so I will ask Colin
Affleck to respond.
Colin Affleck (Scottish Government Housing
and Regeneration Directorate): Are you asking
about the private sector?
David Whitton: Yes. Both councils have raised
concerns about their ability to meet the funding
and staffing requirements in relation to the
implementation of the Housing (Scotland) Act
2006 powers on unsatisfactory private housing.
What work has been done to ensure that those
powers can be implemented and funded?
Colin Affleck: In the bill, we are extending
some of the provisions in the 2006 act, although
we are not extending them very far. We are giving
local authorities some additional powers that they
and other stakeholders asked for. Most of the
extensions to powers will involve minimal costs to
local authorities and they are all discretionary—if
local authorities want to use them, they can. It is
up to local authorities to decide how to prioritise
their work on private sector housing and to use
those powers if they want to.
The Convener: Jeremy Purvis has the last
question.
Jeremy Purvis (Tweeddale, Ettrick and
Lauderdale) (LD): Am I right in understanding that
the Government has said that the establishment of
the regulator will have a net saving with regard to
regulation efficiencies, or is there a net additional
cost of £435,000 from now?
Aidan Grisewood: The amount that you have
identified is for the transition costs that we set out,
which are a consequence of the bill. I suppose that
we are also saying that there is potential for
efficiencies in enshrining in law regulation that is
more risk based, proportionate and targeted and
less focused on routine inspections, which are
onerous to the regulator and those who are being
regulated. That is reflected in the fact that we
envisage that the SHR will be able to continue to
deliver against a lower budget in 2010-11 and
beyond.
Jeremy Purvis: I see that the SHR is described
as being a non-ministerial department within the
Scottish Administration. Legally, will it be a nondepartmental public body?
Aidan Grisewood: No. It is a different type of
entity.
Jeremy Purvis: So, legally, it is simply part of
the Scottish Government.
Aidan Grisewood: It is part of the Scottish
Government.
Jeremy Purvis: I see that funding for the costs
to which you referred—£435,000—is coming from
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the existing housing and regeneration budget. Will
that be from grants that would otherwise have
gone to housing associations or councils?
Aidan Grisewood: The overall budget is made
up of a number of different programmes, including
affordable housing grants and private sector work.
It is not possible to say exactly where that money
would otherwise have gone.
Jeremy Purvis: Why not? You have said that
the £435,000 is new and that it is going to be
coming from the directorate’s budget. Presumably
it has to come from somewhere.
14:15
Aidan Grisewood: The overall budget and the
allocations have been determined in the
knowledge that those are the costs that we have
to cover. It is not as if it is a fixed, flat budget and
money comes to one area rather than another.
Jeremy Purvis: The budget that Parliament
approved for 2010-11 includes provision for the
bill.
Aidan Grisewood: That is right.
Jeremy Purvis: I do not know whether the
Government can come back to us and state
precisely where that is.
Aidan Grisewood: Under the budget bill that
was passed, there is £4.7 million on the SHR line
even though the budget for the department as a
whole is £4.3 million. The cost is within the line for
the SHR.
Jeremy Purvis: Finally, I will ask about the
potential impact on the loss of investment
capacity. Depending on the different housing
market scenarios, the estimated impact of the
right-to-buy reform ranges from £100 million to
£1.4 billion of lost investment capacity. The
financial memorandum states:
“different housing market scenarios make a more
significant impact, with investment capacity projected to fall
by a maximum of £1.4 billion.”

Is it right to say that that is the equivalent of what
could otherwise have been reinvested within social
housing?
Yvonne Rollins (Scottish Government
Housing and Regeneration Directorate): Are
you referring to table 5?
Jeremy Purvis: Yes.
Yvonne Rollins: I will get table 5 in front of me.
It is the Scottish Government’s estimate of the
impact of the right-to-buy reforms on local
authority landlords’ investment capacity. The first
column, headed “Investment capacity under base
case”, ranges from £2.7 billion to £1.3 billion,
depending on the housing market scenario. In
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other words, under the base case, even without
the reforms, the amount could vary due to housing
market conditions. The right-hand column refers to
the impact of our right-to-buy reforms on
investment capacity. The Scottish Government is
saying that the difference in local authority
landlords’ investment capacity between the base
case—in other words, with no reforms at all—and
the sector under the reforms, is very marginal.
That is the £0.1 billion figure, which occurs only
under a high sales rate.
Jeremy Purvis: Is it the Government’s view that
“very marginal” equates to £100 million?
Yvonne Rollins: Over the spread of local
authority landlords—yes.
Jeremy Purvis: Right, so £100 million less for
investing in social housing is considered to be
“very marginal”.
Yvonne Rollins: That loss in right-to-buy capital
receipts revenue can be offset by the continuation
of rental income streams from properties that
would otherwise have been sold. Landlords can
use the revenue generated from that in various
ways to offset the impact of not having a capital
receipt. They can use revenue for capital
expenditure or, under the prudential borrowing
regime, they can borrow money for capital
investment and use the revenue to pay it off.
Jeremy Purvis: Forgive me, but it is not offset.
Borrowing is not free and offsetting using revenue
instead of capital means that landlords do not
have revenue for on-going maintenance
programmes or revenue that comes back to the
housing account. It is not a case of offsetting it—
more cost is associated with that.
Yvonne Rollins: I will perhaps take a step back
and say that the modelling that Scottish
Government analysts undertook was undertaken
at the options appraisal stage. It was certainly
always the minister’s intention to consult on the
financial impacts on social landlords. Their
response was, for the most part, that they are
supportive of the reforms and that the impacts
would be minimal and could be managed through
various processes such as review of their
business and investment plans to meet the cost
demands.
The Convener: We will have a final question
from Malcolm Chisholm.
Malcolm Chisholm: My question picks up on
two issues that have been raised, carrying on from
where Jeremy Purvis left off. The financial
memorandum says that the reform of the right to
buy
“will only have an impact after 2015”.
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It goes on to explain why, and the situation is as I
understood it to be, which is that new tenants
would currently have to wait for five years anyway.
That is why I was surprised by the mention of a
difference of even £100 million. Why will there be
that gap between £2.7 billion and £2.6 billion if, as
we expect, there will not be any difference and the
financial memorandum says that there will not be
any impact until 2015? How is that gap accounted
for? Is it something to do with housing
associations rather than council houses?
Yvonne Rollins: The two key reforms that will
contribute to the impact on sales numbers, which
will drive the financial impact, are the ending of the
right to buy for new-supply social housing and the
ending of the right to buy for new tenants. Scottish
Government modelling estimates that ending the
right to buy for new tenants will account for about
two thirds of the overall impact, which, as you
rightly say, will not occur until five years after the
bill has been enacted. However, ending the right
to buy for new-supply social housing will take
effect immediately and will account for some
capital receipt losses in that five-year period.
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not done yet. Does what is proposed in the bill
have any financial implications, or is it really just
what was created by the 2006 act?
Colin Affleck: The changes that the bill makes
are simply adjustments to the provisions in the
2006 act and will not have a great financial impact
on local authorities. As I said, they are
discretionary powers, so local authorities are at
liberty to use them or not use them, just as they
can choose whether or not to use the underlying
powers in the 2006 act. The bill amends the
provisions in the 2006 act in a way that local
authorities and other stakeholders wanted,
enabling them to use their powers more
effectively.
The Convener: Do our witnesses have any final
comments?
Aidan Grisewood: No, that is fine, thank you.
The Convener: That being the case, I thank all
our witnesses for sharing their expertise and for
their detailed contributions.

Malcolm Chisholm: The text of the financial
memorandum is, therefore, misleading. Paragraph
229 gives a different impression, unless I am
misreading it and it is only about new tenants.
That may be the explanation, but that paragraph
gives the impression that there will not be any
impact.
There is a more fundamental question. As
Jeremy Purvis has suggested, £100 million is a lot
of money anyway, but the sum will get much
greater thereafter. What is your projection for the
following five years, which might be a more
significant figure?
Yvonne Rollins: The Scottish Government did
not undertake modelling for the period beyond
2015 due to the increased margin of uncertainty. I
return to the point that social landlords are the
best evidence providers in that respect. Our sales
modelling indicates that, once the reforms take full
effect, right-to-buy sales are likely to decline by 20
per cent—that is, a fifth of what they would have
been under the base case of no reforms. That
might give you an indication of the scale of the
financial impact beyond 2015.
Malcolm Chisholm: As David Whitton has
mentioned, Glasgow City Council says that it faces
difficulty in funding the
“staffing requirements for implementation of the 2006 Act.”

It is not clear to me, from the council’s submission
or from my reading of the bill, to what extent the
new provisions on unsatisfactory private housing
will have a financial impact. That is partly because
what is in the bill is rather obscure unless it is
cross-referenced to the previous bill, which I have


651

Minister for Housing and Communities
Alex Neil MSP

T:0845 7741741

E: scottish.ministers@scotland.gsLgov.uk

~<1

The Scottish
Government

Duncan McNeil
Convener
Local Government and Communities Committee
Room T3.40
The Scottish Parliament
Edinburgh
EH991SP

I j May 2010

HOUSING (SCOTLAND) BILL: PROCESS FOR APPOINTING THE FIRST BOARD OF
THE SCOTTISH HOUSING REGULATOR
I am writing to outline the Scottish Government's plans for making the first round of
appointments to the board of the Scottish Housing Regulator (SHR) and to advise you of
preparatory steps that I will be taking in connection with these plans.
Our plans are, of course, subject to your Committee's consideration of the Bill and to
Parliament approving the Bill later in the year. I am raising the matter now because we need
to start preparatory work on the appointment process soon if we are to be in a position to
make the appointments in good time for the new body being established on the target date of
1 April 2011.
The Bill provides for Ministers to appoint at least three ordinary members to the board of the
SHR, one of whom would be appointed to chair the board. As we set out in the Policy
Memorandum to the Bill, we intend that these appointments should be made through an
open public appointment process that the Office of the Commissioner for Public
Appointments in Scotland (OCPAS) will scrutinise. That process normally takes up to six
months to complete. If at all possible, I would like to have made the appointments by the
end of the year, so as to allow the board a period in which it can operate in a "shadow"
capacity familiarising itself with its duties before assuming them formally on 1 April next year.
Achieving these objectives would mean advertising the appointments in July, on the basis
that the appointments would be subject to the Bill being enacted. This would be with a view
to candidates being interviewed in October or November and successful candidates being
announced by the end of the year, or early in the New Year at the latest. I would not publish
the advertisements without your Committee's approval, which I would seek if Parliament
gives its approval to the Bill at stage 1. In seeking that approval, I would share with the
Committee the criteria against which the appointments would be made and my thinking on
matters such as the optimum number of members that we should appoint to achieve an
effective and balanced board.
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The first step in this process is to lay an order under the Public Appointments and Public
Bodies etc. (Scotland) Act 2003 that would provide for the appointments to be made under
the scrutiny of OCPAS. I propose to do this soon, so that the order will be effective should it
be possible, with your Committee's agreement, to advertise the appointments in July. If you
and your colleagues conclude in July that advertisement then would not be desirable, I would
defer it until a time you considered to be a more appropriate.
I trust that these arrangements will be acceptable to you and your colleagues.
I am sending a copy of this letter to the Clerk to the Committee.

ALEX NEIL
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HOUSING (SCOTLAND)

BILL 2010: STAGE 1 REPORT

I am grateful to the Local Government Committee for its thorough Stage 1 Report on the
Housing (Scotland) Bill.
This letter responds to the Committee's request that I address a number of issues before the
Stage 1 debate. As I may not have the opportunity to address all of the issues that you have
asked me to cover during the debate itself, I thought it would be helpful to set out my
position on these as well.
Private sector provisions
I had an informal discussion with you and other members of the Committee on 17 June
about private rented sector provisions to tackle rogue landlords being both in this Bill and in
the forthcoming private housing Bill which I hope to introduce this year. As I suggested, one
option would be to consolidate these provisions in the proposed Private Sector Housing Bill
in order to allow the Committee to consider these in their totality. However, I accept that
some members have reservations about this approach and will be happy to continue
discussions with you in order to agree a way forward that is acceptable to the Committee.
Given the evidence considered by the Committee, I think we all agree that it is important that
we have a package of measures that allows us to crack down on rogue landlords such as
those operating in Govanhill. It is my intention that the proposed Bill will take a maximalist
approach to this.
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Unauthorised tenancies
The Committee said it was not content at being asked to give Ministers the power to
introduce secondary legislation on an issue which was still being considered by the
Repossessions Group during the Committee's stage 1 consideration of the Bill.
I understand the Committee's concerns that the Repossessions Group's report on protection
for unauthorised tenants was not available for consideration at stage 1 (paragraph 245 of the
Stage 1 Report). However, it is right that we gave the Repossessions Group enough time to
consider carefully whether protection for tenants needs to be strengthened, balanced against
the rights and responsibilities of the lender and borrower. Particularly given the complexities
of the legal position and the need to consider how protection here matched with legislation
being introduced in England.
I forwarded a copy of the Repossessions Working Group's Report on 17 June in advance of
its publication on 18 June. The Group concluded that protection is already stronger in
Scotland than in England but notes that the protection currently provided rests on case law
and recommends that this is enshrined in statute.
I have noted the Committee's view that considerable progress still needs to be made on
developing an approach to the protection of unauthorised tenants (paragraph 247 of the
report). Now that I have a clear recommendation from the Repossessions Group, I will
consider urgently how best to implement this recommendation. It may be that this can be
done through a more specific proposal on the face of the Bill at stage 2.
My letter of 13 January, the policy memorandum and the delegated powers memorandum
set out the reasons for the marker provision on unauthorised tenancies at section 142. I
included in the Bill at introduction a power in broad form to draw attention to the wide range
of legislative actions that the Repossessions Group might recommend and to allow some
stage 1 consideration of this matter. However, the intention was to come forward at stage 2
with amendments either removing the section or making more specific provisions.
Specific provisions may not need any order making power. Or they may have powers with a
much more limited scope. The Repossessions Group report underlines that the broad power
currently marked out in the Bill is not required. In relation to any powers which are being
considered, I accept the Subordinate Legislation Committee's points on its restricted
opportunities to consider powers after stage 1. If a substantive power is being proposed I
will give as much warning of it in advance of stage 2 as is possible.
The Committee also noted the need to try to enforce the obligation for the borrower to seek
the authorisation of a lender to a tenancy (paragraph 248 of the report). The Repossessions
Group agreed with the desirability of enforcing that obligation, but recognised the practical
difficulties in strengthening an obligation that already exists. It supported the introduction of
a pre-tenancy information pack. I will consider this measure further in the context of the
forthcoming Private Housing Bill.
The Modernisation of Social Housing Regulation
Registration criteria
I note that both the Committee and the Subordinate Legislation Committee consider that it is
appropriate for the legislative registration criteria (section 24(1 )(b) of the Bill) to be specified
on the face of the Bill (paragraph 262 of the Report).
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As the Scottish Government does not intend, for the initial legislative registration criteria, to
substantially amend the criteria currently specified in section 58(2) and (3) of the Housing
(Scotland) Act 2001, I confirm that I will bring forward a stage 2 amendment to include these
existing criteria on the face of the Bill.
The Charter
The Committee noted that the Subordinate Legislation Committee was not persuaded that
the Charter will be binding on social landlords in the sense of creating standards which are
legally enforceable. The Committee asked for further explanation of how the Charter would
be binding on social landlords as it considers that it is important that the Charter should have
some legal effect (paragraph 263 of the report).
It was always the Government's intention that the sanctions for non-compliance with the
Charter would be restricted to enabling the Scottish Housing Regulator to take action using
one of the powers of intervention that are provided for in the Bill, rather than providing
remedies through the courts which would ultimately be a cost that would have to be met by
tenants.
The Government believes that this is an appropriate and proportionate approach. Given the
Subordinate Legislation Committee's views, I would be happy to clarify that the Charter bites
on landlords through the Scottish Housing Regulator's statutory powers to monitor, assess
and report on landlords' performance against the Charter outcomes. In this way it does have
legal effect because failure to comply will result in the SHR using one or more of its powers
of inquiry and intervention to secure improvement in performance.
Conclusion
I am grateful to you and your Committee, and to the other Committees which took evidence
on the Bill, for the very thorough and constructive Stage 1 Reports which they have provided.
I hope you will agree, in turn, that our response is a positive one which addresses the points
that have been raised. I believe that the process of dialogue and debate which has taken
place already, and which will continue through the Stage 1 debate on 23 June and detailed
consideration of our proposals at stage 2, will result in a better Act. Most importantly it will
improve the value that social housing delivers for tenants and taxpayers and will safeguard
the supply of housing for the benefit of future generations of tenants.
I am copying this letter to the Presiding Officer, the Conveners of the other Committees
which considered the Bill, MSPs and SPICE.

ALEX NEIL
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EXTRACT FROM MINUTES OF PROCEEDINGS
Vol. 4, No. 13

Session 3

Meeting of the Parliament
Wednesday 23 June 2010
Note: (DT) signifies a decision taken at Decision Time.
Housing (Scotland) Bill: The Minister for Housing and Communities (Alex Neil)
moved S3M-6513—That the Parliament agrees to the general principles of the
Housing (Scotland) Bill.
After debate, the motion was agreed to ((DT) by division: For 96, Against 16,
Abstentions 0).
Housing (Scotland) Bill: Financial Resolution: The Minister for Housing and
Communities (Alex Neil) moved S3M-6056—That the Parliament, for the purposes of
any Act of the Scottish Parliament resulting from the Housing (Scotland) Bill, agrees
to any expenditure, charge or payment of a kind referred to in Rules 9.12.3(b)(ii) and
9.12.4 of the Parliament’s Standing Orders arising in consequence of the Act.
The motion was agreed to (DT).
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Housing (Scotland) Bill: Stage 1
The Deputy Presiding Officer (Alasdair
Morgan): The next item of business is a debate
on motion S3M-6513, in the name of Alex Neil, on
the Housing (Scotland) Bill. We are fairly tight for
time, so I will not allow members to overrun by
more than a few seconds.
14:48
The Minister for Housing and Communities
(Alex Neil): It is with great pleasure that I open the
stage 1 debate on the Housing (Scotland) Bill. I
begin by thanking the Local Government and
Communities Committee for its care in taking
evidence on the bill, and in particular for seeking
out the views and opinions of tenants and other
service users. I very much appreciate the
committee’s recognition of the efforts that the
Government has made to capture the views of
tenants and other stakeholders. I am continuing to
work with stakeholders, through a bill sounding
board that I have established. I thank that board’s
members for their contributions to our regular
meetings and for the constructive way in which
they have engaged with me and with each other in
debating how best we can strengthen and improve
the bill as it progresses through the Parliament.
The bill that is now before us is part of the
Government’s response to the challenges that we
face in housing. It has its origins in “Firm
Foundations”, this Government’s first major
discussion document on the future of housing in
Scotland, and it is the culmination of the extensive
consultation that we initiated with that document.
As members will know, we recently published a
new discussion document, “Housing: Fresh
Thinking, New Ideas”, to encourage debate on
how to continue to make progress by applying new
ideas in response to the much harsher climate that
we now face. It encourages everyone to think
radically about all aspects of housing policy, and I
hope that members across the Parliament will
contribute vigorously and with imagination to the
debate.
The bill demonstrates our willingness to
implement radical solutions to the problems of
inadequate supply and poor quality in housing. It
has three main objectives: to safeguard and
improve the supply of social housing, through
reforms to the right to buy; to improve the value of
social housing, by modernising the regulation of
social housing; and to improve conditions in
private sector housing, by strengthening local
authorities’ ability to regulate private sector
landlords and deal with disrepair. In addition, the
bill will provide for us to address the question of
unauthorised tenancies, in light of the recent
report of the repossessions working group. It will
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remove the absurd anomaly under which our
servicemen and women are unable to form a local
connection in the areas in which they were based
during their service in the armed forces to enable
them to get on the housing list.
I welcome the committee’s endorsement of the
bill’s objectives and its support for the bill’s general
principles.
The proposals to reform the right to buy
attracted significant interest from the committee
and others. They also attracted near-universal
support among stakeholders, including tenant
representatives,
landlords
and
housing
professionals. The key element of the reforms is
the end to the right to buy for new social housing
and for new tenants in social housing. In effect,
that means that the right to buy will wither on the
vine over time.
Quite rightly, the committee subjected such
significant and radical reforms to exhaustive
scrutiny, probing the Government’s position and
testing the views of stakeholders. The committee’s
support for the proposals following that rigorous
consideration is most welcome, for the simple
reason that if the Parliament agrees to the
reforms, it is projected that sales will gradually
reduce by a fifth. Over a 10-year period, that could
mean that up to 18,000 houses will be saved for
social renting that would otherwise have been sold
off. That is the equivalent of three years’ worth of
new supply in the sector.
In addition, without the reforms and the
confidence to invest that they will provide, we
would be unable to kick-start a new generation of
council house building. We have already
announced £50 million of funding and we will
shortly announce allocation of a further £25
million. In all, that will help councils to start work
on more than 3,000 new council houses by March
next year.
We are working with the Convention of Scottish
Local Authorities, the Scottish Federation of
Housing Associations and others to ensure that
new council house building plays a continuing role
in meeting the need for affordable rented housing
in the years ahead. Those are real benefits, which
are made all the more valuable by the knowledge
that other means of safeguarding and improving
supply are coming under increasing pressure.
Mary Mulligan (Linlithgow) (Lab): What
measures will the minister put in place to ensure
that added pressure is not put on rent payers to
ensure the provision of new council houses?
Alex Neil: As Mary Mulligan knows, in the third
tranche of funding we are providing £30,000 per
unit, compared with £0 per unit just two or three
years ago. That is the best way of ensuring that
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we do not need to jack up rents to fund the new
housing.
On modernising regulation, it is as important to
ensure that the total stock of social housing
delivers value for tenants and taxpayers as it is to
safeguard and encourage the supply of social
housing. Social housing in the ownership of
councils, housing associations, co-operatives and
the like still accounts for a quarter of all housing in
Scotland and represents historical public
investment that goes back generations. The bill
provides a new framework for regulating that
valuable national asset, by creating a Scottish
housing regulator, which will be an independent
body that has the objective of safeguarding and
promoting the interests of tenants, homeless
people and other service users, and by introducing
a Scottish social housing charter, which will
require the approval of the Parliament and will set
the outcomes that all social landlords should
deliver for their tenants.
The committee is keen that the new regulator
should have a role that goes beyond dealing with
poor landlords and actually drives up performance
across the board. I share that objective, and the
bill addresses that point by giving the new
regulator the duty to monitor, assess and report on
the performance of all social landlords. Those
assessments and reports will serve two purposes.
First, they will encourage self-improvement among
landlords by giving them and their tenants the
ability to compare performance and identify areas
of relative strength and areas where improvement
is required. Secondly, they will form the basis for
the regulator to intervene—for example, by setting
performance improvement targets—whether for
individual landlords, groups of them or the sector
as a whole.
I am pleased that the committee shares the
Government’s broad aims for the bill’s provisions. I
look forward to working with the committee at
stage 2 to improve the bill. As requested by the
committee, I have written to the convener setting
out our position on a number of issues that it
raised in its stage 1 report. I want to mention in
particular unauthorised tenancies. Our plans are
based on the repossessions working group report
that was published last week. The group made
clear that legal protection for unauthorised tenants
in repossession cases in Scotland is already
stronger than that in England, but it recommended
that part of those protections should be put on a
firmer statutory basis. We will therefore propose
an amendment at stage 2 to provide for that and to
address the concerns that have been expressed
about the current marker provision in the bill.
The committee raised a number of significant
issues around the private rented sector provisions,
particularly whether the provisions should remain
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in the bill or be transposed into the forthcoming
private housing bill. I am in dialogue with the
committee on the matter, and once that dialogue is
complete we will reach a conclusion about exactly
where the proposals best fit. However, it not just a
matter of tidier or neater handling arrangements;
there is a need to respond proactively to the
growing concerns about the impact that rogue
landlords are having on some of our most
vulnerable communities. Those concerns will be
familiar to many members from their constituency
correspondence. Certainly, it has become clear,
not least through the evidence gathered by the
committee, that rogue landlords threaten the fabric
of communities such as Govanhill in Glasgow. We
need to crack down on such landlords and ensure
that local authorities have the powers to tackle
them. If we do not, such landlords will not only
continue to make people’s lives a misery and
undermine the wellbeing of many neighbourhoods,
but tarnish the reputation of the private rented
sector as a whole.
We need that sector to play a greater role in
meeting the country’s housing need, particularly
given the future financial prospects for public
budgets. However, the sector can do that only if
families can be confident that it offers them
decent,
quality
accommodation
and
if
neighbourhoods and communities are satisfied
that there are proper safeguards against poor
landlords. We plan to work during the summer on
a package of measures that will provide those
safeguards and support the great majority of
private landlords who act responsibly and provide
decent accommodation.
Clearly, in the time remaining this session, there
will be a limit on the extent of any measures that
we can bring forward. Our aim, therefore, will be to
develop a package of priority measures that target
rogue landlords. We will decide, in light of further
discussions with the committee, on the most
appropriate vehicle for doing so. However, for
those suffering from the effects of rogue landlords,
it will be the fact of our acting that matters, not the
means. In the case of Govanhill, our actions
include last week’s announcement of £1.5 million
to revitalise the area and £300,000 for an
enforcement squad to root out rogue landlords.
I am grateful to the Scottish private rented
sector strategy group and its chair, Professor
Douglas Robertson of the University of Stirling, for
the group’s work in developing consultation on the
proposed private housing bill. It is my intention that
the group will continue to play a key role in the
Parliament’s development and consideration of
that bill.
The Housing (Scotland) Bill is an important
piece of legislation that is intended to improve the
supply and quality of our housing. I commend the
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bill, and our motion in support of it, to the
Parliament.
I move,
That the Parliament agrees to the general principles of
the Housing (Scotland) Bill.

15:00
Duncan McNeil (Greenock and Inverclyde)
(Lab): As convener of the Local Government and
Communities Committee, I am pleased to present
the key conclusions from our stage 1 report on the
Housing (Scotland) Bill. On the committee’s
behalf, I thank all those who gave evidence to us.
In particular, I thank the minister’s officials for
responding to our numerous requests for
additional information. I also thank my fellow
committee members for their hard work in
considering the bill. Last but not least, I express
my gratitude for the support that was provided by
the committee’s clerks and researchers.
The Housing (Scotland) Bill proposes to
introduce another layer of housing legislation in
Scotland. The bill includes a range of new
provisions and amends a number of previous acts,
but it seems that the Parliament will need to
consider yet further housing legislation, as the
minister has made a commitment to introduce
another housing bill later in the session. The
committee believes that it would have been
preferable to have consolidated many of the
provisions in the Housing (Scotland) Bill with those
that will appear in the proposed private sector
housing bill. We would have preferred to consider
the changes to existing legislation in their totality.
In our view, that would have been a far simpler
approach than the one that the Scottish
Government has pursued.
The committee acknowledges that the
Government carried out an extensive and inclusive
consultation with stakeholders in preparing the
Housing (Scotland) Bill. However, the committee is
concerned that there was no evidence of direct
engagement with tenants other than through those
stakeholders. We hope that the Scottish housing
regulator will do better in taking up the challenge
of consulting tenants directly, because we believe
that it is crucial that the views of tenants, not just
of their representative bodies, are taken into
account in determining social housing priorities.
In its stage 1 report, the committee decided to
focus its consideration on four key issues: the
modernisation of social housing regulation, the
reforms to the right to buy, the amendment of
legislation on private sector housing, and issues
relating to the licensing of houses in multiple
occupation and to the protection of unauthorised
tenants. Whereas my committee colleagues will
cover specific aspects of the bill in their speeches
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this afternoon, I will outline the committee’s key
conclusions and recommendations.
The bill’s proposals on the modernisation of
social housing regulation were broadly welcomed
by the witnesses who gave evidence. The
committee supports the provisions that will
establish the Scottish housing regulator and confer
on the SHR its objective and functions. The
committee concurs that a single regulator will
provide the simplest and most effective means of
ensuring a consistent approach to the regulation of
all social landlords and the services that they
provide to tenants. Furthermore, the committee
recognises that the inclusion of the objective for
the regulator to safeguard and promote the
interests of persons who are or who may become
homeless will support efforts to tackle
homelessness. The committee also considers that
the role that housing associations can play in
wider community regeneration is important and
should be recognised by the Scottish housing
regulator in the implementation of its objective.
The evidence that the committee heard on the
Scottish social housing charter demonstrated
widespread support for the charter among
stakeholders. The provisions seem to satisfy the
demands for flexibility in balancing national
outcomes with—this is an important point—local
needs. The charter will also provide a means of
raising standards in social housing. However, the
committee calls for as much direct consultation of
tenants as possible in the preparation of the
charter.
The second area that the committee focused on
was the reforms to the right to buy. The committee
noted that
“the Scottish Government has ensured that those tenants
with an existing right to buy retain that right”

but, as the minister noted, the bill will end the right
to buy for new tenants who enter the social rented
sector, reform the pressured area designation and
end the right to buy for new-supply social housing.
In general, those three proposals were
welcomed in evidence to the committee, although
there were some differences of opinion. Some
stakeholders called for more measures to ensure
the retention of housing stock in the social rented
sector, while others expressed concern about the
effect of loss of receipts from sales. The Scottish
Government has taken into account situations in
which tenants could be disadvantaged by the
reforms and has included exemptions to protect
them.
There was overwhelming evidence from a
variety of organisations testifying to the complexity
of the legislation on the right to buy. The
committee concurred with those organisations
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that, if enacted, the bill would further complicate
the position, so it was of the view that
“it will be particularly important to communicate the right to
buy provisions clearly to tenants so that they have an
accurate understanding of their entitlement to right to buy.”

The third area that the committee considered—
the amendment of legislation on HMO licensing
and the extent to which it would address the
problem of rogue landlords and the flaunting of
licensing requirements—turned out to be one of
the most challenging. The committee took
evidence in the knowledge that additional
provisions were likely to be introduced in
subsequent legislation but without knowing the
exact nature of those provisions.
It was established that the success of the
register requirement has been patchy, with more
proactive local authorities achieving high
registration rates. Particularly notable is the fact
that not a single landlord has been prosecuted for
failing to register since the relevant legislation was
enacted. The lack of prosecutions has had the
effect of allowing bad landlords to continue to
operate outwith the system, which has meant that
protection for the most vulnerable tenants has
been limited. It appears that, as it is currently
framed, the bill will not address that issue.
The committee was of the view that increasing
to £20,000 the penalty for failing to register might
act as a further deterrent to landlords who do not
register, but it felt that unless a greater incentive
was provided for local authorities to pursue a
prosecution, that provision would not have the
desired effect. We believe that the requirement for
landlords to register needs to be promoted and
that additional methods should be used to identify
unregistered landlords. Those methods could
include sharing data and requiring letting agents to
check landlord registration and to provide
information on the identity of landlords to local
authorities.
When it considered the proposals on houses in
multiple occupation, the committee came to the
conclusion that the legislation on HMOs was
complicated and dislocated, which we believed
clouded its original purpose and hindered the
capacity of local authorities to deal with the
problems with HMOs in their areas. The
committee welcomed the new provisions in the bill
as a means of further protecting groups such as
migrant workers and felt that the provisions could
tackle the breaches of planning control that often
result from landlords trying to maximise the letting
potential of a property. We took the view that local
authorities must use the tools at their disposal in
housing and planning legislation to support
sustainable communities and maintain private
sector housing.

27586

The final area that the committee considered
was that of the protection of unauthorised
tenancies, which was rendered difficult by the fact
that the committee had to report on the bill at
stage 1 before the repossessions group had
completed its work and reported. Nevertheless,
the committee concluded that it was important to
strengthen and clarify the legal position of tenants
in relation to repossessions when there is an
unauthorised
tenancy.
I
note
that
the
repossessions group’s report was published last
week and the minister covered the issue in
response to the committee’s stage 1 report.
The committee raises a number of significant
issues in its report, and I am sure that my
committee colleagues will provide more details
about some of them during their contributions to
the debate. With the caveats that I have
mentioned, the committee supports the general
principles of the bill and recommends to the
Parliament that they be approved.
15:10
Mary Mulligan (Linlithgow) (Lab): I always
welcome the opportunity to debate housing in the
chamber. I do not think that it is an exaggeration to
say that if someone’s housing is not what they
want or need, many other things in their life will be
unsatisfactory too.
On the basis that housing is important, my main
criticism of the bill is that it is unambitious.
Although it addresses important matters such as
the Scottish housing regulator and private landlord
registration, it avoids some critical issues, such as
whether the Scottish Government supports
housing associations. First it cut their funding, then
it partially reinstated it, then it cut it again. How do
housing associations know where they are? I am
sure that letters on housing management,
allocations and antisocial behaviour issues make
up much of the postbags of many members of the
Scottish Parliament. However, I do not want to be
negative, so I will move on to talk about the bill.
Labour members will support the proposed
changes to the right to buy and to pressured area
status. Those are proportionate measures to deal
with the increased demand that we have seen,
partly, although not completely, because of the
financial recession, and they maintain the right of
the many tenants who have paid their rent for
years to have the opportunity to buy their home.
Let us be clear. The measures are amendments to
the right-to-buy scheme that was substantially and
significantly altered by the Housing (Scotland) Act
2001, which introduced the modernised right to
buy and pressured area status. We need to look
only at the reduction in the number of houses that
have been sold to see the impact of that
legislation.
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In supporting the measures in the bill we need
to acknowledge that they raise some problems.
They will lead to more complex legislation, as
Duncan McNeil said, and landlords will need to be
clear with tenants about their rights. There is also
an issue around loss of receipts. It might not be as
big an issue as Mr McLetchie will claim, but local
authorities that depended on those receipts to
finance modernisation and major maintenance
programmes face a financial gap that could impact
on existing tenants.
Tricia Marwick (Central Fife) (SNP): Surely the
member is aware that when the houses are sold in
the first place, the capital debt is left on those
houses and it is up to existing tenants to pay it out
of their rent. Does the member not think that that
is equally unfair?
Mary Mulligan: It is almost as unfair as the
burden that has been put on council tenants
during the past three years, when they have seen
record increases under the Scottish Government.
I agree with the Local Government and
Communities Committee that it was unfortunate
that the private sector housing elements were to
be spread over two bills, but we are where we are
and I do not want there to be further delays when
there is agreement that we need further
legislation.
Some of my biggest concerns are in relation to
landlord registration. The Antisocial Behaviour etc
(Scotland) Act 2004 created a duty on all private
landlords to register with their local authority. The
intention was that local authorities would assess
whether the landlord was a fit and proper person,
in the same way as is done for taxi drivers or
window cleaners, and that that would give tenants
some comfort. That has not been effective.
Although responsible landlords have registered
and paid their fees, others have not, and local
authorities have not fulfilled their responsibility to
enforce the duty. My concern is that the bill’s
proposals will not change that. We support the
proposals for more information to be provided and
for increased fines, but where are the incentives
or, indeed, the penalties for local authorities that
do not promote and enforce registration? Some
local authorities do not even have designated
enforcement officers.
Other measures can be taken against
unregistered landlords, including rent penalty
notices. Although Glasgow City Council has
issued 462 such notices, 17 local authorities have
issued none. Are all their landlords registered? Do
they know that rent penalty notices exist? Not
even Glasgow is perfect. There has been much
discussion about areas—the minister mentioned
Govanhill and I know that Charlie Gordon will
return to this point—where landlords are behaving
appallingly. Why has Glasgow City Council not
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issued a management control order? Have any
other local authorities used them? My point is that
there is legislation in place to deal with the nonregistration of landlords and bad practice. If it
needs to be strengthened or amended, the bill
should do that, but I do not think that it does.
I will highlight a couple of areas in which
amendments at stage 2 might strengthen the bill.
Shelter has made a strong case to include an
assessment of support needs for homeless
people. That would be helpful for the individuals
concerned, particularly in reducing repeat
homeless presentations and in helping people to
maintain their tenancies. I also see benefits for the
wider community. We are probably all aware of
situations in which tenants are not having their
additional needs supported and are thus causing
significant problems for tenants round about them.
I will return to other measures in my summing up.
The legislation to address challenges in housing
is to be welcomed, but the bill could do more.
Although Labour will agree to the general
principles of the bill, I urge the Scottish
Government and other MSPs with an interest in
housing to lodge amendments at stage 2 that will
make the bill more effective. I welcome the fact
that the minister has already indicated that he will
do that in relation to irregular tenancies, but there
are additional elements that could be included.
15:17
David McLetchie (Edinburgh Pentlands)
(Con): This is an omnibus measure, covering
many different aspects of housing in both the
public and private sectors. It contains many
provisions that we Conservatives would support,
such as the creation of a Scottish housing
regulator and attempts to address issues relating
to houses in multiple occupation and landlord
registration, which merit reform, as other members
have pointed out. All that said, the centrepiece of
the bill is the so-called reform of the right to buy to
which we take the strongest possible exception.
For those who like to peddle myths about
Scotland in the 1980s and 1990s, the committee’s
investigation has brought to light some
inconvenient truths, as Al Gore would put it. For
example, in the 10 wasted Labour years between
1997 and 2007, a grand total of 580 council
houses were built in Scotland, yet table 6 of the
committee’s report reveals that, in every year
during which Mrs Thatcher was Prime Minister, at
least three times that number were built by
Scotland’s councils. The SNP Government’s
efforts have not been much better. It likes to boast
of its new council house building programme, but
in 2009-10 it managed only 270 council houses—a
big improvement on Labour, certainly, but
nowhere near the scale of the Conservative
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achievement. Those are inconvenient truths for
some. They were certainly inconvenient for the
minister, who blithely told the committee that the
Government was building a record number of new
social houses in Scotland—a statement totally
contrary to the facts, as is noted in paragraph 107
of the committee’s report.
That was not the first retreat that the minister
had to make on his so-called evidence. He said:
“the right to buy is unfair to remaining tenants and puts
an additional burden on them.”—[Official Report, Local
Government and Communities Committee, 28 April 2010; c
3094.]

The same myth was peddled earlier by Trish
Marwick. That is wrong because, as the Scottish
Government subsequently admitted in evidence,
the decision on the use of right-to-buy receipts
was actually one for the recipient councils, and the
burden of debt would increase only if they chose
to use the receipts for other purposes, such as
building new council houses or improving the
existing stock, as opposed to paying off existing
debt, which they were not required to do.
The greatest of those myths is that homes sold
are homes lost, as if they were all towed out into
the North Sea and sunk, as opposed to continuing
to be homes for the people who live in them.
We have an affordable housing programme that
spans not only social housing for rent, but housing
that is available to buy on a shared equity or
shared ownership basis. In fact, the Government
is spending more than £40 million on such
schemes this year. All of that is born of a desire to
help people on modest incomes to own their own
home. Why, then, do the Scottish National Party—
and others in the chamber—object to people
owning the home in which they have lived for more
than five years before qualifying for a modest
discount under the modernised right-to-buy
scheme? There is no logic to that whatsoever. The
enactment of the right to buy is the one measure
that has done more to make housing affordable for
ordinary working people in this country than any
other measure enacted by any Government before
or since.
The specific proposals that are set out in the bill
are modest in relation to the right to buy. As the
minister repeatedly told the committee, the
Stalinist tendency in Scottish housing wanted the
Government to go much further. However, as the
minister also repeatedly told the committee, the
Government is prepared to go further, and there
were broad indications, in terms of the use and
abuse of pressured area status and of the
extension of the exemption from the right to buy
that is presently given to housing associations,
that the Government would look favourably on
that.
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Coupled with the fact that the modernised rightto-buy maximum discount has been frozen at the
figure of £15,000 since 2002 and that the number
of people with the Tories’ much more generous
preserved right to buy is declining, this
Government, with the support of Labour and the
Liberal Democrats, is hell-bent on killing off the
right to buy altogether, in another entirely typical
betrayal of the working class.
That would be a major error. It was a major error
when the bill was introduced, and it is an even
greater error when we consider the shape of
budgets to come in Scotland. The key issue is that
of sale receipts. As regards council houses, the
Finance Committee drew attention to the fact that
the proposal would lead to a loss of revenue in the
order of £100 million. There was a huge variation
in the assessment of the impact on housing
associations, with the SFHA suggesting that the
impact could be a loss of up to £300 million, while
the Government said that sale receipts would be
barely one tenth of that. It turned out that both
views were based on assessments that were done
by the Government within the space of three
years, which hardly filled any of us with confidence
that there is a proper evidence base for any of the
proposals.
In contrast to that, we know that receipts from
the right to buy amounted to nearly £7 billion,
which, in real terms, is in excess of £11 billion.
Although its priorities have still to be finally
determined, the affordable housing budget in
Scotland is likely to shrink if the Scottish
Government gives the same priority to health
spending and schools in Scotland as Her
Majesty’s Government has done in England.
Against that backcloth, it is madness to spurn
the opportunity to use the receipts from the sale of
homes to sitting tenants to build new homes for
rent to people in housing need. An affordable
home is an affordable home, whether it is rented
or owner occupied. Selling homes to sitting
tenants makes very little difference to the
availability of social housing to others.
The proposals in the bill are built on myths and
prejudice. They should be rejected, and so should
this bill, so long as they form part of it.
15:24
Ross Finnie (West of Scotland) (LD): If
anyone in the chamber was in any doubt about
whether there is any coalition between the
Conservatives and the Liberal Democrats at
Holyrood, Mr McLetchie’s speech has disabused
everyone, including me, of any such notion. I feel
enormous relief that that is the case.
David McLetchie: Shared.
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Ross Finnie: The response is noted, and most
welcome. I am glad that it is on the official record.
The bill is complex, and it is disappointing in
some ways. It was begun with good intentions,
and I know from hearing the minister speak on the
bill that he is well aware of the need to address
some aspects of the way in which we regulate
housing.
Despite those good intentions, however, we
appear to have progressed only on some issues,
which have been included in the bill. As Duncan
McNeil made clear in his remarks, some measures
were still being developed while the committee
was considering the bill, and the issue of the
private rented sector once again became
prominent.
Like Mary Mulligan, the Liberal Democrats do
not wish to delay matters simply to address
concerns about the private rented sector, but there
is an issue there. As a Parliament, we must take
seriously not only the abuses in the private rented
sector, but the economic reality. One of the fallouts of the recent financial crisis is the need not
necessarily for people to be able to get back on
the old mortgage treadmill, but for this country to
have a much healthier rented sector.
For that to be attractive, however, a number of
the fundamental issues that undermine the sector
must be addressed. I would have hoped that the
Government would have taken a more holistic look
at the way in which we respond to the economic
crisis and recognised that.
I turn to the specific provisions in the bill. My
own party has a long track record on the right to
buy, while those who are to the right of me are
more interested in what was originally a right to a
discount, although that has of course been
modified.
I say to David McLetchie that I was part of an
administration in Inverclyde District Council that
conferred a right to buy, but we took account of
the social and economic circumstances at the time
we did so—which was 1978 in our case and 1979
in David McLetchie’s case. I tell him directly that
things have moved on. Even if he wishes to take
credit for changes that have been made, he must
recognise that the whole composition of the
housing market has changed.
Making an argument now as to why we should
simply continue as things are, on the basis of an
argument that was largely projected and advanced
in 1978, does not stand up to proper scrutiny.
Having moved on, we must give more attention to
people who need affordable housing, and
seriously question the purpose of why we build
houses.
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That is why Liberal Democrats will support the
measures for reform, although my colleague Jim
Tolson will speak about some anomalies in the
legislation that must be addressed.
We are particularly pleased about the provisions
for regulation, which is necessary and overdue.
The committee’s report points to a number of
areas in which greater clarity is required, and
some of the organisations that submitted briefings
for the debate have made it clear that, although
there are still issues to be resolved, a regulator is
nevertheless required.
That leads us to the issue of regulation with
regard to unauthorised tenancies. I am pleased
that the minister has told us that he is thinking
about the issue and will bring forward further
proposals. However, I tell him that that is really the
purpose of the pre-consultation: those proposals
should be before the committee and the
Parliament before we are asked to consider the bill
at stage 1. We are getting things a little out of
order, and it would have been helpful if that had
not been the case.
The Liberal Democrats support the need to
address the issue of houses in multiple
occupation, to provide for regulation and to give
powers to a regulator, and to look more closely at
how we address the issues of homelessness and
housing standards. However, as the committee’s
report makes clear, a large number of areas will
require further attention at stage 2. If we have the
Government’s co-operation, we will support it, but
it must respond adequately to the many issues
that Duncan McNeil detailed in his speech. Those
issues are also mentioned in the committee’s
report, which points to areas in which much more
work is needed. The bill could make a difference
to housing in Scotland, but it will not do that unless
it is amended considerably at stage 2.
Nevertheless, we will support the general
principles of the bill.
15:30
Bob Doris (Glasgow) (SNP): I begin by
thanking my fellow committee members for the
robust scrutiny that we carried out in preparing our
stage 1 report, and by thanking the committee
clerks and researchers for the excellent support
that we received from them. Our convener,
Duncan McNeil, mentioned that, and also the
constructive way in which the Scottish
Government and those who gave evidence to the
committee engaged with us.
During our evidence-taking sessions, it quickly
became clear that there is almost overwhelming
support for reform of the right to buy. There is
support for the right to be ended for new tenants
and for existing tenants who choose to enter new-
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build properties. Some people wish to go further,
but the committee believes that the proposed
changes represent a balanced approach to reform.

That is a challenge, and it is unfair to those who
did not buy houses under the right to buy. It is a
denial of choice for them.

The social experiment of the Thatcher
Government’s right-to-buy reforms in the 1980s
undoubtedly benefited some—I do not deny that.
However, I believe that they fundamentally
undermined social housing at its core. Despite
that, the sector is starting to drive forward
positively once again. I pay tribute to local
authorities and housing associations, which are
often the main target of frustrated tenants who
have struggled to get suitable accommodation,
often because of the right to buy. Councils and
housing associations have continued to do all that
they can to support social housing in our
communities. There is no better example of that
than the new generation of council houses in
Scotland. There will be about 3,000 new council
houses in Scotland under the Scottish
Government. Under the previous Scottish
Executive, I believe that there were about six. The
rebirth of council houses in Scotland is clearly
something for which the Scottish Government
should be thanked. The proposed reform of the
right to buy has clearly been a major incentive in
achieving that goal.

I turn to another aspect of the right to buy.
Understandably, the Housing (Scotland) Bill takes
into consideration those who have been forced to
leave their homes due to demolition works. In
Glasgow, there are significant numbers of them.
Many of those tenants will move to new-build
houses, and in those circumstances they will
retain the right to buy. I ask the minister to review
that, because it is possible that the record levels of
investment that the Scottish Government is giving
Glasgow for new-build social housing might not
sustain the social housing legacy that they should
provide. Ultimately, the money could subsidise a
new generation of high-quality social rented
houses that would be lost under the right to buy. I
ask the minister to reflect on the matter and
consider it further.

In the 1980s, the right to buy changed social
housing from being a housing option of first choice
for many people to being a housing option of last
resort. I am proud that such dogma has finally
been ended. The right-to-buy reforms pushed a
“home ownership at all costs” dogma through
Scottish society and helped to fuel an
unsustainable housing market, from which we are
only now reaping the whirlwind.
Johann Lamont (Glasgow Pollok) (Lab):
Does the member share the concern of members
on my side of the chamber about the rise in rent
levels? It makes renting a council house untenable
for some people in work and makes council
housing a last resort. Partly what drove the uptake
of the right to buy in the 1980s was the fact that
people were paying less for a mortgage than they
would have paid in rent. Now rents are going up
and debt levels might be going up as well. How
would the member address that?
Bob Doris: Rent levels in the social rented
sector are kept under constant review. The
member would be better to focus on the housing
benefit reforms of the Conservative and Liberal
Democrat Government at the UK level, which will
be deeply worrying for many vulnerable people in
the social rented sector.
For every house that is sold under the right to
buy, housing debt of about £7,000 remains. That
must be serviced by rental income from the
remaining tenants, who are often in the most
challenging accommodation to repair and sustain.

The provisions on tackling rogue landlords have
also received much attention. More powers are
needed to tackle such landlords effectively. The
private sector housing bill that will be introduced in
the autumn will no doubt make a significant
contribution in that respect, but existing powers
are not being exercised. It is important to ask why
that is the case. For instance, to date there has
been no criminal conviction of a rogue landlord
who has failed to register and meet the standards
that are required in the landlord registration
schemes that councils currently operate. The fine
at the court’s disposal is £5,000. Under the bill,
fines will increase to £20,000, but the size of the
fine is irrelevant if there are never any
prosecutions. Would a £100,000 fine make any
difference if there is no enforcement? It is clear
that we need to tackle that issue.
I suspect that a local authority would have to
spend considerable time and effort and make a
considerable financial commitment to pursue and
achieve a conviction, and a conviction in any
criminal matter is not a foregone conclusion.
However, any fine that a court imposed would not
be passed to the local authority; rather, it would go
to the UK Exchequer. The system should be
reformed. Money that is raised through criminal
fines that courts have imposed on rogue landlords
should be used to support local authorities to
monitor and regulate the private housing sector. In
increasingly challenging financial times, we must
find ways of supporting councils to meet their
responsibilities. Allowing them to retain court fines
would be a strong incentive and would provide
such support. There would be zero cost to the UK
Exchequer. I have written to our new Secretary of
State for Scotland, Michael Moore, to ask him to
back my calls for that money to be retained by
Scottish local authorities for enforcement in private
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housing. That would cost the UK Government
nothing.
I commend the principles behind the bill and
hope that it will be supported in the stage 1 vote.
15:36
Patricia Ferguson (Glasgow Maryhill) (Lab):
I, too, thank the clerks, the Scottish Parliament
information centre and the witnesses who
participated in our evidence-gathering sessions on
the bill.
As Mary Mulligan said, Scottish Labour
welcomes many of the bill’s provisions. However,
we believe that work will need to be done at stage
2 to make the bill truly fit for purpose. Many of the
areas that it covers will also feature in the private
sector housing bill that is to be introduced in the
Parliament later in the session. We are not yet 100
per cent sure where the private sector housing bill
will take us and how the two bills will link together,
which makes proper consideration of the Housing
(Scotland) Bill challenging. However, we are
considering that bill today, and most of my
remarks will necessarily be about it.
Before I focus on the bill’s specific provisions, I
have to say that the bill is no substitute for more
and better homes and that the Government’s
decision to cut the housing association grant again
is a real blow.
In its stage 1 report, the committee was keen to
make the point, as Duncan McNeil has done, that,
although there has been reasonably extensive
consultation with stakeholders, the Government
has relied on those who represent tenants rather
than attempted to speak to tenants themselves.
That is not a criticism of the Scottish National
Party Government in particular; I suspect that it
has followed the pattern that has been laid out. I
accept that tenants organisations are important,
but I know that the most successful homes that
have been built in my constituency are those in
which the tenants have had a real say. I suspect
that that holds true for housing legislation as much
as it does for house design.
A Scottish housing regulator will be established
under the bill. That has been broadly welcomed,
but several witnesses suggested that the regulator
should be tasked with promoting the interests of
those who are homeless or might become
homeless—that should be one of his or her
objectives. They suggested that those who were
previously deemed to have been homeless and
had succeeded to a tenancy should receive
assessment and support that are appropriate to
their needs. I say to the minister that far too many
people re-present as homeless because they have
been unable to sustain a tenancy. I wholeheartedly agree that that vicious circle needs to be
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brought to an end but add my voice to the voices
of people who argue that the regulator must
recognise the role that housing associations play
in community regeneration. Many housing
associations undertake that important role, and
they should be supported in doing so.
Many witnesses were concerned that the
change in the criteria for the registration of social
landlords could be detrimental to smaller and
community-based housing associations. It is
important that the minister and the Government
demonstrate their support for such organisations,
particularly given the recent grant cut.
The bill aims to strengthen the provisions of the
Antisocial Behaviour etc (Scotland) Act 2004 that
apply to landlord registration, which is welcome,
as members have said. The implementation of
landlord registration schemes has been patchy
throughout Scotland, with few landlords being
refused admission to the list and little done to
enforce the provisions, which exist to protect
people from unscrupulous landlords. The
Government proposes that the penalty for acting
as an unregistered landlord should increase, and
the committee has agreed with that. If that acts as
a deterrent, that will be a good thing, but I have a
nagging doubt that it does not really matter
whether the fine is £5,000 or £20,000 because, if
registration is not enforced, the fine is irrelevant.
Enforcement is the key.
We must find a way of identifying registered
landlords. Perhaps we need to give them a
trademark, such as that used by plumbers and
other professionals. However, the bottom line is
that local authorities must be supported and
encouraged to use the law when they have cause
to do so and to share information with other
agencies, for example in relation to housing
benefit, so that they can pursue rogue landlords.
I share the committee’s view that there should
be a duty on letting agents to advise landlords that
they are required to be registered. However, I
believe that we should go further and should
consider making it an offence for a letting agency
to market properties when it knows that the
landlord cannot demonstrate registration. I ask the
minister to respond to that in his closing speech.
The bill looks to strengthen existing legislation
on houses in multiple occupation. I thank Jean
Charsley of Hillhead community council for her
most informed evidence to the committee. It is
important that we get the legislation on the issue
right. We must address the gaps that exist
between planning law, landlord registration and
HMO licensing, because the damage that is being
done to many of our communities by unfettered
HMOs is impossible to overstate.

27597

23 JUNE 2010

In several areas of Glasgow, we have flats—it
tends to be flats—in which hallways have been
made into kitchens and cupboards have become
bathrooms. The services for those alterations do
not conform to the normal stacking arrangements
in such tenemental properties, which can create
dreadful problems for the people who live below. I
accept that it is difficult to legislate on the issue
and that a balance must be struck between those
who have a long-term stake in a community and
those who are looking for affordable housing close
to a university or college, but we will build up
longer-term problems in those communities if we
do not act now.
The bill will help local authorities to control the
HMOs in their area better, but I very much hope
that, as part of the proposed private sector
housing bill that is to follow, the minister will
consider the definition of a property and conclude
that the sharing of services is not the only
consideration that should be taken into account. I
look forward to seeing that new bill when it is
introduced. I hope that, between the two bills, we
can do the right things.
15:43
Ted Brocklebank (Mid Scotland and Fife)
(Con): The Housing (Scotland) Bill deals largely
with the right to buy and housing in the public
sector, but there is a proposed amendment to the
houses in multiple occupation licensing regime.
That is welcome but, as Duncan McNeil’s
committee found, it does not go far enough in
addressing concerns about the prevalence of
HMOs in certain areas and the impact of that on
sustainable and mixed communities. I intend to
devote the few minutes that I have to highlighting
some of the housing problems that many
communities face, especially those with large
student populations.
Sandra White, Mike Pringle, Margo MacDonald,
Pauline McNeill and I gave evidence to the Public
Petitions Committee in support of some 40
petitioners from Glasgow, Edinburgh and northeast Fife. We gave evidence about householders
living in fear, not only of those living in adjacent
HMOs, but of the dangerous reconfiguration of
HMO flats, particularly in tenement buildings. Of
course there are good landlords, but some appear
blatantly to flout existing regulations, and councils
appear to interpret the legislation differently, which
makes the operation of HMOs a virtual penaltyfree zone for unscrupulous landlords. Those who
gave evidence to the Public Petitions Committee
were unanimous in their view that an extensive
review of the legislation that covers HMOs is
required.
I will outline some of the problems affecting the
town where I make my home, St Andrews, a burgh
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well known to the minister. Students from the
University of St Andrews now comprise almost half
the town’s population. The ancient heart of St
Andrews, arguably the most complete medieval
town centre in Scotland, is now almost entirely
given over to student flats. Some streets in the
town have as few as eight permanent residents
and 35 HMO flats, which means that there could
be as many as 140 HMO bed spaces in one
street. That is the level of HMO density that Fife
Council’s licensing authorities apparently find
acceptable.
Many of the houses in the historic quarter are
listed, but a large proportion of them are owned by
absentee landlords and there is growing concern
about the lack of maintenance of buildings and
gardens in what is arguably one of the most
important tourist venues in Scotland. Students and
other young people have an absolute right to safe
and secure accommodation. Some landlords—not
all, but especially those who reconfigure old
property, load-bearing walls and plumbing—are
profiteering from those young people while
simultaneously putting them at risk, as Patricia
Ferguson outlined.
Addressing only the safety, security and
wellbeing of tenants overlooks the fact that HMOs
do not exist in isolation; they are situated in
communities where other tenants are also
affected. To be effective, HMO legislation must
address the impact on communities of all the
problems associated with the concentration of
HMOs and other good neighbour issues. It is
helpful that licensing authorities may now refuse a
licence where planning permission has not been
obtained, but that does nothing to protect
communities already affected by an overwhelming
density of HMO properties, as in St Andrews, parts
of Edinburgh, Glasgow and elsewhere.
Without planning controls, HMOs tend to
congregate in certain streets and buildings,
negating all efforts to retain community cohesion.
Moreover, there is absolutely no logic to the
present arrangements that treat HMOs located in
houses differently from those situated in flats.
Planning permission must apply equally to both
property types. Failure to subject all HMOs to
planning consent will simply result in some
properties remaining under the planning radar and
will direct pressure for conversion to HMOs to
property types not subject to planning consent.
Such matters have been recognised in Northern
Ireland and south of the border, where legislation
has been introduced that requires all HMOs, as
defined in the Housing Act 2004, to be subject to
planning permission.
I pay tribute to the minister, who has given me a
fair and sympathetic hearing when I have raised
such matters with him directly. Whether he can
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convince his officials that it would be excellent
common sense to follow the Westminster example
when the housing bill dealing with the private
sector comes before us in the autumn remains to
be seen. I look forward to it.
15:48
Tricia Marwick (Central Fife) (SNP): I start by
recognising the record of this SNP Government on
housing. Some 5,308 community houses were
completed last year—the highest number since
1995, when there was a Conservative
Government, as David McLetchie pointed out.
What Mr McLetchie did not mention, however, is
that between 1982 and 1997, the other 15 years of
the Conservative Government, the Tories built
fewer houses than the 5,308 that the SNP built
last year.
I turn to the housing association issues that
some Labour members have raised. They say that
the housing association grant has been cut, and
that is true, but building costs have also gone
down. I point out to Labour members that in 200910, the SNP Government built 5,566 housing
association homes, which was more than in any
other single year since devolution.
The most important news is that councils have
started to build houses again. In the last four
months of 2009, 107 council houses were built in
Scotland compared with only 40 in the whole of
England. Once more, councils have the
confidence to build houses because this
Government made it clear in our manifesto that
the right to buy would be abolished for new
tenants. The bill before us fulfils that commitment
while preserving the right to buy.
Mary Mulligan: Does Tricia Marwick accept that
the introduction of the prudential borrowing
scheme was the catalyst for the newly built council
housing?
Tricia Marwick: I disagree. I am quite sure that
no council would be building council houses if it
thought that they could be sold off through the
right to buy. The evidence from local authorities
shows that they would say exactly the same thing.
It is quite right that we are abolishing the right to
buy for new tenants, but it would be quite wrong if
we were to remove that right from existing tenants.
Despite what David McLetchie said, the
Conservatives did not introduce the right to buy in
Scotland. The new towns in Scotland already had
their own form of the right to buy, but they did not
have the right to buy at below the cost of building
the house. Will the minister accept an amendment
at stage 2 to provide that no house, regardless of
the discount, can be sold for less than it cost to
build? That would go a long way towards
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preserving the new social rented houses that are
being built. I welcome the Government’s proposal
in that regard.
I turn to the vexed question of the private rented
sector. I am glad that Cathie Craigie is here,
because she and I have spoken often about the
problems that we have in the new towns with the
private rented sector. I welcome the Government’s
proposals to introduce a private sector housing
bill, but I agree that it is appropriate to introduce
measures on landlord registration now. In saying
so, I am aware that the existing landlord
registration scheme was introduced as part of the
Antisocial Behaviour etc (Scotland) Act 2004. The
Labour-Liberal Democrat Government decided to
do that rather than wait for the Housing (Scotland)
Bill that followed. I repeat what I said then: the
Labour Party’s decision to include landlord
registration in a bill on antisocial behaviour was
bizarre. I have not changed my mind on that with
the passage of time.
Cathie Craigie (Cumbernauld and Kilsyth)
(Lab): I thank Tricia Marwick for taking an
intervention. Regardless of what piece of
legislation was used at the time, there is legislation
that local authorities can implement, but they are
not doing so. Why is the SNP Government not
insisting that local authorities use the legislation
that they have?
Tricia Marwick: I am coming to the question of
enforcement. It is disappointing that local
authorities are not acting on that legislation,
because they claim that they need clarity, which
the Government is going some way towards
providing in the bill. However, in my view, councils
could do more to enforce existing legislation.
There is absolutely no doubt that councils are not
using the powers that are available to them.
The minister knows of my frustration at Fife
Council’s inability to deal with private landlords in
Glenrothes who have bought up maisonette flats,
which are in an appalling condition. The council is
registering those landlords, who are presumably fit
to be registered and will take no action to
deregister them. Then there is the problem of the
landlords who are not registered in the first place.
Fife Council says that 99 per cent of all private
landlords are registered. It seems to me, therefore,
that we have a tick-box exercise that involves
registering landlords without looking to see
whether they are fit to be registered. People are
renting out the flats and creating conditions that
are, quite frankly, appalling and are impacting on
the whole community in Tanshall. I hope that when
the private sector housing bill is introduced the
minister will include proposals that will require
councils to act against such landlords, because
they are simply not doing so at the moment.
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I will finish with a point that I made in 2006,
when we were discussing the then Housing
(Scotland) Bill. Many members have said how
complicated the landscape for housing now is—
and indeed it is. We need a consolidated housing
bill to bring together all the existing legislation on
housing and put it in one place. The Labour Party
and the Liberal Democrats introduced a raft of
housing proposals. Unfortunately, they did not put
in the finance to back them up. I see that this
Government is also introducing a number of
housing bills and pieces of legislation. We need it
all to be put in the same place. I look forward to
hearing a commitment from the Government to
bring together all the housing legislation in the one
place to make it far easier for everybody involved
in housing to know exactly where it all is.
15:55
Charlie Gordon (Glasgow Cathcart) (Lab): I
welcome the opportunity to speak in the debate. I
will focus my remarks on the private sector
provisions in the bill. For the avoidance of doubt, I
make it clear that the Govanhill area is not in my
constituency. That said, my area includes several
previously stable communities where people now
suffer chronic problems of antisocial behaviour
that are caused by the private tenants of rogue
private sector landlords. In those communities, the
housing type is cottage flats—sometimes also
known as four-in-a-block flats—which, although a
commendable housing design in some respects,
undoubtedly means that people have to live cheek
by jowl with their neighbours.
The response to repeated reporting of antisocial
behaviour problems to the local authority, which is
responsible for landlord registration among other
things, has been that enforcement action is
problematic owing to perceived gaps in the
legislation. The gaps that the authority has
mentioned include the lack of a means of proving
that a tenancy exists and of published details of
landlords who are refused registration or are
deregistered for previous defaults. Constituents
also report that supposedly respectable private
letting agencies do not bother to check landlords
or, indeed, tenants; they are interested only in
their fee.
When a local councillor was walking one of the
affected streets to have a look the problem, he
was spotted by some of the antisocial tenant
element and threatened. They shouted at him,
“You cannae dae anythin’ aboot us.” Many of my
constituents are aware that legislation to plug the
gaps is key to effective enforcement action—
action that could restore to them the quality of life
that they enjoyed before; a quality of life to which
they have a right.
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My constituents have invested many of their
hopes in this bill, not in another bill at some
indeterminate time in the future. In his letter to the
convener of the Local Government and
Communities Committee, the minister floated the
option of shifting further legislation on rogue
landlords to a separate bill, at a future date. He
also said that he wanted to take a maximalist
approach to cracking down on rogue landlords. I
agree with the latter objective, but we should not
make the best the enemy of the good by delaying
some legislative action until we think that all
legislative action is possible. Indeed, I am not
entirely clear why we cannot take a maximalist
approach to the bill here and now—today.
For hundreds of my constituents, any delay in
legislative action means many more days when
their enjoyment of their own home is ruined by
antisocial behaviour—not all day, but at some
point in each and every day. That is happening
and yet the miscreants tell us as well as local
councillors, “You cannae dae anythin’ aboot us.”
Let us help to stop that outrage as soon as
possible.
15:59
Jim Tolson (Dunfermline West) (LD): I thank
members, clerks and officials for their valued
assistance in preparing the committee report on
the bill.
The previous Executive established the
ambitious target to eradicate homelessness by
2012. However, not only are there 142,000
households on council waiting lists across
Scotland but the housebuilding industry is unable
to keep up with the growing need for housing,
particularly in the social rented sector. For years,
Shelter Scotland and the Scottish Federation of
Housing Associations have been saying that an
extra 10,000 homes per year need to be built if we
are to meet the 2012 target, yet, in 2009, only
5,308 new social homes were built.
One of the best ways to prevent homelessness
is to provide help and guidance to those who
present as homeless, to help them to sustain a
tenancy. A simple assessment of support needs
from the start will save many tenancies, prevent
repeated homelessness and minimise the impact
of homelessness.
However, if we are to solve Scotland’s housing
crisis, much more affordable housing, especially in
the rented sector, is desperately needed across
Scotland. There is an overwhelming case for
abolishing the right to buy for new-build council
and social landlord houses, as the bill proposes.
We are pleased that the Scottish Government has
listened to the Liberal Democrats and is legislating
to remove the right to buy new-build social
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housing. Ending the right to buy in respect of newbuild properties and new tenancies will stop the
loss to the private market of much-needed
affordable homes for rent.
The bill allows some tenants to retain the right to
buy if, for example, they become an owneroccupier or move into the private rented sector for
a period. I question why a tenant who voluntarily
moves to a property in the private sector should be
allowed to regain the right to buy if they move
back into public sector property. In such a case,
they would be able not only to count their previous
period as a tenant towards their right-to-buy
discount but to include their period in occupation
of private sector housing in the minimum qualifying
period and for right-to-buy discount entitlement
purposes.
My other concern relates to the modernised
right to buy that was extended to housing
associations under the Housing (Scotland) Act
2001, with all housing associations with charitable
status being granted a 10-year exemption until
September 2012. The bill includes no provisions to
amend or continue that. The Liberal Democrats
believe that the exemption should be continued
indefinitely, as both the SFHA and Shelter have
argued.
The Liberal Democrats support the proposals to
extend the period for pressured area status to a
maximum of 10 years and to enable local
authorities to designate the types of houses that
they wish to retain for social rent, given the
particular pressure on larger households. That
welcome step will allow local authorities to plan
strategically, giving them further autonomy in
developing and implementing their housing
strategies to suit the needs of their areas.
I want to protect housing stock numbers as
much as possible, so I would like the Government
to go further to protect our housing stock. It should
take on board some of the suggestions that
Shelter and the SFHA have made. In particular,
Shelter Scotland has suggested additional
provisions that it would like to see included in the
bill, including better support for homeless people,
with the aim of sustaining tenancies. The Local
Government and Communities Committee noted
that there was merit in those suggestions and
recommended that the Government gather more
evidence on them, with a view to lodging
amendments at a later date.
Although both the committee and the main
stakeholders have welcomed the proposals in the
bill for an independent Scottish housing regulator,
there are still areas on which the Government will
need to provide more clarity. Those include the
issue of how the regulator will use regulatory
intervention to address the most poorly performing
registered social landlords. Various bodies have


670

27604

expressed concern about a system of regulation
that depends heavily on self-assessment and
about whether the required level of resources will
be made available to enable the body to function
properly.
Like many members, the issue that comes up in
my casework most often is that of social housing—
more accurately, the lack of it and sometimes its
poor quality. Living in rundown, overcrowded,
damp housing has a knock-on effect on people’s
lives, affecting both physical and mental health, as
well as a long-term effect on the educational
achievement of children in such households.
Figures from Shelter show that children living in
poor housing, whether it be overcrowded or
temporary, are twice as likely as other children to
leave school without qualifications. Sorting out
Scotland’s housing issues will be difficult, but the
bill is a start.
With the introduction of the bill, the Government
has made some welcome steps. However, more
needs to be done if it is to have a real impact on
the Scottish housing crisis.
16:04
John Wilson (Central Scotland) (SNP): In
today’s debate, members will draw on their own
experiences,
especially
of
dealing
with
constituents who come to their surgeries with a
range of problems. In my experience, those
problems relate largely to housing issues.
As other members have said, the Local
Government and Communities Committee held a
number of evidence-gathering sessions when
considering the bill. The bill’s main policy thrust is
“to improve the value that social housing delivers for
tenants”.

That includes reform of the right to buy and
improved regulation.
Some aspects of the bill aim to put into
legislation the recommendations that were made
by the repossessions group regarding protection
of unauthorised tenancies. Although there was
cause for concern regarding the power to
introduce secondary legislation, as the Local
Government and Communities Committee says in
its report, I know that the Scottish Government will
endeavour to produce more detailed proposals
now that the repossessions group has made its
recommendations clear.
The committee recognised that much more work
needs to be undertaken on the landlord
registration aspects of the bill. The Government
proposes to increase the penalty for an
unregistered landlord to £20,000. It is clear that a
less-than-robust approach has been taken
towards private landlords in the past. That said,
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the recent announcement by the Scottish
Government of increased investment in Govanhill
indicates its desire to adopt a more proactive
approach.
I know from the experience of my constituents
that many areas are blighted by a proliferation of
buy-to-let landlords who are not concerned by
antisocial behaviour legislation—or by any
legislation, for that matter. Unregistered landlords
need to be dealt with. During evidence sessions, it
became apparent to the committee that
enforcement action by local authorities under the
landlord registration scheme is patchy at best—in
some places, it is non-existent. For example, in
one year, South Lanarkshire Council issued 334
rent penalty notices, whereas North Lanarkshire
Council issued none. The figures also show that
there were no reports to procurators fiscal by any
Scottish local authority regarding any private
landlord.
I come now to the meat of the bill and the reform
of the right to buy. I might be one of the Stalinist
tendency to which David McLetchie referred—
although I do not often call myself a Stalinist. The
Conservatives’ homage to privatisation in the form
of the right to buy is clear. The figures cited in the
committee’s report indicate a complete reversal of
fortune for public authority housing provision, with
only 326,000 dwellings in 2009 in comparison with
more than a million dwellings in 1979. I argue—
and have stated in the chamber previously—that
we have had not so much a housing policy as a
tenure policy in the past. The home-owning
democracy that was promoted from the 1980s
comes at a significant and, at times of economic
uncertainty, increasingly human cost.
The bill proposes to end the right to buy for all
new tenants. As a member of the Local
Government and Communities Committee, I was
struck by the support for that proposal from
witnesses and people who responded to the
consultation. The bill also attempts to address
some of the concerns about service delivery for
tenants, especially where tenant participation is
regarded as a box-ticking exercise, rather than as
effective community empowerment.
Best practice and performance among social
landlords are key elements of the bill. The role of
the Scottish housing regulator will have real
significance.
Many housing associations are undertaking
financial viability exercises and, in relation to
scrutiny, I have been concerned for some time that
many RSLs that operate in the same locality are
paying high salaries to directors or chief
executives. Remuneration levels in the sector are
high: for example, £48,000 to £57,000 for a
director of a housing association with a stock of
about 300 houses. The February 2009 issue of
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Social Housing highlighted the issue of salaries
among the top 25 Scottish RSLs. On average,
staff costs increased by 8.5 per cent in 2008. The
proposal to give the Scottish housing regulator
detailed powers to set performance targets for
social landlords is to be welcomed.
I note from yesterday’s emergency budget that
housing benefit will be capped at £250 a week for
a one-bedroom property and at £400 a week for a
four-bedroom property, although the UK
Government was referring mainly to rent levels in
London. Yesterday’s announcements also contain
a proposal to cut by 10 per cent the housing
benefit that is paid to anyone who has been
registered as unemployed for more than a year.
That will have a significant impact on income
levels for local authority provision and the
registered social landlord sector.
I welcome the stage 1 debate and the broad
principles of the bill, and I look forward with
interest to scrutinising the amendments that the
Government and members will lodge at stage 2. I
thank everyone who provided written and oral
evidence. I also thank the committee clerks,
SPICe and colleagues on the committee, who
assisted me in reaching a better understanding of
the issues that the Parliament must tackle to
resolve some of the major housing issues in
Scotland.
16:10
Karen Gillon (Clydesdale) (Lab): I thank the
Local Government and Communities Committee
for the report and the information in it. The bill is
important and I welcome the opportunity to speak
in the debate.
I speak not as a member of the committee but
as the constituency member for Clydesdale. I do
not expect that my postbag and surgeries are very
different from those of other members. Two main
complaints come up. The first is the length of time
that it takes people to secure a tenancy in the
social rented sector, whether that is through the
council or a housing association.
Many people who come to see me are living
with family members, often in an overcrowded
situation. There is a clear need to look again at
that group of tenants. In rural constituencies such
as mine, people often want to stay in the villages
in which they were brought up. They do not want
to pick a particular street or part of the village, but
they want to stay in the village. However, as things
stand, it is difficult for such people to gain points
and move up the housing waiting list. There is a
need for some element of local direction or
discretion to support such people to find housing
in the communities in which they were brought up,
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thereby incentivising young families to stay in the
area that they know.
People who live in expensive private rented
accommodation make up another group that I
encounter. Many such people receive housing
benefit, and John Wilson was right to ask how the
reductions in housing benefit that were announced
yesterday will impact on them. Many of them pay
rent at a level that is probably way above what the
house is worth, although that is the level that can
be charged in the area. If housing benefit is
reduced, perhaps rent levels will similarly reduce.
However, the changes might plunge people into a
situation in which they are unable to fund their
tenancy and must present to the local authority as
homeless, which will cause additional issues for
us. I welcome the provisions that will strengthen
the regulation of landlords, as far as they go, but it
would be helpful to be able to see the private
housing bill that the minister seeks to introduce.
The second most common complaint is about
antisocial behaviour and the impact of antisocial
tenants on individuals and communities. Just last
week, four different families raised with me the
behaviour of the same tenant, who is well known
to me as a result of various breaches of other
tenancies as a result of antisocial behaviour. The
tenant is on the merry-go-round of the council’s
never-ending duty to provide him with a house. As
Charlie Gordon said, some people think that they
are untouchable.
Let me give members another example of an
applicant for housing. He is a 19-year-old who was
previously in care and first presented as homeless
in 2005. During the past four years he has been
provided with accommodation in 17 different
establishments. In almost all instances he has lost
his accommodation due to threatening behaviour
or violence. Six months ago he was placed in a
dispersed flat and a range of support was
provided. During his time in that accommodation
there were numerous complaints of antisocial
behaviour, which culminated in his being arrested
and charged with serious assault after allegedly
stabbing a young man. After a short period in
prison he was placed in another dispersed flat.
Despite the high level of support that is on offer,
that applicant for housing continues to act in an
unacceptable manner, and it looks like he will lose
his accommodation again. He has received a high
level of support throughout the period that I have
described.
I welcome the measures that South Lanarkshire
Council has taken through the breaking the cycle
project and the negotiated entry into secure
tenancy project, which provides support to those
with a history of substance misuse. I also welcome
the Shelter Scotland families project. However
there seems to be a group of people on a merry-
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go-round of antisocial behaviour that we have not
managed to deal with. I am happy to support
Shelter’s proposal that we have a needs-based
assessment at the beginning of the process.
However, we also need to have a serious debate
about what happens at the end of the process. If
someone has had the assessment and support but
still refuses to address their antisocial behaviour,
what do we do? At what point do we put the needs
of the community ahead of the needs of such an
individual? At what point do we say that enough is
enough?
There may be a right to a tenancy, but it comes
with responsibilities, and some people simply do
not want to accept those responsibilities. None of
us in the chamber would put up with a merry-goround of antisocial tenants next to us in the streets
that we live in; if we are honest, none of us would
be expected to put up with that. However, other
people in other streets in Scotland are expected to
put up with that. No one would disagree that we
need to increase the supply of social rented
housing, and it goes without saying that we need
to take much stronger enforcement action against
unscrupulous private landlords and provide
greater support to those who become homeless.
However, we must deal with the growing
perception in parts of Scotland that the only way in
which someone can get a social rented house is
for them to make themselves homeless. If they
then display antisocial behaviour, no one will be
able to do anything about it other than simply
move them somewhere else. That is not good for
the communities that I represent and it is not good
for this Parliament. If we are honest, all of us can
and must do more through the bill and other
legislation that is coming, on which I hope that
members will work together.
16:17
Anne McLaughlin (Glasgow) (SNP): I have
listened with interest to my colleagues from all
parties. I have listened, too, with not a small
amount of pride because the SNP introduced this
major piece of legislation. I am also proud of the
cross-party co-operation that has taken place and
the determination of politicians on all sides to
ensure that we meet the commitment to house
everyone by 2012.
There is no point in repeating all that has been
said, but there is a point in repeating some of it.
Like many of my colleagues, I view the reform in
Scotland of the right to buy with great pleasure.
When in government, the Labour Party left many
of Margaret Thatcher’s key policies in place.
However, the SNP is committed to ridding us of
one such policy that severely depleted the social
housing stock and no doubt contributed to the
increase in homelessness. None of us needs to be
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reminded of the countless tales of misery caused
by the lack of social housing and affordable
housing. However, we must remind ourselves
constantly that waiting lists are not abstract,
because every name on them represents a
constituent who is living in conditions that they do
not deem acceptable—they are almost always
right about that. My criticism is not of those,
including my parents, who took the opportunity to
buy their council home, but of those who
disgracefully sold off much-needed homes.
I welcome to the chamber members of Croftfoot
housing action group, from the south side of
Glasgow. Croftfoot is a great area, with solid
housing stock and good people, but problems
have emerged there that threaten the social and
physical fabric of the area. For example, some
private landlords refuse to repair or even maintain
properties and communal areas. Their attitude
seems to be, “I don’t live there, so I don’t care.” No
more will they be able to get away with that. I pay
tribute to people such as those from Croftfoot who
have lobbied politicians, held public meetings and
lived and breathed this bill and the proposed bill
on the private rented sector.
I back the call in the briefing notes that all
members received from Shelter Scotland for better
support for homeless people, once they have been
housed, to help them sustain their tenancies.
I want to mention a group of people who I
believe should get the same support but who too
often slip through the net: people who live with
mental health problems. I recently met a
constituent—I will call her Michelle—who had a
fantastic housing association house for her and
her family in a very sought-after area. She
suffered years of abuse as a child, but she got on
with her life, found a job that she loved, married a
husband she presumably loved and had four
lovely kids. They built a life for themselves in that
housing association house.
Recently, something happened to Michelle—
something that brought it all back—and, as a
consequence, she suffered from severe posttraumatic stress disorder. She also developed
bipolar disorder, which might have been triggered
by the trauma of reliving her childhood ordeal.
Traumatised and confused, she told the housing
association that she was giving notice and moving
her family away. The housing association
accepted that without question and gave the
property to another tenant. Of course, Michelle
instantly regretted the decision, but she felt that
she then had no choice.
I understand that the housing association staff
were in a difficult position and that they are not
social workers. I also know that not all tenants
want their landlord to know their personal
business. However, I do not understand why there

27610

is no obligation—not even a moral obligation—on
housing associations to ensure that decisions
such as those that Michelle made are not simply,
as in Michelle’s case, a cry for help. Her decision
was a huge mistake that has cost that family dear.
Another constituent, whom I will call Jim, is also
bipolar. He has good insight into his condition
when he is well, but when he is going through a
manic or depressive episode, he really struggles.
Jim had an antisocial neighbour, although I am not
sure that “antisocial” is an adequate description for
someone who smears excrement over a
neighbour’s front door. When Jim became unwell,
he simply felt that he could not cope with that
neighbour so he gave up his tenancy. The housing
association accepted that and gave the house to
someone else. Jim ended up in a homeless
shelter. That is just wrong.
Such issues need to be addressed, and I
believe that social housing providers should have
some obligation to tenants with identified mental
health problems. That could mean something as
simple as a requirement on the housing
association to help such tenants to access support
that it cannot provide before a final decision on the
tenancy is reached. I know that the issue is difficult
and that a fine line must be trodden, but we simply
cannot wash our hands of such people in the
belief that they are not our problem. Some might
suggest that I want people with mental health
problems to be given better treatment than other
tenants, but that is like saying that someone in a
wheelchair who has adaptations to their house is
treated more favourably. The issue is simply about
equality. Tenants with mental health problems
should be given additional support so that they are
treated not better than but equally to other tenants.
In conclusion, the Housing (Scotland) Bill gives
the Parliament a chance to stop the
haemorrhaging of Scotland’s social housing out of
the social housing sector. The bill will allow us to
make progress on tackling a number of key issues
that affect our constituents, such as my colleagues
from Croftfoot, who simply want to preserve their
neighbourhood. In addition, the bill affords us an
opportunity to address new issues. For those
reasons, I support the bill and the motion that is
before us today.
The Deputy Presiding Officer (Trish
Godman): We move to wind up speeches.
16:22
Jamie Stone (Caithness, Sutherland and
Easter Ross) (LD): Taking the speeches in
reverse order to start with, I compliment Karen
Gillon on getting to the heart of much of what we
do as MSPs. She outlined, succinctly and
correctly, not only the issue of antisocial behaviour
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but the length of time that it takes for people to get
a house or home, which is something that all
MSPs write letters about.
When Karen Gillon said that people want to stay
in their village, I think that she got to the heart of
the issue that David McLetchie failed to mention.
Some villages in the Highlands just do not have
any more houses in the social rented sector
because the houses have all been sold off. For
example, in the small Easter Ross village of
Portmahomack, which is very beautiful and is
beside the sea, a one-bedroom pensioner’s house
that was sold off some years ago was more
recently sold for a price that went into the
hundreds of thousands of pounds. Even local
people with money who do not need social rented
sector housing could not afford that sort of thing,
so what chance does the young person or old
person who needs social rented housing have of
getting such a house in the area? That is precisely
the issue that we face in the Highlands, which is
why I supported the legislation that the previous
Administration introduced and why I will support
the bill that is before us today.
Taking the speeches now in their correct order,
if I may, I am glad that Alex Neil, in giving an
outline of the bill, twice referred to improving the
bill as it progresses through the Parliament. That
is the right approach and I give him praise for that,
because I believe that we can work together and
make the bill still better. He said that “Housing:
Fresh Thinking, New Ideas” provides us with
radical thinking. He also said that the new Scottish
housing regulator will drive up performance across
the board. That will be the acid test as we come to
finalise what the regulator will do and as we dot
the i’s and cross the t’s of the legislation.
Duncan McNeil said that the views of tenants
were paramount. That is absolutely true. On
Monday of this week, in preparation for the
debate, I went round the doors in two housing
estates in my home town of Tain. When I asked
people what they thought, antisocial behaviour
and the waiting list—the time that people have to
wait, even though they might have too many
bairns in the bedrooms—were two of the issues
that came up. Duncan McNeil was correct when
he, like other Labour members, said that housing
associations could play a bigger role in community
regeneration. As a constituency MSP, I
acknowledge that message, which strikes a chord
in communities in extremely remote areas, such
as my constituency, where, until recently, the
housing association has often been virtually the
only player in the game.
Mary Mulligan was correct when she said that
housing underpins everything else. That is true, as
was apparent on my visit in my home town of Tain.
If we get the housing wrong, numerous problems,
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whether with health or antisocial behaviour, follow
from that.
I have already
McLetchie said.

touched

on

what

David

I am full square behind what Ross Finnie said.
He and I have talked at great length about the idea
that ownership and mortgages are not necessarily
for everyone. Over recent decades, we got well off
beam in pursuing home ownership. We all have
constituents who went into the mortgage sector
who, frankly, were never going to be able to afford
it. Before the credit crunch, moneylenders
persuaded people, in a quite wicked way, to buy a
bigger house and borrow more, and look where
we are now. There is nothing wrong with rented
housing. The trick, as Ross Finnie and I have
discussed, is to get the private sector to play the
game. An enormous number—as many as 70,000,
it is thought—of privately owned houses in
Scotland could be used to provide rented
accommodation. It is not necessarily correct for
everyone to get on the mortgage ladder.
Bob Doris referred to the situation that I have
just outlined as the home ownership “whirlwind”,
which is an accurate description. He also
mentioned the proposed rise in the fine for failing
to register to £20,000, which is probably quite
correct.
Patricia Ferguson talked about tenant
participation and, like others, made the crucial
point that letting agencies that knowingly handle
properties that belong to unregistered landlords
should be called to account. As someone said—I
am sorry, but I cannot remember who it was—
such agencies are interested only in getting the
fee. They need to be clobbered, because that is
deeply irresponsible and just gets people into
trouble.
As the father of three former students, two of
whom were educated at the University of St
Andrews, I associate myself entirely with Ted
Brocklebank’s remarks. I regret to say that one of
my daughters very nearly burned down her flat for
all the wrong reasons to do with multiple
occupancy. Her poor father had to pay something
of a bill to put that flat right, but we all learn from
our experience.
Charlie Gordon, apart from speaking in a dialect
that is not recognised in Caithness and
Sutherland—although I understood him, because I
worked with Glaswegians at Nigg in my day—quite
rightly pointed out that when it comes to rogue
landlords, there are gaps in the legislation. I am
sure that we have all raised that issue with our
local authorities. Despite the best intentions of
their legal services departments, it is not
necessarily possible for action to be taken. As an
aside, I point out that legal services departments
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are often overstretched from the point of view of
the budget, resources and time that they can
throw at dealing with such matters.
I see that my time is up, so I commend the bill to
Parliament. My party supports it. Of course work
must be done at stage 2 to fine-tune the bill and
make it better still, and I hope that that can be
achieved.
16:28
Alex Johnstone (North East Scotland) (Con):
I am tempted to start by asking, “Where do I
start?”
It has been an interesting debate. I have come
to the Housing (Scotland) Bill slightly later than
some, but I have read through the paperwork that
has been produced, including the stage 1 report. I
was interested to find out that, as has emerged
during the debate, members’ views on the bill are
less than unanimous. A popular view, which a
number of members have expressed, is that
although the bill might be necessary, it needs to
be changed. Even the minister has expressed
doubt about whether some issues should be
tackled in the bill or in the subsequent bill to deal
with the private rented sector that he is planning.
In other words, the bill seems to be a bit of a work
in progress.
However, I intend to go through the issues and
talk to them from a Conservative point of view. I
want to be constructive and inclusive and to make
some clear statements about where the
Conservatives are coming from.
I am interested to hear the views that have been
expressed about private landlords and the private
rented sector. Indeed, it is characteristic of the
debate that there is, as ever, hostility to anything
that contains the word “private”. What worries me
greatly about that is that the minister has made it
clear that the private rented sector has a major
part to play in providing affordable housing for rent
in Scotland in the years to come. In fact, with the
difficulties with long-term finances that yesterday’s
budget set out, it is inevitable that if we are to
make progress in the sector, we need to bring in
more private money, more private investment and
more private capital. For that reason, it is essential
that we do nothing, in the bill or in any subsequent
legislation, that would have the effect of reducing
the amount of housing that will be available in the
future through private landlords in the rented
sector. There are plenty of historical examples of
how failure to regulate appropriately has meant
that we have lost the contribution that the private
sector can make.
I welcome some of the things that have been
said about landlord registration. It is obvious that
the existing legislation has not functioned. Many of
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the people whom I have talked to say that those
landlords who have been involved in the process
have been self-selecting because they are good
landlords anyway, and that the fees involved have
simply been a tax on responsible landlords. The
existing legislation is not achieving its objective
and, although I hear everything that has been said
about the experiences in Govanhill and other
places, and I fully support the position that has
been taken on them, over the rest of Scotland,
where the problems are perhaps different, the
scheme has been equally ineffective, so it requires
to be reviewed.
As we talk about some of the other provisions in
the bill, I must move on quickly to the issue of the
right to buy. Members will not be surprised to hear
that I believe that the right to buy was the single
most important driver for social change in Scotland
in the past 50 years and that, as such, we must
respect the contribution that it has made.
However, even in today’s debate, we have failed
to recognise that contribution, and I will make one
further point on that. We have heard a number of
contributions, including an extremely good speech
from Karen Gillon, who pointed out some of the
problems that we have in our communities today.
However, the safest and most sustainable
communities to be found anywhere in Scotland are
those that started out as high-quality housing
estates that were built for rent and in which
significant numbers of houses passed into the
private sector. Those mixed-tenure communities
have made great progress in dealing with issues
such as antisocial behaviour, and they are
genuinely safe communities throughout most of
Scotland.
Tricia Marwick: Will the member take an
intervention?
Christopher Harvie (Mid Scotland and Fife)
(SNP): Will the member give way?
Alex Johnstone: I do not think that I have time
to take an intervention, unfortunately.
The Deputy Presiding Officer: You have
plenty of time.
Alex Johnstone: I will take an intervention from
Mr Harvie.
Christopher Harvie: The member has sincerely
praised the high quality of Scottish public housing.
Will he extend the same level of praise to the
private estates that have been put up in the past
15 years that are barely reaching grade C for
European thermal efficiency measures?
Alex Johnstone: The member raises an area
that I do not intend to go into today, but in which
we might find a great deal of common ground
sometime in the future.
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Jamie Stone: Will the member take another
intervention?
Alex Johnstone: No, I am not prepared to go
further down that road.
I need to address another issue that has been
raised during the debate—the idea that the selling
of publicly owned housing for rent into the private
sector has somehow added to the burden of public
debt. Local authorities had the opportunity to use
the receipts that they accrued through the sale of
such property to reduce their housing debt. If they
did not take that opportunity, that was their
decision, which was not forced upon them by
anyone else. Spurning the opportunity to bring in
money through the sale of council property to
additionally underpin the programme of building
and restoring of existing property that is possible
under current circumstances is an act of neglect
that will cost tenants in Scotland in a way that has
not been seen previously. We must take every
opportunity to bring new money into the social
rented sector, and that opportunity has been
missed.
Another issue that I must touch on is houses in
multiple occupation. That issue, which was ably
addressed by Ted Brocklebank and members in
other parts of the chamber, needs to be dealt with.
The news that Ted Brocklebank has been able to
discuss the matter in detail with the minister
already indicates that there are genuine
opportunities to move on and achieve something
in that area.
We need to achieve safe, sustainable
communities; we need to provide affordable
housing by a range of means; and we need to
consider how we provide sustainable mixed-tenure
communities for the long term. The bill throws up
huge opportunities, and we will continue to work to
ensure that those opportunities are taken.
However, the Stalinist tendency and the hostility
towards anything that has been proposed by the
Conservatives in the past—regardless of how
obviously successful it has been—have introduced
an element of discord into the debate that makes it
impossible for the Conservatives to support the bill
at stage 1. Consequently, we will vote against it.
Nevertheless,
presuming
that
we
are
unsuccessful, we look forward to dealing
constructively with the opportunities that will be
afforded at subsequent stages.
16:36
Mary Mulligan: I was going to say that it has
been a good debate, in which many pertinent
issues have been raised. I think that Mr Johnstone
must have written his summation before he
listened to the debate. I sometimes felt that the
bill, the committee report and the witnesses’
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statements had not been completely understood;
therefore, I cannot move on to the substance of
the debate without responding to Mr Johnstone. It
is not that Labour members are opposed to
anything private; it is that the Tories continue to
display their aversion to anything public. We saw
that yesterday. Let us be clear: it is not just in
public estates that we see antisocial behaviour.
Antisocial behaviour is even more difficult to deal
with when it occurs in an owner-occupied property,
as we do not have the kind of sanctions to deal
with that that we have in the public sector.
However, let us move on and be more positive. I
referred earlier to Shelter’s suggestion that we
should have an assessment of support needs for
homeless people and how that could be provided.
Several members have addressed that.
Karen Gillon raised the issue of allocations and
antisocial behaviour. She wants allocations to
recognise local connection. I know that there was
an allocations working party; I ask the minister
what that came back with in relation to addressing
some of the issues around people wanting to stay
in particular areas to give or receive family
support, for work or for whatever reason. There
seems to have been a reduction in the number of
allocations on the basis of local connection and I
wonder whether the working party has commented
on that.
Anne McLaughlin talked about people with
mental health problems needing assistance; I
welcome her raising of that issue, which needs to
be addressed. Shelter’s proposal includes such
provision, although it would not necessarily be
provided by the housing association or the local
authority. A relevant agency could be flagged up
that would provide that kind of support, and even
the provision of a pathway to such support could
lead to that assessment working. The points that
she made were very pertinent.
As I said in relation to Karen Gillon’s points, we
should consider the issue around sensitive lets. In
no way do I want to dilute the homelessness
legislation, of which we are all justly proud, but
there are concerns that other reasons for
allocation—whether
overcrowding
or
local
connection—are not being prioritised. We need to
ask whether there is an issue about the
interpretation of homelessness legislation that
creates the tension in the allocation systems, and
whether the bill could be amended in a way that
could address that.
Other possible amendments could include
something to strengthen the role of the Scottish
housing regulator in respect of its inspection of
housing associations, and its wider role in
economic regeneration and environmental issues.
Many of our housing associations have been
successful in such areas, but the regulator might

27617

23 JUNE 2010

want to include that in its programme of
inspection.
A further subject for inclusion by means of an
amendment might be party flats; that issue has
been raised frequently by my colleague Sarah
Boyack. I know that the minister has had
discussions with Sarah Boyack and some of the
local authorities about the matter. The committee
accepted that the issue might be a problem in
places such as Edinburgh and Glasgow, but noted
that it is not such a problem elsewhere—Alasdair
Allan said that it was not a problem in the Western
Isles, for example.
In his opening speech, the minister made a
great deal of the fact that, in introducing the bill, he
had taken account of the importance of the views
of stakeholders, and Duncan McNeil said that it
was essential to involve tenants in the construction
and implementation of legislation. It is important
that we recognise that there are housing
professionals who have strong views about where
the bill should be going, and we need to listen to
them. However, we also need to be a bit more
imaginative about how we consult tenants. Again,
housing associations have a good record of
continual and regular consultation with tenants.
The Parliament should adopt that approach so that
not only representatives but the tenants
themselves can feed into the legislation that we
construct.
The minister mentioned the provisions for local
connection for service personnel. That issue has
not been raised much this afternoon, not because
people do not think that it is important but because
there was general consensus in the committee
about the need to take it forward.
I welcome the new council houses that are
being built. I have no problem with that. Indeed,
Labour-controlled Midlothian Council has led the
way in council house building in Scotland.
However, I raise again the point that I raised in an
intervention about the pressure that we are putting
on rent payers in terms of building new housing. I
heard what the minister said about the £40 million
that would be made available to support council
building but, as the figures that were issued in
response to a freedom of information request
show, rent increases over the past three years
have been substantial, and the pressures that we
are putting on individual rent payers need to be
addressed before the situation gets out of hand
and council tenants find themselves trapped on
housing benefit because they cannot afford the
rent that they have to pay. As John Wilson said,
we know from the statements that were made
yesterday around housing benefit that that benefit
will not be endless. Therefore, we need to
recognise that rents should be set at an affordable
level.
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The other side of that is the impact on local
authorities, whose debt levels continue to
increase. The rent payer services that debt and
bears the burden of it—we need to take account of
that. While interest rates are as low as they are at
the moment, the situation is fine, but if they start to
increase, local authorities that have overstretched
themselves could find themselves in some
difficulty.
A number of members raised the issue of local
authority landlords; it is important that we get that
right and reinforce the existing legislation. Charlie
Gordon said that we need to make progress with
the legislation that is before us, and I hope that we
will do so.
Ted Brocklebank and Patricia Ferguson raised
issues around HMOs. We need to push on with
the legislation on that, and introduce the planning
legislation to run alongside it. We must ensure that
we regulate HMOs and create a balance of
housing in our communities.
We support the provisions for a Scottish housing
regulator and a Scottish housing charter, and we
support all those who have said that the
consultation of all tenants will be crucial to the
success of those measures.
We have had a good debate today, and I look
forward to working with all those members—not
only those on the Local Government and
Communities Committee—who have for a long
time taken an interest in housing in their
communities. It is an important issue, and we
should give it due regard.
16:46
Alex Neil: I begin by expressing my gratitude to
David McLetchie for keeping me regularly posted
on the result of the match between England and
Slovenia. At the moment, the score is 1-0.
The Deputy Presiding Officer: It is 1-0 to
whom? [Laughter.]
Alex Neil: It is to England, Presiding Officer. I
was keeping that until the end of my speech.
On a more serious note, Ross Finnie said that
the Government should respond adequately to the
points that the committee made in its stage 1
report. I give an undertaking that we will seek to
do that by responding not only to the committee’s
report, but to our on-going discussions with
stakeholders through the bill sounding board. We
will listen to and review the content of this debate,
as a number of members have made practical
suggestions that we will pursue not only in this bill
but in the bill that we are planning on private
rented housing.
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As the Tory party is the only party that is likely to
vote against the bill tonight, I will set the record
straight on a number of issues relating to the right
to buy. I fully appreciate that David McLetchie and
his colleagues are ideologically committed to the
principle of the right to buy. However, as several
members—including Ross Finnie—have pointed
out, the issue concerns not the right to buy per se,
but the right to buy at a substantial discount. The
negative impact of the discount is felt on public
finances, and in particular on the availability of
future funding for future housing.
I have the greatest respect for David McLetchie
and Alex Johnstone. However, in referring to
paragraph 109 of the committee’s report, Mr
McLetchie heavily criticised the points that Tricia
Marwick and other members made about the
average outstanding debt of £7,000 per house that
is sold off. He confused the outstanding value of
the debt with how the receipts are applied. He is
right that it is for each council to decide how to use
the receipts that are gained from right-to-buy
sales. The council can decide to use those
receipts to invest in new housing, to upgrade the
quality of existing housing or to pay off the debt.
However, the outstanding figure of £7,000 refers
to the situation after the receipts have been
applied to the debt. In other words, if a council
sells off a house at a £15,000 discount, and it uses
the receipts from that sell-off to put down against
the debt, an outstanding debt of around £7,000
per house on average still remains. That debt has
to be paid off by those who are still renting, or, if it
is not paid off, they have to pay the interest and
eventually pay it out.
David McLetchie: Is the minister seriously
suggesting that if all the receipts from sales were
applied to pay off the debts on the houses that
were built, there would still be a debt of £7,000 per
house left?
Alex Neil: Yes—that is the figure.
David McLetchie: That is totally at variance
with what you said in your answer.
The Deputy Presiding Officer: Sorry—can we
not have an argument about that?
Alex Neil: It is not. That is the point—there is a
misunderstanding on the Tory benches about the
financial implications.
I also correct Mr McLetchie, as Tricia Marwick
did, on the building of council houses. I refer
specifically to council houses not including those
built by new towns, Scottish Homes or
Government departments. He referred to council
house building at the end of the Thatcher period
and compared it with the subsequent period. I
point out that, in the year when Mrs Thatcher
came to power, 4,755 council houses were built in
Scotland. Mrs Thatcher resigned—or, more


678

27620

accurately, was pushed out—in 1990, and in that
year 1,046 council houses were built in Scotland.
By any calculation, there was a significant drop in
the number of council houses that were built
during that period.
With all due respect, the Tories have got it
wrong on the right-to-buy receipts, and they have
also got it wrong—
David McLetchie: Will the minister give way?
Alex Neil: I cannot give way to the member
again.
The member also mentioned the £100 million.
Leaving aside the fact that he takes a very narrow
view of the financial implications of the right to
buy, it is a fact of life that the £100 million that is
estimated in the financial memorandum refers to a
period after 2015, so it cannot possibly act as a
barrier to the £2.5 billion investment programme
that is in place to bring social housing in Scotland
up to the quality standard by 2015.
I turn to the issue of landlord registration and
enforcement. The current regime—I am not
making a party political point—is one that we
inherited. We agree with those who say that there
needs to be a far more robust approach to the
implementation of the current legislation. That
legislation gave local authorities powers, but the
powers are not duties, therefore there is wide
variation in how effectively the landlord registration
regime is being implemented. I have raised that
continuously with COSLA. Following the
consultation on the proposed private rented sector
bill, we are looking at the feedback that we have
received and we will publish the analysis of the
results within the next week or so. I was
particularly taken by Glasgow City Council’s
submission on the need for additional powers to
enforce landlord registration, and we are seriously
considering that.
Patricia Ferguson and Charlie Gordon
mentioned making it an offence for letting agents
knowingly to market unregistered tenancies. As I
have said, we consulted on the proposed bill and
we sought views on powers to allow local
authorities to require letting agents to provide a list
of properties that they rent out. Also, the private
rented sector strategy group is looking as part of
its work plan at the role of letting agents and how
they are regulated. We take those points on board
and we will seriously—
Patricia Ferguson: Will the minister take an
intervention?
Johann Lamont: Will the minister take an
intervention?
Tricia Marwick: Will the minister take an
intervention?
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Alex Neil: I have a queue. We will seriously
look at Patricia Ferguson’s proposal.
Patricia Ferguson: In doing that, will the
minister take account of my other point that letting
agents need an easy way to check that a landlord
is registered, as do those who are looking to rent a
property? Might it be possible to have some kind
of trademark or branding?
Alex Neil: That is also a sensible suggestion
and we are prepared to consider it.
Tricia Marwick: The minister talked about
registration. As I have pointed out, Fife Council
claims that 99 per cent of its landlords are
registered. That is good news, but the problem
that we have is a lack of enforcement and deciding
whether or not landlords are fit to be registered.
They have been registered, and there is no
willingness to deregister them. Will the minister
please consider that matter?
Alex Neil: Indeed. That is exactly the kind of
area that the new private rented sector bill will
contain proposals on. Among the proposals that
we are considering is a more robust definition of
what constitutes a fit and proper person to be
registered as a landlord. I am particularly keen to
consider landlords’ responsibilities for tenants who
engage in antisocial behaviour, particularly those
who do so regularly.
Johann Lamont: There is an issue to do with
private landlords who perceive their job to be an
investment and not a business and therefore do
not take their responsibilities seriously. As well as
considering letting agents, I urge the minister to
consider housing benefit departments, which
should not pay out housing benefit for properties
that are not registered.
Alex Neil: The problem is that housing benefit is
a reserved matter and what we can legislate on is
restricted. However, I am prepared to consider
anything that is within our powers. When we
publish the private rented sector bill, we will take
into account the points of view that have been
expressed in this debate and in the consultation.
We are considering enforcement, and we will
include in our forthcoming bill additional provisions
for more robust enforcement.
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Alex Neil: The Government has been listening
and will continue to listen to what is said on all of
those issues, and it will consider any sensible
proposals that are made outside or inside the
chamber.
I want to mention one or two issues to do with
housing associations. Again, I do not want to be
too partisan. The reduction in the housing
association grant was referred to. The target
subsidy per unit, which we have recently reduced,
is related to the actual cost of provision. In the
recent period during the recession, there has been
a 20 per cent reduction in social housing
construction costs. It is sensible that the housing
association grant target subsidy reflects that
reduction in construction costs. The important
point is that, if we can reduce the cost per unit
without affecting the quality, we can build
significantly more units for the same amount of
money.
Mary Mulligan: Will the minister take an
intervention?
Alex Neil: I have already taken several
interventions.
To back up what I have said, I should point out
that housing associations built just under 5,000
new houses in Scotland in 2009. The idea that any
reduction in HAG has resulted in a reduction in
performance in respect of housing starts therefore
does not stand up to scrutiny.
There are many other issues, which I do not
have enough time to cover. I accept many points
that members have made about the importance of
housing legislation controlling antisocial behaviour,
particularly in the private sector. In designing the
final provisions of the private rented sector bill that
we will bring before members in September, we
will be mindful of the need to include in it provision
to try to bring under control the level of antisocial
behaviour that has resulted from rogue landlord
activities in different parts of Scotland.

I say to Ted Brocklebank that I have, as he
knows, regular discussions with him and other
MSPs who have a particular interest in the HMO
legislation. As he knows, we have already laid the
statutory instrument to implement part 5 of the
Housing (Scotland) Act 2006 by the end of August.
That will be a significant landmark in making
progress towards ensuring that HMOs are properly
policed, controlled and regulated. [Interruption.]
The Deputy Presiding Officer: Will members
stop talking to each other, please?
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Housing (Scotland) Bill: Financial
Memorandum
17:00
The Presiding Officer (Alex Fergusson): The
next item of business is consideration of motion
S3M-6056, in the name of John Swinney, on the
financial resolution for the Housing (Scotland) Bill.
Motion moved,
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Housing (Scotland)
Bill, agrees to any expenditure, charge or payment of a kind
referred to in Rules 9.12.3(b)(ii) and 9.12.4 of the
Parliament’s Standing Orders arising in consequence of the
Act.—[Alex Neil.]

The Presiding Officer: The question on the
motion will be put at decision time.
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Decision Time
17:00
The Presiding Officer (Alex Fergusson):
There are three questions to be put as a result of
today’s business. The first question is, that motion
S3M-6513, in the name of Alex Neil, on the
Housing (Scotland) Bill, be agreed to. Are we
agreed?
Members: No.
The Presiding Officer: There will be a division.
For
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Gillon, Karen (Clydesdale) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
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Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
White, Sandra (Glasgow) (SNP)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Against
Aitken, Bill (Glasgow) (Con)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brownlee, Derek (South of Scotland) (Con)
Carlaw, Jackson (West of Scotland) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
Lamont, John (Roxburgh and Berwickshire) (Con)
McGrigor, Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)

The Presiding Officer: The result of the
division is: For 96, Against 16, Abstentions 0.
Motion agreed to,
That the Parliament agrees to the general principles of
the Housing (Scotland) Bill.

The Presiding Officer: The second question is,
that motion S3M-6056, in the name of John
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23 JUNE 2010

Swinney, on the financial resolution for the
Housing (Scotland) Bill, be agreed to.
Motion agreed to,
That the Parliament, for the purposes of any Act of the
Scottish Parliament resulting from the Housing (Scotland)
Bill, agrees to any expenditure, charge or payment of a kind
referred to in Rules 9.12.3(b)(ii) and 9.12.4 of the
Parliament’s Standing Orders arising in consequence of the
Act.
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0LQLVWHU IRU +RXVLQJ DQG &RPPXQLWLHV
$OH[ 1HLO 063
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7KH 6FRWWLVK
*RYHUQPHQW

'XQFDQ 0F1HLO
&RQYHQRU
/RFDO *RYHUQPHQW DQG &RPPXQLWLHV &RPPLWWHH
5RRP 7
7KH 6FRWWLVK 3DUOLDPHQW
(GLQEXUJK
(+ 63

,

-XO\ 

+RXVLQJ

6FRWODQG

%LOO

7KDQN \RX IRU \RXU OHWWHU RI  -XQH VHWWLQJ RXW WKH &RPPLWWHH V SRVLWLRQ RQ P\ SURSRVDO WR
PRYH WKH SULYDWH UHQWHG VHFWRU SURYLVLRQV IURP WKH +RXVLQJ %LOO LQWR WKH 3ULYDWH 5HQWHG
+RXVLQJ %LOO WKDW ZH DUH SODQQLQJ WR LQWURGXFH DIWHU WKH UHFHVV
, QRWH WKDW WKH &RPPLWWHH KDV GLYHUJHQW YLHZV RQ P\ SURSRVDO DQG WKDW WKHUH LV QR RYHUDOO
VXSSRUW IRU LW ,Q YLHZ RI WKH &RPPLWWHH V FRPPHQWV , ZLOO FRQVLGHU IXUWKHU KRZ WR PDNH
SURJUHVV ZLWK ERWK %LOOV DIWHU WKH UHFHVV DQG WR HQDEOH WKH &RPPLWWHH WR KDYH D FOHDU SLFWXUH
RI DOO RI RXU LQWHQWLRQV LQ UHVSHFW RI WKH SULYDWH UHQWHG VHFWRU
0\ DLP LQ WKLV PDWWHU LV WR UHVSRQG WR WKH &RPPLWWHH V FRQFHUQV DQG WR WKH FURVVSDUW\
FRQFHUQV UDLVHG GXULQJ WKH VWDJH  GHEDWH RQ WKH +RXVLQJ %LOO E\ EULQJLQJ IRUZDUG D SDFNDJH
RI PHDVXUHV WKDW ZLOO HQDEOH ORFDO DXWKRULWLHV WR FUDFN GRZQ RQ URJXH ODQGORUGV :LWK WLPH WR
GR VR OLPLWHG , SODQ WR IRFXV RQ DUHDV ZKHUH ZH FDQ OHJLVODWH WR JUHDWHVW HIIHFW , DP
FXUUHQWO\ FRQVLGHULQJ ZKDW DFWLRQ FDQ EH WDNHQ LQ WKH IROORZLQJ DUHDV


,

,

7LJKWHQLQJ XS WKH ILW DQG SURSHU SHUVRQ WHVW IRU ODQGORUG UHJLVWUDWLRQ DQG +02 OLFHQVLQJ WR
JLYH ORFDO DXWKRULWLHV SRZHUV WR WDNH LQWR DFFRXQW DQWLVRFLDO EHKDYLRXU DQG SRRU SURSHUW\
PDQDJHPHQW
,QWURGXFLQJ WRXJKHU SHQDOWLHV IRU UHSHDW RIIHQGHUV E\ LQFUHDVLQJ
EULQJLQJ ODQGORUG UHJLVWUDWLRQ EDQV LQ OLQH ZLWK +02 OLFHQVLQJ

PD[LPXP ILQHV DQG

*LYLQJ ORFDO DXWKRULWLHV D SRZHU WR FRQVLGHU ZKHWKHU QHFHVVDU\ EXLOGLQJ ZDUUDQWV DUH LQ
SODFH ZKHQ FRQVLGHULQJ +02 OLFHQVLQJ
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7KHVH SURSRVDOV DUH LQ DGGLWLRQ WR D QXPEHU UHFRPPHQGHG E\ WKH 6FRWWLVK 3ULYDWH 5HQWHG
6HFWRU 6WUDWHJ\ *URXS ZKLFK LQFOXGH GHDOLQJ ZLWK SUREOHPV RI RYHUFURZGLQJ UHTXLULQJ
OHWWLQJ DJHQWV WR SURYLGH OLVWV RI SURSHUWLHV WKH\ PDQDJH DQG LQWURGXFLQJ D PDQGDWRU\ WHQDQW
LQIRUPDWLRQ SDFN
, ZLOO EH ZRUNLQJ ZLWK NH\ VWDNHKROGHUV WKURXJK WKH 6WUDWHJ\ *URXS GXULQJ WKH VXPPHU WR
GHYHORS WKLV SDFNDJH , ORRN IRUZDUG WR ZRUNLQJ ZLWK WKH &RPPLWWHH DIWHU WKH UHFHVV WR
GHOLYHU D %LOO WKDW EXLOGV RQ FURVVSDUW\ DJUHHPHQW RQ WKH QHHG IRU XUJHQW DFWLRQ WR DGGUHVV
WKH SUREOHPV WKDW URJXH ODQGORUGV DUH FDXVLQJ LQ *RYDQKLOO DQG RWKHU DUHDV ,Q YLHZ RI WKH
WLPH FRQVWUDLQWV WKDW ZH IDFH LQ WKH DXWXPQ WKH *RYHUQPHQW DQG WKH &RPPLWWHH ZLOO QHHG WR
EH IOH[LEOH LQ FKDUWLQJ D ZD\ IRUZDUG DQG , VXJJHVW WKDW ZH PHHW LPPHGLDWHO\ DIWHU WKH UHFHVV
WR WDNH VWRFN RI ZKHUH PDWWHUV VWDQG LQ OLJKW RI RXU IXUWKHU GLVFXVVLRQV ZLWK VWDNHKROGHUV DQG
WR DJUHH D KDQGOLQJ DSSURDFK IRU ERWK ELOOV
, DP VHQGLQJ D FRS\ RI WKLV OHWWHU WR WKH &OHUN WR WKH &RPPLWWHH

$/(; 1(,/
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0LQLVWHU IRU +RXVLQJ DQG &RPPXQLWLHV
$OH[ 1HL , 063

a
7 
( VFRWWLVKPLQLVWHUV#VFRWODQGJV/JRYXN

7KH 6FRWWLVK
*RYHUQPHQW

'XQFDQ 0F1HLO
&RQYHQRU
/RFDO *RYHUQPHQW DQG &RPPXQLWLHV &RPPLWWHH
5RRP 7
7KH 6FRWWLVK 3DUOLDPHQW
(GLQEXUJK
(+ 63

 6HSWHPEHU 

'HDU 'XQFDQ
, DP SOHDVHG WR DWWDFK WKH 6FRWWLVK *RYHUQPHQW V UHVSRQVH WR WKH /RFDO *RYHUQPHQW DQG
&RPPXQLWLHV &RPPLWWHH V 6WDJH  5HSRUW RQ WKH +RXVLQJ 6FRWODQG %LOO
$V , VDLG LQ P\ OHWWHU RI  -XQH , DP JUDWHIXO WR WKH /RFDO *RYHUQPHQW &RPPLWWHH IRU LWV
KHOSIXO DQG FRQVWUXFWLYH 5HSRUW , SDUWLFXODUO\ ZHOFRPH WKH &RPPLWWHH V UHFRJQLWLRQ RI WKH
6FRWWLVK *RYHUQPHQW V
H[WHQVLYH DQG LQFOXVLYH FRQVXOWDWLRQ ZLWK VWDNHKROGHUV
DQG
UHSUHVHQWDWLYH ERGLHV RQ WKH %LOO
)ROORZLQJ GHWDLOHG FRQVLGHUDWLRQ RI WKH &RPPLWWHH V 6WDJH  5HSRUW DQG IXUWKHU GHWDLOHG
GLVFXVVLRQV ZLWK VWDNHKROGHUV , LQWHQG WR EULQJ IRUZDUG D QXPEHU RI VWDJH  DPHQGPHQWV WR
WDNH IRUZDUG WKH &RPPLWWHH V UHFRPPHQGDWLRQV DV ZHOO DV VRPH RI WKH VXJJHVWLRQV IURP
VWDNHKROGHUV , DP ZRUNLQJ RQ WKH GHWDLO RI DPHQGPHQWV ZKLFK ZLOO
H

,L

3XW PRUH GHWDLO RQ WKH LQLWLDO UHJLVWUDWLRQ FULWHULD IRU 5HJLVWHUHG 6RFLDO /DQGORUGV RQ
WKH IDFH RI WKH %LOO DQG
(QVXUH WKDW ODQGORUGV LQYROYH WHQDQWV LQ YDOLGDWLQJ RU FRQWULEXWLQJ WR LQIRUPDWLRQ ZKHQ
WKH\ DUH UHTXLUHG WR VXEPLW D UHSRUW WR WKH 6FRWWLVK +RXVLQJ 5HJXODWRU

,Q LWV 5HSRUW WKH &RPPLWWHH HFKRHG WKH 6XERUGLQDWH /HJLVODWLRQ &RPPLWWHH V FRQFHUQV
DERXW WKH PDUNHU SURYLVLRQ RQ XQDXWKRULVHG WHQDQFLHV
, FDQ FRQILUP WKDW IROORZLQJ WKH
5HSRVVHVVLRQV *URXS UHFRPPHQGDWLRQV WKH UHYLVHG SURYLVLRQV WKDW , ZLOO EULQJ IRUZDUG ZLOO
QR ORQJHU UHTXLUH DQ RUGHU PDNLQJ SRZHU LQ WKH VDPH EURDG WHUPV
, KDYH DUUDQJHG WR PHHW ZLWK WKH &RPPLWWHH RQ  6HSWHPEHU WR GLVFXVV WKH 3ULYDWH 5HQWHG
+RXVLQJ %LOO ,Q RUGHU WR DOORZ WKH &RPPLWWHH WKH RSSRUWXQLW\ IRU IXOO FRQVLGHUDWLRQ RI WKH
SURYLVLRQV LQ WKH 3ULYDWH +RXVLQJ %LOO WKDW , LQWHQG WR EULQJ IRUZDUG , ZLOO QRW SURSRVH DQ\
DPHQGPHQWV WR WKH SULYDWH UHQWHG KRXVLQJ SURYLVLRQV LQ WKLV %LOO ,QVWHDG LI QHFHVVDU\ , ZLOO
UHWXUQ WR WKHVH DW WKH VWDJH  FRQVLGHUDWLRQ RI WKH %LOO
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, LQWHQG WR EULQJ IRUZDUG D QXPEHU RI DPHQGPHQWV DW VWDJH  WR GHOLYHU WKH *RYHUQPHQW V
SROLF\ REMHFWLYH RI VWUHQJWKHQLQJ SURWHFWLRQ IRU WHQDQWV RI VRFLDO ODQGORUGV
)ROORZLQJ
FRQVXOWDWLRQ ZLWK NH\ VWDNHKROGHUV RYHU WKH VXPPHU RQ D QXPEHU RI SURSRVDOV WKHVH
DPHQGPHQWV ZLOO
H


H

H[FOXGH QHZ WHQDQFLHV RI SROLFH KRXVHV IURP WKH VFRSH RI WKH 6FRWWLVK 6HFXUH
7HQDQF\ LQ RUGHU WR SUHYHQW WKHVH KRXVHV EHLQJ VROG XQGHU WKH 5LJKW WR %X\
HQVXUH WKDW WKHUH LV PRUH FRQWDFW EHWZHHQ WHQDQWV DQG VRFLDO ODQGORUGV LQ UHQW DUUHDUV
HYLFWLRQV FDVHV DQG
DOORZ WHQDQWV IDFLQJ HYLFWLRQ WR UHWDLQ WKHLU H[LVWLQJ WHQDQF\ LQ FHUWDLQ FLUFXPVWDQFHV

,Q DGGLWLRQ , ZLOO EULQJ IRUZDUG FKDQJHV WR WKH  \HDU OHDVH DQG VWDQGDUG VHFXULW\ UXOHV LQ
VHFWLRQV  DQG  LQ WKH /DQG 7HQXUH 5HIRUP 6FRWODQG $FW  7KH FKDQJHV DUH
LQWHQGHG WR ZLGHQ WKH RSWLRQV IRU SURYLGLQJ DQG ILQDQFLQJ QHZ DIIRUGDEOH KRXVLQJ LQ RUGHU WR
GHOLYHU WKH *RYHUQPHQW V SROLF\ REMHFWLYH RI LQFUHDVLQJ WKH VXSSO\ RI DIIRUGDEOH KRXVLQJ
&RQVXOWDWLRQ RQ WKH 3ULYDWH +RXVLQJ %LOO HDUOLHU WKLV \HDU GHPRQVWUDWHG EURDG VXSSRUW IRU
OLPLWHG FKDQJHV WR WKH  \HDU OHDVH UXOHV
7KH FKDQJHV , SURSRVH DUH LQWHQGHG WR H[WHQG WKH SHULRG IRU ZKLFK UHVLGHQWLDO OHDVHV FDQ EH
JUDQWHG WR VRFLDO ODQGORUGV E\ UHPRYLQJ WKH  \HDU OLPLW 7KLV VKRXOG KHOS WKH SURYLVLRQ RI
PLG PDUNHW UHQWHG SURSHUWLHV IRU H[DPSOH 7KH FKDQJHV ZLOO DOVR H[HPSW VRFLDO ODQGORUGV
IURP WKH  \HDU OLPLW IRU VWDQGDUG VHFXULWLHV DQG VR HQDEOH WKHP WR DFFHVV ZLGHU IXQGLQJ
RSWLRQV OLNH ERQG ILQDQFH
, ORRN IRUZDUG WR ZRUNLQJ ZLWK WKH &RPPLWWHH GXULQJ LWV VWDJH  FRQVLGHUDWLRQ RI WKH %LOO

$/(; 1(,/
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The Scottish
Government
HOUSING (SCOTLAND) BILL: RESPONSE TO THE LOCAL
GOVERNMENT AND COMMUNITIES COMMITTEE STAGE 1 REPORT
1.
This paper sets out the Scottish Government's response to the Local
Government and Communities Committee's Stage 1 Report on the Housing
(Scotland) Bill (5th Report, 2010 (Session 3)). The Local Government
Committee's recommendations or comments are highlighted in bold, together
with the relevant paragraph number, and are followed by the Scottish
Government's response.

Unauthorised tenancies - marker provision
Paragraph 13 - The Committee would also have welcomed greater
clarity fmm the Scottish Government on the approach that it is likely to
take in relation to unauthorised tenancies. It therefore calls on the
Minister to provide more detail to the Committee on the Scottish
government's intentions in relation to unauthorised tenancies before
the Stage 1 debate.
2.
The Scottish Government responded on this matter on 21 June and
undertook to give the Committee advance warning of any substantive power
being proposed. In its report published on 18 June, the Repossessions Group
concluded that legislative protection in Scotland for unauthorised tenants is
stronger than that in England, but that protection in Scotland is based on case
law (Tamroui v Clydesdale Bank). The Group recommended that action
should be taken to bring this protection onto a firmer statutory basis. The
Scottish Government will propose an amendment at Stage 2 to provide that
and to address the concerns expressed about the marker provision in the Bill.
The Government does not expect that it will require the broad power to
introduce secondary legislation which was included in the marker provision,
and its amendment will reflect this.

Shelter's proposals for the Bill
Paragraph 25 - While the Committee considers that there may be some
merit in the suggestions by Shelter Scotland in relation to adlditional
areas that should be covered by the Bill, it notes the comments of other
stakeholders and suggests that the Scottish Government should gather
more evidence on the outcomes and implications of these proposals
with a view to potentially introducing amendments at a later stage of the

1
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Bill's parliamentary consideration if there is proven merit in tlhese
proposals.
3.
Shelter's proposals, and the Scottish Government's consideration of
these are set out below:
3.1
Access to support - All homeless or potentially homeless people should
be given access to housing support if this is required. Shelter envisages local
authorities providing a) an assessment of support needs and, then, b)
securing services which meet these households' needs based on the
assessment.
3.1.1 The Minister for Housing and Communities established a sounding
board made up of key stakeholders to consider how the provisions in the
Housing Bill might be strengthened. The majority of stakeholders on the
sounding board agreed that housing support has a valuable role to play but
they were not convinced of the merits of Shelter's proposal. They thought that
services should be tailored to meet the needs of individuals rather than
targeted indiscriminately at all homeless or potentially homeless people, who
might not all need or benefit from this provision. The proposed amendment
could have the unintended consequence of reducing the availability of
housing support for other groups of service users such as tenants or sheltered
housing residents. This would be a particular risk in an environment where
funding for public services is limited and will be increasingly constrained in
future.
3.1.2 The Scottish Government is not sufficiently persuaded of the merits of
this proposal and will not be taking forward amendments to the Bill.

3.2
Homelessness referrals - Shelter believes that all statutory homeless
referrals to registered social landlords should be dealt with on the same basis
using the powers within the 2001 Act. The Housing Bill should reframe that
legislation to make the use of these powers mandatory.
3.2.1 Shelter's proposed amendment would make use of section 5 of the
Housing (Scotland) Act 2001 mandatory for all homeless referrals between
local authorities and RSLs. Their proposal did not find strong support in the
stakeholder sounding board. Both members (including the Chartered Institute
of Housing (CIH) and the Association of Local Authority Chief Housing
Officers (ALACHO)) and the Scottish Housing Regulator (SHR) considered
that the emphasis should be on preventing homelessness in the first place
and on securing the best outcome for homeless applicants; and that it is the
outcome rather than the process by which it is achieved that is important.
3.2.2 The Scottish Government is not sufficiently persuaded of the merits of
this proposal and will not be taking forward amendments to the Bill.
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3.3
Pre-action requirement for evictions: Shelter proposed that social
landlords should have to demonstrate that they have complied with certain
requirements before being granted a decree for eviction of a tenant for rent
arrears. This is analogous with the protection for owners in the Home Owner
and Debtor Protection (Scotland) Act 2010.
3.3.1 Shelter's proposal to require landlords to take certain steps and make
more contact with tenants before starting eviction action aims to achieve
greater consistency in practice around rent arrears and evictions among
social landlords in Scotland. It was fairly strongly supported in our recent
consultation on evictions. Those in favour of the amendment included CIH
and a majority of the social landlords who responded independently. COSLA
and some of the latter did have reservations about costs, but it is difficult to
assess the likely financial impact of pre-action requirements as each landlord
already has their own processes and procedures in place.
3.3.2 Although the requirement would simply formalise and standardise
existing good practice, the Scottish Government accepts that there may be
some initial additional costs for landlords in reviewing and re-organising their
current processes. It is however likely that savings over the longer term, as
the number of cases referred to court reduces, would more than compensate
for these. In 2008-09, for example, 19,708 cases were taken to court but
eviction actually occurred in only 3,297 of these cases.
3.3.3 The Scottish Government is considering
amendment that will address this issue.

how to bring forward an

3.4
Consolidation of the tenancy regime: After seven years of the Scottish
Secure Tenancy regime Shelter suggest a few minor reforms which would be
useful.
3.4.1 The Scottish Government gathered evidence on the proposals through
discussion with stakeholders at a sounding board for the Bill convened by the
Minister of Housing and Communities, and through consultation with key
stakeholders, including SFHA, CIH and COSLA, on the proposed
amendments around evictions and changes to the tenancy regime.
3.4.2 Allowing tenants facing eviction to retain their existing tenancy in
certain circumstances.
Shelter's proposed amendment would allow tenants
who can agree a way forward with their landlord regarding payment of rent
arrears (and any other costs due), after the eviction decree has been granted,
to retain their tenancy where the full circumstances of the case warrant this.
One example might be where the tenant has mental health problems and was
not represented in court.
3.4.3 There was strong support for this proposal because of its potential to
mini mise the impact of eviction on the whole household, particularly children.
It could also achieve substantial savings for landlords, tenants, and the public
purse by preventing homelessness. It would remove the current disincentive

3
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for landlords to keep tenants in their existing tenancy by removing the need
for arrears which remain post-decree to be treated as former tenant arrears
(these are more difficult to recover than current tenant arrears).
3.4.5 Given the strong support, the Scottish Government plans to introduce
an amendment that will allow tenants facing eviction to retain their existing
tenancy in certain circumstances.
3.4.6 Introducing an application and appeals process for succession and
joint tenancy cases. There was clear support from CIH, the Scottish
Federation of Housing Associations (SFHA) and COSLA for Shelter's
proposed amendment to introduce an application and appeals process for
succession and joint tenancy cases. This would rectify the current position
that there is no formal procedure in place for tenants to apply for succession
or a joint tenancy nor a right of appeal if an application is refused. Currently,
in the event of a dispute, the applicant has to wait for the landlord to raise an
eviction action against them on the ground that they are an unlawful occupier
and the tenant then has to defend this.
3.4.7 The proposed amendment could save both time and resources by
preventing the need for the landlord to take the action through the court in the
majority of cases. This amendment would also put the onus on the tenant to
make their case at an early stage, so potentially reducing rent arrears. The
Scottish Government is exploring this proposal in more detail.
Other Shelter proposals to consolidate the tenancy regime. The Scottish
Government will not take forward amendments on Shelter's two other
proposals:
to make rent payable to landlords retrospectively rather than in
advance; and
o a discretionary power allowing landlords to offer alternative
accommodation to a succeeding tenant, in situations where succession
would result in significant under-occupation.

o

3.4.8 There was very little support from CIH, SFHA and COSLA for the first
proposal. CIH and SFHA raised concerns around the impact changing the
rent collection cycle would have on the cash flow and accounting processes of
social landlords.
3.4.9 On the second, evidence obtained from social landlords suggests that
the number of successions resulting in significant under-occupation is very
small. Information published in the Housing Policy Discussion Paper 'Fresh
Thinking New Ideas' suggests 61 per cent of properties in the social rented
sector have more bedrooms than required by inhabitants to meet the bedroom
standard. This in turn suggests that under-occupation is much wider than a
succession issue. The Scottish Government therefore does not propose to
bring forward a Stage 2 amendment to the Housing (Scotland) Bill around
succession. The Scottish Government will however continue to consider the
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issue of succession as it takes forward options for making better use of social
housing identified through the Housing Policy Discussion.

Regulation of social housing
Paragraph 43 - The Committee notes the support of witnesses for the
inclusion of the objective to safeguard and promote the interests of
persons who are or who may become homeless. It concurs that this will
support efforts to tackle homelessness and support homeless people
and that this is an appropriate objective for the Scottish Housing
Regulator. It also considers that the role that housing associations can
play in wider community regeneration is important and should be
recognised by the SHR in implementing its objective.
4.
Th.~ Scottish Government endorses the Committee's view that housing
associations have an important role to play in wider community regeneration
and as a matter of policy it supports this role by investing in activity delivered
by housing associations through the Wider Role Fund for Registered Social
Landlords (RSLs). The fund is available to assist RSLs across Scotland
contribute to their communities. Since April 2009 the fund's priorities have
been to tackle poverty by supporting:
Action to improve employability
e
Income maximisation for deprived tenants
•
Early intervention with vulnerable households
Q

The Government believes that it is important that organisations are not
undertaking wider work at the expense of their core activity as a landlord.
And, as the Committee recognises in its report, it is important that the SHR
focuses on ensuring that landlords deliver improved performance.

Paragraph 58 - The Committee notes the provisions in Part 2 of the Bill
in relation to the register of social landlords. The Committee commends
the new focus on the nature of a body's activities as a criterion for
registration in order to allow more breadth in the sector and promote
improvements in the standard of social housing. However, it also
recognises the concerns that the change in the criteria could be
detrimental to smaller and community-owned housing associations in
Scotland and calls on the Minister to support such housing
associations.
5.
The Scottish Government confirmed in a letter from the Minister of
Housing and Communities on 21 June, that it intends to introduce an
amendment at Stage 2 in response to the Subordinate Legislation
Committee's wish to see more detail of the legislative registration criteria
specified on the face of the Bill. The Bill will provide for a set of core criteria
that are based on section 58(2) and (3) of the Housing (Scotland) Act 2001.
These will be the criteria that a body must meet in order to be eligible for
registration. The Bill will also provide for a set of additional criteria and

5
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purposes which a body may meet. In order to achieve the policy objective to
allow more flexibility for new types of body (which are able to improve the
quality and level of housing) being eligible for registration in the future,
Ministers will have the power to amend the additional criteria following
consultation.
6.
The Scottish Government recognises the role that smaller, communitybased associations play in Scotland and considers that this is important. It is
fully committed to supporting these bodies and it works closely with the
Glasgow West of Scotland Forum of Housing Associations which represents
many community based housing associations to understand and support this
part of the sector.
7.
However, the Scottish Government considers that regulation of social
landlords should be blind to the type and nature of the provider, that it should
be focussed on performance and, as the Committee has highlighted in its
report, on improving performance across all social landlords.

The Charter
Paragraph 73 - The Committee particularly welcomes the fact that
"those representing tenants" will be consulted on the Charter. It notes
that the tenants groups that gave evidence to the Committee are very
engaged in the process and anticipate that the eventual Charter will
raise social housing standards and living conditions. Howev1er,the
Committl~e also considers that there should be as much direct
consultation of tenants as possible on the preparation of the Charter.
8.
The Scottish Government hopes to bring forward amendments that will
address these points and will strengthen tenants' role in the new regulation
regime. It wants to involve as many tenants as possible in preparing the
Charter. The Government will be building on its experience of consultation on
the draft Bill - itself the most ambitious consultation with tenants that the
Government has carried out to date. It will also be building on our research,
published last July, on Identifying the Priorities of Tenants of Social Landlords.
The research explored the views of ordinary tenants, not just those of tenant
representatives and activists, using both qualitative methods and a telephone
survey to find out what matters most to them. The findings helped to inform
the Bill's Policy Memorandum and provisions on the Charter and provide a
good starting-point for the Charter discussion.
9.
The regional networks of Registered Tenants Organisations (RTOs)
were developed by tenants themselves, with Scottish Government support, to
strengthen tenant participation through a framework that is genuinely
representative of tenants in every part of Scotland. As well as enabling
tenants to influence Government policy, the networks play an important part in
'cascading' information and facilitating consultation with tenants at the local
level. The Scottish Government intends to use the networks, individual RTOs
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and other groups to spread the word and encourage as many tenants as
possible to take part in the discussion.
10.
The Scottish Government also intends
to engage individuals in the discussion. With
broadband and younger people, in particular,
devices, it will use these media to engage as
and others.

to use a range of social media
many households now on
accessing the internet on mobile
widely as possible with tenants

11.
The Scottish Government has also noted the Committee's comment
that 'it is not clear what consultation of tenants was conducted by housing
associations and local authorities in the formation of their views on the Bill. '
12.
The Scottish Government will promote and encourage dialogue
between landlords and their tenants and other service-users as part of the
process of developing the Charter. It recognises that the consultation will
itself be a developmental process and anticipates that tenants' knowledge and
involvement will be even greater with the development of the second charter
in a few years time.

Paragraph 89 - The Committee also believes that in additicm to focusing
on the poorest performers it is important to drive continuous
improvennent in the sector as a whole and would welcome further
explanation from the Scottish Government on how the SHR will achieve
this through regulatory intervention.
13.
The Scottish Government shares the Committee's concern on this
point and has included in the Bill provisions to drive continuous improvement
in the sector. Part 5 of the Bill incorporates the regulatory intervention powers
from the Housing (Scotland) Act 2001 and introduces new powers enabling
the SHR to require a landlord to comply with the Social Housing Charter, meet
a performance improvement target or implement a performance improvement
plan.
14.
While they will be an important means of securing improvement these
intervention powers are intended to target poor performers and safeguard a
landlord's assets and/or tenants' interests. The Social Housing Charter will be
the primary means for driving continuous improvement in the sector. The SHR
will be able to encourage and promote improvement through its powers and
duties at Part 3, which include:
o

a duty to publish an annual report on the sector's performance in
achieving the Charter outcomes and meeting performance
improvement targets;

o

a power to set performance improvement targets - for an individual
landlord, a group of landlords, or for the sector as a whole; and

7
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o

a requirement for the SHR to publish guidance explaining how it will
assess landlords' performance against the Charter and the
indicators it will use to measure progress.

15.
The Scottish Government expects public reporting around the Charter
to be a strong driver of improvement. Reporting will help to achieve
improvement by giving landlords the information they need to identify where
they need to improve; giving tenants the information they need to hold their
landlord to account; and enabling the SHR to highlight strong performance
and identify areas for improvement (and identify where it should be exercising
its intervention powers, if necessary).
16.
The SHR will also be able to use its inquiry powers at Part 4 to promote
improvement in the sector. It could for example decide to carry out a thematic
study or inquiry based on a specific Charter outcome or topic, such as
homelessness, if it decides there is a need to drive up sector-wide
performance or highlight good practice. Landlords would be expected to put
into practice the recommendations emerging from a thematic inquiry.

Right to Buy
Paragraph 122 - The Committee considers that there was overwhelming
evidence from a variety of organisations testifying to the complexity of
the legislation in relation to the right to buy. The Committee concurs
with these organisations that the provisions in the Bill, if enacted, will
further complicate the provisions relating to the right to buy. The
Committee is therefore of the view that it will be particularly important to
communicate the right to buy provisions clearly to tenants so that they
have an accurate understanding of their entitlement to right to buy.
17.
The Scottish Government acknowledges that the RTB legislation is
complex and agrees that there is a need for clear information for tenants. It
will develop revised guidance to clarify the Right to Buy provisions once the
Bill is enacted.

Paragraph 151 - The Committee recognises the case made by a number
of organisations for a continued suspension of the modernised right to
buy for registered social landlord tenants. However, the Committee
recognises that individual registered social landlords will be able to
apply for an extension and does not support a continued statutory
suspension. The Committee concurs that there are at number of factors
that should be considered in relation to this situation and calls on the
Scottish Government to consult the Committee on the development of
the guidance for registered social landlords to apply for at further
suspension.
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18.
The Scottish Government undertakes to consult the Committee on the
development of guidance for registered social landlords to apply for a further
suspension.
Paragraplh 156 - The Committee notes the concerns of the SCIDttish
Disability Equality Forum and calls on the Scottish Government to
consult on and address this issue [that tenants might lose their RTB if
they movie to a new supply house because of a disability] in the Scottish
Social Housing Charter.
19.
The Scottish Government notes the Forum's suggestion that this
might be included in the discussions about the Charter. However, the Charter
will focus on the performance of landlords and outcomes delivered for tenants
so it is difficult to see how the right to buy (which is provided for through law)
could be dealt with in this way. Nevertheless, the Scottish Government will
discuss this issue in more detail with stakeholders. It also undertakes to
develop the outcomes in the Charter through a full and inclusive process of
consultation with tenants (including people with disabilities) and other
stakeholders, including equalities groups and organisations like the Scottish
Disability Equality Forum. Their views will be fully taken into account in
preparing the draft Charter for submission to the Parliament.

Paragraphs 188-196 - The Committee welcomes the amendments and
additions to the Antisocial Behaviour etc, (Scotland) Act 2004 in order to
strengthen the legislation relating to the registration of landlords and
improve its enforcement. The Committee notes that the Minister
indicated that there will be "further change in relation to landlord
registration, particularly to address enforcement issues" in the private
housing bill. The committee therefore reiterates the point that it makes
earlier in this report emphasising that it would have been preferable to
have dealt with these issues within one Bill rather than tWCI.
189. The Committee supports the amendments to the register that
provide for a fee to be charged when a landlord seeks to add an agent
following registration. The Committee also welcomes the amendments
to the 2004 Act in relation to access to the register to allow more
information to be given out on landlords. It is of the view that this will
make the operation of the register more transparent and build in an
additional incentive to landlords to register.
190. The Committee considers that the requirement on local
authorith~s to provide information on applications for the register and on
decisions where a landlord has been refused registration or
deregistered will help to ensure that landlords fulfil their obligations
under the legislation. In particular, it will assist in addressing the
problem of "rogue" landlords who have, to date, been able to act with
relative impunity despite the existing legislation. These provisions will
provide transparent information on landlords and agents whlDare not fit

9
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and proper to act as landlords, which will be available to other local
authorities that may have a concern about a landlord or agent.
191. The Committee notes that to date no landlords have been
prosecuted for failing to register. It is of the view that there is little
incentive for local authorities to pursue a criminal prosecution due to
the cost and time involved and the fact that the revenue from the fine
levied goes to the Exchequer rather than the local authority itself. The
lack of prosecutions has effectively allowed bad landlords to continue
operatin~J outwith the system and has had limited effect on protecting
the most vulnerable tenants. As currently framed, it does not appear
that the Bill will address this issue.
192. The Committee supports the increase in the penalty for those
acting as unregistered landlords. The Committee considers that an
increased fine will help to act as a deterrent to landlords who operate
without registering. The Committee considers that the Scottish
Government should prioritise the work being conducted by Private
Rented Sector Strategy Group on how criminal court procedures can be
improved to ensure that unregistered landlords are prosecuted.
193. The Committee concurs with those witnesses who emphasised
the importance of awareness-raising in respect of the legal requirement
to register, especially among tenants and the public more generally. It
believes this will help to increase the expectation among tenants and
householders that landlords should be registered. The Committee also
calls on the Scottish Government to consider placing a legal
requirement on letting agents to inform landlords of the need to register.
194. The Committee has reservations about the provisions proposed! in
section 136 (as well as the similar provision relating to HMOs in section
186 of thle 2006 Act), which provides local authorities with the power to
obtain information. Whilst the Committee notes that the Minister
emphasised the discretionary nature of the power, the Committee
questions how a local authority official will be able to ascertain which
tenants may be colluding with a landlord and which may be fearful of the
landlord ending the tenancy if they provide information on the landlord.
The Committee also considers that the provision may be impracticable;
for example it is not outside the realms of possibility that a "rogue"
landlord might pay a £500 fine if the tenant is prepared not te. reveal the
information. The Committee believes that improvements in I,andlord
registration and tackling "rogue" landlords can be better achieved by
other means.
195. The Committee welcomes the Minister's comments in relation to
sharing data. It believes that considerable progress could be made in
enforcing landlord registration by identifying unregistered landlords
through I:ouncil ta){ or housing benefit data. The Committee believes
that greater enforcement could be achieved through this route than by
giving local authorities the power to obtain information on landlords
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from third parties. It therefore calls on the Scottish Government to
support and facilitate this work by local authorities as a means of
reinforcing the enforcement provisions proposed in the Bill. In
particular, it calls on the Scottish Government to approach the relevant
UK authorities with a view to reaching an agreement on obtaining this
informati on.
196. Additionally, the Committee calls on the Scottish Government to
consider other forms of legislation that could assist in improving the
implementation of the registration criteria, as well as the identification of
unregistered landlords. Notably, the Committee believes that there is
merit in placing a legal obligation on letting agents to inform potential
landlords of the requirement to register and checking landlord
registration before a contract with a tenant is signed. Furthermore,
letting agents should be required to provide information on the identity
of a landlord to a local authority.
20.
The Scottish Government recognises the Committee's wish to have
sight of all of the provisions on private sector housing in this Bill and in the
proposed Private Housing Bill. In light of this the Government's approach is to
retain, but notto amend, the provisions on private rented housing in the
Housing Bill. The Minister for Housing and Communities has given an
undertaking to work with the Committee to deliver the bill on private rented
housing tllat will include a reworked version of these provisions and will seek
to address comments in the stage 1 report to reflect the Government's current
line on rogue landlords. This will give the Committee time to consider the
Scottish Government's proposals as a single package and to indicate
whether, in light of the package, it would be content for us to remove the
provisions from this Bill at stage 3 and for consideration and debate of the
revised provisions to be taken forward in the second bill.

Unauthorised tenancies
Paragraphs 245-248 - The Committee is not content that it is being
asked to give Ministers the power to introduce secondary le~lislation on
an issue which was still being considered by the Repossessions Group
during the Committee's Stage 1 report on the general principles of the
Bill. It therefore calls on the Scottish Government to provide the
Committee with more detail on any proposals to amend this section in
advance of the Stage 1 debate. The Committee therefore considers that
it is appropriate that any order introduced by the Scottish Ministers, in
accordance with the powers provided to them in section 142 of the Bill,
be subject to the affirmative procedure.
21.
The Minister for Housing and Communities wrote to the Committee on
21 June responding to the concerns raised by the Committee. In that letter he
set out the Scottish Government's position.

11
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22.
The Scottish Government understands the Committee's concerns that
the Repossessions Group's report on protection for unauthorised tenants was
not available for consideration at stage 1 (paragraph 245 of the Stage 1
Report). However, it is right that the Repossessions Group was given enough
time to consider carefully whether protection for tenants needs to be
strengthened, balanced against the rights and responsibilities of the lender
and borrower. This was particularly important, given the complexities of the
legal position and the need to consider how protection here matched with
legislation being introduced in England.
23.
A copy of the Repossessions Group's report was forwarded to the
Committee on 17 June in advance of its publication on 18 June. The Group
concluded that protection is already stronger in Scotland than in England, but
notes that the protection currently provided rests on case law and
recommends that this is brought onto a firmer statutory basis.
24.
The Minister of Housing and Communities' letter of 13 January, the
policy memorandum and the delegated powers memorandum set out the
reasons for the marker provision on unauthorised tenancies at section 142.
The Scottish Government included in the Bill at introduction a power in broad
form to draw attention to the wide range of legislative actions that the
Repossessions Group might recommend and to allow some stage 1
consideration of this matter. However, the intention was to come forward at
stage 2 with amendments, either removing the section or making more
specific provisions.
25.
The Scottish Government has noted the Committee's view that
considerable progress still needs to be made on developing an approach to
the protection of unauthorised tenants (paragraph 247 of the report).
However, the Repossessions Group has now made a clear recommendation,
and the Government intends to propose an amendment at stage 2 to take it
forward.
26.
The Committee said it was not content at being asked to give Ministers
the power to introduce secondary legislation on an issue which was still being
considered by the Repossessions Group during the Committee's stage 1
consideration of the Bill. The Scottish Government recognises the
Committee's concerns, but it included a broad power to draw attention to the
wide range of legislative actions that the Repossessions Group might
recommend and to allow some stage 1 consideration of this matter. Now that
the Group has reported, the Government does not believe that it will require a
broad power to introduce secondary legislation, and can confirm that when
proposing the revised provision at stage 2 it will propose the removal of this
broad order making power.
27.
The Scottish Government notes the Subordinate Legislation
Committee's points on its restricted opportunities to consider powers after
stage 1. As already indicated, the Government intends to remove this broad
power to introduce secondary legislation to improve protection for
unauthorised tenants.
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28.
The Committee also noted the need to try to enforce the obligation for
the borrower to seek the authorisation of a lender to a tenancy (paragraph
248 of the report). The Repossessions Group agreed with the desirability of
enforcing that obligation, but recognised the practical difficulties in
strengthening an obligation that already exists. It supported the introduction
of a pre-tenancy information pack. The Scottish Government will consider this
measure further in the context of the forthcoming Private Housing Bill.
Paragraph 252 - The Committee calls on the Scottish Government to
bring forward amendments at Stage 2 if necessary to ensure that
equality issues are accorded the same degree of importance in this
legislation as in the 2001 Act and the 2006 Act.
29.
The Scottish Government carried out equality impact assessments as
part of the process of developing the Bill, and the Bill as introduced reflects
the findings from these. In particular, Section 3 of the Bill requires the SHR to
carry out its functions in a way that encourages equal opportunities and the
observance of the law relating to equal opportunities; while Section 37
requires social landlords to act in a manner that encourages equal
opportunities and complies with the law relating to equal opportunities.
30.
The Scottish Government considers that the Bill will ensure the SHR
and social landlords have regard to their equal opportunity obligations in
carrying out the functions it confers on them, but it would welcome any
suggestions from the Committee on how it could be strengthened in this
respect.

Paragraph 255 - The Committee calls on the Scottish Government to
provide aln indication of the likely costs of developing and implementing
the Charter.
31.
The Scottish Government is proposing as a basic principle of the
Charter that it should not impose any unfunded new burdens on social
landlords. The Government's thinking at present is that the Charter should
describe what good landlords do already, so it should not give rise to
additional costs.
32.
There will however be full consultation with stakeholders about the
outcomes they want to see in the Charter. The consultation will allow
landlords to establish whether an outcome would give rise to any new costs.
All stakeholders would then need to consider whether such costs would be
justified and if so how they should be met. The Scottish Government would
not submit a draft Charter that imposed new costs without also identifying
whether there was agreement among stakeholders that they were justified
and as to how they should be met. It will prepare and consult on a draft
regulatory impact assessment, including a small business test, to inform
stakeholders thinking on the impact of the draft Charter.

13
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33.
Against this background the Scottish Government sets out below our
best estimates of the costs of developing and implementing the Charter.

Developing the Charter
33.1 The Scottish Government was unable to estimate with any confidence
in January what the costs for developing the Charter might be. It now
believes that its cost for the consultation on the Charter is likely to be less
than £50,000.
33.2 Scottish Government officials will lead the consultation, making use of
landlords' premises, community centres and similar venues to run a series of
events locally. Consultation is a normal part of the policy process, so while the
Charter consultation will be ambitious, it is not seen as something radically
different from the usual work of Scottish Government officials.
33.3 Consultation is also, or should be, an integral part of what social
landlords do - they have duties under the Housing (Scotland) Act 2001 to
consult their tenants about housing services, policies and strategies. The
Minister of Housing and Communities noted in his letter of 21 June in
response to the Committee's comments at paragraph 73, that the Scottish
Government intends to support and encourage dialogue between social
landlords and their tenants as part of the process of developing the Charter. It
does not see that as creating any new costs for landlords.
Cost of implementing the Charter
33.4 The Scottish Government expects implementation costs will be mainly
related to the new reporting requirements around the Charter, outlined in the
response to paragraph 89.
33.5 As noted above, the SHR will be expected to monitor, assess and
report on landlords' performance against the Charter. In order to prepare for
this there will be a one-off transitional cost to the SHR to develop the IT
system to collect the relevant data. This cost (a maximum of £300,000) was
included in the Financial Memorandum at paragraph 202.
33.6 The only other cost to the SHR will be in terms of staff time to carry out
the monitoring, assessment and reporting activity related to the Charter. This
will be cost-neutral as staff roles shift away from cyclical inspection to more
analytical activity. The SHR's transitional staff costs (£70,000) for staff skills
development and transition project management were included in the
Financial Memorandum at table 2.
33.7 From the point of view of social landlords, information they report to
the SHR should, in most circumstances, be based on information that they
routinely collect for their own performance management. It will be information
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that a landlord should routinely collect to run its business, submitted using the
on-line data collection system developed by the SHR.
33.8 All social landlords already collect and report a range of management
and performance information. The Scottish Government intends to streamline
and rationalise this as much as possible through the Charter, not make
additional demands. Therefore, and in line with the principle of no unfunded
new burdens, the Scottish Government does not expect any additional cost to
social landlords.

Paragraphs 258-259 - The Committee is concerned by some of the
modelling carried out to estimate the financial impact of the Bill
........... The Committee does not consider a reduction of £100 million in
investment capacity to be marginal, even if there is a potential to offset
the reduction with the rental income of properties that were not sold,
which could be used for capital expenditure or to payoff money
borrowed for capital expenditure under the prudential borrowing regime.
The Committee considers that the impact of the right to buy reforms will
be complex and believes that the Scottish Government should not
underestimate the potential impact that the reforms could have on local
authority landlords. The Committee is of the view that a redw::tion in
capital receipts of £100 million must have an effect on the way in which
local authorities manage their social housing budgets. The Committee
notes that no information was provided on the potential impact on
registered social landlords.
34.
The Scottish Government agrees with the Committee's comments that
this is an area that defies exact science and that the analysis in the Financial
Memorandum was simply our best estimate of the impact of the reforms. In
this context it is important to note that the indicative figure of a reduction of
£100 m in capital receipts is projected only if there is a high rate of RTB sales
(2 percent of stock a year). There is no projected impact at lower sales rates.
The current rate of RTB sales is less than 0.5 percent of stock.
35.
The Financial Memorandum described the RTB reforms as having a
'marginal impact' on investment capacity in comparison to the much more
significant effect of housing market conditions, particularly in the current
uncertain economic climate. It was not intended to understate the potential
impact of any reduction in capital receipts. The Scottish Government
considers however, that social landlords, who_are extremely supportive of
the reforms, are in the best position to assess any financial impact that they
may have.
36.
The Scottish Government did not attempt to model the impact of the
reforms on RSLs' investment capacity as it did for local authorities because
the information collected by the SHR on the sale of RSL assets is not suitable
for this type of analysis.

15
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Paragraph 265. In relation to section 146(2)(a) - Orders - Power when
making orders to make supplementary, incidental, consequential,
transitional, transitory or saving provision within those orders - the
Committee notes the Subordinate Legislation Committee's
recommendation that "section 146(2)(a) should not apply to
commem:ement orders or, alternatively, that where section 146(2)(a) is
applied to a commencement order, it should be subject to negative
procedure." The Committee calls on the Scottish Government to
address this issue by means of amendments at Stage 2.
37.
The Scottish Government recognises the Subordinate Legislation
Committee's concerns and will bring forward an amendment to strike an
appropriate balance of parliamentary scrutiny for the various "bolt on" powers
in section 146(2)(a) when they are attached to a commencement order.

The Scottish Government
August 2010
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7KH HUURU RFFXUUHG GXULQJ WKH +RXVLQJ %LOO 6WDJH  GHEDWH DQG LV UHFRUGHG EHWZHHQ FROXPQV
 DQG  RI WKH RIILFLDO UHFRUG
,Q  WKH DYHUDJH RXWVWDQGLQJ GHEW RQ ORFDO DXWKRULW\ KRXVLQJ VWRFN VROG XQGHU 57% ZDV
DSSUR[LPDWHO\ ( WKLV KDV VLQFH LQFUHDVHG WR DURXQG  SHU XQLW  /RFDO DXWKRULWLHV
FDQ GHFLGH ZKHWKHU RU QRW WR SD\RII WKH GHEW RU VSHQG WKH LQFRPH IURP 57% VDOHV UHFHLSWV
RQ UHPDLQLQJ KRXVLQJ VWRFN 0RVW ORFDO DXWKRULWLHV FKRRVH QRW WR SD\RII GHEW  PHDQLQJ WKDW
WKH  ZRXOG UHPDLQ DIWHU WKH VDOH )RU WKH VPDOO QXPEHU WKDW GR SD\RII GHEW RIWHQ
ZLWK DQ DVVRFLDWHG EUHDNDJH FRVW IRU SD\LQJ RII GHEW HDUO\ WKH  ZRXOG EH UHGXFHG RU
LQ VRPH FDVHV HOLPLQDWHG GHSHQGLQJ RQ KRZ PXFK GHEW WKH\ FKRVH WR SD\RII
&RUUHFWLRQ  )LQDQFLDO LPSDFW RI 57% UHIRUPV XS WR DQG EH\RQG 
7KH HUURU RFFXUUHG GXULQJ WKH +RXVLQJ %LOO 6WDJH  GHEDWH DQG LV UHFRUGHG EHWZHHQ FROXPQV
 DQG  RI WKH RIILFLDO UHFRUG
,Q IDFW WKH  PLOOLRQ WKDW LV HVWLPDWHG LQ WKH ILQDQFLDO PHPRUDQGXP UHODWHV WR WKH SHULRG
4-4  DV GHVFULEHG LQ SDUDJUDSKV  WR  RI WKH )LQDQFLDO 0HPRUDQGXP FRSLHG
EHORZ IRU HDVH RI UHIHUHQFH ZLWK NH\ ZRUGV XQGHUOLQHG 7KH  PLOOLRQ ILJXUH UHODWHV
PDLQO\ WR WKH ILQDQFLDO LPSDFW RI HQGLQJ 5LJKW WR %X\ IRU QHZ VXSSO\ VRFLDO KRXVLQJ
+RZHYHU DV WKH LPSDFW RI HQGLQJ RI 5LJKW WR %X\ IRU QHZ WHQDQWV ZKLFK ZLOO DFFRXQW IRU WZR
WKLUGV RI WKH RYHUDOO LPSDFW ZLOO QRW RFFXU XQWLO ILYH \HDUV DIWHU WKH ELOO KDV EHHQ HQDFWHG
WKHUH LV QR EDUULHU WR WKH  ELOOLRQ LQYHVWPHQW SURJUDPPH WR EULQJ VRFLDO KRXVLQJ LQ
6FRWODQG XS WKH 6FRWWLVK +RXVLQJ 4XDOLW\ 6WDQGDUG 6+46 E\  ,Q IDFW WKH  PLOOLRQ
ILJXUH UHSUHVHQWV OHVV WKDQ  RI SODQQHG 6+46 H[SHQGLWXUH


703

 2XU PRGHOOLQJ ZDV XQGHUWDNHQ IRU WKH SHULRG XS WR  VLQFH D VLJQLILFDQW
VKDUH RI ORFDO DXWKRULWLHV LQYHVWPHQW FDSDFLW\ ZLOO QHHG WR EH XVHG WR PHHW WKH 
6+46 WDUJHW 7R SURGXFH DQ HVWLPDWH RI LQYHVWPHQW FDSDFLW\ IRU WKH 57% UHIRUPV
XQGHU GLIIHUHQW PDUNHW VFHQDULRV LQFRPH DQG H[SHQGLWXUH JURZWK UDWHV DQG 57%
VDOHV UDWHV ZHUH DVVXPHG WR EH WKH VDPH IRU DOO ORFDO DXWKRULW\ DUHDV 7KLV WKHUHIRUH
SURYLGHV D OLNHIRUOLNH FRPSDULVRQ RI WKH LPSDFW RQ LQYHVWPHQW FDSDFLW\ IRU WKH 57%
UHIRUPV XQGHU GLIIHUHQW PDUNHW VFHQDULRV ,Q UHDOLW\ ORFDO DXWKRULWLHV KDYH
UHVSRQVLELOLW\ IRU UXQQLQJ WKHLU RZQ +5$V DQG ZLOO XVH GLIIHUHQW DVVXPSWLRQV DERXW
WKHLU LQFRPH DQG H[SHQGLWXUH ZKHQ GUDZLQJ XS WKHLU EXGJHWV WR UHIOHFW ORFDO
FLUFXPVWDQFHV DQG SROLFLHV GHSHQGLQJ IRU H[DPSOH RQ WKHLU SDUWLFXODU UHQW SROLF\ RU
QHZ EXLOG SODQV 
 7KH ILJXUHV SUHVHQWHG LQ 7DEOH  UHSUHVHQW FRXQFLOV FXPXODWLYH WRWDO QRQ6+46
LQYHVWPHQW FDSDFLWY WR  ,QYHVWPHQW FDSDFLW\ LV WKH VXP RI 57% FDSLWDO
UHFHLSWV DQG WKH DPRXQW RI ERUURZLQJ WKDW ORFDO DXWKRULWLHV FRXOG XQGHUWDNH SUXGHQWO\
DJDLQVW WKH QHW UHYHQXH VWUHDP JHQHUDWHG E\ WKHLU KRXVLQJ VWRFN ,Q UHDOLW\ ORFDO
DXWKRULWLHV WKHPVHOYHV FDQ GHFLGH ZKDW WKH\ UHJDUG DV SUXGHQW /RFDO DXWKRULWLHV ZLOO
QHHG WR XVH VRPH RI WKLV LQYHVWPHQW FDSDFLW\ WR EULQJ WKHLU VWRFN XS WR WKH 6+46
VWDQGDUG E\  7KH\ KDYH VXSSOLHG WKH 6FRWWLVK *RYHUQPHQW ZLWK HVWLPDWHV RI KRZ
PXFK WKLV ZLOO EH 'HGXFWLQJ WKLV DPRXQW IURP WKHLU WRWDO LQYHVWPHQW FDSDFLW\ JLYHV DQ
LQGLFDWLRQ RI KRZ PXFK FDSDFLW\ WKH\ PLJKW KDYH WR VSHQG RQ RWKHU WKLQJV IRU
H[DPSOH QHZ EXLOG DQG QRQ6+46UHODWHG LPSURYHPHQWV WR WKHLU KRXVLQJ VWRFN 
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 7DEOH  VKRZV KRZ LQYHVWPHQW FDSDFLWY XS WR  RYHU DQG DERYH WKDW QHHGHG
WR PHHW WKH 6+46 YDULHV EHWZHHQ WKH EDVH FDVH DQG WKH SURSRVHG 57% UHIRUPV
XQGHU WKH WKUHH GLIIHUHQW PDUNHW VFHQDULRV GLVFXVVHG SUHYLRXVO\ 7KH WKUHH VDOHV UDWHV
KLJK PHGLXP DQG ORZ SURYLGH D UHDVRQDEO\ UHDOLVWLF ZD\ RI IRUHFDVWLQJ WKH LPSDFW RI
D UDQJH RI PDUNHW VFHQDULRV XSRQ ORFDO DXWKRULWLHV LQYHVWPHQW FDSDFLW\ 7KH
LQYHVWPHQW FDSDFLWY ILTXUHV VKRXOG EH WUHDWHG DV LQGLFDWLYH DQG WKH IRFXV VKRXOG EH
RQ WKH UHODWLYH GLIIHUHQFHV UDWKHU WKDQ RQ WKH DEVROXWH OHYHOV RI LQYHVWPHQW FDSDFLWY
0RYLQJ DFURVV 7DEOH  IURP OHIW WR ULJKW VKRZV WKDW 57% UHIRUPV KDYH RQOYD PDUTLQDO
LPSDFW ZLWK LQYHVWPHQW FDSDFLWY SURLHFWHG WR IDOO EY D PD[LPXP RI  ELOOLRQ ,Q
FRQWUDVW PRYLQJ GRZQ WKH WDEOH IURP KLJK WR ORZ 57% VDOHV UDWHV VKRZV WKDW WKH
GLIIHUHQW KRXVLQT PDUNHW VFHQDULRV PDNH D PRUH VLTQLILFDQW LPSDFW ZLWK LQYHVWPHQW
FDSDFLWY SURLHFWHG WR IDOO EY D PD[LPXP RI  ELOOLRQ
7KH SRWHQWLDO IOQDQFLDO LPSDFW EH\RQG  ZDV PHQWLRQHG DW WKH )LQDQFH &RPPLWWHH V
PHHWLQJ RI  0DUFK  DQG LV UHFRUGHG EHWZHHQ FROXPQV  DQG  RI WKH 2IILFLDO
5HSRUW 7KH UHOHYDQW VHFWLRQ FDQ EH DFFHVVHG IURP
KWWSZZZVFRWWLVKSDUOLDPHQWXNVFRPPLWWHHVILQDQFHRUPKWP&R,
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SUBORDINATE LEGISLATION COMMITTEE
24th Meeting, 2010 (Session 3)
Tuesday 14 September 2010
Paper by the Clerk
Housing (Scotland) Bill ± Response to SLC Stage 1 Report
Background
1. Under Rule 9.6.2 of Standing Orders, the Subordinate Legislation
Committee submitted its report on the delegated powers provisions in the
Housing (Scotland) Bill to the Local Government and Communities
Committee, as lead committee for the Bill, on 12 April 2010.
2. On 3 September 2010, Alex Neil, Minister for Housing and Communities,
wrote to the Clerk to the Subordinate Legislation Committee responding to the
&RPPLWWHH¶V Stage 1 report.
Scottish Government Response
3. The response indicates that the Scottish Government intends to seek to
DPHQG WKH %LOO LQ OLQH ZLWK WKH 6XERUGLQDWH /HJLVODWLRQ &RPPLWWHH¶V
recommendations on the delegated powers contained in sections 24(1)(b),
142 and 146(2)(a).
4. The Committee was content at Stage 1 with the choice of procedure
(affirmative) for the power in section 31, but was not persuaded by the
*RYHUQPHQW¶V YLHZ WKDW WKH &KDUWHU ZRXOG EH ELQGLQJ RQ VRFLDO ODQGORUGV LQ
the sense of creating standards which would be legally enforceable. The
Committee contended that it would have some effect, in that failure to achieve
a target would engage legal powers. The Government has merely noted the
&RPPLWWHH¶VREVHUYDWLRQV
Progress of the Bill
5. The Bill passed Stage 1 on 23 June 2010.
Wednesday 22 September.

Stage 2 will start on

6. The Subordinate Legislation Committee will give further consideration to
the delegated powers contained in the Bill after Stage 2.
Recommendation
7. 0HPEHUV DUH LQYLWHG WR QRWH WKH6FRWWLVK *RYHUQPHQW¶V UHVSRQVH WR
the Subordinate Legislation &RPPLWWHH¶V UHSRUW RQ WKH Housing
(Scotland) Bill at Stage 1.
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Minister for Housing and Communities
Alex Neil MSP

~~
T:0845 7741741
E: scottish.ministers@scotland.gsi.gov.uk

The Scottish
Government

Jamie Stone MSP
Convenor
Subordinate Legislation Committee
Room T2.60
The Scottish Parliament
Edinburgh
EH99 1SP

3 September 2010

Dear Jamie

I am pleased to attach the Scottish Government's response to the Subordinate Legislation
Committee's Stage 1 Report on the Housing (Scotland) Bill.
In its report, the Committee has asked that I bring forward proposals on protection of
unauthorised tenancies so that it is able to consider these in advance of stage 2.
These proposals have not yet been fully developed but once they are, I will write separately
to the Committee outlining the revised approach.
The Committee's Report highlighted concerns about the marker provision on unauthorised
tenancies. I can confirm that, following the Repossessions Group recommendations, I intend
to bring forward an amendment that will propose the removal of the broad order making
power to introduce secondary legislation to improve protection for unauthorised tenants.

ALEX NEIL
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~1
The Scottish
Government
HOUSING (SCOTLAND) BILL: SCOTTISH GOVERNMENT RESPONSE TO
SUBORDINA.TE LEGISLATION COMMITTEE STAGE 1 REPORT
1.
The Scottish Government's response to the Subordinate Legislation
Committee's Stage 1 Report on the Housing (Scotland) Bill is set out below.
The Subordinate Legislation Committee's recommendations or comments are
highlighted in bold and are followed by the Scottish Government's response.

PART 1
Delegated powers provisions
Section d!4(1)(b) - Power to prescribe legislative registration criteria to
be eligible for inclusion in the register of social landlords.
The Committee accepts the need for a power to prescribe
legislative registration criteria, but suggests that the lead
committee may wish to pursue the issue 01: specification in the
Bill of certain legislative criteria, including consideration of
whether or not criteria which are currently specified in section
58(2) and (3) of the Housing (Scotland) Act 2001 should be carried
over into this Bill.
2.
The Scottish Government has given careful thought to this
recommendation, which was also endorsed by the Local Government and
Communities Committee. The Scottish Government confirmed in a letter
from the Minister of Housing and Communities to the Convenor of the Local
Government and Communities Committee dated 21 June that it will be
bringing forward amendments to the legislative registration criteria at stage 2.
The amendments will provide for a set of core criteria that are based on
section 58(2) and (3) of the Housing (Scotland) Act 2001. These will be the
criteria that a body must meet in order to be eligible for registration.
3.
The Bill will also provide for a set of additional criteria and purposes
which a body may meet. In order to achieve the policy objective to allow
more flexibility for new types of body (which are able to improve the quality
and level of housing) being eligible for registration in the future, Ministers will
have the power to amend the additional criteria following consultation.
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PART 3
Section 31 - Scottish Social Housing Charter
The Committee considers that the use of this procedure is
appropriate for the purpose which is to be served by the Charter
and, having regard to the Charter's nature and effect, does not
take issue with the choice of affirmative procedure. However, the
S<:ottish Government's response has not persuaded the
Committee that the Charter will be binding on social landlords in
the sense of creating standards which are legally enforceable - it
has some effect, in that failure to achieve a target engages legal
powers.
4.
The Scottish Government notes the committee's observations and
notes in particular the Committee's view that the combination of the Charter
and the Regulator's powers of intervention has some effect and that failure to
achieve a target engages legal powers.

PART 14
Section 142 - Protection of Unauthorised Tenants
The Committee reports that it does not consider the holding measure
approach proposed by the Scottish Government in introduction of this
power to be acceptable. The Committee asks the Scottish Government
to forward their proposals, once developed, to the Committee so that it
has the opportunity to consider the proposals in advance of Stage 2,
and call for evidence if necessary.
5.
The Minister of Housing and Communities' letter of 13 January, the
policy memorandum and the delegated powers memorandum set out the
reasons for the marker provision on unauthorised tenancies at section 142.
The Scottish Government included in the Bill at introduction a power in broad
form to draw attention to the wide range of legislative actions that the
Repossessions Group might recommend and to allow some stage 1
consideration of this matter. However, the intention was to come forward at
stage 2 with amendments, either removing the section or making more
specific provisions.
6.
The Scottish Government recognises the Committee's concerns about
the approach taken in the marker provision. However, the Government
included a broad power to draw attention to the wide range of legislative
actions that the Repossessions Group might recommend and to allow some
stage 1 consideration of this matter. Now that this Group has reported, the
Government does not believe that it will require a broad power to introduce
secondary legislation, and can confirm that when proposing the revised
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provision at stage 2, it will propose the removal of this broad order making
power.
7.
The Scottish Government notes the Committee's points on its restricted
opportunities to consider powers after stage 1. As already indicated, the
Government intends to remove this broad power to introduce secondary
legislation to improve protection for unauthorised tenants.

PART 15
Section 146(2)(a) - Orders - Power when making orders to malte
supplementary, incidental, consequential, transitional, transitory or
saving provision within those orders.
The Committee recommends that section 146(2)(a) should not
apply to commencement orders or, alternatively, that where
section 146(2)(a) is applied to a commencement order, it should
be subject to negative procedure.

8.
The Scottish Government recognises the concerns raised by the
Committee and will bring forward an amendment at stage 2 to strike an
appropriate balance of parliamentary scrutiny for the various "bolt on" powers
in section 146(2)(a) when they are attached to a commencement order.

The Scottish Government
August 2010
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Housing (Scotland) Bill
1st Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 13
Sections 14 to 147
Sections 148 to 152

Schedule 1
Schedule 2
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 3
Mary Mulligan
128

In section 3, page 1, line 23, after <activities> insert—
<( ) social landlords’ contribution to and promotion of the environmental wellbeing and regeneration of the areas in which housing accommodation is
situated>
Section 8
Alex Neil

1

In section 8, page 3, line 20, leave out <landlord>
Section 16
Alex Neil

2

Leave out section 16
Section 24
Alex Neil

3

In section 24, page 8, line 8, leave out from <and> to <other> in line 26 and insert—
<(b) that a body is established for the purpose of, or has among its objects and powers,
the provision, construction, improvement or management of—
(i)

houses to be kept available for letting,

(ii) houses for occupation by members of that body, where the rules of that
body restrict membership to persons entitled or prospectively entitled (as
tenants or otherwise) to occupy a house provided or managed by that body,
or
SP Bill 36-ML1

1

Session 3 (2010)
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(iii) hostels,
(c) that a body carries out, or intends to carry out, those purposes, objects or powers
in Scotland, and
(d) that any additional purposes or objects of a body must be from among the
following—
(i)

providing land, amenities or services, or providing, constructing, repairing
or improving buildings, for its residents (or for its residents and other
persons together),

(ii) acquiring, or repairing and improving, or creating by the conversion of
houses or other property, houses to be disposed of on sale, on lease, on
shared ownership terms or on shared equity terms,
(iii) constructing houses to be disposed of on shared ownership terms or on
shared equity terms,
(iv) managing—
(A) houses which are held on leases or other lettings (not being houses
falling within subsection (1)(b)(i) or (1)(b)(ii)), or
(B) blocks of flats (a block of flats meaning a building containing two or
more flats which are held on leases or other lettings and which are
occupied or intended to be occupied wholly or mainly for residential
purposes),
(v) providing services of any description for owners or occupiers of houses
in—
(A) arranging or carrying out works of maintenance, repair or
improvement, or encouraging or facilitating the carrying out of such
works,
(B) arranging property insurance,
(vi) encouraging and giving advice on the formation of registered social
landlords,
(vii) providing services for, and giving advice on the running of—
(A) registered social landlords, and
(B) other organisations whose activities are not carried on for profit
which are concerned with housing or matters connected with housing,
(viii) promoting or improving the economic, social or environmental wellbeing
of—
(A) its residents (or its residents and other persons together), or
(B) the area in which the houses or hostels it provides are situated,
(ix) giving financial assistance (by way of grant or loan or otherwise) to
persons in order to help them to acquire houses on shared equity terms.
(2A) But a body is not ineligible for registration by reason only that its powers include
power—
(a) to acquire commercial premises or businesses as an incidental part of a project or
series of projects undertaken for purposes or objects falling within subsection
(1)(b) or (1)(d),
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2

(b) to repair, improve or convert any commercial premises acquired as mentioned in
paragraph (a) or to carry on for a limited period any business so acquired, or
(c) to repair or improve houses, or buildings in which houses are situated, after the
tenants have exercised, or claimed to exercise, rights to purchase under section 61
of the Housing (Scotland) Act 1987 (c.26).
(2B) Ministers may by order—
(a) amend the purposes, objects and powers specified in subsections (1)(d) and (2A),
(b) make such>
Patricia Ferguson
129

In section 24, page 8, line 13, at end insert—
<(ba) that a body is principally concerned with Scottish housing.
(1A) A body is principally concerned with Scottish housing if Ministers consider–
(a) that it owns housing only or mainly in Scotland, or
(b) that its activities are principally undertaken in respect of Scotland,
and once a body has been registered under either paragraph (a) or (b) it does not cease to
be eligible for registration by virtue only of ceasing to satisfy that paragraph.>

Alex Neil
4

In section 24, page 8, line 29, leave out <of that other legal status> and insert <constituted
otherwise than as a registered society or registered company>
Alex Neil

5

In section 24, page 8, line 29, at end insert—
<(2C) Before making any order under this section, Ministers must consult—
(a) the Regulator,
(b) tenants of social landlords or their representatives,
(c) social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
(2D) Any order which restricts or limits purposes or objects in subsection (1)(d) has no effect
in relation to a body registered as a social landlord when the order was made.
(2E) In this section—
“letting” includes the grant of a right or permission to occupy,
“residents”, in relation to a body, means persons occupying the houses or hostels
provided or managed by the body.>

3
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Section 30
Alex Neil
6

In section 30, page 10, line 26, leave out <an industrial and provident> and insert <a registered>
Alex Neil

7

In section 30, page 10, line 32, leave out <an industrial and provident> and insert <a registered>
Section 31
Alex Neil

8

In section 31, page 11, line 5, leave out <objectives (“outcomes”)> and insert <outcomes>
Alex Neil

9

In section 31, page 11, line 7, after <those> insert <standards and>
Section 32
Alex Neil

10

In section 32, page 11, line 10, at beginning insert <Standards and>
Mary Mulligan

130

In section 32, page 11, line 22, at end insert—
<( ) the contribution to and promotion of the environmental well-being and
regeneration of the areas in which housing accommodation is situated,>
Alex Neil

11

In section 32, page 11, line 27, after <services> insert <and in reviewing those proposals once
formulated>
Alex Neil

12

In section 32, page 11, line 30, after <Different> insert <standards and>
Patricia Ferguson

131* In section 32, page 11, line 31, at end insert—
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<(3)

In setting out different standards and outcomes, the Regulator must categorise social
landlords and registered social landlords taking into account criteria such as the size and
number of assets managed by a social landlord or registered social landlord and the
arrangements by which it is held locally accountable.

(4)

The Regulator must publish a list of social landlords or registered social landlords,
setting out which category each falls into, and before issuing, reviewing or withdrawing
the list it must consult—

4

(a) Ministers,
(b) tenants of social landlords or registered social landlords or their representatives,
(c) social landlords or registered social landlords or their representatives, and
(d) secured creditors of social landlords or registered social landlords or their
representatives.
(5)

The Regulator must put in place arrangements for bringing the list of social landlords or
registered social landlords (and any revisions or withdrawal of the list) to the attention
of the relevant social landlord or registered social landlord.>
Section 33

Mary Mulligan
122

In section 33, page 12, line 2, at end insert—
<( ) homeless persons or bodies representing the interests of homeless persons,>
Alex Neil

13

In section 33, page 12, line 5, at end insert <, and
( ) the Commission for Equality and Human Rights and such other bodies
representing equal opportunities interests as Ministers think fit.>
Section 34
Alex Neil

14

In section 34, page 12, line 18, after <services> insert <or the standard of housing activities>
Mary Mulligan

123

In section 34, page 12, line 24, at end insert—
<( ) homeless persons or bodies representing the interests of homeless persons,>
Section 35
Alex Neil

15

In section 35, page 12, line 37, at beginning insert <standards and>
Alex Neil

16

In section 35, page 13, line 2, after <those> insert <standards and>
Mary Mulligan

124

In section 35, page 13, line 13, at end insert—
<( ) homeless persons or bodies representing the interests of homeless persons,>

5
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After section 36
Alex Neil
17

After section 36, insert—
<Financial management or governance targets for registered social landlords
(1)

The Regulator may set financial management or governance targets specifying standards
of financial management or governance which registered social landlords must aim to
achieve by a specified time.

(2)

Different financial management or governance targets, or different times, may be set for
different registered social landlords or for different cases.

(3)

Before issuing, revising or withdrawing a financial management or governance target,
the Regulator must consult—
(a) Ministers,
(b) tenants of registered social landlords or their representatives,
(c) registered social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
This subsection does not apply where—
(i)

the financial management or governance target affects only one registered social
landlord, or

(ii) the Regulator considers that there is an urgent need to set the financial
management or governance target.
(4)

The Regulator must make arrangements for bringing a financial management or
governance target (and any revision or withdrawal) to the attention of affected registered
social landlords.>

Alex Neil
18

After section 36, insert—
<Guidance: financial management or governance targets
(1)

The Regulator may issue guidance—
(a) setting out indicators by reference to which it intends to measure progress towards
meeting a financial management or governance target,
(b) setting out how it otherwise intends to assess whether a registered social landlord
has met, or made progress towards meeting, a financial management or
governance target.
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(2)

Guidance may be given generally or for particular purposes (and different guidance may
be issued for different registered social landlords or for different cases).

(3)

Before issuing, revising or withdrawing guidance on a financial management or
governance target, the Regulator must consult those persons who it was required to
consult when issuing or revising the target.

(4)

The Regulator must make arrangements for bringing its guidance (and any revision or
withdrawal) to the attention of affected registered social landlords.>

6

Section 38
Patricia Ferguson
132* In section 38, page 14, line 6, at end insert—
<( ) the list published under section 32(4),>
Alex Neil
19

In section 38, page 14, line 12, after <36> insert <,
( )

any relevant financial management or governance target, and

( )

any relevant guidance issued under section (Guidance: financial management or
governance targets)>
Section 39

Patricia Ferguson
133* In section 39, page 14, line 14, at end insert—
<( ) the list published under section 32(4),>
Alex Neil
20

In section 39, page 14, line 16, after the first <the> insert <standards and>
Alex Neil

21

In section 39, page 14, line 19, after <those> insert <standards and>
Patricia Ferguson

134

In section 39, page 14, line 22, at end insert—
<( ) information about any wider community activities or services undertaken by a
social landlord or registered social landlord, and the value or benefits conferred
upon the relevant communities by such activities or services.>
Section 42
Alex Neil

22

In section 42, page 16, line 10, after <achieve> insert <a standard or>
Alex Neil

23

In section 42, page 16, line 11, at end insert—
<( ) to meet a financial management or governance target, or>

7
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Section 44
Alex Neil
24

In section 44, page 17, line 18, leave out <social landlords> and insert <—
( ) Ministers,
( ) tenants of social landlords,
( ) social landlords,
( ) secured creditors of registered social landlords, and
( ) the Accounts Commission for Scotland>
Alex Neil

25

In section 44, page 17, line 20, leave out <and> to end of line 21 and insert—
<( )

Where the Regulator publishes a report, it must send a copy of the report to every
registered tenant organisation associated with the social landlord which is the subject of
the report.>
Section 45

Alex Neil
26

In section 45, page 17, line 28, at the beginning insert <standards and>
Alex Neil

27

In section 45, page 17, line 29, after <targets> insert <, financial management and governance
targets>
After section 47
Alex Neil

28

After section 47, insert—
<Social landlords’ involvement of tenants etc. when providing information
(1)

5

The Regulator must issue guidance setting out the extent to which social landlords must
seek to involve persons (or representatives of such persons) who are or who may
become—
(a) homeless,
(b) tenants of social landlords, or
(c) recipients of housing services provided by social landlords,
in the preparation of information to be given by social landlords to the Regulator.

10
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(2)

The Regulator may require a social landlord to provide information on how it has
involved such persons (or their representatives) in providing information to which the
guidance relates.

8

15

(3)

Guidance may be given generally or for particular purposes (and different guidance may
be issued for different social landlords or for different areas or cases).

(4)

Before issuing or revising guidance, the Regulator must consult—
(a) Ministers,
(b) tenants of social landlords or their representatives,
(c) social landlords or their representatives,
(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.

20

(5)

The Regulator must make arrangements for bringing its guidance (and any revision or
withdrawal) to the attention of affected social landlords.>

Mary Mulligan
28A As an amendment to amendment 28, line 17, at end insert—
<( ) homeless persons or bodies representing the interests of homeless persons,>
Section 48
Mary Mulligan
125

In section 48, page 18, line 37, leave out subsection (2) and insert—
<( )

The code of practice must set out examples of situations in which it may make inquiries,
arrange for surveys or audits or require information to be provided including, but not
restricted to, examples of how it intends to use its powers to regulate the services
provided to homeless persons and persons threatened with homelessness.>

Mary Mulligan
126

In section 48, page 19, line 3, at end insert—
<( ) homeless persons or bodies representing the interests of homeless persons,>
Section 52
Alex Neil

29

In section 52, page 20, line 16, after <achieve> insert <a standard or>
Alex Neil

30*

In section 52, page 20, line 18, after <that> insert—
<( )

a registered social landlord is, or is at risk of, failing to meet a financial
management or governance target, or

( )>
Alex Neil
31

In section 52, page 20, line 24, at end insert—

9
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<( )

The Regulator may require the social landlord to involve in such a way as the Regulator
may specify, persons (or representatives of persons) who are or who may become—
(a) homeless,
(b) tenants of the social landlord, or
(c) recipients of housing services provided by the social landlord,
in preparing a performance improvement plan.

( )

The Regulator may require the social landlord to provide information on how it has
involved such persons (or their representatives) in the preparation of a performance
improvement plan.>
Section 53

Alex Neil
32

In section 53, page 21, line 7, after <achieve> insert <a standard or>
Alex Neil

33*

In section 53, page 21, line 10, after <that> insert—
<( )

a registered social landlord is, or is at risk of, failing to meet a financial
management or governance target, or

( )>
Section 54
Alex Neil
34

In section 54, page 21, line 32, after <achieve> insert <a standard or>
Section 55
Alex Neil

127

In section 55, page 22, leave out lines 15 and 16
Section 62
Alex Neil

36

In section 62, page 25, line 17, at end insert—
<( ) where—
(i)

the registered social landlord has an insufficient number of officers to be
able to appoint an officer under its constitution, and

(ii) the constitution does not provide a mechanism for appointing an officer in
such circumstances, or>
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10

Alex Neil
37

In section 62, page 25, line 21, at end insert—
<(2A) The Regulator may require the registered social landlord to purchase and maintain
personal indemnity insurance approved by the Regulator for the officer appointed.
“personal indemnity insurance” means insurance designed to indemnify against liability
attaching to an individual in connection with any negligence, default, or breach of duty
committed in the individual’s capacity as officer but does not include insurance with a
provision—
(a) prohibited by section 68A(2) of the Charities and Trustee Investment (Scotland)
Act 2005 (asp 10),
(b) prohibited by section 234(3) of the Companies Act 2006 (c.46), or
(c) which would be prohibited if the registered social landlord was a registered
company or a charity.>
Section 64
Alex Neil

38

In section 64, page 26, line 26, after <that> insert <a registered social landlord’s viability is in
jeopardy for financial or governance reasons or because it cannot provide housing services to an
acceptable standard.
( )

In either case the Regulator must also consider that>

Patricia Ferguson
135

In section 64, page 26, line 36, at end insert—
<( )

A transfer of assets under a direction may only be made with the approval of Ministers.>

Alex Neil
39

In section 64, page 27, line 13, at end insert—
<( )

The Regulator may direct the transfer of assets which the registered social landlord is
under a duty to apply in accordance with section 19(1) of the Charities and Trustee
Investment (Scotland) Act 2005 (asp 10) only if the Regulator—
(a) consults with the Office of the Scottish Charity Regulator, and
(b) after doing so, considers that the recipient registered social landlord will secure
the proper application of those assets for the purposes which were set out in the
transferor registered social landlord’s entry in the Scottish Charity Register
immediately before its removal from that register.>
Section 77

Alex Neil
40

In section 77, page 31, line 37, leave out <an industrial and provident> and insert <a registered>

11
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Section 79
Alex Neil
41

In section 79, page 32, line 38, leave out <an industrial and provident> and insert <a registered>
Section 84
Alex Neil

42

In section 84, page 34, line 31, leave out <an industrial and provident> and insert <a registered>
Alex Neil

43

In section 84, page 34, line 34, leave out <industrial and provident> and insert <registered>
Alex Neil

44

In section 84, page 34, line 37, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>
Alex Neil

45

In section 84, page 35, line 2, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>
Alex Neil

46

In section 84, page 35, line 8, leave out <registered must be sent> and insert <must be sent for
registration>
Section 91
Alex Neil

47

In section 91, page 36, line 25, leave out from <an> to <provident> in line 26 and insert <a
registered>
Alex Neil

48

In section 91, page 36, line 29, leave out from <Industrial> to <Societies> in line 30 and insert
<Co-operative and Community Benefit Societies and Credit Unions>
Alex Neil

49
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In section 91, page 36, line 31, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>

12

After section 91
Alex Neil
50

After section 91, insert—
<Change of registered company’s articles: supplementary
(1)

This section applies where a registered social landlord which is a registered company
obtains the Regulator’s consent under section 90 to an amendment of its articles of
association.

(2)

A copy of the consent must accompany the copy resolution sent to the registrar of
companies in accordance with section 30 of the Companies Act 2006 (c.46).>
Section 92

Alex Neil
51

In section 92, page 37, line 4, leave out <an industrial and provident> and insert <a registered>
Alex Neil

52

In section 92, page 37, line 6, at end insert—
<( )

Chapter 2 of Part 9A makes provision for Regulator consent for the purpose of section
93.>

Alex Neil
53

In section 92, page 37, line 7, after <any> insert <other>
Section 93
Alex Neil

54

In section 93, page 37, line 15, leave out from <Industrial> to <Societies> in line 16 and insert
<Co-operative and Community Benefit Societies and Credit Unions>
Alex Neil

55

In section 93 page 37, line 17, leave out from <Industrial> to <Societies> in line 18 and insert
<Co-operative and Community Benefit Societies and Credit Unions>
Section 94
Alex Neil

56

In section 94, page 37, line 31, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>

13
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Section 95
Alex Neil
57

In section 95, page 37, line 35, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>
Section 96
Alex Neil

58

In section 96, page 38, line 4, at end insert—
<( )

Chapter 2 of Part 9A makes provision for Regulator consent for the purpose of section
97.>

Alex Neil
59

In section 96, page 38, line 5, after <any> insert <other>
Section 97
Alex Neil

60

In section 97, page 38, line 11, after <made> insert <, and
( ) a copy of the consent accompanies the copy of the order delivered to the registrar
of companies in accordance with section 900(6) of the Companies Act 2006
(c.46)>
Section 98
Alex Neil

61

In section 98, page 38, line 17, leave out from <Industrial> to <Societies> in line 18 and insert
<Co-operative and Community Benefit Societies and Credit Unions>
Alex Neil

62

In section 98, page 38, line 19, after <passed> insert <, and
( ) a copy of the consent accompanies the resolution sent to the registrar of
companies in accordance with section 53(4) of the Co-operative and Community
Benefit Societies and Credit Unions Act 1965 (c.12)>
Alex Neil

63

In section 98, page 38, line 20, leave out <industrial and provident> and insert <registered>
Section 100
Alex Neil

64
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In section 100, page 38, line 29, after <passed> insert <, and

14

( ) a copy of the consent accompanies the copy resolution sent to the registrar of
companies in accordance with section 30 of the Companies Act 2006 (c.46)>
Section 101
Alex Neil
65

In section 101, page 38, line 33, leave out <an industrial and provident> and insert <a registered>
Section 102
Alex Neil

66

In section 102, page 39, line 8, leave out <an industrial and provident> and insert <a registered>
Alex Neil

67

In section 102, page 39, line 9, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>
Alex Neil

68

In section 102, page 39, line 26, at end insert—
<( )

The Regulator may direct the transfer of assets which the registered social landlord is
under a duty to apply in accordance with section 19(1) of the Charities and Trustee
Investment (Scotland) Act 2005 (asp 10) only if the Regulator—
(a) consults with the Office of the Scottish Charity Regulator, and
(b) after doing so, considers that the recipient registered social landlord will secure
the proper application of those assets for the purposes which were set out in the
transferor registered social landlord’s entry in the Scottish Charity Register
immediately before its removal from that register.>

Alex Neil
69

In section 102, page 39, line 28, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>
Section 104
Alex Neil

70

In section 104, page 40, line 16, after <consent> insert <under this Part>
Alex Neil

71

In section 104, page 40, line 25, at end insert—
<( ) made in pursuance of a direction given by the Regulator under section 64 or 102,
( ) for which the Regulator’s consent is required under section 75,
( ) made in implementation of agreed proposals under section 83 or 84,

15
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( ) arising from a restructuring for which the Regulator’s consent is required under
Part 8, or>
Section 106
Alex Neil
72

In section 106, page 41, line 24, after <consent> insert <under this Part>
Alex Neil

73

In section 106, page 41, line 25, leave out <Chapter 2 of this Part> and insert <Part 9A>
Section 109
Alex Neil

74

In section 109, page 42, line 9, after <consent> insert <under Part 9>
Alex Neil

75

In section 109, page 42, line 11, at end insert—
<( )

Where this Chapter applies, the special procedure set out in sections 110 to 114A
applies to the disposal.>

Alex Neil
76

In section 109, page 42, leave out lines 14 to 16
Section 110
Alex Neil

77

Leave out section 110 and insert—
<Regulator’s initial decision
The Regulator may, having regard to any information available to it —
(a) refuse consent to the disposal, or
(b) direct the registered social landlord to consult with tenants in accordance with
section 111.>
Section 111
Alex Neil

78


726

In section 111, page 42, line 32, leave out from second <to> to <must> in line 33 and insert
<must, after a direction given by the Regulator under section 110,>

16

Alex Neil
79*

In section 111, page 43, line 14, leave out from <and> to end of line 17
After section 111
Alex Neil

80

After section 111 insert—
<Regulator’s consent
(1)

Following consultation under section 111, the Regulator may—
(a) refuse consent to the disposal,
(b) consent to the disposal, or
(c) consent to the disposal, subject to tenant authorisation.

(2)

Tenant authorisation is given when—
(a) the Regulator—
(i)

directs the registered social landlord to conduct a ballot under section 113,
or

(ii) directs the registered social landlord to seek the written agreement of
tenants in accordance with section (Written agreements), and
(b) the outcome is approved by the Regulator under section (Regulator’s approval).
(3)

The Regulator when making its decision under subsection (1)—
(a) must have regard to the results of the consultation under section 111, and
(b) may have regard to any other information available to it.

(4)

Where the disposal is to a person other than a registered social landlord, the Regulator
must not consent unless it is satisfied that a disposal to a registered social landlord is not
appropriate.

(5)

A consent under this section may be subject to such conditions as the Regulator thinks
fit.

(6)

Nothing in section (Regulator’s approval) affects the Regulator’s general discretion to
refuse consent to a disposal under this section on grounds relating to whether a disposal
is supported by tenants.>
Section 112

Alex Neil
81

In section 112, page 43, line 19, leave out from <deciding> to end of line 26 and insert <making
its decision under section (Regulator’s consent)—>
Alex Neil

82

In section 112, page 43, line 30, leave out <about the ballot conducted under section 113>

17
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Alex Neil
83

In section 112, page 43, line 32, at end insert—
<( ) direct the registered social landlord concerned—
(i)

to carry out further consultation with tenants in addition to that carried out
under section 111, and

(ii) to give the Regulator such information about that consultation as it may
require.>
Section 113
Alex Neil
84

In section 113, page 43, line 34, leave out from <proposing> to <must> in line 35 and insert
<must, where given a direction to do so by the Regulator,>
After section 113
Alex Neil

85

After section 113, insert—
<Written agreements
(1)

A registered social landlord must, where given a direction to do so by the Regulator,
seek the written agreement to the disposal from tenants of houses included in the
proposed disposal.

(2)

The registered social landlord must provide the Regulator with information about every
written agreement sought.>
Section 114

Alex Neil
86

In section 114, page 44, line 11, leave out <the> and insert <any>
Alex Neil

87

In section 114, page 44, line 11, at end insert <, and
( ) where directed to seek the written agreement of tenants under section (Written
agreements), need not seek the agreement of an unaffected tenant.>
Alex Neil

88

In section 114, page 44, line 13, after <tenant> insert <from the ballot or does not seek the
tenant’s written consent,>
Alex Neil

89
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In section 114, page 44, line 13, leave out <consent to the disposal> and insert <give approval
under section (Regulator’s approval)>

18

After section 114
Alex Neil
90

After section 114, insert—
<Regulator’s approval
(1)

Where a direction is made under section (Regulator’s consent)(1)(c), the Regulator
must—
(a) approve the disposal if satisfied—
(i)

that a majority of tenants voting in a ballot conducted under section 113
wish the disposal to proceed, or as the case may be

(ii) that the landlord has obtained the written agreement of a majority of the
tenants whose written agreement the landlord was required to seek under
section (Written agreements), or
(b) if not so satisfied, withdraw the conditional consent it gave under section
(Regulator’s consent)(1)(c).
(2)

The Regulator may, before making its decision under this section, require the registered
social landlord concerned to provide information about—
(a) the ballot conducted under section 113, or
(b) the written agreements sought under section (Written agreements).>
After section 115

Alex Neil
91

After section 115, insert—
<CHAPTER 2
RESTRUCTURING OF A REGISTERED SOCIAL LANDLORD
Restructuring resulting in change of landlord
(1)

This Chapter applies to a restructuring by a registered social landlord—
(a) in relation to which the Regulator’s consent is required under section 93 or 97,
and
(b) as a result of which a tenant under a Scottish secure tenancy will cease to be a
tenant of the registered social landlord proposing the restructuring.

(2)

Despite subsection (1), this Chapter does not apply where—
(a) a registered society converts into a company in accordance with section 52 of the
Co-operative and Community Benefit Societies and Credit Unions Act 1965, or
(b) the registered social landlord in respect of which a court order is made under
section 899 or 900 of the Companies Act 2006 (c.46) is being wound up or is in
administration.

(3)

The special procedure set out in sections 110 to (Regulator’s approval) of Chapter 1
applies in relation to a restructuring to which this Chapter applies as it applies in relation
to a disposal to which Chapter 1 applies.>

19
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Alex Neil
92

After section 115, insert—
<Purchaser protection
Failure by the Regulator or by a registered social landlord to comply with any provision
of sections 110 to 115 of Chapter 1 in relation to a restructuring does not invalidate the
Regulator’s consent to the restructuring.>

After section 127
Alex Neil
93

After section 127, insert—
<PART
CHARITABLE REGISTERED SOCIAL LANDLORDS
Charitable registered social landlords
(1)

In this section—
“charitable registered social landlord” means a registered social landlord which is
entered in the Scottish Charity Register, and
“OSCR” means the Office of the Scottish Charity Regulator.

(2)

The Regulator and OSCR must, in pursuance of section 18 of this Act and section 20 of
the Charities and Trustee Investment (Scotland) Act 2005 (asp 10), together make
arrangements with a view to—
(a) securing the exchange of information between them about charitable registered
social landlords,
(b) securing the co-ordination of any activities they carry on in exercising functions in
relation to charitable registered social landlords, and
(c) preventing any unnecessary duplication in relation to any inquiries made, or to be
made, by them in relation to charitable registered social landlords.

(3)

The Regulator and OSCR—
(a) must set out the arrangements in a memorandum,
(b) must keep the memorandum under review, and
(c) may from time to time revise or replace the memorandum.

(4)

The Regulator and OSCR must take such steps as they think fit to publicise the
memorandum (and any revision or replacement).>
Section 128

Alex Neil
94
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In section 128, page 50, line 5, leave out second <Act>

20

Jim Tolson
136

Leave out section 128
Section 129
Jim Tolson

137

In section 129, page 50, leave out lines 36 to 40
Section 130
Alex Neil

95

In section 130, page 51, line 5, leave out second <Act>
Alex Neil

96

In section 130, page 51, line 28, leave out second <Act>
Section 131
Alex Neil

97

In section 131, page 52, line 8, leave out <1987 Act> and insert <Act 1987>
Jim Tolson

138

In section 131, page 52, leave out lines 11 to 35
Alex Neil

98

In section 131, page 52, line 34, after <(1)> insert <—
(i)

where the landlord acquired the new supply social house from the
tenant, at least 7 days before the missives for that acquisition were
concluded; or

(ii) in any other case,>
Alex Neil
99

In section 131, page 52, line 37, leave out from second <house> to <before> in line 40 and insert
<house let under a Scottish secure tenancy created on or after the relevant day which—
(a) was not let under a Scottish secure tenancy on or before 25 June 2008; or
(b) was acquired by the landlord on or after>

21
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After section 131
Alex Neil
100

After section 131, insert—
<Limitation on right to buy: police housing
(1)

After section 69 of the Housing (Scotland) Act 1987 (c.26) insert—
“69A
(1)

Power to refuse to sell houses required for police purposes
Subsection (2) applies where—
(a) an application to purchase is served on a local authority landlord in
relation to a house which it holds for the purposes of a police force
(within the meaning of the Police (Scotland) Act 1967 (c.77)); and
(b) the tenant would, apart from this section, have a right under section 61 to
purchase the house.

(2)

The landlord may, within one month of service of the application to purchase,
serve a notice of refusal on the tenant.

(3)

In determining whether to serve a notice of refusal under subsection (2), the
landlord must have regard to—
(a) the likely impact which the proposed purchase would have on police
operations and resources; and
(b) any representations by the tenant which indicate special reasons for
wishing to purchase the house.

(4)

The landlord must, in particular, consider—
(a) whether the policing needs of the area in which the house is situated are
such that it would be desirable for the house to be occupied by a
constable;
(b) whether it is likely to be able reasonably to provide other suitable
accommodation for a constable in that area;
(c) whether it is likely that a constable may need to be accommodated in that
area at short notice;
(d) any representations by the tenant about—
(i)

the tenant’s state of health; or

(ii) family associations or other special circumstances by reason of
which the tenant has a local connection to that area.
(5)

(2)

A refusal by the landlord under subsection (2) shall contain sufficient
information to demonstrate that it has had regard to the matters mentioned in
subsection (3).”.

In section 338(1) of the Housing (Scotland) Act 1987 (c.26), after the definition of
“local authority” insert—
““local authority landlord” has the same meaning as in the Housing
(Scotland) Act 2001 (asp 10);”.
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Jim Tolson
139

After section 131, insert—
<Registered social landlords: exemption from right to buy
(1)

The Housing (Scotland) Act 1987 (c.26) is amended as follows.

(2)

In section 61(4)(e) (secure tenant’s right to purchase), for the words from “was” to
“Assent,” substitute “is”.

(3)

In section 61A(3)(a) (limitation on right to purchase from registered social landlords),
for the word “10” substitute “40”.>
Section 142

Alex Neil
101

Leave out section 142 and insert—
<Tenant protection: orders for possession against landlord
(1)

After section 5A(8) of the Heritable Securities (Scotland) Act 1894 (c.44) insert—
“(9)

(2)

For the avoidance of doubt, a decree granted on an application to which this
section applies is not an order for possession of a house let on an assured
tenancy (within the meaning of Part II of the Housing (Scotland) Act 1988
(c.43)).”.

After section 24(9) of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35)
insert—
“(10) For the avoidance of doubt, a decree granted on an application under
subsection (1B) above is not an order for possession of a house let on an
assured tenancy (within the meaning of Part II of the Housing (Scotland) Act
1988 (c.43)).”.

(3)

After section 216(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3)
insert—
“(2A) Subsection (2) does not apply to an occupant with an assured tenancy (within
the meaning of Part II of the Housing (Scotland) Act 1988 (c.43)) or any
effects of that occupant where the decree for removing from heritable property
was granted on an application—
(a) to which section 5A of the Heritable Securities (Scotland) Act 1894
(c.44) applies; or
(b) under section 24(1B) of the Conveyancing and Feudal Reform
(Scotland) Act 1970 (c.35).”.>
After section 142

Alex Neil
102

After section 142, insert—
<Tenant protection: repossession orders
The Housing (Scotland) Act 2001 (asp 10) is amended as follows—
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(a) in section 16, after subsection (5) insert—
“(5A) Where an order is made under subsection (2) in proceedings under section 14
on the ground that rent lawfully due from the tenant has not been paid (as set
out in paragraph 1 of schedule 2)—
(a) subsection (5)(a) does not apply,
(b) the tenancy is terminated only if the landlord recovers possession of the
house in pursuance of the order,
(c) the order must specify the period for which the landlord’s right to
recover possession of the house is to have effect (being no longer than
any maximum period which the Scottish Ministers by order prescribe),
and
(d) the landlord must have regard to any guidance issued by the Scottish
Ministers about recovery of possession in pursuance of the order.
(5B) Before making an order under subsection (5A)(c) or issuing guidance under
subsection (5A)(d), the Scottish Ministers must consult—
(a) such bodies representing local authorities,
(b) such registered social landlords or bodies representing them,
(c) such bodies representing tenants’ interests, and
(d) such other persons,
as they think fit.”,
(b) in section 109(6), after second “section” insert “16(5A)(c) or”. >
Alex Neil
103

After section 142, insert—
<Police accommodation not to be Scottish secure tenancy
In paragraph 2 of schedule 1 to the Housing (Scotland) Act 2001 (asp 10)—
(a) sub-paragraph (a) is repealed,
(b) in sub-paragraph (c), for the words “a police force or” substitute “an”,
(c) at the end of the paragraph insert—
“(2)

A tenancy is not a Scottish secure tenancy if the landlord is a local authority
landlord and—
(a) the house occupied by the tenant is held by the landlord for the purposes
of a police force, or
(b) the tenant is let the house expressly on a temporary basis pending its
being required for the purposes of a police force.

(3)

Sub-paragraph (2)(a) does not prevent a tenancy from being a Scottish secure
tenancy if—
(a) the tenancy was created before the relevant day,
(b) the tenant moved to the house in pursuance of—


734

24

(i)

an order for recovery of possession made under section 16(2) of
the Housing (Scotland) Act 2001 (asp 10), on any of the grounds
set out in paragraphs 9 to 13 and 15 of schedule 2 to that Act, in
respect of a house subject to a Scottish secure tenancy created
before the relevant day, or

(ii) the operation of section 19(3)(b), 21(3)(b) or 22(6) of that Act
following termination of a Scottish secure tenancy created before
the relevant day,
(c) the tenant moved to the house from a house subject to a Scottish secure
tenancy created before the relevant day in pursuance of a decision by the
landlord to demolish that other house as a result of which—
(i)

the tenancy of that other house was terminated by written
agreement between the landlord and the tenant, and

(ii) the house was made available to the tenant,
(d) the tenant occupied the house immediately before the relevant day under
a short Scottish secure tenancy which has, since that day, been converted
into a Scottish secure tenancy under section 37, or
(e) the tenant—
(i)

occupied the house (or any other house held by the landlord for the
purposes of a police force) under a Scottish secure tenancy
immediately before the creation of the tenancy, and

(ii) agreed to terminate that Scottish secure tenancy without having
been notified by the landlord of the effect of sub-paragraph (2)(a)
at least 28 days before so agreeing.
(4)

In this paragraph—
“police force” has the same meaning as in the Police (Scotland) Act 1967
(c.77),
“relevant day” means the day on which section (Police accommodation
not to be Scottish secure tenancy) of the Housing (Scotland) Act 2010
(asp 00) comes into force.”.>
Section 146

Alex Neil
104

In section 146, page 61, line 14, at end insert—
<(za) in the case of an order made under section 151(2) (commencement orders), such
transitional, transitory or saving provision as Ministers consider appropriate,
(a) in the case of any other order,>
Alex Neil

105

In section 146, page 61, line 24, leave out <24(1)> and insert <24(2B)(b)>
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Schedule 2
Alex Neil
106

In schedule 2, page 67, line 24, leave out from <Friendly> to <Societies> in line 25 and insert
<Co-operative and Community Benefit Societies and Credit Unions>
Alex Neil

107

In schedule 2, page 68, line 25, leave out <83> and insert <82>
Alex Neil

108

In schedule 2, page 69, line 23, leave out <Section 38 of>
Alex Neil

109

In schedule 2, page 69, line 24, at end insert—
<( )

In section 19, after subsection (4) insert—
“(4A) OSCR must consult the Scottish Housing Regulator before making an
application under subsection (4) in relation to a registered social landlord
(within the meaning of the Housing (Scotland) Act 2010 (asp 00)).”

( )

In section 38—>

Alex Neil
110

In schedule 2, page 69, leave out line 25 and insert—
<( ) subsection (1) is repealed,
( ) in subsection (2), for “functions referred to in subsection (1)” substitute “OSCR’s
functions under sections 28 to 35 (other than section 30) and section 70A”,>
Alex Neil

111

In schedule 2, page 69, leave out lines 28 and 29 and insert—
<( ) subsection (12) is repealed.>
Alex Neil

112

In schedule 2, page 69, line 33, at end insert—
<Public Services Reform (Scotland) Act 2010 (asp 8)
14 (1)
(2)

The Public Services Reform (Scotland) Act 2010 is amended as follows.
In section 115(6), after the entry relating to the Mental Welfare Commission for
Scotland insert—
“Scottish Housing Regulator,”.

(3)

In schedule 19 (persons subject to user focus duty), after the entry relating to the Office
of the Scottish Charity Regulator insert—
“Scottish Housing Regulator”.
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(4)

In schedule 20 (persons subject to duty of co-operation), after the entry relating to the
Mental Welfare Commission for Scotland insert—
“Scottish Housing Regulator”.>
Section 149

Alex Neil
113

In section 149, page 62, line 16, leave out <Friendly and Industrial Provident Societies> and
insert <Co-operative and Community Benefit Societies and Credit Unions>
Section 150
Alex Neil

114

In section 150, page 62, line 24, at end insert—
<“body” includes a body of persons corporate or unincorporated and a partnership
constituted under the law of Scotland,>
Alex Neil

115

In section 150, page 62, line 30, leave out <an industrial and provident> and insert <a registered>
Alex Neil

116

In section 150, page 63, line 3, at end insert—
<“financial management or governance target” has the meaning given by section
(Financial management or governance targets for registered social landlords),>
Alex Neil

117

In section 150, page 63, leave out lines 19 and 20
Alex Neil

118

In section 150, page 63, line 37, leave out from <an> to <provident> in line 38 and insert <a
registered>
Alex Neil

119

In section 150, page 64, leave out line 1
Alex Neil

120

In section 150, page 64, line 5, at end insert—
<“personal indemnity insurance” has the meaning given by section 62(2A),>
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Alex Neil
121

In section 150, page 64, line 10, at end insert—
<“registered society” means a society registered under the Co-operative and
Community Benefit Societies and Credit Unions Act 1965 (c.12),>
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Housing (Scotland) Bill
1st Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
the text of amendments to be debated on the first day of Stage 2
consideration, set out in the order in which they will be debated. THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH
THEY WILL BE DISPOSED OF.

Groupings of amendments
Social landlords: contribution to and promotion of environmental well-being and
regeneration
128, 130, 134
Scottish Housing Regulator: eligibility for appointment and holding office
1
Scottish Housing Regulator: charging of fees
2
Legislative registration criteria
3, 129, 4, 5, 105
Notes on amendments in group
Amendment 3 pre-empts amendment 129
Renaming of industrial and provident societies
6, 7, 40, 41, 42, 43, 44, 45, 47, 48, 49, 51, 54, 55, 56, 57, 61, 63, 65, 66, 67, 69, 106,
113, 115, 117, 118, 121
Content of the Scottish Social Housing Charter
8, 9, 10, 12, 15, 16, 20, 21, 22, 26, 29, 32, 34, 119
Scottish Housing Regulator: consultation with tenants
11, 28, 31
Categorisation of social landlords and registered social landlords
131, 132, 133
Scottish Housing Regulator: consultation with homeless persons
122, 123, 124, 28A, 126
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Scottish Housing Regulator: consultation with equalities groups
13
Registered Social Landlords: performance targets
14, 17, 18, 19, 23, 27, 30, 33, 127, 116
Scottish Housing Regulator: inquiries
24, 25, 125
Scottish Housing Regulator: regulatory powers
36, 37, 120
Registered Social Landlords: transfer of assets
38, 135
Regulation of charitable Registered Social Landlords
39, 68, 93, 108, 109, 110, 111
Minor amendments
46, 94, 95, 96, 97, 107, 114
Registered Social Landlord: organisational change
50, 60, 62, 64
Registered Social Landlord: disposal of assets
52, 53, 58, 59, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88,
89, 90, 91, 92
Limitation on right to buy
136, 137, 138
Notes on amendments in group
Amendment 138 pre-empts amendment 98 in group (Right to buy: notice
where tenant selling to social landlord)
Right to buy: notice where tenant selling to social landlord
98
Right to buy: new supply houses
99
Right to buy and Scottish secure tenancies: police housing
100, 103
Registered social landlords: exemption from right to buy
139
Tenants rights where security holder possess house
101
Tenant protection – repossession for rent arrears
102
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Commencement orders
104
Cooperation duties etc.
112
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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE
EXTRACT FROM THE MINUTES
21st Meeting, 2010 (Session 3)
Wednesday 22 September 2010
Present:
Malcolm Chisholm (Committee
Substitute) (items 4 and 5 only)
Patricia Ferguson (not for item 5)
Duncan McNeil (Convener)
Mary Mulligan
John Wilson

Bob Doris (Deputy Convener)
David McLetchie
Alasdair Morgan
Jim Tolson

The meeting opened at 10.00 am.
Housing (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 1).
The following amendments were agreed to (without division): 1, 2, 3, 4, 5, 6, 7, 8, 9,
10, 130, 11, 12, 122, 13, 14, 123, 15, 16, 124, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26,
27, 28A, 28, 126, 29, 30, 31, 32, 33, 34, 127, 36, 37, 38, 39.
The following amendments were disagreed to (by division):
128 (For 3, Against 4, Abstentions 0)
131 (For 3, Against 5, Abstentions 0)
132 (For 3, Against 5, Abstentions 0)
134 (For 3, Against 5, Abstentions 0)
135 (For 3, Against 5, Abstentions 0)
Amendment 129 was pre-empted.
The following amendments were not moved: 133, 125.
Sections 1, 2, 3, 4, 5, 6, 7, 9, 10, 11, 12, 13, schedule 1, sections 14, 15, 17, 18, 19,
20, 21, 22, 23, 25, 26, 27, 28, 29, 36, 37, 40, 41, 43, 46, 47, 49, 50, 51, 56, 57, 58,
59, 60, 61 and 63 were agreed to without amendment.
Sections 8, 24, 30, 31, 32, 33, 34, 35, 38, 39, 42, 44, 45, 48, 52, 53, 54, 55, 62 and
64 were agreed to as amended.
The Committee ended consideration of the Bill for the day, section 64 having been
agreed to.
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22 SEPTEMBER 2010

Scottish Parliament
Local Government and
Communities Committee
Wednesday 22 September 2010
[The Convener opened the meeting at 10:00]

Housing (Scotland) Bill: Stage 2
The Convener (Duncan McNeil): Good
morning. Welcome to the 21st meeting in 2010 of
the Local Government and Communities
Committee. I remind members and the public to
turn off all mobile phones and BlackBerrys.
Item 1 is day 1 of stage 2 consideration of the
Housing (Scotland) Bill. I welcome Alex Neil, the
Minister for Housing and Communities and, from
the Scottish Government: William Fleming, branch
head in the tenant priorities team; Linda Leslie, bill
team leader in the tenant priorities team; Ian
Shanks, assistant Scottish parliamentary counsel;
and Gillian Turner, a principal legal officer.
Sections 1 and 2 agreed to.
Section 3—The Regulator’s functions
The Convener: The first group of amendments
is on social landlords and their contribution to, and
promotion of, environmental wellbeing and
regeneration. Amendment 128, in the name of
Mary Mulligan, is grouped with amendments 130
and 134.
Mary Mulligan (Linlithgow) (Lab): The title of
the group of amendments indicates that social
landlords’ contribution to and promotion of
environmental wellbeing and regeneration are well
recognised. Sometimes we do not recognise that
role enough, but social landlords have been
playing it for some time. Through my
amendments, I seek to ensure that we recognise
in legislation the wider role that social landlords
play. The bill provides us with an opportunity to do
that.
Amendment 128 seeks to ensure that the
regulator, in performing its functions, recognises
the role that social landlords play in environmental
wellbeing and regeneration. Amendment 130
seeks to ensure that that role is included in the
outcomes of the Scottish social housing charter,
examples of which are suggested in section 32.
I move amendment 128.
Patricia Ferguson (Glasgow Maryhill) (Lab):
It is my contention that the wider role of housing
associations and the additional activities and
services that they undertake in, and on behalf of,
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communities need to be recognised in legislation. I
do not want to waste the committee’s time by
duplicating Mary Mulligan’s arguments—we are
singing from the same hymn sheet.
Alasdair Morgan (South of Scotland) (SNP): I
am a bit puzzled about why it is necessary to
include the provisions in legislation. Social
landlords may have a wider role to play, but if we
include that in the regulator’s duty, as amendment
128 suggests, it will become one of the social
landlord’s duties that must be regulated. I am not
sure that the case for that has been made. It is
one thing to say that social landlords make a
contribution, but it is a totally different thing to say
that it should be a regulated activity.
Bob Doris (Glasgow) (SNP): I understand that
the amendments seek to place a duty on the
regulator to monitor, assess and report on social
landlords’ wider role activities, but I am concerned
that that could have a knock-on effect by
increasing the financial burden on the regulator. It
could also be overly bureaucratic for the housing
association movement to have to complete a tickbox exercise to enable it to be held to account on
its wider role activities.
My understanding is that the housing charter
that will be drawn up will set out the wider role and
that at that time there will be an obligation on the
regulator to come to a view on how well housing
associations are performing wider role activities.
As a result, it could be argued that amendment
128 is simply duplicating things, although I have
every sympathy for what it is trying to achieve.
The Minister for Housing and Communities
(Alex Neil): I share Mary Mulligan’s assessment
of the wider role activities that many social
landlords perform and the significance and
importance of what they achieve through them,
and I agree that we need to recognise those
achievements. However, I do not believe that
widening the regulator's functions, as amendment
128 proposes, is the right means of ensuring such
recognition.
The general functions in section 3 define the
new regulator’s principal purposes and are tightly
focused to ensure that the new body concentrates
its efforts on the core housing services that are
provided by all social landlords. That tight focus is
necessary if the regulator is to concentrate its
efforts on driving forward improvements in the
basic housing services that all tenants receive.
In its stage 1 report, the committee highlighted
the importance of driving continuous improvement
in the whole sector. In its response, the
Government confirmed that it agreed, and it
described the range of powers that will be
available to the regulator in pushing for that
improvement, including the publishing of reports
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on performance and the setting of performance
improvement targets. As introduced, section
3(1)(b) lays the foundation for that by requiring the
regulator to monitor, assess, report and, if
necessary, intervene in respect of social landlords'
housing activities. That task is in itself large and
challenging, but it is feasible because of its clear
focus on the services that are provided by all
landlords. If we were to widen it to include wider
role activities, we would place the core task at risk
and would—at the very least—dilute the
regulator’s effectiveness in driving forward the
improvements in tenants’ services that we all
want.
In effect, we would, through amendment 128,
require the regulator to give the same attention to
the varied and wide-ranging activities that some,
but not all, landlords undertake on a discretionary
basis, as it must give to the core housing services
that all landlords provide. That would be a
mistake, because it would mean requiring the
regulator to look at activities as diverse as running
credit unions or child-care facilities. For example,
the regulator would have to monitor, assess,
report on and perhaps intervene in what a group of
Inverclyde RSLs is doing through the Grand
Central Savings initiative in that area, or try to
regulate the Working Rite employability and
training projects in which West Highland Housing
Association
and
various
other
housing
associations are involved. Although those
activities are all extremely important and worth
while, that does not mean that the regulator should
be monitoring them, let alone intervening in them,
particularly as they are monitored already through
their individual grant-funding arrangements.
Finally, giving the regulator the permanent
function of monitoring, assessing and reporting on
landlords’ wider role activities would place a
greater burden on landlords because the matters
on which they would have to be monitored, and
therefore have to be reported on, would be wider
than the bill provides for at present. I suspect that
many landlords who undertake wider role activities
would be concerned if such discretionary activities
were to be subjected to the same weight of
regulation as their core activities.
For those reasons, I believe that it would be a
mistake to put the assessment of wider role
activities on the same footing as the assessment
of core housing services. Instead I commend the
approach in section 32(1)(i), which provides that
outcomes may include wider role activities and
gives ministers flexibility in the light of stakeholder
views to determine whether a charter should or
should not provide for an outcome related to wider
role activities. In coming to that view, ministers will
be able to take account of the regulator's views on
whether it would be able to monitor, assess and
report on any outcome that they might propose.
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That is preferable to imposing an onerous
permanent duty that will undermine the new
regulator's ability to focus on what matters to all
tenants. I am, however, happy to support Mary
Mulligan’s amendment 130, which develops and
expands subsection (i).
Accordingly, I invite Mary Mulligan to withdraw
amendment 128 and urge the committee to
support amendment 130.
I am less concerned by the effect of amendment
134, which is in the name of Patricia Ferguson,
because it is simply an enabling power. However,
its purpose is provided for already by the general
power that is set out in section 39(2)(c) for the
regulator to report any information on the
performance of social landlords. Consequently,
the amendment is unnecessary. On that ground, I
invite Patricia Ferguson not to move amendment
134.
Mary Mulligan: As the minister has indicated
his acceptance of amendment 130, for which I
thank him, I will keep my comments to amendment
128.
The issue is very simple and comes down to
whether one feels that the additional roles that are
played by social landlords are important or are
side issues that do not need to be included as part
of their business. I understand why the minister
does not wish to place additional burdens on the
regulator, but I invite the committee to consider the
current system of soft-touch regulation, in which
the regulator gets involved only when issues or
concerns are raised. In any case, I do not quite
agree with the minister: I do not think that
amendment 128 would add to the regulator’s
burden unless he or she wished to examine
certain problems.
Surely in looking at the role of social landlords
the regulator will find it difficult to separate their
core functions from the other jobs that they
perform. Indeed, if you accept that social landlords
play a comprehensive role, such a division is false.
For that reason, I believe that the wider role
activities should be included among the regulator’s
function; I will therefore press amendment 128.
Finally, I point out that if members have been
convinced by the minister’s comments and feel
unable to support amendment 128, amendment
134 in the name of Patricia Ferguson would not
place a statutory duty on the regulator to report but
merely suggests it. Members might well feel that
such a halfway house is more appropriate.
The Convener: The question is, that
amendment 128 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
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For
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Mulligan, Mary (Linlithgow) (Lab)

Against
Doris, Bob (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 128 disagreed to.
Section 3 agreed to.
Sections 4 to 7 agreed to.
Section 8—Disqualification and removal
from office
10:15
The Convener: Amendment 1, in the name of
the minister, is in a group on its own.
Alex Neil: I will be a bit more brief, convener,
with what is essentially a technical amendment.
Amendment 1 seeks to ensure that the board of
the independent Scottish Housing Regulator is
able to act in the interests of tenants and
homeless people. As I consider that there would
be a conflict of interests if a current employee of
either a local authority or an RSL were able to
serve on the board, the bill will disqualify such
individuals from holding office. The same is true
for current employees of local authorities that are
no longer landlords but which continue to provide
homelessness services. Amendment 1 is a
technical amendment that will ensure that all
current employees of RSLs and local authorities,
including those that are no longer landlords, as
well as local authority councillors and officers of
RSLs, are disqualified from holding office in the
Scottish Housing Regulator.
I move amendment 1.
Amendment 1 agreed to.
Section 8, as amended, agreed to.
Sections 9 to 13 agreed to.
Schedule 1 agreed to.
Sections 14 and 15 agreed to.
Section 16—Fees
The Convener: Amendment 2, in the name of
the minister, is in a group on its own.
Alex Neil: Section 16 will give the new Scottish
Housing Regulator a power to charge fees. The
power is based on one that ministers already have
under the Housing (Scotland) Act 2001, and could
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be exercised only with the approval of ministers.
Ministers have not used the power in the 2001 act
to charge fees. Instead, they have preferred to
fund the work of regulation from public
expenditure. The Government has stressed its
commitment to continue that approach when the
new regulator is established.
However, in my discussions with tenant groups,
they have expressed concern that subsequent
Administrations might decide that landlords should
be charged some or all of the costs of regulation
and that, ultimately, those costs would have to be
met by tenants through their rents. The
Government appreciates those fears and wishes
to allay them by removing the regulator’s power to
charge fees.
In addition, I believe that it is wrong in principle
for a regulator to rely for part or all of its income on
charging those whom it regulates.
Amendment 2 will achieve the objective that I
have set out. I hope that tenants will support it and
will welcome the certainty that it will give them on
the issue. I believe that landlords will support it,
too.
I move amendment 2.
David McLetchie (Edinburgh Pentlands)
(Con): I thank the minister for his clarification. I am
interested in the general principle that he
enunciated, whereby regulators should not charge
fees to those whom they regulate. I am afraid that
I am not familiar with the work of every regulator
that has been established by the Scottish
Government, but from my limited knowledge of the
Office of the Scottish Charity Regulator, I think that
it charges the charities that it regulates.
Is the minister signalling a change of
Government policy, whereby in the future the
charging of all regulated persons by all regulators
will be abolished? If that is not the case, would the
minister like to tell us why although no fees are to
be charged by a housing regulator, the
Government apparently thinks that it is quite all
right for other regulators for which it is responsible
to continue to charge the people whom they
regulate fees?
Mary Mulligan: I am much more positive and I
think that the minister has taken the right decision.
At stage 1, a number of concerns were raised
about the fees section of the bill, so I am pleased
that the minister has taken action to allay them. I
support the principle that the housing regulator
should continue to be publicly funded.
The Convener: I give the minister the
opportunity to wind up and to respond to the
issues that have been raised.
Alex Neil: I have two points to make. First, Mr
McLetchie raises an interesting debate about the
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general principle. I think that there are examples in
the past of the independence of a regulator being
called into question because of one of its sources
of funding. The Financial Services Authority is
probably the most recent example of that.
However, that is a general debate for another day.
As far as the present debate is concerned, the
second point is the more important of the two. It is
that, despite the existence of the relevant power
under the 2001 act, it has been made clear that
neither ministers in the previous Administration nor
ministers in the present Administration have had
any intention of using it, so why retain a power that
we have no intention of using?
Amendment 2 agreed to.
Sections 17 to 23 agreed to.
Section 24—Legislative registration criteria
The Convener: Amendment 3, in the name of
the minister, is grouped with amendments 129, 4,
5 and 105. I point out that if amendment 3 is
agreed to, I cannot call amendment 129.
Alex Neil: I lodged amendments 3, 4, 5 and 105
in response to concerns that were raised by this
committee and the Subordinate Legislation
Committee as well as by stakeholders such as the
Glasgow and West of Scotland Forum of Housing
Associations. I invite Patricia Ferguson not to
move amendment 129.
Amendment 3 will remove the power, which was
of such concern to this committee and to the
Subordinate Legislation Committee, for ministers
to prescribe the types of body that will be eligible
to be a registered social landlord. It will bring into
the bill the core objects and additional permissible
purposes that a registered social landlord can
have. In broad terms, those are the same as are
currently in the Housing (Scotland) Act 2001.
Ministers will be able to amend the additional
purposes by order, but will not be able to amend
the core objects.
In addition, amendment 3 makes it clear that
any body that seeks registration must carry out its
purposes, objects or powers in Scotland, so that
the regulator is able to protect those assets and
safeguard the interests of tenants. I thank the
committee for its suggestions on how section 24 of
the bill might be improved, and I recognise that the
amendment will strengthen the legislation along
the lines that have been suggested by the
committee.
Amendment 4 is a technical amendment to the
ministerial power in the bill in relation to bodies
that are not registered societies—industrial and
provident societies—or registered companies. The
amendment is needed because of the proposed
restructuring of section 24.
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Amendment 5 requires ministers to consult
specific stakeholders on a draft order under
section 24(5); it makes provisions in respect of
bodies other than registered societies or
registered companies. The amendment will ensure
that tenants’ representatives, existing registered
social landlords and lenders to the sector are able
to comment on the provisions before any order is
laid before Parliament.
Amendment 129 appears to be an alternative
means of achieving what new section 24(1)(c), as
proposed in amendment 3, is intended to achieve.
I suggest that it does so in a less clear manner, in
posing questions to which it does not provide
answers. Amendment 3 is clear that a body that is
seeking to be considered for registration should
carry out its purposes and objects in Scotland.
Amendment 129 requires that
“A body is principally concerned with Scottish housing”

and provides for ministers to determine what that
means. It implies, but does not make clear, that
that determination is to be on a case-by-case
basis and appears to leave it to ministers to decide
what constitutes owning housing mainly in
Scotland or activities principally undertaken in
Scotland. I suggest that that lack of clarity over the
role of ministers and the criteria that they might
have to apply is unsatisfactory and would lead to
confusion among those contemplating applying to
register as a social landlord. Accordingly, I invite
Patricia Ferguson to withdraw amendment 129. I
would be happy to discuss with her afterwards
how we might produce an amendment at stage 3
that would address what I believe are our shared
objectives.
I move amendment 3.
The Convener: I call Patricia Ferguson.
Patricia Ferguson: Thank you Presiding
Officer—I am sorry, convener; I am giving you a
title that you do not have.
The amendments that the Government has
lodged to section 24 are welcome to me and to
others with whom I have discussed the matter.
Given the assurances that the minister has given
today about future discussion and the possibility of
further amendments to the bill, I am happy not to
move amendment 129.
Amendment 3 agreed to.
Amendments 4 and 5 moved—[Alex Neil]—and
agreed to.
Section 24, as amended, agreed to.
Sections 25 to 29 agreed to.
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Section 30—Communication with other
regulators
The Convener: Amendment 6, in the name of
the minister, is grouped with amendments 40 to
45, 47 to 49, 51, 54 to 57, 61, 63, 65 to 67, 69,
106, 113, 115, 117, 118 and 121.
Alex Neil: The 27 amendments that are in the
group with amendment 6 are technical
amendments to replace the term
“industrial and provident society”

with the term “registered society”, and to replace
references to the Industrial and Provident
Societies Act 1965 with references to the Cooperative and Community Benefit Societies and
Credit Unions Act 1965. The changes are a
consequence of the Co-operative and Community
Benefit Societies and Credit Unions Act 2010.
That act was passed at Westminster after our bill
was introduced in January this year.
I move amendment 6.
Amendment 6 agreed to.
Amendment 7 moved—[Alex Neil]—and agreed
to.
Section 30, as amended, agreed to.
Section 31—Scottish Social Housing Charter
The Convener: Amendment 8, in the name of
the minister, is grouped with amendments 9, 10,
12, 15, 16, 20 to 22, 26, 29, 32, 34 and 119.
Alex Neil: Section 31 requires ministers to
prepare a Scottish social housing charter that sets
the outcomes that social landlords “should aim to
achieve” in performing their housing activities. It
defines an outcome as being either a standard or
an objective which landlords “should aim to
achieve”.
I discussed the plans for a charter with my
stakeholder sounding board on the bill. Members
generally, and tenants in particular, welcomed the
idea of a charter describing what landlords should
be aiming to achieve. There was some
uncertainty, however, over what we mean by an
“outcome”, and some concern that section 31
provides, in effect, for outcomes to be either
standards or objectives—this is the talk of the
steamie, convener.
Members of the group were keen that the
legislation be as clear as possible on the intended
meanings. They argued that a standard is different
from an outcome, and that a landlord might
achieve one but not the other. For example, a
landlord might meet a standard for the physical
condition of their stock by installing new windows,
but leave tenants unhappy because the windows
were hard to clean or unattractive or otherwise did
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not meet their reasonable requirements. In such a
case, the outcome for the tenant would be poor,
even though the standard had been met. I hope
that the example illustrates that this is not just a
semantic point. It is important that we get this right
for tenants and that we provide clarity for the
charter to set outcomes.
The Government wants the charter to
encourage landlords to focus their efforts on the
outcomes—or the end results—that they deliver
for tenants, homeless people and other service
users.
Amendment 8 seeks to clarify the position. It
recognises that sometimes it might be necessary
for the charter to set standards and provides that
those can be set in their own right and that, where
they are set, they are distinct and separate from
outcomes. If accepted, it will give a clearer
indication that ministers have the flexibility to set a
mixture of standards and outcomes if consultation
of stakeholders suggests that that is warranted.
Amendment 8 gives rise to a number of
consequential amendments that are required to
reflect the new approach elsewhere in section 31
and at sections 32, 35, 39, 42, 45, 52, 53, 54 and
150.
I move amendment 8.
10:30
Mary Mulligan: I think that the minister is
correct in what he is proposing, even though it
might seem fairly minor. However, the important
thing for tenants will be the delivery of the
outcomes that the legislation speaks of, so the
monitoring and any means of redress will be
equally important. I am sure that the minister will
come on to that when we have further discussions
about the introduction of the charter.
Amendment 8 agreed to.
Amendment 9 moved—[Alex Neil]—and agreed
to.
Section 31, as amended, agreed to.
Section 32—Outcomes
Amendment
agreed to.

10

moved—[Alex

Neil]—and

Amendment 130 moved—[Mary Mulligan]—and
agreed to.
The Convener: Amendment 11, in the name of
the minister, is grouped with amendments 28 and
31.
Alex Neil: Amendment 11 provides for a
possible charter outcome on tenant participation to
encompass participation in a landlord’s review of
proposals for housing services, as well as their
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formulation. Section 32 sets out examples of the
kind of areas of activity that the charter might
cover. Tenant participation is one of them.
Amendment 11 does not directly require
landlords to involve tenants in reviewing policies or
services but, by allowing for the charter to set a
broader outcome around participation, it will help
to strengthen the scope for tenant involvement in
landlords’ housing policy proposals.
Amendment 28 provides for social landlords to
involve tenants and other service users in the
preparation and validation information that is
submitted to the Scottish Housing Regulator. The
amendment responds to concerns raised at stage
1 by the committee—and by members of my
stakeholder sounding board—about the shift from
cyclical inspections to a more risk-based approach
to regulation.
Tenants and their representative bodies and
equalities and consumer organisations all
expressed concern about the validity of a system
that is based on landlords’ self-assessment. I
know that the committee shared that concern and
agreed that self-assessment must be meaningful,
robust and transparent, and that it must involve
tenants.
The SHR’s powers to obtain information from
landlords will allow it to collect a range of
information to monitor and assess performance
against the charter. The amendment requires the
SHR to publish guidance for landlords, setting out
its expectations on service user involvement in
collecting and reporting information. The SHR will
be required to consult tenants and other
stakeholders in preparing or revising guidance.
Landlords must comply with the published
guidance. If they fail to do so, they can expect the
SHR to intervene.
I believe that this amendment will establish clear
expectations on tenant involvement and put in
place the right checks and balances for landlords
when they present a picture of their performance.
Amendment 31 provides for social landlords to
involve tenants and other service users in the
preparation of performance improvement plans. It,
too, responds to concerns that were expressed by
members of my stakeholder sounding board and a
number of other stakeholders at stage 1 about the
shift from cyclical inspection to a more risk-based
approach to regulation. As I have noted, the
committee shared those concerns.
The bill gives the SHR the power to require a
landlord to submit a performance improvement
plan where it sees a need to drive up
performance.
The amendment adds a power to require
landlords to involve tenants, and other service
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users where appropriate, in developing their
improvement plans. That will ensure that plans
reflect the interests and views of tenants. I believe
that the amendment will further strengthen the role
of tenants and other service users in regulation,
and reinforce the expectation that landlords will
involve them in assessing and improving their own
performance.
I move amendment 11.
Amendment 11 agreed to.
Amendment
agreed to.

12

moved—[Alex

Neil]—and

The Convener: Amendment 131, in the name
of Patricia Ferguson, is grouped with amendments
132 and 133.
Patricia Ferguson: The purpose of amendment
131 is to recognise that housing associations and
registered social landlords vary hugely in type and
scale. That point was made in the stage 1 report
on the bill, and the Government responded by
saying that the regulation should be blind to the
type of provider.
In fact, the bill already recognises housing
associations as being different from local authority
providers, for example. Many housing associations
are very small organisations that have 10 or fewer
members of staff. Amendment 131 and the two
consequential amendments seek to recognise the
sensitivity of that situation, to give the regulator the
opportunity to categorise the organisations that it
is to regulate and to give people a clearer idea of
the scope and the scale of that regulation.
I move amendment 131.
Alex Neil: I have a number of concerns about
amendment 131. It appears to confuse the role of
ministers and the regulator in respect of setting
standards and outcomes in the charter. The
amendment suggests that that is a role for the
regulator, and on that basis places duties on it to
categorise social landlords and registered social
landlords. In fact, section 32 provides for ministers
to do the setting, so, in that sense alone, the
amendment is unsatisfactory.
The amendment is also unsatisfactory in that it
provides no reason or purpose for making a list of
the required categorisations, whether that is done
by ministers or the regulator. In that sense, a
potentially time-consuming and cumbersome
exercise would be required without there being
any stated object or purpose of it.
In so far as the amendment might have a
purpose, I infer that it is to provide for the regulator
to perform its functions with some regard to the
nature, size and circumstances of the social
landlords that are to be subject to those functions.
If that is the case, the duties that section 3(2)
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places on the regulator—to be proportionate and
targeted and to apply best regulatory practice—
appear to achieve all that is required in that
respect.
Amendment 132 is therefore unnecessary, and
amendment 133 does not add anything, because it
provides only for a performance report to contain
the list of categories. Accordingly, I invite Patricia
Ferguson to withdraw amendment 131 and not to
move amendments 132 and 133.
Patricia Ferguson: I thank the minister for his
contribution to the discussion, but it is important
that we recognise the different types and size of
housing association and registered social landlord
in Scotland. I hoped that the minister might have
been able to see the need for those aspects to be
considered when the standards are being set. I
still think that it is a job for the regulator to indicate
that it takes those aspects seriously when it goes
about its business—not with a view to having a
different set of standards but to ensure that we
have consistent standards that reflect the
existence of those basic sensitive differences. On
that basis, I shall press amendment 131.
The Convener: The question is, that
amendment 131 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Mulligan, Mary (Linlithgow) (Lab)

Against
Doris, Bob (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 131 disagreed to.
Section 32, as amended, agreed to.
Section 33—Scottish Social Housing
Charter: supplemental
The Convener: Amendment 122, in the name
of Mary Mulligan, is grouped with amendments
123, 124, 28A and 126.
Mary Mulligan: The amendments in this group
add to the various sections that require
consultation on regulatory matters a requirement
to consult homeless people or organisations that
represent homeless people. Such consultation
would be in addition to the consultation that the bill
rightly specifies as involving tenants, social
landlords, secured creditors and the Accounts
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Commission. I suggest that the omission of a
reference to consulting homeless people is an
oversight by those who have drafted the bill, given
that protecting the interests of homeless people is
clearly and properly identified as an objective for
the regulator. The prevention and alleviation of
homelessness is also listed as one of the possible
outcomes for the Scottish social housing charter.
My amendments would rectify that obvious
anomaly by ensuring that homeless persons or the
organisations that represent them are properly
consulted in the implementation of the new
regulatory framework that is set out in the bill.
I commend the amendments in this group to
members.
I move amendment 122.
Alex Neil: I agree with Mary Mulligan about the
need to include homeless persons and their
representatives among those who should be
consulted under sections 33 to 35 and 48, and in
the new section to be inserted by amendment 28.
Amendments 122 to 124, 126 and 28A provide for
that and thereby strengthen and improve the bill. I
welcome the amendments and I urge the
committee to support them.
Mary Mulligan: I am grateful to the minister for
his support.
Amendment 122 agreed to.
The Convener: Amendment 13, in the name of
the minister, is in a group on its own.
Alex Neil: The Government is committed to
involving equalities groups in the development of
the Scottish social housing charter. It has invited
the Scottish Disability Equality Forum and the
Equality and Human Rights Commission to form
part of the sounding board that it has established
to inform the development of the charter. The
Government accepts the principle of the forum’s
argument, and amendment 13 will ensure that the
Equality and Human Rights Commission is a
statutory
consultee,
alongside
the
other
organisations that are cited at section 33(2).
I move amendment 13.
Amendment 13 agreed to.
Section 33, as amended, agreed to.
Section 34—Performance improvement
targets
The Convener: Amendment 14, in the name of
the minister, is grouped with amendments 17 to
19, 23, 27, 30, 33, 127 and 116.
Alex Neil: Amendment 14 is a technical
amendment that clarifies that the performance
improvement targets can cover any area of a
social landlord’s activity, as well as the level or
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quality of housing services. That removes any
doubt that performance improvement targets can
cover the same kinds of activity as the social
housing charter.
The other amendments in the group, apart from
amendment 127, provide for the regulator to set
financial management or governance targets for
registered social landlords. Strong governance
and financial management are vital to sustaining a
flourishing RSL sector. Private lenders have told
us that they value the assurance that robust
regulation gives them, as is demonstrated in the
favourable borrowing rates that RSLs enjoy.
The power to set improvement targets for RSLs’
financial management and governance is similar
to the section 34 power that allows the regulator to
set performance improvement targets for housing
activities. It complements the section 34 power
and adds to the lower-level powers that are
available to the regulator to address performance
issues among RSLs.
The committee has rightly emphasised the need
to drive continuous improvement in the sector, and
I fully concur with its view. The amendments add
to the range of regulatory tools that the regulator
can use to promote improvement in the
management of RSLs.
10:45
Amendment 127 relates to the regulator’s
powers to appoint a manager to assist an RSL
with its financial and other affairs and is intended
to adjust the test for the exercise of those powers.
At present, the bill requires the regulator to prove,
before appointing a manager, that there has been
misconduct or mismanagement. That is less
flexible than the equivalent power at section 71 of
the Housing (Scotland) Act 2001, which allows
ministers to appoint a manager when they
consider it to be necessary or expedient.
Amendment 127 would retain that position and
allow the regulator to act quickly when it needs to
protect tenants’ interests or to secure the affairs of
the RSL.
I do not propose to say any more, unless
members see a need to explore the issues in more
detail.
I move amendment 14.
Amendment 14 agreed to.
Amendment 123 moved—[Mary Mulligan]—and
agreed to.
Section 34, as amended, agreed to.
Section 35—Guidance: housing activities
Amendments 15 and 16 moved—[Alex Neil]—
and agreed to.
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Amendment 124 moved—[Mary Mulligan]—and
agreed to.
Section 35, as amended, agreed to.
Section 36 agreed to.
After section 36
Amendments 17 and 18 moved—[Alex Neil]—
and agreed to.
Section 37 agreed to.
Section 38—Assessment of social landlords
Amendment 132 moved—[Patricia Ferguson].
The Convener: The question is, that
amendment 132 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Mulligan, Mary (Linlithgow) (Lab)

Against
Doris, Bob (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 132 disagreed to.
Amendment
agreed to.

19

moved—[Alex

Neil]—and

Section 38, as amended, agreed to.
Section 39—Performance reports
Amendment 133 not moved.
Amendments 20 and 21 moved—[Alex Neil]—
and agreed to.
Amendment 134 moved—[Patricia Ferguson].
The Convener: The question is, that
amendment 134 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Mulligan, Mary (Linlithgow) (Lab)

Against
Doris, Bob (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
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Tolson, Jim (Dunfermline West) (LD)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 134 disagreed to.
Section 39, as amended, agreed to.
Sections 40 and 41 agreed to.
Section 42—Inquiries: survey powers
Amendments 22 and 23 moved—[Alex Neil]—
and agreed to.
Section 42, as amended, agreed to.
Section 43 agreed to.
Section 44—Reports on inquiries
The Convener: Amendment 24, in the name of
the minister, is grouped with amendments 25 and
125.
Alex Neil: Amendments 24, 25 and 125 relate
to reports on inquiries by the regulator.
The regulator may prepare and publish a report
on any inquiry that it carries out, and it must
publish a statement that explains the types of
inquiries on which it will publish—as opposed to
simply preparing—a report.
Amendment 24 seeks to ensure that the
regulator brings that statement to the attention of
ministers, tenants, lenders and the Accounts
Commission as well as social landlords.
Amendment 25 requires the regulator to send to
relevant registered tenants organisations copies
only of those reports that it has published in
accordance with its statement.
It is important that the regulator has the flexibility
to carry out an inquiry without necessarily
publishing a report—if, for example, publication
would compromise commercial confidentiality,
undermine the lenders’ confidence or put tenants’
interests at risk.
I have some reservations around amendment
125. It deprives the regulator of discretion when it
prepares its code of practice, and instead imposes
a duty to prepare the code with particular regard to
homeless persons and those who are threatened
with homelessness. I have two concerns about
that.
First, changing the power to a duty would
restrict the regulator's flexibility to prepare a code
of practice in the light of prevailing circumstances
and priorities. I am not sure that we would want to
be so prescriptive in that regard.
Secondly, by casting the prescription so strongly
in terms only of homeless persons, the duty would
ignore tenants. If we are to impose a duty at all, it
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must be in respect of all persons whose interests
the regulator is to safeguard and promote,
including homeless persons, tenants and other
users of housing services.
In the light of those concerns, I invite Mary
Mulligan not to move amendment 125. If she and
the committee believe that a duty rather than a
power is required in that regard, I would be
prepared to lodge an amendment at stage 3 that
would provide for a prescription to be cast in terms
of all those whose interests the regulator is to
safeguard and promote.
I move amendment 24.
Mary Mulligan: The powers in part 4 that allow
the regulator to collect information and conduct
inquiries have clearly been designed to facilitate a
change to a more risk-based and proportionate
system of regulation that draws on self-evaluation
and self-assessment. The committee’s stage 1
report noted that that reflects a broader trend in
the regulation of the public sector in Scotland, but
endorsed the view of some stakeholders that selfassessment must be meaningful and robust.
Section 48 requires the regulator to issue a
code of practice that sets out how it intends to
make inquiries and use the other powers in part 4.
That could be helpful in meeting legitimate
concerns about an overreliance on selfassessment, but it says very little about the
content of the code—it merely suggests that the
code
“may, in particular, set out examples of situations”

in which the various powers in part 4 are to be
used.
I have a particular concern about the regulation
of homelessness services. Inspections have
revealed a range of weaknesses in councils’
homelessness services, particularly in the
assessment of homelessness applications. For
example, in the pathfinder inspections of five local
authorities, which were published in 2005, two
councils were given the lowest—D—grade and
two others received a C grade. I am therefore
looking for an assurance from the minister that he
expects the code of practice to include full details
of how the new powers will be used and, where
clear weaknesses have been noted in previous
inspections, that he will expect performance in
those areas to be thoroughly assessed and, if
necessary, inspections to be undertaken.
I take on board the comments that the minister
has already made and look forward to his
response to what I have said. I assure him that I
do not seek at any stage to dilute the coverage for
tenants as opposed to homeless people—it is
clear that both are important; I merely seek to
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ensure that the rights of homeless people are
recognised as well.
Alex Neil: I am happy to give Mary Mulligan the
assurances that she seeks and to discuss with her
a better way of achieving things in the bill through
an amendment at stage 3 rather than through
amendment 125. For the reasons that I have
outlined, her proposal is not the best way of doing
things. If she accepts that, I would be more than
happy to work with her and to lodge an
appropriate amendment at stage 3.
Amendment 24 agreed to.
Amendment
agreed to.

25

moved—[Alex

Neil]—and

Section 44, as amended, agreed to.
Section 45—Information from tenants on
significant performance failures
Amendments 26 and 27 moved—[Alex Neil]—
and agreed to.
Section 45, as amended, agreed to.
Sections 46 and 47 agreed to.
After section 47
Amendment 28 moved—[Alex Neil].
Amendment 28A moved—[Mary Mulligan]—and
agreed to.
Amendment 28, as amended, agreed to.
Section 48—Code of practice: inquiries
Amendment 125 not moved.
Amendment 126 moved—[Mary Mulligan]—and
agreed to.
Section 48, as amended, agreed to.
Sections 49 to 51 agreed to.

Section 52—Performance improvement
plans
Amendments 29 to 31 moved—[Alex Neil]—and
agreed to.
Section 52, as amended, agreed to.
Section 53—Enforcement notices
Amendments 32 and 33 moved—[Alex Neil]—
and agreed to.
Section 53, as amended, agreed to.
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Section 54—Appointment of manager for
housing activities
Amendment
agreed to.

34

moved—[Alex

Neil]—and

Section 54, as amended, agreed to.
Section 55—Appointment of manager for
financial or other affairs
Amendment
agreed to.

127

moved—[Alex

Neil]—and

Section 55, as amended, agreed to.
Sections 56 to 61 agreed to.
Section 62—Appointment of new officers
The Convener: Amendment 36, in the name of
the minister, is grouped with amendments 37 and
120.
Alex Neil: Amendment 36 adds to the bill a
power that section 70A of the Public Services
Reform (Scotland) Act 2010 gives to the Scottish
ministers in respect of charitable RSLs. The power
is useful for non-charitable RSLs, which could find
themselves in the situation of having insufficient
officers on their board and unable to act unless the
regulator intervened.
Amendments 37 and 120 provide the regulator
with the power to require an RSL to take out
indemnity insurance for someone whom the
regulator has appointed to the RSL’s board, to
minimise the possibility of such a person being
personally liable for the RSL’s debts. Such a
situation could arise if an RSL were at risk of
insolvency. There is the potential for governing
body members to be held personally liable if an
organisation is accused of trading while insolvent.
I propose to say no more about the
amendments, but I am happy to provide further
details if members wish.
I move amendment 36.

11:00
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Amendment 36 agreed to.
Amendment
agreed to.

37

moved—[Alex

Neil]—and

Section 62, as amended, agreed to.
Section 63 agreed to.
Section 64—Transfer of assets following
inquiries
The Convener: Amendment 38, in the name of
the minister, is grouped with amendment 135.
Alex Neil: Amendment 38 provides an
alternative test for the regulator to use as a basis
for directing the transfer of an RSL’s assets to
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another RSL. The amendment gives the regulator
the option of transferring assets where there has
not been misconduct but there are concerns about
the viability of the organisation or the standard of
its services. It will allow the regulator to act quickly
where it needs to protect social housing assets if,
for example, an RSL is in danger of collapse.
Whether the transfer is because of misconduct
or mismanagement or on grounds of viability, the
regulator must be satisfied that it would improve
the management of the assets. This safeguard
provides an additional check on the SHR’s use of
its powers and responds to concerns raised by the
Glasgow and west of Scotland forum of housing
associations that the provision gives the regulator
significant powers.
Amendment 135, in the name of Patricia
Ferguson, raises a number of issues. First, there
is the point of principle. Parts 1 to 10 of the bill
establish the new regulator as a body that
operates independently of ministers. That intention
is made clear by the provisions in section 6 that
prohibit ministers from directing how the regulator
performs its functions. Amendment 135 is
completely at odds with that principle, which is
sound and should not be undermined by making
some of the regulator’s functions subject to direct
ministerial approval.
Secondly, the amendment would create
practical problems arising from the fact that the bill
provides for ministers to transfer to the new body
staff who are currently engaged in the work of
regulation. Consequently, and quite deliberately,
the new body will through its staff possess the
knowledge and expertise necessary to come to
informed judgments on all aspects of regulation,
including whether a transfer of assets from one
RSL to another would be necessary in the
interests of tenants.
Given that no comparable expertise or
knowledge is available to ministers, I do not see
what would be gained by providing for ministers to
second-guess the regulator. Indeed, I would go
further and say that the need for ministerial
approval would lengthen and add uncertainty to
the process at what could be a critical time for an
RSL. The risk of delay and uncertainty would
neither be in tenants’ interests nor be welcomed
by the private lenders whose support for the sector
is of growing importance in the current difficult
public expenditure climate. I therefore invite
Patricia Ferguson not to move amendment 135.
I move amendment 38.
Patricia Ferguson: Under the Housing
(Scotland) Act 2001, a directed transfer of assets
must be preceded by an inquiry conducted
independently of the regulator. The bill removes
that particular requirement. I do not have a
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problem with that, but the move gives the regulator
sole responsibility for carrying out the inquiry and
deciding that the ultimate sanction of a directed
transfer of assets should be applied. I take the
minister’s point about the way in which we want
the regulator to work, but we are not interfering
with the regulator’s functions. Instead, we are
seeking to ensure that the ultimate sanction is
subject to the greatest possible scrutiny.
As a result, I believe that checks and balances
in the form of ministerial approval are needed. It is
the position under English legislation and there are
parallels in Scotland, where ministers—instead of
the Accounts Commission, which examines such
issues—-can exercise statutory action against
local authorities. With regard to uncertainties that
might arise over timing, a housing association
would have to be in grave difficulties for the
regulator to move so quickly to transfer assets. I
do not think that the issue should be handled in
that way.
For those reasons, I will move amendment 135
at the appropriate time.
Alex Neil: Patricia Ferguson is right to say that
a similar provision exists south of the border, but
that is not to say that it benefits tenants or the
others who are required to be looked after by the
regulator.
I reiterate that the proposal will not only
undermine the principle of independence but
involve a not so timeous process in what might be
fairly urgent circumstances. I therefore urge the
committee not to agree to amendment 135.
Amendment 38 agreed to.
Amendment 135 moved—[Patricia Ferguson].
The Convener: The question is, that
amendment 135 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Mulligan, Mary (Linlithgow) (Lab)

Against
Doris, Bob (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 5, Abstentions 0.
Amendment 135 disagreed to.
The Convener: Amendment 39, in the name of
the minister, is grouped with amendments 68, 93
and 108 to 111.
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Alex Neil: I will speak first to amendment 39,
which deals with the regulation of charitable
registered social landlords.
Of the 210 RSLs in Scotland, 154 have
charitable status, which allows them to benefit
from significant tax breaks, which I hope will
continue. It also means that they are subject to
regulation by the Office of the Scottish Charity
Regulator as well as by the Scottish Housing
Regulator.
Under charities law, the charitable assets that
are held by a body that is registered as a charity
must continue to be used for charitable purposes if
they are transferred from that body. Amendment
39 will require the SHR to consult OSCR about the
transfer of assets from a charitable RSL, to ensure
that those assets continue to be used for the same
or a similar charitable purpose. Amendment 68 will
also require the SHR to consult the charities
regulator before transferring the charitable assets
of an RSL that was a charity. I regard that as a
sensible approach to ensuring that the interests of
both regulators are satisfied.
The other amendments in the group also deal
with charitable RSLs. The transfer of ministers’
powers to the modernised independent Scottish
Housing Regulator will, in effect, mean that it could
operate powers of inquiry under the charities
legislation—at present, those powers are
delegated to ministers—as well as its own powers
of inquiry under part 4 of the bill. That would be
overly burdensome and complex and could lead to
the regulator being subject to challenge in the
courts, for example for using powers under the
housing legislation rather than the charities
legislation, which, in turn, could prevent it from
taking swift action to safeguard the interests of
tenants. That situation is unhelpful, and I know
that RSLs are concerned about the burden of
regulation. That is why I asked Professor Russel
Griggs and the regulatory review group to look into
the area.
Amendments 108 to 111 are technical
amendments to remove the duplicate powers of
the SHR under the charities legislation. They
provide that the SHR and the charities regulator
should regulate for their own purposes using their
own powers. Given the nature of the two
regulatory bodies, there is a need for close
working between them. Amendment 93 will require
the housing and charities regulators to exchange
information, co-ordinate activities and prevent
unnecessary duplication in relation to any inquiries
that they carry out in respect of charitable RSLs.
They will have to agree and publish a
memorandum of understanding that sets out how
they will work together.
I know that the two regulators already work well
together, but it is important for the sector that there
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is clarity about their respective powers and how
they will be used. The proposed provisions will
formalise the existing strong working relationship
between the two bodies.
I move amendment 39.
Amendment 39 agreed to.
Section 64, as amended, agreed to.
The Convener: Thank you. That concludes day
1 of stage 2 of the Housing (Scotland) Bill. At next
week’s meeting, the committee will consider
amendments up to the end of section 131.

Housing (Scotland) Bill
2nd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 13
Sections 14 to 147
Sections 148 to 152

Schedule 1
Schedule 2
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 77
Alex Neil
40

In section 77, page 31, line 37, leave out <an industrial and provident> and insert <a registered>
Section 79
Alex Neil

41

In section 79, page 32, line 38, leave out <an industrial and provident> and insert <a registered>
Section 84
Alex Neil

42

In section 84, page 34, line 31, leave out <an industrial and provident> and insert <a registered>
Alex Neil

43

In section 84, page 34, line 34, leave out <industrial and provident> and insert <registered>
Alex Neil

44

In section 84, page 34, line 37, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>
Alex Neil

45

In section 84, page 35, line 2, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>
Alex Neil

46

In section 84, page 35, line 8, leave out <registered must be sent> and insert <must be sent for
registration>
SP Bill 36-ML2

1
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Section 91
Alex Neil
47

In section 91, page 36, line 25, leave out from <an> to <provident> in line 26 and insert <a
registered>
Alex Neil

48

In section 91, page 36, line 29, leave out from <Industrial> to <Societies> in line 30 and insert
<Co-operative and Community Benefit Societies and Credit Unions>
Alex Neil

49

In section 91, page 36, line 31, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>
After section 91
Alex Neil

50

After section 91, insert—
<Change of registered company’s articles: supplementary
(1)

This section applies where a registered social landlord which is a registered company
obtains the Regulator’s consent under section 90 to an amendment of its articles of
association.

(2)

A copy of the consent must accompany the copy resolution sent to the registrar of
companies in accordance with section 30 of the Companies Act 2006 (c.46).>
Section 92

Alex Neil
51

In section 92, page 37, line 4, leave out <an industrial and provident> and insert <a registered>
Alex Neil

52

In section 92, page 37, line 6, at end insert—
<( )

Chapter 2 of Part 9A makes provision for Regulator consent for the purpose of section
93.>

Alex Neil
53

In section 92, page 37, line 7, after <any> insert <other>
Section 93
Alex Neil

54
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In section 93, page 37, line 15, leave out from <Industrial> to <Societies> in line 16 and insert
<Co-operative and Community Benefit Societies and Credit Unions>

2

Alex Neil
55

In section 93 page 37, line 17, leave out from <Industrial> to <Societies> in line 18 and insert
<Co-operative and Community Benefit Societies and Credit Unions>
Section 94
Alex Neil

56

In section 94, page 37, line 31, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>
Section 95
Alex Neil

57

In section 95, page 37, line 35, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>
Section 96
Alex Neil

58

In section 96, page 38, line 4, at end insert—
<( )

Chapter 2 of Part 9A makes provision for Regulator consent for the purpose of section
97.>

Alex Neil
59

In section 96, page 38, line 5, after <any> insert <other>
Section 97
Alex Neil

60

In section 97, page 38, line 11, after <made> insert <, and
( ) a copy of the consent accompanies the copy of the order delivered to the registrar
of companies in accordance with section 900(6) of the Companies Act 2006
(c.46)>
Section 98
Alex Neil

61

In section 98, page 38, line 17, leave out from <Industrial> to <Societies> in line 18 and insert
<Co-operative and Community Benefit Societies and Credit Unions>
Alex Neil

62

In section 98, page 38, line 19, after <passed> insert <, and

3
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( ) a copy of the consent accompanies the resolution sent to the registrar of
companies in accordance with section 53(4) of the Co-operative and Community
Benefit Societies and Credit Unions Act 1965 (c.12)>
Alex Neil
63

In section 98, page 38, line 20, leave out <industrial and provident> and insert <registered>
Section 100
Alex Neil

64

In section 100, page 38, line 29, after <passed> insert <, and
( ) a copy of the consent accompanies the copy resolution sent to the registrar of
companies in accordance with section 30 of the Companies Act 2006 (c.46)>
Section 101
Alex Neil

65

In section 101, page 38, line 33, leave out <an industrial and provident> and insert <a registered>
Section 102
Alex Neil

66

In section 102, page 39, line 8, leave out <an industrial and provident> and insert <a registered>
Alex Neil

67

In section 102, page 39, line 9, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>
Alex Neil

68

In section 102, page 39, line 26, at end insert—
<( )

The Regulator may direct the transfer of assets which the registered social landlord is
under a duty to apply in accordance with section 19(1) of the Charities and Trustee
Investment (Scotland) Act 2005 (asp 10) only if the Regulator—
(a) consults with the Office of the Scottish Charity Regulator, and
(b) after doing so, considers that the recipient registered social landlord will secure
the proper application of those assets for the purposes which were set out in the
transferor registered social landlord’s entry in the Scottish Charity Register
immediately before its removal from that register.>

Alex Neil
69
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In section 102, page 39, line 28, leave out <Industrial and Provident Societies> and insert <Cooperative and Community Benefit Societies and Credit Unions>

4

Section 104
Alex Neil
70

In section 104, page 40, line 16, after <consent> insert <under this Part>
Alex Neil

71

In section 104, page 40, line 25, at end insert—
<( ) made in pursuance of a direction given by the Regulator under section 64 or 102,
( ) for which the Regulator’s consent is required under section 75,
( ) made in implementation of agreed proposals under section 83 or 84,
( ) arising from a restructuring for which the Regulator’s consent is required under
Part 8, or>
Section 106
Alex Neil

72

In section 106, page 41, line 24, after <consent> insert <under this Part>
Alex Neil

73

In section 106, page 41, line 25, leave out <Chapter 2 of this Part> and insert <Part 9A>
Section 109
Alex Neil

74

In section 109, page 42, line 9, after <consent> insert <under Part 9>
Alex Neil

75

In section 109, page 42, line 11, at end insert—
<( )

Where this Chapter applies, the special procedure set out in sections 110 to 114A
applies to the disposal.>

Alex Neil
76

In section 109, page 42, leave out lines 14 to 16
Section 110
Alex Neil

77

Leave out section 110 and insert—
<Regulator’s initial decision
The Regulator may, having regard to any information available to it —

5
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(a) refuse consent to the disposal, or
(b) direct the registered social landlord to consult with tenants in accordance with
section 111.>
Section 111
Alex Neil
78

In section 111, page 42, line 32, leave out from second <to> to <must> in line 33 and insert
<must, after a direction given by the Regulator under section 110,>
Alex Neil

79

In section 111, page 43, line 14, leave out from <and> to end of line 17
After section 111
Alex Neil

80*

After section 111, insert—
<Regulator’s consent
(1)

Following consultation under section 111, the Regulator may—
(a) refuse consent to the disposal, or
(b) consent to the disposal, subject to tenant authorisation.

(2)

Tenant authorisation is given when—
(a) the Regulator—
(i)

directs the registered social landlord to conduct a ballot under section 113,
or

(ii) directs the registered social landlord to seek the written agreement of
tenants in accordance with section (Written agreements), and
(b) the outcome is approved by the Regulator under section (Regulator’s approval).
(3)

The Regulator when making its decision under subsection (1)—
(a) must have regard to the results of the consultation under section 111, and
(b) may have regard to any other information available to it.
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(4)

Where the disposal is to a person other than a registered social landlord, the Regulator
must not consent unless it is satisfied that a disposal to a registered social landlord is not
appropriate.

(5)

A consent under this section may be subject to such conditions as the Regulator thinks
fit.

(6)

Nothing in section (Regulator’s approval) affects the Regulator’s general discretion to
refuse consent to a disposal under this section on grounds relating to whether a disposal
is supported by tenants.>

6

Section 112
Alex Neil
81

In section 112, page 43, line 19, leave out from <deciding> to end of line 26 and insert <making
its decision under section (Regulator’s consent)—>
Alex Neil

82

In section 112, page 43, line 30, leave out <about the ballot conducted under section 113>
Alex Neil

83

In section 112, page 43, line 32, at end insert—
<( ) direct the registered social landlord concerned—
(i)

to carry out further consultation with tenants in addition to that carried out
under section 111, and

(ii) to give the Regulator such information about that consultation as it may
require.>
Section 113
Alex Neil
84

In section 113, page 43, line 34, leave out from <proposing> to <must> in line 35 and insert
<must, where given a direction to do so by the Regulator,>
After section 113
Alex Neil

85

After section 113, insert—
<Written agreements
(1)

A registered social landlord must, where given a direction to do so by the Regulator,
seek the written agreement to the disposal from tenants of houses included in the
proposed disposal.

(2)

The registered social landlord must provide the Regulator with information about every
written agreement sought.>
Section 114

Alex Neil
86

In section 114, page 44, line 11, leave out <the> and insert <any>
Alex Neil

87

In section 114, page 44, line 11, at end insert <, and

7
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( ) where directed to seek the written agreement of tenants under section (Written
agreements), need not seek the agreement of an unaffected tenant.>
Alex Neil
88

In section 114, page 44, line 13, after <tenant> insert <from the ballot or does not seek the
tenant’s written consent,>
Alex Neil

89

In section 114, page 44, line 13, leave out <consent to the disposal> and insert <give approval
under section (Regulator’s approval)>
After section 114
Alex Neil

90*

After section 114, insert—
<Regulator’s approval
(1)

Where a direction is made under section (Regulator’s consent)(1)(b), the Regulator
must—
(a) approve the disposal if satisfied—
(i)

that a majority of tenants voting in a ballot conducted under section 113
wish the disposal to proceed, or as the case may be

(ii) that the landlord has obtained the written agreement of a majority of the
tenants whose written agreement the landlord was required to seek under
section (Written agreements), or
(b) if not so satisfied, withdraw the conditional consent it gave under section
(Regulator’s consent)(1)(b).
(2)

The Regulator may, before making its decision under this section, require the registered
social landlord concerned to provide information about—
(a) the ballot conducted under section 113, or
(b) the written agreements sought under section (Written agreements).>
After section 115

Alex Neil
91

After section 115, insert—
<CHAPTER 2
RESTRUCTURING OF A REGISTERED SOCIAL LANDLORD
Restructuring resulting in change of landlord
(1)

This Chapter applies to a restructuring by a registered social landlord—
(a) in relation to which the Regulator’s consent is required under section 93 or 97,
and
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(b) as a result of which a tenant under a Scottish secure tenancy will cease to be a
tenant of the registered social landlord proposing the restructuring.
(2)

Despite subsection (1), this Chapter does not apply where—
(a) a registered society converts into a company in accordance with section 52 of the
Co-operative and Community Benefit Societies and Credit Unions Act 1965, or
(b) the registered social landlord in respect of which a court order is made under
section 899 or 900 of the Companies Act 2006 (c.46) is being wound up or is in
administration.

(3)

The special procedure set out in sections 110 to (Regulator’s approval) of Chapter 1
applies in relation to a restructuring to which this Chapter applies as it applies in relation
to a disposal to which Chapter 1 applies.>

Alex Neil
92

After section 115, insert—
<Purchaser protection
Failure by the Regulator or by a registered social landlord to comply with any provision
of sections 110 to 115 of Chapter 1 in relation to a restructuring does not invalidate the
Regulator’s consent to the restructuring.>

After section 127
Alex Neil
93

After section 127, insert—
<PART
CHARITABLE REGISTERED SOCIAL LANDLORDS
Charitable registered social landlords
(1)

In this section—
“charitable registered social landlord” means a registered social landlord which is
entered in the Scottish Charity Register, and
“OSCR” means the Office of the Scottish Charity Regulator.

(2)

The Regulator and OSCR must, in pursuance of section 18 of this Act and section 20 of
the Charities and Trustee Investment (Scotland) Act 2005 (asp 10), together make
arrangements with a view to—
(a) securing the exchange of information between them about charitable registered
social landlords,
(b) securing the co-ordination of any activities they carry on in exercising functions in
relation to charitable registered social landlords, and
(c) preventing any unnecessary duplication in relation to any inquiries made, or to be
made, by them in relation to charitable registered social landlords.

(3)

The Regulator and OSCR—
(a) must set out the arrangements in a memorandum,
9
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(b) must keep the memorandum under review, and
(c) may from time to time revise or replace the memorandum.
(4)

The Regulator and OSCR must take such steps as they think fit to publicise the
memorandum (and any revision or replacement).>

Alex Neil
140

After section 127, insert—
<PART
SOCIAL LANDLORDS: LONG LEASES AND HERITABLE SECURITIES
Removal of residential restriction on a long lease where lessee is a social landlord

5

In section 8 of the Land Tenure Reform (Scotland) Act 1974 (c.38), after subsection (3)
insert—
“(3A) The condition contained in subsection (1) above does not apply to a long lease
executed after the commencement of section (Removal of residential
restriction on a long lease where lessee is a social landlord) of the Housing
(Scotland) Act 2010 (asp 00) where at the time the lease is executed the lessee
is—

10

(a) a social landlord (within the meaning of section 150 of the Housing
(Scotland) Act 2010); or
(b) a body connected to a social landlord (within the meaning of section 149
of the Housing (Scotland) Act 2010).”.>

15

Alasdair Morgan
140A As an amendment to amendment 140, line 15, after <2010)> insert <; or
(c) a rural housing body as prescribed by the Scottish Ministers under
section 43(5) of the Title Conditions (Scotland) Act 2003 (asp 9)>
Alex Neil
141

After section 127, insert—
<Heritable security redemption rights where debtor is a social landlord
In section 11 of the Land Tenure Reform (Scotland) Act 1974, after subsection (3)
insert—

5

“(3A) The right to redeem a heritable security conferred by this section does not
apply to a heritable security where—
(a) the debtor (or where the debtor is not the proprietor, the proprietor of the
security subjects) has in writing renounced the right to redeem conferred
by this section; and

10

(b) at the time of doing so that body is—
(i)

a social landlord (within the meaning of section 150 of the
Housing (Scotland) Act 2010); or

(ii) a body connected to a social landlord (within the meaning of
section 149 of the Housing (Scotland) Act 2010).”.>
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10

Alasdair Morgan
141A As an amendment to amendment 141, line 14, after <2010)> insert <; or
(iii) a rural housing body as prescribed by the Scottish Ministers under
section 43(5) of the Title Conditions (Scotland) Act 2003 (asp 9)>
Section 128
Alex Neil
94

In section 128, page 50, line 5, leave out second <Act>
Mary Mulligan

142

In section 128, page 50, line 12, at end insert—
<(ii) after sub-paragraph (iv) insert—
“(v)

the landlord may, if it thinks fit, disregard as not affecting
continuity any interruption in occupation which appears to it to
result from antisocial behaviour on the part of persons other than
those within the meaning of section 68(2) of the Antisocial
Behaviour etc. (Scotland) Act 2004 (asp 8).”>

Jim Tolson
136

Leave out section 128
After section 128
David McLetchie

154

After section 128, insert—
<Right to buy: discount
In section 62(3) of the Housing (Scotland) Act 1987 (c.26), for the word “£15,000”
substitute “£25,000”>
Section 129
Patrick Harvie

157

In section 129, page 50, line 29, leave out from beginning to end of line 3 and insert—
<(1)

(2)

Section 61 shall not apply to houses let under a Scottish secure tenancy on or
after the day on which section 129 of the Housing (Scotland) Act 2010 (asp 00)
comes into force.
For the purposes of this section, the letting of new tenancies shall mean—
(a) houses let for the first time after the date specified in subsection (1);

11
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(b) houses re-let following the bringing to an end of the tenancy under any
of the circumstances set out in section 12(1) of the Housing (Scotland)
Act 2001 (asp 10) (“the 2001 Act”) with the following exceptions—
(i)

houses let following an order for recovery of possession under
section 16(2) of the 2001 Act and the grounds on which
proceedings for recovery have been made fall within the grounds
set out in paragraphs 9 to 15 of schedule 2 of that Act;

(ii) the termination of the tenancy by written agreement between the
landlord and the tenant, the landlord having made a decision to
demolish the house and, as a result of that decision, made other
accommodation available to the tenant;
(c) houses assigned or sublet under the provision of section 32 of the 2001
Act;
(d) houses let in line with the provisions for succession set out in section 21
of the 2001 Act with the exception of those let under the provisions of
paragraph 2 of schedule 3 to that Act.
(3)

For the purposes of this section, “new tenancies” means any houses let under a
Scottish secure tenancy in terms of subsection (1).”.>

Jim Tolson
158

In section 129, page 50, line 33, leave out <61(11)(ab), (ac) or (n))> and insert <61(11)(n))>

Jim Tolson
137

In section 129, page 50, leave out lines 36 to 40
David McLetchie

155

Leave out section 129
Section 130
Alex Neil

95

In section 130, page 51, line 5, leave out second <Act>
David McLetchie

159

In section 130, page 51, line 17, leave out <10> and insert <5>
Patrick Harvie

160

In section 130, page 51, line 19, at end insert—
<( ) in subsection (3), for paragraphs (a) and (b) substitute “let by a local authority
landlord or a registered social landlord.”,
( ) subsection (4) is repealed.>
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12

Alex Neil
96

In section 130, page 51, line 28, leave out second <Act>
Section 131
Alex Neil

97

In section 131, page 52, line 8, leave out <1987 Act> and insert <Act 1987>
Jim Tolson

138

In section 131, page 52, leave out lines 11 to 35
Alex Neil

98

In section 131, page 52, line 34, after <(1)> insert <—
(i)

where the landlord acquired the new supply social house from the
tenant, at least 7 days before the missives for that acquisition were
concluded; or

(ii) in any other case,>
Alex Neil
99

In section 131, page 52, line 37, leave out from second <house> to <before> in line 40 and insert
<house let under a Scottish secure tenancy created on or after the relevant day which—
(a) was not let under a Scottish secure tenancy on or before 25 June 2008; or
(b) was acquired by the landlord on or after>
David McLetchie

156

Leave out section 131
After section 131
Alex Neil

100

After section 131, insert—
<Limitation on right to buy: police housing
(1)

After section 69 of the Housing (Scotland) Act 1987 (c.26) insert—
“69A
(1)

Power to refuse to sell houses required for police purposes
Subsection (2) applies where—
(a) an application to purchase is served on a local authority landlord in
relation to a house which it holds for the purposes of a police force
(within the meaning of the Police (Scotland) Act 1967 (c.77)); and
(b) the tenant would, apart from this section, have a right under section 61 to
purchase the house.

13
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(2)

The landlord may, within one month of service of the application to purchase,
serve a notice of refusal on the tenant.

(3)

In determining whether to serve a notice of refusal under subsection (2), the
landlord must have regard to—
(a) the likely impact which the proposed purchase would have on police
operations and resources; and
(b) any representations by the tenant which indicate special reasons for
wishing to purchase the house.

(4)

The landlord must, in particular, consider—
(a) whether the policing needs of the area in which the house is situated are
such that it would be desirable for the house to be occupied by a
constable;
(b) whether it is likely to be able reasonably to provide other suitable
accommodation for a constable in that area;
(c) whether it is likely that a constable may need to be accommodated in that
area at short notice;
(d) any representations by the tenant about—
(i)

the tenant’s state of health; or

(ii) family associations or other special circumstances by reason of
which the tenant has a local connection to that area.
(5)

(2)

A refusal by the landlord under subsection (2) shall contain sufficient
information to demonstrate that it has had regard to the matters mentioned in
subsection (3).”.

In section 338(1) of the Housing (Scotland) Act 1987 (c.26), after the definition of
“local authority” insert—
““local authority landlord” has the same meaning as in the Housing
(Scotland) Act 2001 (asp 10);”.

Jim Tolson
139

After section 131, insert—
<Registered social landlords: exemption from right to buy
(1)

The Housing (Scotland) Act 1987 (c.26) is amended as follows.

(2)

In section 61(4)(e) (secure tenant’s right to purchase), for the words from “was” to
“Assent,” substitute “is”.

(3)

In section 61A(3)(a) (limitation on right to purchase from registered social landlords),
for the word “10” substitute “40”.>

Mary Mulligan
143

After section 131, insert—
<Reports on right to buy
(1)
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The Scottish Ministers—

14

(a) must, within 5 years of the coming into force of this section, and
(b) may, from time to time thereafter,
prepare and publish a report on the matters set out in subsection (2).
(2)

Those matters are—
(a) the extent to which tenants have exercised their rights under Part III of the
Housing (Scotland) Act 1987(c.26) to purchase the houses which as a
consequence of the provisions contained within this Part are the subject of the
tenancies,
(b) the effect of the exercise of those rights on—
(i)

the nature and condition of the housing stock,

(ii) the needs of persons for housing accommodation,
(iii) the demand for, and availability of, housing accommodation, and
(c) the receipts from the sale of houses in exercise of these rights.>
David McLetchie
161

After section 131, insert—
<Duty to collect and publish information: local authority housing stock
(1)

As soon as reasonably practicable after the end of each financial year, the Scottish
Ministers must collect and publish information on the matters described in subsection
(2) in respect of each local authority.

(2)

Those matters are—
(a) the number of houses sold under the right to buy,
(b) the receipts derived from these sales,
(c) how much new debt has been incurred in respect of local authority housing stock,
and
(d) how much existing debt in respect of local authority housing stock has been
repaid,
during that financial year.>

David McLetchie
162

After section 131, insert—
<Duty to collect and publish information: tenants eligible for right to buy
(1)

As soon as reasonably practicable after the end of each financial year, the Scottish
Ministers must collect and publish information on the matters described in subsection
(2) in respect of each local authority.

(2)

Those matters are the number of tenants with the right to buy the house to which their
tenancy applies during that financial year—
(a) under the conditions set out in article 4 of the Housing (Scotland) Act 2001
(Scottish Secure Tenancy etc.) Order 2002 (SSI 2002/318), and
(b) by virtue of any other conditions set out in section 61 of the Housing (Scotland)
Act 1987 (c.26).>
15
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David McLetchie
163

After section 131, insert—
<Duty to collect and publish information: sale of houses by registered social
landlords
(1)

As soon as reasonably practicable after the end of each financial year, the Scottish
Ministers must collect and publish information on the matters described in subsection
(2) in respect of each registered social landlord during that financial year.

(2)

Those matters are—
(a) the number of houses sold under the right to buy, and
(b) the receipts derived from these sales.>

Patrick Harvie
164

After section 131, insert—
<Revocation of “preserved right to buy”
Article 4 of the Housing (Scotland) Act 2001 (Scottish Secure Tenancy etc.) Order 2002
(SSI 2002/318) is revoked.>
Section 142
Alex Neil

101

Leave out section 142 and insert—
<Tenant protection: orders for possession against landlord
(1)

After section 5A(8) of the Heritable Securities (Scotland) Act 1894 (c.44) insert—
“(9)

(2)

For the avoidance of doubt, a decree granted on an application to which this
section applies is not an order for possession of a house let on an assured
tenancy (within the meaning of Part II of the Housing (Scotland) Act 1988
(c.43)).”.

After section 24(9) of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35)
insert—
“(10) For the avoidance of doubt, a decree granted on an application under
subsection (1B) above is not an order for possession of a house let on an
assured tenancy (within the meaning of Part II of the Housing (Scotland) Act
1988 (c.43)).”.

(3)

After section 216(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3)
insert—
“(2A) Subsection (2) does not apply to an occupant with an assured tenancy (within
the meaning of Part II of the Housing (Scotland) Act 1988 (c.43)) or any
effects of that occupant where the decree for removing from heritable property
was granted on an application—
(a) to which section 5A of the Heritable Securities (Scotland) Act 1894
(c.44) applies; or
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16

(b) under section 24(1B) of the Conveyancing and Feudal Reform
(Scotland) Act 1970 (c.35).”.>
After section 142
Alex Neil
102

After section 142, insert—
<Tenant protection: repossession orders
The Housing (Scotland) Act 2001 (asp 10) is amended as follows—
(a) in section 16, after subsection (5) insert—
“(5A) Where an order is made under subsection (2) in proceedings under section 14
on the ground that rent lawfully due from the tenant has not been paid (as set
out in paragraph 1 of schedule 2)—
(a) subsection (5)(a) does not apply,
(b) the tenancy is terminated only if the landlord recovers possession of the
house in pursuance of the order,
(c) the order must specify the period for which the landlord’s right to
recover possession of the house is to have effect (being no longer than
any maximum period which the Scottish Ministers by order prescribe),
and
(d) the landlord must have regard to any guidance issued by the Scottish
Ministers about recovery of possession in pursuance of the order.
(5B) Before making an order under subsection (5A)(c) or issuing guidance under
subsection (5A)(d), the Scottish Ministers must consult—
(a) such bodies representing local authorities,
(b) such registered social landlords or bodies representing them,
(c) such bodies representing tenants’ interests, and
(d) such other persons,
as they think fit.”,
(b) in section 109(6), after second “section” insert “16(5A)(c) or”. >
Alex Neil

103

After section 142, insert—
<Police accommodation not to be Scottish secure tenancy
In paragraph 2 of schedule 1 to the Housing (Scotland) Act 2001 (asp 10)—
(a) sub-paragraph (a) is repealed,
(b) in sub-paragraph (c), for the words “a police force or” substitute “an”,
(c) at the end of the paragraph insert—
“(2)

A tenancy is not a Scottish secure tenancy if the landlord is a local authority
landlord and—

17
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(a) the house occupied by the tenant is held by the landlord for the purposes
of a police force, or
(b) the tenant is let the house expressly on a temporary basis pending its
being required for the purposes of a police force.
(3)

Sub-paragraph (2)(a) does not prevent a tenancy from being a Scottish secure
tenancy if—
(a) the tenancy was created before the relevant day,
(b) the tenant moved to the house in pursuance of—
(i)

an order for recovery of possession made under section 16(2) of
the Housing (Scotland) Act 2001 (asp 10), on any of the grounds
set out in paragraphs 9 to 13 and 15 of schedule 2 to that Act, in
respect of a house subject to a Scottish secure tenancy created
before the relevant day, or

(ii) the operation of section 19(3)(b), 21(3)(b) or 22(6) of that Act
following termination of a Scottish secure tenancy created before
the relevant day,
(c) the tenant moved to the house from a house subject to a Scottish secure
tenancy created before the relevant day in pursuance of a decision by the
landlord to demolish that other house as a result of which—
(i)

the tenancy of that other house was terminated by written
agreement between the landlord and the tenant, and

(ii) the house was made available to the tenant,
(d) the tenant occupied the house immediately before the relevant day under
a short Scottish secure tenancy which has, since that day, been converted
into a Scottish secure tenancy under section 37, or
(e) the tenant—
(i)

occupied the house (or any other house held by the landlord for the
purposes of a police force) under a Scottish secure tenancy
immediately before the creation of the tenancy, and

(ii) agreed to terminate that Scottish secure tenancy without having
been notified by the landlord of the effect of sub-paragraph (2)(a)
at least 28 days before so agreeing.
(4)

In this paragraph—
“police force” has the same meaning as in the Police (Scotland) Act 1967
(c.77),
“relevant day” means the day on which section (Police accommodation
not to be Scottish secure tenancy) of the Housing (Scotland) Act 2010
(asp 00) comes into force.”.>
After section 143

Jim Tolson
145


772

After section 143, insert—

18

<Vacant dwellings: use of information obtained for council tax purposes
In paragraph 18A(1) of schedule 2 (administration) to the Local Government Finance
Act 1992 (c.14)—
(a) after “authority”, insert “and a local authority in Scotland”,
(b) after “Part 1”, insert “and Part II”.>
Section 146
Alex Neil
104

In section 146, page 61, line 14, at end insert—
<(za) in the case of an order made under section 151(2) (commencement orders), such
transitional, transitory or saving provision as Ministers consider appropriate,
(a) in the case of any other order,>
Alex Neil

105

In section 146, page 61, line 24, leave out <24(1)> and insert <24(2B)(b)>
Schedule 2
Alex Neil

106

In schedule 2, page 67, line 24, leave out from <Friendly> to <Societies> in line 25 and insert
<Co-operative and Community Benefit Societies and Credit Unions>
Alex Neil

146

In schedule 2, page 67, line 27, at end insert—
<Land Tenure Reform (Scotland) Act 1974 (c.38)
1A

In section 21 (provisions for contracting out to be void) of the Land Tenure Reform
(Scotland) Act 1974, for “sections 8(6) and 11(3)” substitute “sections 8(3A), 8(6),
11(3) and 11(3A)”.>

Alex Neil
107

In schedule 2, page 68, line 25, leave out <83> and insert <82>
Alex Neil

108

In schedule 2, page 69, line 23, leave out <Section 38 of>
Alex Neil

109

In schedule 2, page 69, line 24, at end insert—
<( )

In section 19, after subsection (4) insert—
“(4A) OSCR must consult the Scottish Housing Regulator before making an
application under subsection (4) in relation to a registered social landlord
(within the meaning of the Housing (Scotland) Act 2010 (asp 00)).”

19
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( )

In section 38—>

Alex Neil
110

In schedule 2, page 69, leave out line 25 and insert—
<( ) subsection (1) is repealed,
( ) in subsection (2), for “functions referred to in subsection (1)” substitute “OSCR’s
functions under sections 28 to 35 (other than section 30) and section 70A”,>
Alex Neil

111

In schedule 2, page 69, leave out lines 28 and 29 and insert—
<( ) subsection (12) is repealed.>
Alex Neil

112

In schedule 2, page 69, line 33, at end insert—
<Public Services Reform (Scotland) Act 2010 (asp 8)
14 (1)
(2)

The Public Services Reform (Scotland) Act 2010 is amended as follows.
In section 115(6), after the entry relating to the Mental Welfare Commission for
Scotland insert—
“Scottish Housing Regulator,”.

(3)

In schedule 19 (persons subject to user focus duty), after the entry relating to the Office
of the Scottish Charity Regulator insert—
“Scottish Housing Regulator”.

(4)

In schedule 20 (persons subject to duty of co-operation), after the entry relating to the
Mental Welfare Commission for Scotland insert—
“Scottish Housing Regulator”.>
Section 149

Alex Neil
147

In section 149, page 62, line 3, leave out <registered social landlord or a local authority> and
insert <social>
Alex Neil

148

In section 149, page 62, line 4, leave out <registered social landlord or local authority> and insert
<social>
Alex Neil

149
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In section 149, page 62, line 7, leave out from <registered> to <authority> in line 8 and insert
<social>

20

Alex Neil
150

In section 149, page 62, line 10, leave out <registered social landlord or local authority> and
insert <social>
Alex Neil

151

In section 149, page 62, line 11, leave out <registered social landlord or local authority> and
insert <social>
Alex Neil

152

In section 149, page 62, line 13, leave out from <registered> to <authority> in line 14 and insert
<social>
Alex Neil

113

In section 149, page 62, line 16, leave out <Friendly and Industrial Provident Societies> and
insert <Co-operative and Community Benefit Societies and Credit Unions>
Section 150
Alex Neil

114

In section 150, page 62, line 24, at end insert—
<“body” includes a body of persons corporate or unincorporated and a partnership
constituted under the law of Scotland,>
Alex Neil

115

In section 150, page 62, line 30, leave out <an industrial and provident> and insert <a registered>
Alex Neil

116

In section 150, page 63, line 3, at end insert—
<“financial management or governance target” has the meaning given by section
(Financial management or governance targets for registered social landlords),>
Alex Neil

117

In section 150, page 63, leave out lines 19 and 20
Alex Neil

118

In section 150, page 63, line 37, leave out from <an> to <provident> in line 38 and insert <a
registered>
Alex Neil

119

In section 150, page 64, leave out line 1
Alex Neil

120

In section 150, page 64, line 5, at end insert—

21
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<“personal indemnity insurance” has the meaning given by section 62(2A),>
Alex Neil
121

In section 150, page 64, line 10, at end insert—
<“registered society” means a society registered under the Co-operative and
Community Benefit Societies and Credit Unions Act 1965 (c.12),>
Section 151
Patrick Harvie

165

In section 151, page 65, line 11, at end insert—
<section (Revocation of “preserved right to buy”)>
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22

Housing (Scotland) Bill
2nd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated;
the text of amendments to be debated on the second day of Stage 2
consideration, set out in the order in which they will be debated. THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH
THEY WILL BE DISPOSED OF.

Groupings of amendments
Minor amendments
46, 94, 95, 96, 97, 107, 114
Registered social landlord: organisation change
50, 60, 62, 64
Registered social landlord: disposal of assets
52, 53, 58, 59, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88,
89, 90, 91, 92
Social landlord: long leases and heritable securities
140, 140A, 141, 141A, 146, 147, 148, 149, 150, 151, 152
Right to buy: limitation on right
142, 136, 158, 137, 138
Notes on amendments in group
Amendment 138 pre-empts amendment 98 in group (Right to buy: new supply
social housing)
Preserved right to buy: conditions
154, 164, 165
Right to buy: new tenants
157, 155
Notes on amendments in group
Amendment 157 pre-empts amendment 158 and 137 in group (Right to buy:
limitation on right)

SP Bill 36-G2

Session 3 (2010)
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Pressured areas: application of provisions
159, 160
Right to buy: new supply social housing
98, 99, 156
Right to buy and Scottish secure tenancies: police housing
100, 103
Registered social landlords: exemption from right to buy
139
Reports on right to buy
143, 161, 162, 163
Tenants’ rights where security holder possess house
101
Tenant protection: repossession orders
102
Vacant dwellings: use of information obtained for council tax purposes
145
Commencement orders
104
Co-operation duties etc.
112

Amendments already debated
Legislative registration criteria
With 3 – 105
Renaming of industrial and provident societies
With 6 – 40, 41, 42, 43, 44, 45, 47, 48, 49, 51, 54, 55, 56, 57, 61, 63, 65, 66, 67, 69,
106, 113, 115, 117, 118, 121
Content of Scottish Social Housing Charter
With 8 – 119
Registered social landlords: performance targets
With 14 – 116
Scottish Housing Regulator: regulatory powers
With 36 – 120
Regulation of charitable Registered Social Landlords
With 39 – 68, 93, 108, 109, 110, 111
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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE
EXTRACT FROM THE MINUTES
22nd Meeting, 2010 (Session 3)
Wednesday 29 September 2010
Present:
Malcolm Chisholm (Committee
Substitute) (for items 3 and 4 only)
Patricia Ferguson (not for items 3 and
4)
Duncan McNeil (Convener)
Mary Mulligan
John Wilson

Bob Doris (Deputy Convener)
David McLetchie
Alasdair Morgan
Jim Tolson

Also present: Patrick Harvie (for item 1 only)
Housing (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 2).
The following amendments were agreed to (without division): 40, 41, 42, 43, 44, 45,
46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67,
68, 69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89,
90, 91, 92, 93, 140, 141, 94, 95, 96, 97 and 99.
Amendment 98 was agreed to by division (For 7 , Against 1, Abstentions 0).
The following amendments were disagreed to (by division):
136 (For 1, Against 7, Abstentions 0)
154 (For 1, Against 7, Abstentions 0)
157 (For 0, Against 7, Abstentions 1)
158 (For 1, Against 7, Abstentions 0)
137 (For 1, Against 7, Abstentions 0)
155 (For 1, Against 7, Abstentions 0)
159 (For 1, Against 7, Abstentions 0)
160 (For 0, Against 7, Abstentions 1)
138 (For 1, Against 7, Abstentions 0)
156 (For 1, Against 7, Abstentions 0)
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Amendments 140A and 142 were moved and, with the agreement of the Committee,
withdrawn.
Amendment 141A was not moved.
Sections 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 75, 76, 78, 80, 81, 82, 83, 85, 86, 87,
88, 89, 90, 99, 103, 105, 107, 108, 115, 116, 117, 118, 119, 120, 121, 122, 123, 124,
125, 126, 127 and 129 were agreed to without amendment.
Sections 77, 79, 84, 91, 92, 93, 94, 95, 96, 97, 98, 100, 101, 102, 104, 106, 109, 110,
111, 112, 113, 114, 128, 130 and 131, were agreed to as amended.
The Committee ended consideration of the Bill for the day, section 131 having been
agreed to.
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3489

29 SEPTEMBER 2010

Scottish Parliament
Local Government and
Communities Committee
Wednesday 29 September 2010
[The Convener opened the meeting at 10:00]

3490

amendments in this group correct minor drafting
errors in the bill as introduced. I will not detain
members by going into them in detail.
I move amendment 46.
Amendment 46 agreed to.
Section 84, as amended, agreed to.
Sections 85 to 90 agreed to.

Housing (Scotland) Bill: Stage 2

Section 91—Change of industrial and
provident society’s rules: supplementary

The Convener (Duncan McNeil): Good
morning, and welcome to the 22nd meeting of the
Local Government and Communities Committee in
2010. I remind committee members and members
of the public to turn off all mobile phones and
BlackBerrys.

Amendments 47 to 49 moved—[Alex Neil]—and
agreed to.

Agenda item 1 is to consider the Housing
(Scotland) Bill at stage 2, day 2. I welcome Alex
Neil, Minister for Housing and Communities; Linda
Leslie, bill team leader; Gillian Turner, principal
legal officer; Ian Shanks, assistant Scottish
parliamentary counsel; Joanne McDowell, right-tobuy policy manager; and Rachel England, policy
analyst.

The Convener: Amendment 50, in the name of
the minister, is grouped with amendments 60, 62
and 64.

Members should note that the title of the sixth
grouping of amendments that the committee will
consider today has been changed, and it now
reads ―Right to buy: conditions‖ instead of
―Preserved right to buy: conditions‖.
Sections 65 to 76 agreed to.
Section 77—Proposals: formulation
Amendment
agreed to.

40

moved—[Alex

Neil]—and

Section 78 agreed to.
Section 79—Proposals: agreement
41

moved—[Alex

After section 91

Alex Neil: The amendments in this group all
deal with organisational changes, such as
changes to the articles of association of registered
social landlords that are limited companies. Part 8
of the bill requires RSLs that are companies to
seek the consent of the regulator to organisational
changes. Where the regulator grants its consent to
an organisational change, the amendments
require the RSL to send a copy of that consent to
the registrar of companies. That makes the
procedure for RSL companies consistent with that
for RSL industrial and provident societies.
I move amendment 50.
Amendment 50 agreed to.
Section 92—Restructuring, winding up and
dissolution of industrial and provident
societies

Section 77, as amended, agreed to.

Amendment
agreed to.

Section 91, as amended, agreed to.

Neil]—and

Section 79, as amended, agreed to.
Sections 80 to 83 agreed to.
Section 84—Manager of industrial and
provident society: extra powers
Amendments 42 to 45 moved—[Alex Neil]—and
agreed to.
The Convener: Amendment 46, in the name of
the minister, is grouped with amendments 94 to
97, 107 and 114.
The Minister for Housing and Communities
(Alex Neil): Amendment 46 and the other

Amendment
agreed to.

51

moved—[Alex

Neil]—and

The Convener: Amendment 52, in the name of
the minister, is grouped with amendments 53, 58,
59 and 70 to 92.
Alex Neil: These amendments seek to provide
RSL tenants with the safeguard of the bill‘s ballot
procedure when their landlord transfers their home
to another landlord. As the legislation stands, it
might not always be clear when an RSL is
required to ballot its tenants on the transfer of
houses to another RSL. For example, a transfer
involving an industrial and provident society RSL
must be supported by a majority of its members;
however, those members might or might not be
tenants, which means that the people affected
might not have any say about a change in their
landlord. I believe that that is unacceptable and
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that tenants should have a say in whether their
landlord changes.
As a result, the amendments seek to clarify that
where such an RSL wishes to transfer some of or
all its houses to another RSL, it must follow the
bill‘s ballot procedure. They also adjust the ballot
procedure. An RSL seeking to make a transfer
that would result in a change of landlord must first
ask the regulator for consent. If consent is
granted, the transfer must be subject to the RSL
either balloting or seeking the written agreement of
the tenants whose houses would be transferred.
Only if a majority of tenants who vote or who are
asked for written consent are in favour of the
transfer can the change of landlord go ahead.
Such a safeguard is important not only for tenants
but for landlords, as the need to secure tenant
support will make it much harder for another
landlord to contemplate a hostile takeover bid. I
believe that the measure will be welcomed in
particular by community housing associations and
the Glasgow and West of Scotland Housing Forum
of Housing Associations.
I move amendment 52.
Amendment 52 agreed to.
Amendment
agreed to.

53

moved—[Alex

Neil]—and

Section 93—Restructuring of society
Amendments 54 and 55 moved—[Alex Neil]—
and agreed to.
Section 93, as amended, agreed to.

Amendment 56 moved—[Alex Neil]—agreed to.
Section 94, as amended, agreed to.
Section 95—Dissolution of society
moved—[Alex

Neil]—and

Section 96—Restructuring and winding up of
companies
Amendments 58 and 59 moved—[Alex Neil]—
and agreed to.

Section 97—Restructuring of company
moved—[Alex

Section 97, as amended, agreed to.
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Section 99 agreed to.
Section 100—Voluntary winding up of
company
Amendment
agreed to.

64

moved—[Alex

Neil]—and

Section 100, as amended, agreed to.
Section 101—Regulator’s power to petition
for winding up
Amendment
agreed to.

65

moved—[Alex

Neil]—and

Section 101, as amended, agreed to.
Section 102—Asset transfer on dissolution
or winding up
Amendments 66 to 69 moved—[Alex Neil]—and
agreed to.
Section 102, as amended, agreed to.

Section 104—Disposals not requiring
consent
Amendments 70 and 71 moved—[Alex Neil]—
and agreed to.
Section 105 agreed to.
Section 106—Tenant consultation: other
disposals
Amendments 72 and 73 moved—[Alex Neil]—
and agreed to.
Section 106, as amended, agreed to.

Section 109—Disposals resulting in change
of landlord
Amendments 74 to 76 moved—[Alex Neil]—and
agreed to.
Section 109, as amended, agreed to.

Section 96, as amended, agreed to.

60

Section 98, as amended, agreed to.

Sections 107 and 108 agreed to.

Section 95, as amended, agreed to.

Amendment
agreed to.

Amendments 61 to 63 moved—[Alex Neil]—and
agreed to.

Section 104, as amended, agreed to.

Section 94—Voluntary winding up of society

57

Section 98—Conversion of company into
industrial and provident society

Section 103 agreed to.

Section 92, as amended, agreed to.

Amendment
agreed to.
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Neil]—and

Section 110—Special procedure: tenant
consultation, ballot and consent
Amendment
agreed to.

77

moved—[Alex

Section 110, as amended, agreed to.

Neil]—and
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Section 111—Consultation with tenants

Amendments 78 and 79 moved—[Alex Neil]—
and agreed to.
Section 111, as amended, agreed to.
After section 111
Amendment
agreed to.

80

moved—[Alex

Neil]—and

Section 112—Further information
Amendments 81 to 83 moved—[Alex Neil]—and
agreed to.
Section 112, as amended, agreed to.
Section 113—Ballot
Amendment
agreed to.

84

moved—[Alex

Neil]—and

Section 113, as amended, agreed to.
10:15
After section 113
Amendment
agreed to.

85

moved—[Alex

Neil]—and

Section 114—Unaffected tenants
Amendments 86 to 89 moved—[Alex Neil]—and
agreed to.
Section 114, as amended, agreed to.
After section 114
Amendment
agreed to.

90

moved—[Alex

Neil]—and

Section 115 agreed to.
After section 115
Amendments 91 and 92 moved—[Alex Neil]—
and agreed to.
Sections 116 to 127 agreed to.
After section 127
Amendment
agreed to.

93

moved—[Alex

Neil]—and

The Convener: Amendment 140, in the name
of the minister, is grouped with amendments
140A, 141, 141A and 146 to 152.
Alex Neil: Amendment 140 and the related
amendments in the group provide for exemptions
in the 20-year rules for social landlords—housing
associations, local authorities and their connected
bodies. The Government supports widening the
options for affordable housing in rural and urban
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areas, which is why I have lodged amendments
140, 141 and 146 to 152 to exempt social
landlords from the 20-year rules. I invite Mr
Morgan not to move his amendments 140A and
141A.
The Government consulted on changes to the
20-year rules and had detailed discussions with
stakeholders. That confirmed broad support for
limited reform of the 20-year rules to remove
barriers to affordable housing. The Government
has consistently said that the overall land tenure
reforms that are in place should not be removed.
We have had regard to the views of the Law
Society of Scotland and the Scottish Law
Commission and we accept that more far-reaching
changes to the 20-year rules should be
contemplated only in the context of a full review of
property law by the Scottish Law Commission and
should not be introduced at stage 2. That is why
we have proposed only limited changes to the 20year rules, which focus on social landlords.
Amendment 140 will widen the options that are
available to social landlords when leasing property
by exempting them from the 20-year limit on
residential leases. The amendment applies only to
new property leases when the social landlord is
the tenant. The rights of individual tenants of
social landlords will not be disturbed.
Amendment 141 is broadly similar to
amendment 140. At present, the blanket right of
redemption of a standard security after 20 years
allows redemption of a security that is intended to
have a longer term. That limits Scottish
associations‘ options for long-term funding, such
as bond finance and pension-fund investment,
although such funding is available in other parts of
the United Kingdom. Demand has been expressed
by housing associations for access to new longterm funding products. Amendment 141 will give
social landlords the option to give up their right to
redeem debt early if they wish to do so. That will
put them on the same footing as associations in
other parts of the UK and will enable them to
participate in long-term funding products.
Amendments 146 to 152 are technical
amendments
that
are
consequential
to
amendments 140 and 141. They improve the
clarity and consistency of definitions of ―social
landlord‖ and a ―body connected‖ to a social
landlord. I ask the committee to support
amendments 140, 141 and 146 to 152 in my
name.
I am very sympathetic to the difficulties that are
faced by many people in rural communities, such
as those faced by the Dumfries & Galloway Small
Communities Housing Trust, when trying to
access affordable housing. However, I have
reservations about the amendments in Mr
Morgan‘s name.
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My amendments open up options for long-term
leasing and funding for affordable housing. They
widen the funding and leasing options for all rural
landlords. Rural housing bodies should not be
disadvantaged by this significant change. After all,
around half of all designated rural housing bodies
are either housing associations or local authorities
anyway, and they will benefit automatically from
the changes that the Government proposes.
I am concerned about the unintended
consequences that might result from the widening
of the exemptions to the 20-year rules to bodies
other than social landlords that Mr Morgan seeks.
That goes further than many respondents to the
earlier consultation called for, and further than
what the Scottish Law Commission suggested
would be acceptable or desirable.
One reason why the Government has not
proposed wider exemptions to the 20-year rules is
that doing so would disturb the land tenure
reforms that lie at the heart of the Land Tenure
Reform (Scotland) Act 1974. It would have the
effect of opening up exemptions to a range of
private sector landlords over which there would be
few controls or possible interventions. We have
said all along that that is not what we want to do. I
am unconvinced that Mr Morgan‘s amendments
offer significant and further practical advantages
over and above the proposed changes to the 20year rules in the Government‘s amendments. I ask
Alasdair Morgan not to move amendments 140A
and 141A.
I move amendment 140.
Alasdair Morgan (South of Scotland) (SNP): I
say to the minister at the outset that I plan to move
amendment 140A.
The minister is correct to say that we have
heard concerns, particularly from rural areas,
about the supply of land for publicly provided
affordable
housing—including
from
social
landlords—and privately rented housing. Indeed,
in 2009, the Rural Affairs and Environment
Committee, on which I served, produced a report
on rural housing in which we drew attention to the
problems that the 20-year rules were causing.
I am very happy about the exemptions that the
minister is suggesting. I accept the point that half
of all rural housing is provided by RSLs, but we
have to remember the split in rural communities
between what might be called urban rural areas,
or small towns in rural areas with perhaps 1,000 to
1,500 people, where housing is largely supplied by
RSLs, and much smaller communities of around
50 or 100 people, where RSLs do not operate.
Indeed, RSLs find it very difficult to operate in
such places. The problem is how to provide
housing in those areas to allow people to continue
to work there. The Rural Affairs and Environment
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Committee felt that a case could be made for
allowing organisations such as the Dumfries &
Galloway Small Communities Housing Trust to
avail themselves of the same exemption that
registered social landlords can use.
The minister said that there might be a lack of
control over such bodies. Under the Title
Conditions (Scotland) Act 2003, the Scottish
ministers must recognise these bodies in the first
place. The 2003 act also gives the Scottish
ministers the power to withdraw such recognition.
The minister has powers in his hand to deal with
the issue. I hear what he says, and I am sure that
none of us wishes to upset the Scottish Law
Commission, but I invite him to go away and think
hard about the issue. There is a problem in the
rural part of rural areas, and I do not think that the
minister‘s amendments totally address it.
Something further is needed.
I move amendment 140A.
Mary Mulligan (Linlithgow) (Lab): Mr Morgan
made a good case in relation to rural housing. We
must keep in mind the report that the Rural Affairs
and Environment Committee produced. However, I
am aware of housing associations that have
developed in small areas, perhaps supplying only
three or four houses at a time, which would not be
precluded from exemption from the 20-year rules.
The committee‘s briefing from Scottish
Churches Housing Action suggested that small
community housing or land trusts would be
encompassed by amendments 140A and 141A,
and it is with such organisations in mind that Mr
Morgan lodged the amendments. Will the minister
respond to that?
Under amendment 140, proposed new section
8(3A)(b) of the Land Tenure Reform (Scotland)
Act 1974 would exempt
―a body connected to a social landlord‖.

Will the minister say a little more about that? We
acknowledge and are supportive of the efforts that
are behind amendment 140, but we would
appreciate further clarification before we decide
how to support the approach.
David McLetchie (Edinburgh Pentlands)
(Con): I have considerable sympathy with the
amendments in Alasdair Morgan‘s name. The
minister referred to the genesis of the rules in the
1974 act. My dim recollection from my days as a
young lawyer is that the 1974 act sought to abolish
the possibility of creating new monetary feus and
that the reason for incorporating into the act a 20year limit on residential leases was to avoid the
leasehold system becoming a substitute for the
feudal system, which could have been a back-door
way of perpetuating a feudal system that involved
the payment in perpetuity of a feu or rent to a
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landowner. The 1974 act had a narrow purpose,
not a wide-ranging purpose, as has been
suggested, and must be seen in the context of
what people were seeking to do in relation to the
feudal system and the payment of monetary
burdens on land.
In that regard, it seems to me that Alasdair
Morgan is proposing not a wholesale recasting of
the legislation, as has been suggested, but a
minor extension of what the minister has proposed
to a small number of additional bodies. In that
context, if new funding models for housing
associations require modification of the 20-year
rules, as the minister claimed, I quite fail to
understand why the same flexibility in new funding
models should not be extended and available to
the sorts of housing bodies that Alasdair Morgan
described. We will not do great violence to the
system by supporting the amendments in his
name.
Alex Neil: On Mary Mulligan‘s request for
clarification, a ―body connected‖ will normally be a
subsidiary that is not registered—that is the best
example of a body connected and will cover the
vast bulk of cases, although there might be others.
I am at one with Alasdair Morgan on what he is
trying to achieve. He was absolutely right in what
he said about small communities in rural areas.
The problem with amendments 140A and 141A is
that they might open the floodgates to other
people. Although the Scottish ministers recognise
bodies under the Title Conditions (Scotland) Act
2003—I think that that is right—there are no
criteria for registration and it might well be that
some organisations would not be appropriate and
could be used as a vehicle to widen the scope of
what we intend to do.
If Alasdair Morgan agrees to withdraw
amendment 140A and not to move amendment
141A, I undertake to lodge appropriate
amendments at stage 3—after some discussion
with Mr Morgan and other relevant stakeholders—
to try to achieve the objective to which I think
everyone has signed up, which is to deal with the
problem in small rural communities in a way that
does not open the floodgates to others, or to any
potential misuse or unintended consequences.
10:30
Alasdair Morgan: I hear what the minister says,
but I am not sure that all his concerns are well
founded. Section 43(5) of the Title Conditions
(Scotland) Act 2003 gives him the power to
prescribe which bodies are rural housing bodies,
and it sets out that one of the principal functions of
any such body must be
―to provide housing on rural land or to provide rural land for
housing.‖
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Section 43(8) of the 2003 act says:
―The Scottish Ministers may, by order, determine‖

that such a body
―shall cease to be a rural housing body.‖

It may be that the courts might be asked to
intervene and decide that the minister has
exercised that power unreasonably, which may be
what concerns him.
However, given what the minister has said, his
basic sympathy and the fact that this is not the
final stage of the bill, I seek the committee‘s leave
to withdraw amendment 140A.
Amendment 140A, by agreement, withdrawn.
Amendment 140 agreed to.
Amendment 141 moved—[Alex Neil].
Amendment 141A not moved.
Amendment 141 agreed to.
Section 128—Re-accommodated persons:
protection of right to buy
Amendment
agreed to.

94

moved—[Alex

Neil]—and

The Convener: Amendment 142, in the name
of Mary Mulligan, is grouped with amendments
136, 158, 137 and 138.
Mary Mulligan: The intention of amendment
142 is to ensure that tenants who are forced to
move because of the antisocial behaviour of a
neighbour or of someone in the locality who is
targeting them do not lose their right-to-buy
entitlement.
MSP colleagues who have had experience of
such cases have raised such incidents with me,
and although we should not necessarily make
legislation on the back of individual circumstances,
they are relevant to the discussion today. For
example, antisocial behaviour might have been
perpetrated by an owner-occupier, or there may
have been no witnesses who were willing to come
forward, but there was clearly a problem, and
housing officers or police took the view that the
only way to resolve it was for the tenant to move
home. The bill seeks to strike a balance in relation
to the right to buy, so it would be unfair that
someone in such a situation should be penalised
twice: first by having to move, and secondly by
losing their right-to-buy entitlement.
I suspect that that would happen only rarely,
and, as I have intimated, it should be done with
the support of the relevant local authority or police,
so the power should not be abused. The impact
would not be strong with regard to maintaining the
balance that the bill seeks to promote in relation to
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the right to buy. I hope that members feel
sympathetic enough to support my amendment.
I move amendment 142.
Jim Tolson (Dunfermline West) (LD): The Lib
Dem amendments aim to make the right-to-buy
legislation fairer for tenants and buyers.
After 30 years of the right to buy, most of the
council housing stock—about 75 per cent—has
been sold off, and very few council houses have
been replaced. The Lib Dems do not wish to
remove the right to buy altogether, but we aim to
make it fit for the 21st century.
We believe that, although the Government‘s bill
goes some way to bringing social housing into the
21st century, it does not do enough to protect the
rights of existing tenants or to provide enough
existing or new housing to prospective tenants. I
understand why the Conservatives do not want
even the moderate reforms that we have
suggested being taken forward—after all, they
introduced the right-to-buy legislation in the first
place—but I am surprised, as are many Labour
councillors, members and activists to whom I have
spoken, that Labour is almost as unlikely to back
those reforms as the Conservatives are. Most of
them thought that a party that is led by Iain Gray
and Ed the Red Miliband would have been happy
to support our reforms, which would mean that
more public sector housing would be retained in
the public sector. Is not that the reason why those
houses were built in the first place?
The Liberal Democrats believe that if a tenant
wishes to move home, they should do so in the full
and certain knowledge that they would forfeit their
right to buy. That would not remove the right to
buy from sitting tenants, but it would help to retain
valuable stock in the social rented sector. The
Liberal Democrats believe that leaving out section
128 of the bill would help in that regard. It is
intrinsically unfair that tenants who have had a
period of discontinued tenancy should retain their
right to buy. Our proposal would prevent the
continuation of that anomaly.
Amendment 158, which covers the crossreferences between sections 128 and 129, is
consequential on amendment 136.
On amendment 137, a fundamental flaw of the
right to buy, particularly after 30 years, is that it
has become a disincentive to local authorities to
replenish the housing stock. With discounts of up
to 65 or 70 per cent, no self-respecting local
authority will build new houses that could be
purchased by a transferring tenant for a similar
level of discount. It simply does not make
economic sense to build a house for, say,
£100,000 and then to sell it for £35,000.
Therefore, the Liberal Democrats aim to remove
paragraph (2)(a) of proposed new section 61ZA of
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the Housing (Scotland) Act 1987 to exempt new
tenants from the right to buy, and to encourage
local authorities to build new homes to meet the
huge housing need that exists and provide a vital
boost to the construction industry at this time.
Amendment 138 would remove, in certain
circumstances, the exemption to the right to buy
for tenants of new-supply social housing.
Bob Doris (Glasgow) (SNP): I will restrict
myself to talking about Mary Mulligan‘s
amendment 142 and leave the question about how
red the Milibands are to another day.
Amendment 142 is well intentioned, and I have
a lot of sympathy for it. I am, however, worried
because I am not sure that the committee has
looked in detail at what the consequences of what
is proposed would be and the evidence base for it.
I know anecdotally from my constituency cases
that many housing associations use discretionary
powers to transfer tenants from one house to
another before there is an evidence base to evict
on the ground of antisocial behaviour. They do
that sympathetically and compassionately in many
cases, but I am worried that they may be less
likely to do that if they knew that there were going
to be knock-on consequences to the right to buy.
That is perhaps an unintended consequence of
the proposals. However, I have sympathy for
them, and there might be an opportunity to return
to issues, perhaps not in this bill but in future
legislation.
David McLetchie: I whole-heartedly support
Mary Mulligan‘s amendment 142. I am familiar
with the circumstances that she outlined in which
people have been rehoused as a consequence of
their neighbours‘ antisocial behaviour over a long
period of time. I entirely agree that their rights
should not be prejudiced through having to move
home for their safety and that of other members of
their family. Therefore, the amendment is entirely
to be welcomed.
It will be no surprise to Mr Tolson or other
committee members that I am wholly opposed to
his amendments 136 to 138 and 158. Like many
such proposals, they are based on a total failure to
understand the facts of the situation. Mr Tolson
opened his remarks by suggesting that 75 per cent
of council housing has been sold off as a result of
the right to buy. If he had consulted the
committee‘s stage 1 report, he would have found
that the figure for public housing under council and
social landlords in 1979 was 1,040,000 and that
the number had reduced to 594,000 in 2009. That
is not a decline of 75 per cent; it is a decline of
approximately 40 per cent.
Mr Tolson‘s assertion completely ignores the
fact that in many instances the stock was
transferred from council housing to housing
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association ownership pursuant on stock transfer
legislation. If we want to look at the figures on the
impact of the right to buy, we have to look in the
round at the total housing stock that is held by
councils and registered social landlords. For that
reason, the amendments have no basis in fact.
Equally, the assertion that if we do not abolish
the right to buy people will not build any new
homes is complete and utter nonsense. If he looks
at the statistics—which are, again, helpfully
compiled in the appendix to the committee‘s
report—Mr Tolson will find that from 1979 to date
more than 137,000 new houses have been built
for rent by councils and housing associations.
Indeed, some of the highest levels of building were
at times when right-to-buy sales were at their
peak. Therefore, the suggestion that the right to
buy prevents new homes from being built is frankly
nonsensical. Indeed, the right to buy facilitates the
construction of new affordable homes because it
gives councils and housing associations sale
receipts with which they can finance construction.
That is what the record and the facts demonstrate.
I urge members to dismiss Mr Tolson‘s
amendments.
John Wilson (Central Scotland) (SNP): I do
not want to get into a debate with David McLetchie
on the rights and wrongs of the right to buy and
what it has delivered for Scotland in the past 30
years. I want to concentrate on amendment 142
by Mary Mulligan. If we are going to retain the right
to buy, I have some sympathy with the concern
that tenants who may be forced to move house
through no fault of their own should be afforded
the retention of the right to buy. I hope that the
minister will hear that and take it on board.
Although he may not support the amendment
today, I hope that he will look at the issue again,
because many tenants are in that position.
The situation is slightly different in housing
associations, but those who are housed by local
authorities and currently have the right to buy may
lose that right if they are forced to move because
of the actions of others around them. As Mary
Mulligan indicated, it would be a double dunt to
tenants who would first have to move to get away
from a situation that is not of their making, and
would, secondly, lose out on the right to buy, if that
right is to be retained.
Alex Neil: I will start with Mary Mulligan‘s
amendment 142. I thank her for raising the issue
of antisocial behaviour, and I share her concern
and the concerns that have been expressed by
other committee members. However, the power
already exists in effect, and the amendment is
therefore redundant, as it would merely reinforce
the law as it stands.
I draw the committee‘s attention to the fact that
social landlords have existing powers under
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section 61(10)(b)(iv) of the Housing (Scotland) Act
1987. I am surprised that Mr McLetchie is not
familiar with it, because it was passed under a
Tory Government. The powers can be used to
exercise discretion in dealing with breaks in
occupation that are a consequence of a tenant‘s
being a victim of antisocial behaviour.
Therefore, I believe that there is no need for
amendment 142. Social landlords will be familiar
with the specific details of each case. It is
appropriate and in keeping with the spirit of the
concordat that they should consider whether it is
appropriate to disregard a break in a tenancy as a
result of antisocial behaviour when calculating a
tenant‘s eligibility to buy. Social landlords already
have the power to do so, although I accept that
perhaps they are not fully aware of that power. I
thank Mary Mulligan for bringing that to our
attention. I will bring to the attention of local
authorities, in particular, the power that they
already have under existing legislation.
10:45
I must say that Mr Tolson‘s speech might make
me sound like a raving moderate. I turn to his
amendment 136 and the closely related
amendment 158. Under the modernised right to
buy, a tenant is required to be in continuous
occupation of a house or houses for five years
before they can apply to buy. Amendment 136
would mean that tenants who had a break in their
tenancy as a result of situations that were outwith
their control would have to restart their qualifying
period for the right to buy. That would affect
several groups: first, those who agreed to move at
the request of the landlord because their house
was being demolished; secondly, those who
moved following a court order that terminated an
earlier tenancy that was obtained by the landlord,
for example because of overcrowding; thirdly,
those who would otherwise have succeeded to a
tenancy but who could not do so because the
house had been designed or adapted for use by a
person with special needs; and, fourthly, tenants
and joint tenants who challenged a landlord‘s
decision that they had abandoned their tenancy,
resulting in a court ruling that they had not, in fact,
done so.
If amendment 158 were to be taken together
with Jim Tolson‘s amendment 136, the same
categories of tenants would, for the same reasons
that were outwith their control, be classed as new
tenants following the break in tenancy and would,
therefore, not have the right to buy. The
amendments would be clearly contrary to a key
policy aim of the bill, which is that a tenant who is
required, for reasons that are outwith their control,
to move from a house that they rent under a
Scottish secure tenancy should not be


787

3503

29 SEPTEMBER 2010

disadvantaged by the reforms. The committee‘s
stage 1 report commented:
―the Scottish Government has ensured that those
tenants with an existing right to buy retain that right. The
Scottish Government has also taken into account situations
where tenants could be disadvantaged by the reforms and
included exemptions to protect them.‖

Existing tenants would clearly be disadvantaged
by Mr Tolson‘s proposals. Under amendment 136,
they would be required to restart their full five-year
qualifying period if they had been occupying a
property but had experienced a break in tenancy
for reasons that were outwith their control. If
amendment 136 was taken together with
amendment 158, such tenants would lose the right
to buy altogether. If amendment 158 alone was
agreed to, we would have additional concerns
that, as drafted, it would be ineffective in achieving
its aims.
Amendment 137 is similar to amendments 136
and 158, but it would mean that a landlord would
decide whether the right to buy continued to apply
to a new tenancy. Again, it would remove
automatic protection for certain types of tenants—
first, tenants who have challenged a landlord‘s
decision that they had abandoned their tenancy,
with the court ruling in the tenant‘s favour; and,
secondly, tenants who would otherwise have
succeeded to a tenancy of a special needs house.
Amendment 137 differs from amendments 136
and 158 in that it would actually remove existing
tenants‘ rights under the Housing (Scotland) Act
2001. Because amendment 137 would remove the
automatic treatment of continuous occupation and
put that at the discretion of the landlord, it would
be contrary to our commitment not to interfere with
existing tenants‘ rights. In the context of Shelter‘s
proposal to move all tenants with a preserved right
to buy on to modernised terms, the committee‘s
stage 1 report said that it
―does not consider it ... appropriate ... to take away existing
rights that have been accrued by tenants.‖

The effect of amendment 138 would be that
tenants would lose the right to buy in situations in
which, in the interests of fairness, it would seem
inappropriate to remove it. The amendment would
remove all the exceptions to the new limitation on
the right to buy of new-supply social houses that
will be introduced by section 131.
Again, those who would be affected by
amendment 138 would be people with existing
entitlements who are affected by circumstances
outwith their control. For example, a tenant might
have to move to a new-supply house because the
landlord is demolishing their previous house; the
landlord might not inform the tenant within the set
timescale that they do not have a right to buy the
new-supply house; the tenant might move to a
new-supply house because the landlord had
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obtained a court order for termination of a previous
tenancy because the property was overcrowded or
had been specially adapted for a person who no
longer lived there; other accommodation might be
made available because a landlord has wrongly
considered a property to have been abandoned or
because the house to the tenancy of which a
person would be entitled to succeed has been
specially adapted and the person does not require
the adapted property; or, indeed, the tenant might,
before the date of the provision order‘s
commencement, occupy a new-supply social
house under a short Scottish secure tenancy that
has since been converted to a Scottish secure
tenancy. The point is that tenants would lose the
right to buy over a new-supply house in situations
in which it would seem unfair to remove it.
I invite Mary Mulligan to withdraw amendment
142 because the law is already in place and ask
Jim Tolson not to move amendments 136, 158,
137 and 138.
Mary Mulligan: I thank committee members for
supporting amendment 142. In response to Mr
Doris, though, I should say that I was suggesting
not that people be given additional rights but that
they be allowed to maintain their own right.
However, the minister has explained that current
legislation already encompasses the matter.
The minister started off by talking about local
authorities and then mentioned social landlords,
and I want to be doubly clear that the legislation
covers all social landlords, not just local
authorities.
Alex Neil: It does.
Mary Mulligan: I thank the minister for that
clarification. Under those circumstances, I will
seek the committee‘s permission to withdraw
amendment 142.
On amendments 136, 158, 137 and 138, I have
to say that Mr Tolson clearly knows how to make
friends. Given the minister‘s very comprehensive
response to those amendments and the obligatory
statistics that Mr McLetchie has provided, I will
simply say that at stage 1 the committee thought
long and hard about the changes that were being
proposed to the right to buy and recognised that a
balance needed to be struck. The principle that the
committee sought to apply—and which will apply
equally to amendments that will come later—was
that although the increased demand for rented
accommodation needed to be addressed, people‘s
existing rights should not be removed. In trying to
achieve that balance, we went some way towards
taking on board the proposals in the bill. As Mr
Tolson‘s amendments are not helpful in that
respect, I will not be supporting them.
Amendment 142, by agreement, withdrawn.
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Amendment 136 moved—[Jim Tolson].
The Convener: The question is, that
amendment 136 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Tolson, Jim (Dunfermline West) (LD)

Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 7, Abstentions 0.
Amendment 136 disagreed to.
Section 128, as amended, agreed to.
After section 128
The Convener: Amendment 154, in the name
of David McLetchie, is grouped with amendments
164 and 165.
David McLetchie: The Housing (Scotland) Act
2001 introduced the so-called modernised right to
buy, which applied to all new tenants from 30
September 2002, and to most tenants transferring
to another property after that date. That poor and
pale imitation of the generous right to buy that was
introduced by Mrs Thatcher increased the
qualifying period for the right to buy from two years
to five years, reduced the starting discount after
five years to 20 per cent for all properties, and
reduced the maximum discount to 35 per cent of
the market value, subject to a £15,000 ceiling.
As the committee‘s stage 1 report notes,
―The figure of £15,000 was fixed in statute and has not
been revised. As it is not index-linked, the figure has
effectively reduced in value.‖

In a most helpful parliamentary answer of 12
May 2009, the minister advised me that, had the
£15,000 figure been linked to the retail prices
index, it would have been worth £18,446 as at
September 2008. In a later answer, the minister
advised:
―Had the £15,000 cap been indexed to the CLAG
(Communities and Local Government) house price index
for Scotland ... the maximum monetary discount would be
£28,626.49 as at September 2008.‖—[Official Report,
Written Answers, 28 May 2009; S3W-24086.]

Convener, £15,000 is a mean and miserable
discount. It discourages and deters tenants from
buying their homes, and deprives local authorities
of receipts that could be usefully employed in
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building new, affordable homes or improving the
existing stock. I am grateful to Shelter Scotland for
pointing out that, for the average council house
sale, because of the £15,000 ceiling, the
maximum discount was only 18.75 per cent in
2009-10, and thus the 35 per cent threshold has
become largely notional.
If the committee agrees to amendment 154,
which seeks to increase the maximum discount to
£25,000, in line with property inflation since the
discount was first introduced in 2001, that would
mean a much more generous 31.25 per cent
discount on the open-market value of the average
council house. Again, I thank Shelter Scotland for
doing the maths for me and other members of the
committee.
However, the Shelter briefing on the subject is
rather disingenuous when it claims that the effect
of my proposal would be to reduce receipts to
local authorities. I think not. The purpose of having
a monetary ceiling fixed in statute was to
discourage the exercise of the right to buy and
allow it to wither on the vine. In that respect, it has
proved to be effective but it is, of course, wrong.
We need to encourage sales to generate receipts
to fund new, affordable housing programmes,
given the substantial reductions in funding support
that will be coming down the line from Government
to housing associations and councils. That is why I
commend my amendment to members and invite
their support.
I move amendment 154.
Patrick Harvie (Glasgow) (Green): Let me see
whether I can do this without losing friends.
Members do not need a history lesson on the right
to buy and the long-standing debate on the
principle. In speaking to this group of amendments
and the previous group, David McLetchie has laid
out his position clearly, and I am not at all
surprised by the Conservatives‘ continued support
for the policy.
At the same time, there has been a majority in
favour of a process of reform, including ministers
from the current and previous Administrations, and
I would like to persuade the committee that my
amendments—the mathematics and principles of
which are supported by Shelter—seek to continue
and complete that process. I argue that they would
do so in a way that is consistent with the reforms
that have been undertaken to date.
Essentially, the modernised right to buy does
not apply to tenancies that were taken up before
September 2002. Sales under the unreformed
terms and conditions continue, and make up the
majority of sales. Discounts are higher in Scotland
than they are in England and Wales, even if Mr
McLetchie wishes them to be higher. If we include
sales under the unreformed terms and conditions,
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we are looking at average discounts of 55 per
cent, according to research by Professor Steve
Wilcox in 2008. That is very nearly double the
average discount rate south of the border and
represents a continued loss of public assets.
11:00
It has long been argued by some people that
right-to-buy sales do not represent the loss of a
home—that the home is still there and is still being
lived in. However, such a high rate of discount
represents a loss, and I think that it is an
unjustifiable loss; those who pursued reform in the
past and the current Administration should agree
with that.
Some people will still be happy to see social
housing sold off at almost any price, but those of
us—everybody else—who wish to strike a better
balance between the interests of those who wish
to buy, those who hope to rent and the public at
large should not be willing to see sales continuing
under the unreformed terms and conditions. My
amendment 164 would end that situation by
ensuring that the reformed right to buy would
become the standard for everyone.
Amendment 165 would bring the provision into
effect upon royal assent, which would prevent any
opportunistic rush to pressure tenants into buying
before the terms change.
I hope that members, including the minister, will
take the view that my proposals simply represent
the completion of a reform process that has been
under way for some time, for which there should
be a progressive majority in the Parliament. If the
minister does not accept that argument and does
not intend to support amendments 164 and 165, it
would be helpful to hear from him at what point he
thinks it would be appropriate to adopt such an
approach—or is he set against completing the
reform process in the future?
Alex Neil: I thank Mr McLetchie for his
amendment 154, but as he is aware, the Scottish
Government‘s policy is to further restrict right-tobuy sales, and increasing the maximum discount
that is available through the modernised right to
buy to £25,000—I notice that Mr McLetchie did not
use the now in-vogue consumer prices index,
rather than the RPI—would not be helpful in
achieving our policy objectives. It would also
reduce the right-to-buy receipts that would be
available to landlords for investing in either
existing or new housing, which defeats Mr
McLetchie‘s argument.
Amendments 164 and 165 would move all
tenants with a preserved right-to-buy entitlement
on to modernised terms. That clearly interferes
with existing rights, as tenants with a preserved
right to buy may expect to be able to exercise the
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more favourable rights at some point in the future.
As I have stated previously, the Government‘s
policy is not to interfere with the existing rights of
tenants. Furthermore, there has been no
consultation with stakeholders on the proposal,
and it was not supported by the committee in its
stage 1 report.
I invite David McLetchie to withdraw amendment
154 and Patrick Harvie not to move amendments
164 and 165.
David McLetchie: I used neither CPI nor RPI in
arriving at my figure. I used as my guide the
Scottish Government‘s own house price index, as
the minister would have been aware had he
listened more carefully to my speech.
Although I do not support Patrick Harvie‘s
amendment 164, I am grateful to him for
illustrating the very point that I have made relative
to my amendment on the modernised right to buy.
If members consult the committee‘s report, in
particular its helpful statistical annex, they will see
that in 2008-09 a total of 2,705 homes were sold
under the Conservative‘s—the generous Mrs
Thatcher‘s—preserved right to buy, whereas only
261 homes were sold under the miserable LabourLiberal modernised right to buy.
In other words, Patrick Harvie‘s point is quite
correct: very few homes are sold under the
modernised right to buy, and the bulk of sales are
derived from the preserved right to buy. That has
generated £110 million of receipts for reinvestment
into new affordable housing. The desire to
increase that investment in new affordable
housing lies behind my suggestion that we
increase the discount, as doing so would increase
the rate of sales and generate additional funds for
that very worthwhile purpose. Therefore, I press
my amendment 154.
I am sorry that Mr Harvie will not have an
opportunity to sum up on his amendments, but I
hope that I have fairly illustrated the points that he
was making in speaking to them.
The Convener: The question is, that
amendment 154 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
McLetchie, David (Edinburgh Pentlands) (Con)

Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Tolson, Jim (Dunfermline West) (LD)
Wilson, John (Central Scotland) (SNP)
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The Convener: The result of the division is: For
1, Against 7, Abstentions 0.
Amendment 154 disagreed to.
Section 129—Limitation on right to buy: new
tenants
The Convener: Amendment 157, in the name
of Patrick Harvie, is grouped with amendment 155.
If amendment 157 is agreed to, amendments 158
and 137 will be pre-empted.
Patrick Harvie: It is a delight to share a group
again with David McLetchie. Perhaps we can keep
the argument going a little longer and reflect on
whether some people did not notice anything
going wrong with the property market in recent
years and the connection between that and the
economic situation in which we find ourselves.
With amendment 157, I urge the Government—
with, I hope, the support of other parties that have
supported reform in the past—to go a little further
than the bill currently does. The minister wishes to
restrict the right to buy for the new supply of social
rented housing, which I welcome. That will go
some way towards reducing the serious impact of
the right to buy on the availability of homes to rent.
However, the Government has not taken the
same approach to new tenancies. As Mary
Mulligan argued in relation to a previous group, it
is natural that a new tenancy is not taken by
choice in some circumstances—for example,
when a tenant is moved because their home is to
be demolished or is to be used by someone with
special needs. My amendment would give
protection in such circumstances. Purely technical
succession to a surviving partner, for example,
would also incur protection.
When a new tenancy is taken on by choice,
however, the need to carry forward the preexisting right to buy into the new tenancy does not
appear to be overriding. The Government‘s
proposals—welcome as they are—would reduce
right-to-buy sales by an estimated 21 per cent. My
amendment would reduce sales by an estimated
33 per cent—that is calculated with the
Government‘s figures—and would do so without
removing existing rights to buy from tenants under
their existing tenancies. That approach is
consistent with the progress of reform to date, as
the 2001 act applied the modernised right to buy
to new tenancies and not just to tenants of new
houses.
I am sure that all committee members are
concerned not only about the number of people
who are on housing lists throughout Scotland, but
about the prospect that the demand for social
housing will increase. The Government is right that
providing new supply can be one way of helping to
meet the need, but we all know that new supply
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will face serious financial barriers in the coming
years. My amendment would give the committee
the clearest option for ensuring that we are as well
placed as we can be to meet that need through
the retention of housing for social rent.
I move amendment 157.
David McLetchie: Amendment 155 would
delete section 129, scatter salt on the foundations
and preserve for tenants the rights to buy that the
previous Labour-Liberal Democrat Scottish
Executive conferred on them in the 2001 act,
which gave them a modernised right to buy. That
was a poor and pale imitation of the right that Mrs
Thatcher conferred on tenants, but it nonetheless
deserved a limited welcome, because it
acknowledged two key points.
The first key point is that owning one‘s own
home remains an aspiration and a motivator for
many Scots. People who are on lower incomes
should be assisted to own their own homes in the
communities in which they live, which would be all
the better for having a diversity of tenures. The
recognition that home ownership is to be
encouraged is of course why the Scottish National
Party promised in its 2007 manifesto to give firsttime buyers £2,000 grants, even if it ditched that
promise rather smartly.
That consideration aside, the desire of
Government to facilitate the aspiration of home
ownership is why we have shared ownership and
shared equity schemes. As I have said in previous
debates, why does the Scottish Government
devote more than £40 million per annum to
facilitating schemes that give a council tenant of
five years‘ standing the opportunity to buy a new
house on a new estate, while being hell-bent on
denying the same tenant the opportunity to buy
the home and remain in the community in which
he has lived for the past five years? That simply
does not make sense.
The second key point, which was recognised
when the modernised right to buy was introduced
in 2001, is the role that receipts from right-to-buy
sales can play in financing new affordable
housing. As the committee pointed out in its stage
1 report, since the right to buy was introduced in
1980 sale receipts have amounted to £7 billion
overall. In real terms, at today‘s prices, that
amounts to more than £11 billion. Those receipts
facilitated the construction by councils and
housing associations of more than 137,000 new
affordable homes for rent, and they financed the
improvement of many more homes for the benefit
of tenants who chose to remain tenants rather
than become home owners.
The Scottish Government wants to do away with
an important source of revenue at precisely the
time when affordable housing budgets are likely to
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be squeezed significantly. That is sheer madness.
In their evidence to the committee, housing
associations and the Parliament‘s Finance
Committee highlighted the negative impact of a
drop in sales on future programmes of new
building and improvement. We ignore that
evidence at our peril. That is why we should
continue to give new tenants the right to buy their
homes after five years, should they wish to do so.

supply house would lose the right to buy for that
property and any older properties in relation to
which they might have a tenancy in future. Under
section 131, such tenants will lose the right to buy
the new-supply property but will be able to
exercise the right to buy over older properties to
which they might move in future. Our approach in
section 131 therefore protects tenants‘ existing
rights.

Alex Neil: I understand that Mr McLetchie
intends to retain the maximum duration of
pressurised area status designations at five years,
rather than the 10 years that are proposed in the
bill. The changes that are proposed in the bill are
intended to make such designations more
effective in responding to local housing need—I
am sorry, I have got a step ahead of myself in my
notes. I was carried away by Mr McLetchie‘s
speechifying.

11:15
As for Mr McLetchie‘s amendment 155, which
seeks to remove the limitation on the right to buy
for new tenants, the Government does not support
such a move as it would strike out one of our
significant measures for reducing right-to-buy
sales. The committee indicated its support for our
approach to ending the right to buy for new
tenants. In its stage 1 report, it says:

I am advised that there are technical issues with
amendment 157. As I understand it, it tries to do
four things: first, to provide that tenants of all
houses that are first let after the date of
commencement will not have the right to buy;
secondly, to remove the right to buy from tenants
who move from a house that is let under an SST
to another house, unless the move followed a
court order or agreement to demolish; thirdly, to
treat succession as the creation of a new tenancy,
so that the tenant will not have the right to buy,
with limited exceptions; and fourthly, to treat
assignation as the creation of a new tenancy, so
that the tenant will not have the right to buy.
The part of amendment 157 that would end the
right to buy for tenants who move from one house
to another or who succeed to or are assigned a
tenancy clearly goes against our commitment not
to interfere with existing tenants‘ rights, because
tenants currently retain the right to buy in such
circumstances. In response to Shelter Scotland‘s
proposal to move tenants with the preserved right
to buy on to the modernised right to buy, the
committee said in its stage 1 report that it
―does not consider it an appropriate course of action to take
away existing rights that have been accrued by tenants.‖

As I understand it, the other part of amendment
157 would provide that tenants of all houses that
are first let after the date of commencement would
not have the right to buy. The approach is similar
to the approach in the new-supply provisions in
section 131, but it would not work as well as
section 131 will work, because it would protect a
smaller pool of houses and would not protect
tenants who move to a new-supply house in
situations that are not a voluntary choice, for
example as a result of demolition.
I understand that the effect of amendment 157
would be that any tenant who moved to a new-
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―The Committee considers that ending the right to buy
for new tenants taking up a Scottish secure tenancy on or
after the date that section 129 comes into force and for
people returning to social housing after a break is an
appropriate approach to addressing the need for social
rented housing in Scotland in the coming years. The
Committee is of the view that this will not disadvantage
tenants who have built up an entitlement to the right to buy
under the existing legislation.‖

Because amendment 157 would interfere with
existing tenants‘ rights and because amendment
155 would remove our restrictions on right to buy
for new tenants, I ask Patrick Harvie to withdraw
amendment 157 and David McLetchie not to move
amendment 155. I hope that I have got that right,
convener.
Patrick Harvie: Mr McLetchie has told us again
about the value that he places on the aspiration for
home ownership, which is a continuing theme in
the debate over right to buy and what lies behind
many of the reasons for its introduction. The idea
is that home ownership should be the tenure of
choice to which everyone should aspire and that
the Government should support it.
Mr McLetchie asked why public money should
be devoted to schemes that support home
ownership in some circumstances but do not
support tenants in homes that were built for the
social rented sector. I argue that the problem goes
far deeper. Why have we allowed owner
occupation to be presented in such a way? The
idea that owner occupation is the only aspirational
choice and that anything else is an option of last
resort is neither a law of nature, nor a longstanding common feature in other European
countries.
The dramatic growth of home ownership in
recent decades has been neither entirely benign
nor entirely harmful. We should recognise its
harmful and beneficial impacts and, indeed,
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reforms of the right to buy have been
characterised by the search for a balance between
aspirational owners and tenants and wider society.
The minister objects to amendment 157, arguing
that it would remove existing rights. Redefining the
circumstances in which an existing right can
transfer to a new tenancy is not the same as
redefining the right in absolute terms. After all, as
the circumstances are defined in law, we are able
to change them in law. We are simply talking
about a change in the law, not the removal of
fundamental human rights.
Although I do not expect amendment 157 to find
huge support on the committee, I will press it to a
vote to see whether there is any support at all for
it. Finally, I hope that the minister, in his closing
comments on a group of amendments or in his
response to other amendments, will at some point
say something about the future of reform, where
he sees the reform agenda going in the long term,
or the point at which he will consider other
solutions to ensure that we retain the maximum
number of homes for social rent instead of
allowing sales simply to continue.
The Convener: The question is, that
amendment 157 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Wilson, John (Central Scotland) (SNP)

Abstentions
Tolson, Jim (Dunfermline West) (LD)

The Convener: The result of the division is: For
0, Against 7, Abstentions 1.
Amendment 157 disagreed to.
Amendment 158 moved—[Jim Tolson].
The Convener: The question is, that
amendment 158 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Tolson, Jim (Dunfermline West) (LD)

Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
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Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 7, Abstentions 0.
Amendment 158 disagreed to.
Amendment 137 moved—[Jim Tolson].
The Convener: The question is, that
amendment 137 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Tolson, Jim (Dunfermline West) (LD)

Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 7, Abstentions 0.
Amendment 137 disagreed to.
Amendment 155 moved—[David McLetchie].
The Convener: The question is, that
amendment 155 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
McLetchie, David (Edinburgh Pentlands) (Con)

Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Tolson, Jim (Dunfermline West) (LD)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 7, Abstentions 0.
Amendment 155 disagreed to.
Section 129 agreed to.
Section 130—Pressured areas: amendments
Amendment
agreed to.
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moved—[Alex

Neil]—and

The Convener: Amendment 159, in the name
of David McLetchie, is grouped with amendment
160.
David McLetchie: The concept of pressured
area status was introduced by the Housing
(Scotland) Act 2001 as a limitation on the exercise
of the modernised right to buy. The intention was
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to enable councils to maintain their housing stock
in a limited number of localities where there are
particular pressures of demand and a limited
supply of affordable housing for rent.
As of June 2010, 16,249 tenancies were subject
to a pressured area status designation and, under
the existing legislation, the status applies for a
five-year period, at the end of which the local
authority concerned may apply for an extension
should circumstances dictate that that is still the
appropriate course of action.
It should be noted that the grant of pressured
area status is not, and was not intended to be, a
backdoor method of frustrating the right to buy,
although some bodies such as the Scottish
Federation of Housing Associations apparently
believe that it should be, as it has proposed that
pressured area status should be a default
designation and that councils should have to make
a detailed case for the right to buy to exist. That
perverse and institutional view of the world is
completely contrary to the fundamental principle
that the right to buy is a right conferred on a tenant
to purchase.
The bill proposes to extend the designation
period from five to 10 years. That is a recipe for
abuse of the system and would deny tenants their
rights. It would wholly undermine the principle that
the right to buy should be the norm and pressured
area status the exception. For that reason, the
change should not be supported and we should
sustain the position as set out in the 2001
legislation, which was promoted by the previous
Labour-Liberal Democrat Executive for reasons
that were sound then and remain sound now. I
look forward to the support of those colleagues in
sustaining the policy that they pursued in
government.
I move amendment 159.
Patrick Harvie: I am trying to continue my
constructive
theme
wherever
possible.
Amendment 160 seeks to progress further a
process of reform that has been under way for
some time and which ministers in both the current
and previous Administrations have been able to
support. The introduction of pressured area status
was a welcome change in the 2001 act, but it
excluded older tenancies from the suspension of
the right to buy. It is worth remembering that that
is a suspension of a right; if the suspension of the
right to buy for newer tenancies can be justified
and not seen as the removal of an existing right, I
would argue that the suspension of the right to buy
for older tenancies can been seen in the same
light. Given the strict criteria that are applied to the
designation of pressured area status, there is no
rationale for continuing to exclude older tenancies.
If the committee supports amendment 160,
tenancies that date from before September 2002
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will be treated as others are in pressured areas.
The right to buy would be suspended for all
houses in such areas. That is consistent with the
purpose of pressured area status, and would
ensure that it achieves the maximum protection for
the availability of houses for social rent in areas in
which the need is identified.
Mary Mulligan: I welcomed the introduction of
the pressured area status and I welcome the
extension of it in the bill. I have two reasons.
Pressured area status recognises the pressure in
a local area, and allows local authorities to
respond to that as they see fit. From his earlier
remarks, I think that Mr McLetchie might
underestimate local authorities when he assumes
that they will use pressured area status as a
blanket ban on the right to buy. To come back to a
point that Mr McLetchie made, I think that local
authorities will have to decide whether they want
to lose the possible receipts, and will balance that
with the demand that exists in their area.
Extending the maximum designation period is the
right thing to do.
Section 130 says:
―A designation under subsection (1) has effect for such
period, not exceeding 10 years‖.

Does the minister have information on how local
authorities will respond? Does he envisage that
they will go for the maximum of 10 years? What
might the impact of amendment 159 be,
particularly on designation in smaller areas and of
particular house types?
Jim Tolson: I agree with Patrick Harvie‘s
sentiment that we need to retain as much of the
stock in the social rented sector as possible to fulfil
the desperate housing need that our constituents
bring to our case loads. I do not intend to vote
against the amendments in his name.
Alex Neil: As I was saying earlier, I understand
that David McLetchie is seeking to maintain the
maximum duration of a pressured area status
designation at five years rather than the 10 years
that is proposed in the bill.
In response to Mary Mulligan‘s questions, from
our discussions with the Convention of Scottish
Local Authorities and local authorities, we
anticipate that in most cases, local authorities will
exercise the measure for up to 10 years. We are
talking about particularly pressured areas in most
cases.
In response to Mary Mulligan‘s other question
about the new power that local authorities have to
designate, say, four or five-apartment houses
rather than all houses, that will be a useful tool.
The indications are that, in many areas, there is a
dire shortage of four or five-apartment houses but
more availability of, say, three-apartment houses. I
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expect the power to be used extensively. Local
authorities, individually and through COSLA, have
welcomed the additional flexibility that they now
have, as well as the fact that they will no longer
have to come to the minister for approval. Local
authorities themselves will have the power to
make the decision.
11:30
The proposed changes to the use of pressured
area status designations are intended to make
them more effective in responding to local housing
needs. There will be supporting guidance that will
be developed with stakeholders. The extension of
the maximum duration of a pressured area status
designation is an important element in the
package. It will provide local authorities and
landlords with greater flexibility to address housing
pressures where appropriate need is identified.
The bill also allows local authorities to amend or
revoke designations, including their duration. I
note that the committee stated in its stage 1
report:
―The Committee supports the proposals to extend the
period for pressured area status up to a maximum of ten
years. It believes that this will help local authorities respond
to local housing demand and retain social housing for
tenants.‖

I understand that, with amendment 160, Patrick
Harvie intends to restrict further the right to buy by
making tenants who have a preserved right to buy
subject to the application of pressured area status
designation, which is a provision that covers only
tenants with a modernised right to buy. Although
that would not completely remove the existing
rights that several hundred thousand tenants hold,
it would have the effect where criteria for
pressured area status designations are met of
restricting the exercise of those rights. I believe
that that goes against the commitment that
ministers made from the outset of introducing
these reforms not to affect existing rights. On
Shelter‘s proposal to move all tenants with the
preserved right to buy on to modernised terms, the
committee said in its stage 1 report that it did not
consider that it is an appropriate course of action
to take away existing rights that tenants have
accrued. Accordingly, in the interest of ensuring
the effective management of existing social rented
housing stock levels and in the interest of fairness
to existing tenants, I ask David McLetchie to
withdraw amendment 159 and Patrick Harvie not
to move amendment 160.
David McLetchie: I will press amendment 159.
Fairness to tenants would mean sustaining and
not denying the rights of tenants. Denying the
rights of the working class in Scotland appears to
be the course of action on which the Scottish
National Party and its collaborators in the
Parliament are intent. I, for one, am not.
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Mary Mulligan said that local authorities may not
apply for pressured area status on the new
extended basis. She may be right in saying that,
particularly if they are authorities that recognise
the strength of the argument that I have made
persistently this morning on the importance of
using receipts from sales to finance new
affordable housing projects. We have to be aware
of the reality that lies behind my amendment.
If I am not miscalling the minister—I would
never intend to do so—I think that he has said on
more than one occasion in the committee and in
the Parliament that he regards pressured area
status as an underused designation. Local
authorities have had more than a nod and a wink
to encourage them to make more applications for
pressured area status, with the implication being
that they would be given a fair wind and
favourable consideration. It is in that context that
we have to consider the proposal to extend the
maximum designation period from five to 10 years.
I firmly believe that the present Government and
some authorities intend to use that as a backdoor
method of removing rights that have been
conferred on working people in this country.
Frankly, those who seek to do that should be
ashamed of themselves.
I most certainly do press amendment 159.
The Convener: The question is, that
amendment 159 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
McLetchie, David (Edinburgh Pentlands) (Con)

Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Tolson, Jim (Dunfermline West) (LD)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 7, Abstentions 0.
Amendment 159 disagreed to.
Amendment 160 moved—[Patrick Harvie].
The Convener: The question is, that
amendment 160 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
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secure tenancy before 25 June 2008 that were
sold and subsequently reacquired by a social
landlord after 25 June 2008 would not be defined
as new supply social housing.

Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Wilson, John (Central Scotland) (SNP)

Abstentions
Tolson, Jim (Dunfermline West) (LD)

The Convener: The result of the division is: For
0, Against 7, Abstentions 1.
Amendment 160 disagreed to.
11:34
Meeting suspended.
11:38
On resuming—
Amendment
agreed to.

96

moved—[Alex

Neil]—and

Section 130, as amended, agreed to.
Section 131—Limitation on right to buy: new
supply social housing
Amendment
agreed to.

97

moved—[Alex

Neil]—and

The Convener: If amendment 138 is agreed to,
I cannot call amendment 98.
Amendment 138 moved—[Jim Tolson].
The Convener: The question is, that
amendment 138 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Tolson, Jim (Dunfermline West) (LD)

Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McNeil, Duncan (Greenock and Inverclyde) (Lab
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 7, Abstentions 0.
Amendment 138 disagreed to.
The Convener: Amendment 98, in the name of
the minister, is grouped with amendments 99 and
156.
Alex Neil: Amendment 99 seeks to widen
slightly the definition of ―new supply social house‖.
Section 131 defines it as housing that is let under
a Scottish secure tenancy for the first time after 25
June 2008, which is the commencement date for
new supply social housing. Without amendment to
the provisions, properties let under a Scottish
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The main way in which social landlords
reacquire former social housing is through the
Government‘s mortgage-to-rent scheme. That
scheme enables local authorities and housing
associations to buy properties from owners who
would otherwise face the threat of repossession by
a lender. It allows families to remain in the
community, but as social renters rather than
owners. In some cases, the house that is bought is
former social housing stock. Approximately 1,200
properties have been acquired by the social
housing sector through mortgage to rent since the
scheme began in 2003.
I have discussed the proposed change with
stakeholders on my Housing (Scotland) Bill
stakeholders board, and they are supportive.
Amendment 98 is also related to properties that
are reacquired by social landlords. It seeks to give
home owners who are selling their property to a
social landlord in order to live there in future under
a Scottish secure tenancy adequate notice about
the effect of the sale on their future right to buy.
Amendment 98 will establish a position where the
home owner will be notified no less than seven
days before the conclusion of missives that they
will be unable to purchase the house in future
through the right to buy, because the house will be
regarded as new supply social housing.
Amendments 98 and 99 make it clear that all
properties that are reacquired by social landlords
will be defined as new supply social housing and
will therefore be unavailable to purchase through
the right to buy. They will ensure that owners who
agree to sell to a social landlord in order to rent
the property back are given adequate notice of the
impact on their future right to buy.
Amendment 156 would remove the provision in
the bill to restrict the right to buy new supply social
housing. The committee is supportive of our
approach. The stage 1 report says:
―The Committee agrees with the provisions contained in
the Bill to limit the right to purchase new supply social
housing.‖

I invite David McLetchie not to move amendment
156 and to stick to the recommendations of the
committee.
I move amendment 98.
David McLetchie: The recommendations of the
committee were in fact the recommendations of
the majority of the committee, not of the wellinformed dissenting minority.
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The purpose of amendment 156 is to delete
section 131 from the bill in its entirety, thus
preserving the modernised right to buy for new
supply social housing. It has been argued—we
have heard it this morning—that if the right to buy
is not abolished for new social housing, no new
social housing will be built. That is nonsense, like
many of the other nonsenses that are parroted
about the right to buy and its impact.
The historical record, as set out in the very
helpful annexes to the committee‘s stage 1 report,
shows that, from 1979-80 to date, a total of
137,744 new houses for social rent were built by
Scotland‘s councils and housing associations.
Throughout the 1980s and 1990s, under a
Conservative Government, when the right to buy
was at its peak, between 3,279 and 7,708 new
affordable homes were built for rent every single
year. That was possible because of the benefits of
recycling sale receipts into the construction and
improvement of new affordable housing.
11:45
The fundamental difference between my party
and others in the Parliament on this issue is that,
as far as we are concerned, affordable housing is
affordable whether it is rented from a social
landlord or owned by the occupiers, who might
have been assisted in that regard either in
purchasing their house at a discounted price
through the right to buy or in participating in
Government-supported
shared
equity
or
ownership schemes. Our concern is to increase
the total stock of affordable housing. Some people
are obsessed with the notion of who owns
affordable housing and seem to think that only
housing that is rented through a council or another
social landlord can possibly be classified as
affordable. That is reflected in the absurd and
often-made claims that selling a council house
means that it is lost, as if, as I have said before, it
had been towed out into the middle of the North
Sea and sunk instead of continuing to provide a
home for the working family that bought it and
lived in it for many years.
I am sorry to say that the worst example of that
narrow mindset came in evidence to the
committee from the Scottish Federation of
Housing Associations, which said that it would
oppose the right to buy even if it would release
£250 million a year into our housing associations‘
coffers to build more affordable homes in
Scotland. We need to get away from that narrow
mentality. Sustaining the right to buy can help us
to build more affordable homes for our people in
the future and to increase and improve Scotland‘s
housing stock.
Bob Doris: I will not be supporting amendment
156. In fact, I am quite tired of hearing time and
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again about the right to buy. I remind committee
members and others that everyone has the right to
buy; it is known as going to a bank and getting a
mortgage. We can agree or disagree over the
terms of those mortgages, but everyone has the
right. I think that the Conservatives are simply
painting themselves as overly dogmatic by
claiming that the way ahead is to shoehorn people
into owner occupation. Indeed, the banks and
other associated financial sector took the same
dogmatic approach to the market economy and,
given the problems that we have had in that
respect, I am glad that these reforms will go
through. I hope beyond hope that at same point
the Conservatives will end their pursuit of free
marketeering and the introduction of the right to
buy at all costs, irrespective of social need and the
social housing that our society desperately needs.
The Convener: I call the minister to wind up.
Alex Neil: To be honest, convener, I think that
the arguments have been rehearsed fairly well this
morning. I have nothing to add. Indeed, I know
that the committee has more items to deal with
this morning so, instead of detaining you, I will
simply leave the matter there.
The Convener: The question is, that
amendment 98 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McLetchie, David (Edinburgh Pentlands) (Con)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Wilson, John (Central Scotland) (SNP)

Against
Tolson, Jim (Dunfermline West) (LD)

The Convener: The result of the division is: For
7, Against 1, Abstentions 0.
Amendment 98 agreed to.
Amendment
agreed to.

99

moved—[Alex

Neil]—and

Amendment 156 moved—[David McLetchie].
The Convener: The question is, that
amendment 156 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
McLetchie, David (Edinburgh Pentlands) (Con)

Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
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McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Tolson, Jim (Dunfermline West) (LD)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 7, Abstentions 0.
Amendment 156 disagreed to.
Section 131, as amended, agreed to.
The Convener: That concludes today‘s
consideration of amendments. At next week‘s
meeting, the committee will consider the
remainder of the bill at stage 2. I thank the
minister, his team and everyone else.
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Housing (Scotland) Bill
3rd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 13
Sections 14 to 147
Sections 148 to 152

Schedule 1
Schedule 2
Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
After section 131
Alex Neil
100

After section 131, insert—
<Limitation on right to buy: police housing
(1)

After section 69 of the Housing (Scotland) Act 1987 (c.26) insert—
“69A
(1)

Power to refuse to sell houses required for police purposes
Subsection (2) applies where—
(a) an application to purchase is served on a local authority landlord in
relation to a house which it holds for the purposes of a police force
(within the meaning of the Police (Scotland) Act 1967 (c.77)); and
(b) the tenant would, apart from this section, have a right under section 61 to
purchase the house.

(2)

The landlord may, within one month of service of the application to purchase,
serve a notice of refusal on the tenant.

(3)

In determining whether to serve a notice of refusal under subsection (2), the
landlord must have regard to—
(a) the likely impact which the proposed purchase would have on police
operations and resources; and
(b) any representations by the tenant which indicate special reasons for
wishing to purchase the house.

(4)

The landlord must, in particular, consider—
(a) whether the policing needs of the area in which the house is situated are
such that it would be desirable for the house to be occupied by a
constable;
(b) whether it is likely to be able reasonably to provide other suitable
accommodation for a constable in that area;
(c) whether it is likely that a constable may need to be accommodated in that
area at short notice;
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(d) any representations by the tenant about—
(i)

the tenant’s state of health; or

(ii) family associations or other special circumstances by reason of
which the tenant has a local connection to that area.
(5)

(2)

A refusal by the landlord under subsection (2) shall contain sufficient
information to demonstrate that it has had regard to the matters mentioned in
subsection (3).”.

In section 338(1) of the Housing (Scotland) Act 1987 (c.26), after the definition of
“local authority” insert—
““local authority landlord” has the same meaning as in the Housing
(Scotland) Act 2001 (asp 10);”.

Jim Tolson
139

After section 131, insert—
<Registered social landlords: exemption from right to buy
(1)

The Housing (Scotland) Act 1987 (c.26) is amended as follows.

(2)

In section 61(4)(e) (secure tenant’s right to purchase), for the words from “was” to
“Assent,” substitute “is”.

(3)

In section 61A(3)(a) (limitation on right to purchase from registered social landlords),
for the word “10” substitute “40”.>

Mary Mulligan
143

After section 131, insert—
<Reports on right to buy
(1)

The Scottish Ministers—
(a) must, within 5 years of the coming into force of this section, and
(b) may, from time to time thereafter,
prepare and publish a report on the matters set out in subsection (2).

(2)

Those matters are—
(a) the extent to which tenants have exercised their rights under Part III of the
Housing (Scotland) Act 1987 (c.26) to purchase the houses which, as a
consequence of the provisions contained within this Part, are the subject of the
tenancies,
(b) the effect of the exercise of those rights on—
(i)

the nature and condition of the housing stock,

(ii) the needs of persons for housing accommodation,
(iii) the demand for, and availability of, housing accommodation, and
(c) the receipts from the sale of houses in exercise of these rights.>
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Patrick Harvie
164

After section 131, insert—
<Revocation of “preserved right to buy”
Article 4 of the Housing (Scotland) Act 2001 (Scottish Secure Tenancy etc.) Order 2002
(SSI 2002/318) is revoked.>
After section 132
Mary Mulligan

172

After section 132, insert—
<Duty on relevant person to register
(1)

In section 82 of the 2004 Act, after subsection (1) insert—
“(2)

(2)

Where a relevant person owns a house which is subject to a lease or occupancy
arrangement by virtue of which an unconnected person may use the house as a
dwelling, the relevant person shall make an application to the local authority
within whose area the house is situated for entry in its register.”.

In section 83 of the 2004 Act—
(a) after subsection (2) insert—
“(2A) An application under section 82(2) not made within 12 months of the relevant
person first acting as a landlord under a lease or occupancy arrangement shall
be accompanied by such higher level of fee as the local authority may
determine.”
(b) in subsection (3), for the words “subsection (2)” substitute “subsections (2) and
(2A)”.>

Mary Mulligan
173

After section 132, insert—
<Notification of duty to register
After section 82 of the 2004 Act insert—
“82A
(1)

Notification of duty to register
Those persons falling within subsection (2) shall notify any relevant person
they represent, or to whom they are a creditor, of—
(a) the existence of the register maintained by local authorities under section
82(1); and
(b) the duty on the relevant person to make an application for registration
under section 82(2).

(2)

Those persons required to notify a relevant person under subsection (1) are—
(a) an agent of a relevant person;

3
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(b) any creditor in a standard security providing a standard security to a
relevant person for a home intended for a lease or occupancy
arrangement by virtue of which an unconnected person may use the
house as a dwelling.”.>
Mary Mulligan
167

After section 132, insert—
<Landlord registration numbers
(1)

In section 84 of the 2004 Act, after subsection (5) insert—
“(5A) In entering a relevant person into the register under subsection (2)(a), the local
authority shall allocate an individual registration number (“the landlord
registration number”) to each person so registered.”.

(2)

In section 86 of the 2004 Act, after subsection (1) insert—
“(1A) In giving notice of registration under subsection (1)(a), the local authority
shall, in doing so, give notice of the landlord registration number.”.>

Mary Mulligan
174

After section 132, insert—
<Section 84: considerations
In section 85(2) of the 2004 Act—
(a) in paragraph (a), after sub-paragraph (i) insert—
“(ia) firearms (within the meaning of section 57(1) of the Firearms Act
1968 (c. 27));”,
(b) after paragraph (a) insert—
“(aa) committed a sexual offence (within the meaning of section 210A(10) of
the Criminal Procedure (Scotland) Act 1995 (c. 46));”.>
Mary Mulligan

175

After section 132, insert—
<Section 84 considerations: criminal record certificate
After section 85 of the 2004 Act insert—
“85A
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Section 84 considerations: criminal record certificate

(1)

In deciding for the purposes of section 84(3) or (4) whether the relevant person
or, as the case may be, the person is or is no longer a fit and proper person, the
local authority may require the relevant person or person to provide a criminal
record certificate.

(2)

A local authority may only require the provision of a criminal record certificate
where it has reasonable grounds for concern about the material falling under
subsections (2), (3) and (4) of section 85 in the application for registration in
the register maintained under section 82(1).

(3)

In this section “criminal record certificate” has the same meaning as within
section 113A of the Police Act 1997 (c.50).”.>

4

After section 134
Mary Mulligan
168

After section 134, insert—
<Landlord registration numbers in advertisements
After section 92A of the 2004 Act, insert—
“92B

Duty of registered landlord to include registration number in
advertisements

(1)

Where a registered landlord advertises a house with the purpose of seeking
tenants to enter into a lease or occupancy arrangement, the advertisement must
include the landlord registration number.

(2)

In this section “advertisement” means any form of advertising, by any means
of written communication, which is publicly available or has been
communicated to individual persons.”.>
Section 135

Mary Mulligan
176

In section 135, page 54, line 26, at end insert—
<( ) After section 93(2) of the 2004 Act insert—
“(2A) Where a person has been found guilty of an offence under subsection (1) or
(2), the court may, in addition to imposing a penalty under subsection (7), by
order disqualify the relevant person from leasing or entering into an occupancy
arrangement by virtue of which an unconnected person may use their house as
a dwelling, for such a period not exceeding five years as may be specified by
the order.
(2B) A person may appeal against an order under subsection (2A) in the same
manner as the convicted person may appeal against sentence.
(2C) The court which made an order under subsection (2A) may suspend its effect
pending such an appeal.
(2D) The court may, on summary application by a person disqualified by an order
under subsection (2A), revoke the order with effect from such date as the court
may specify.
(2E) But no such revocation may be made unless the court is satisfied that there has
been a change in circumstances which justifies the revocation of the order.
(2F) No application may be made for the purposes of subsection (2D) during the
first year of a disqualification.
(2G) The court may order the applicant to pay the whole or part of the expenses
arising from an application made for the purposes of subsection (2D).”.>

5
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After section 135
Mary Mulligan
177

After section 135, insert—
<Enforcement of registration
After section 93 of the 2004 Act insert—
“94A

Enforcement of registration

(1)

A local authority shall enforce within its area the requirement upon relevant
persons to apply for registration in the register maintained by the local
authority under section 82(1).

(2)

In so doing, the local authority shall carry out a programme of enforcement
action in its area at least once in every period of 12 months.

(3)

A programme of enforcement action is a programme to enable or assist the
local authority in exercising its duty under subsection (1) which will include
any or all of the following—
(a) obtaining relevant information from agents regarding those private sector
landlords they represent;
(b) identifying properties owned by private sector landlords by crossreferring council tax records held by the local authority with the Land
Register; and
(c) taking other measures intended to reduce the incidence of evasion of
registration.”.>
After section 136

Mary Mulligan
178

After section 136, insert—
<Duty on the Scottish Ministers to publicise requirement to register
After section 97 of the 2004 Act insert—
“Publicising of requirement to register
97B
(1)

Duty on the Scottish Ministers to publicise requirement to register
For the purposes of this Part, Scottish Ministers shall publicise—
(a) the existence of the register maintained by local authorities under section
82(1); and
(b) the duty on relevant persons to make an application for registration under
section 82(2).”.

(2)
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In exercising their duty under subsection (1), the Scottish Ministers shall
employ whichever method they consider will raise the greatest awareness of
the requirements under section 82.>

6

After section 138
Mary Mulligan
169

After section 138, insert—
<Information to be obtained by the private rented housing panel
After section 22 of the 2006 Act, insert—
“22A

Information to be given to local authority
On receipt of an application under section 22(1), the private rented housing
panel must obtain and provide the landlord’s registration number to the local
authority for the area in which the house concerned is situated for the purpose
of maintaining the register under section 82(1) of the Antisocial Behaviour etc.
(Scotland) Act 2004 (asp 8).”.>
Section 142

Alex Neil
101

Leave out section 142 and insert—
<Tenant protection: orders for possession against landlord
(1)

After section 5A(8) of the Heritable Securities (Scotland) Act 1894 (c.44) insert—
“(9)

(2)

For the avoidance of doubt, a decree granted on an application to which this
section applies is not an order for possession of a house let on an assured
tenancy (within the meaning of Part II of the Housing (Scotland) Act 1988
(c.43)).”.

After section 24(9) of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35)
insert—
“(10) For the avoidance of doubt, a decree granted on an application under
subsection (1B) above is not an order for possession of a house let on an
assured tenancy (within the meaning of Part II of the Housing (Scotland) Act
1988 (c.43)).”.

(3)

After section 216(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3)
insert—
“(2A) Subsection (2) does not apply to an occupant with an assured tenancy (within
the meaning of Part II of the Housing (Scotland) Act 1988 (c.43)) or any
effects of that occupant where the decree for removing from heritable property
was granted on an application—
(a) to which section 5A of the Heritable Securities (Scotland) Act 1894
(c.44) applies; or
(b) under section 24(1B) of the Conveyancing and Feudal Reform
(Scotland) Act 1970 (c.35).”.>

7
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After section 142
Alex Neil
102* After section 142, insert—
<Tenant protection: repossession orders
The Housing (Scotland) Act 2001 (asp 10) is amended as follows—
(a) in section 16, after subsection (5) insert—
“(5A) Where an order is made under subsection (2) in proceedings under section 14
on the ground that rent lawfully due from the tenant has not been paid (as set
out in paragraph 1 of schedule 2) or on grounds including that ground—
(a) subsection (5)(a) does not apply,
(b) the tenancy is terminated only if the landlord recovers possession of the
house in pursuance of the order,
(c) the order must specify the period for which the landlord’s right to
recover possession of the house is to have effect (being no longer than
any maximum period which the Scottish Ministers by order prescribe),
and
(d) the landlord must have regard to any guidance issued by the Scottish
Ministers about recovery of possession in pursuance of the order.
(5B) Before making an order under subsection (5A)(c) or issuing guidance under
subsection (5A)(d), the Scottish Ministers must consult—
(a) such bodies representing local authorities,
(b) such registered social landlords or bodies representing them,
(c) such bodies representing tenants’ interests, and
(d) such other persons,
as they think fit.”,
(b) in section 109(6), after second “section” insert “16(5A)(c) or”. >
Alex Neil
103

After section 142, insert—
<Police accommodation not to be Scottish secure tenancy
In paragraph 2 of schedule 1 to the Housing (Scotland) Act 2001 (asp 10)—
(a) sub-paragraph (a) is repealed,
(b) in sub-paragraph (c), for the words “a police force or” substitute “an”,
(c) at the end of the paragraph insert—
“(2)

A tenancy is not a Scottish secure tenancy if the landlord is a local authority
landlord and—
(a) the house occupied by the tenant is held by the landlord for the purposes
of a police force, or
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(b) the tenant is let the house expressly on a temporary basis pending its
being required for the purposes of a police force.
(3)

Sub-paragraph (2)(a) does not prevent a tenancy from being a Scottish secure
tenancy if—
(a) the tenancy was created before the relevant day,
(b) the tenant moved to the house in pursuance of—
(i)

an order for recovery of possession made under section 16(2) of
the Housing (Scotland) Act 2001 (asp 10), on any of the grounds
set out in paragraphs 9 to 13 and 15 of schedule 2 to that Act, in
respect of a house subject to a Scottish secure tenancy created
before the relevant day, or

(ii) the operation of section 19(3)(b), 21(3)(b) or 22(6) of that Act
following termination of a Scottish secure tenancy created before
the relevant day,
(c) the tenant moved to the house from a house subject to a Scottish secure
tenancy created before the relevant day in pursuance of a decision by the
landlord to demolish that other house as a result of which—
(i)

the tenancy of that other house was terminated by written
agreement between the landlord and the tenant, and

(ii) the house was made available to the tenant,
(d) the tenant occupied the house immediately before the relevant day under
a short Scottish secure tenancy which has, since that day, been converted
into a Scottish secure tenancy under section 37, or
(e) the tenant—
(i)

occupied the house (or any other house held by the landlord for the
purposes of a police force) under a Scottish secure tenancy
immediately before the creation of the tenancy, and

(ii) agreed to terminate that Scottish secure tenancy without having
been notified by the landlord of the effect of sub-paragraph (2)(a)
at least 28 days before so agreeing.
(4)

In this paragraph—
“police force” has the same meaning as in the Police (Scotland) Act 1967
(c.77),
“relevant day” means the day on which section (Police accommodation
not to be Scottish secure tenancy) of the Housing (Scotland) Act 2010
(asp 00) comes into force.”.>

Alex Neil
166

After section 142, insert—
<Scottish secure tenancy: rent arrears pre-action requirements
The Housing (Scotland) Act 2001 (asp 10) is amended as follows—
(a) in section 14—
(i)

after subsection (2) insert—

9
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“(2A) Where such proceedings are to include the ground that rent lawfully due from
the tenant has not been paid (as set out in paragraph 1 of schedule 2)—
(a) the notice under subsection (2) must not be served unless the landlord
has complied with the pre-action requirements in section 14A, and
(b) before the proceedings commence, the landlord must confirm to the
court in such form as the Scottish Ministers may prescribe by regulations
that those requirements have been complied with.”,
(ii) the word “and” immediately following subsection (4)(a) is repealed, and
(iii) in subsection (4), at the end of paragraph (b) insert “, and
(c)

where subsection (2A) applies, the steps taken by the landlord which the
landlord considers to constitute compliance with the pre-action
requirements in section 14A.”,

(b) after section 14, insert—
“14A

Pre-action requirements where grounds for possession include rent
arrears

(1)

The pre-action requirements referred to in section 14(2A) are set out in
subsections (2) to (7) below.

(2)

The landlord must provide the tenant with clear information about—
(a) the terms of the tenancy agreement, and
(b) outstanding rent and any other outstanding financial obligation of the
tenancy.

(3)

The landlord must make reasonable efforts to provide the tenant with advice
and assistance on the tenant’s eligibility to receive—
(a) housing benefit, and
(b) other types of financial assistance (for example, other benefits or grants).

(4)

The landlord must provide the tenant with information about sources of advice
and assistance in relation to management of debt.

(5)

The landlord must make reasonable efforts to agree with the tenant a
reasonable plan for future payments to the landlord, such plan to include
proposals in respect of—
(a) future payments of rent, and
(b) outstanding rent and any other outstanding financial obligation of the
tenancy.

(6)

The landlord must not serve a notice under section 14(2) if—
(a) an application for housing benefit for the tenant—
(i)

has been made but has not yet been determined, and

(ii) is, in the opinion of the landlord, likely to result in the benefit
being paid at a level allowing the tenant to pay, or reduce by an
amount acceptable to the landlord, the outstanding rent and any
other outstanding financial obligation of the tenancy,
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(b) the tenant is taking other steps which, in the opinion of the landlord, are
likely to result in the payment to the landlord within a reasonable time
of—
(i)

the outstanding rent, and

(ii) any other outstanding financial obligation of the tenancy, or
(c) the tenant is complying with the terms of a plan agreed to in accordance
with subsection (5).
(7)

The landlord, unless it is a local authority landlord, must encourage the tenant
to contact the local authority in whose area the house is situated.

(8)

In complying with the pre-action requirements the landlord must have regard
to any guidance issued by the Scottish Ministers.

(9)

The Scottish Ministers may by order make further provision about the preaction requirements, including provision—
(a) specifying particular steps to be taken, or not to be taken, by a landlord
in complying with any requirement;
(b) modifying or removing any requirement.

(10) In this section, “housing benefit” has the same meaning as in section 123 of the
Social Security Contributions and Benefits Act 1992 (c.4).”, and
(c) in section 109—
(i)

in subsection (4), after “7(3)” insert “, 14A(9)”, and

(ii) in subsection (6), after second “section” insert “14A(9) or”.>
Before section 143
Mary Mulligan
170

Before section 143, insert—
<Allocation of housing: local connection
In section 20 of the Housing (Scotland) Act 1987 (c.26)—
(1)

After subsection (1)(a)(iii) insert—
“(iiia) have a local connection to the area; or”.

(2)

After subsection (1) insert—
“(1A) In the application of subsection (1)(a)(iiia), a person’s “local connection” to the
area means the person—
(a) is residing and has resided in that area continuously for at least 3 years
prior to being selected as a tenant;
(b) is employed, or has been offered employment in that area; or
(c) has a relative in that area.
(1B) In subsection (1A)(c) “relative” means—
(a) parent, child, grandparent, grandchild, great grandparent or great
grandchild (whether by blood or by adoption);

11
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(b) brother, sister, uncle, aunt, nephew, niece, great uncle, great aunt, great
nephew or great niece (whether of the full or half blood or by adoption);
(c) spouse or any person related to a spouse in any of the ways set out
above;
(d) civil partner or any person related to a civil partner in any of the ways set
out in paragraphs (a) to (c).”.
(3)

In subsection (2)(a)(i) after “area” insert “except in the application of subsection
(1)(a)(iiia)”.>
After section 143

Jim Tolson
171

After section 143, insert—
<Vacant dwellings: use of information obtained for council tax purposes
(1)

In paragraph 18A(1) of schedule 2 to the Local Government Finance Act 1992 (c.14)—
(a) for “A billing” substitute “An”,
(b) after “Part 1” insert “or Part 2”.

(2)

In section 129(8)(a) of the Local Government Act 2003 (c.26), the word “85,” is
repealed.>

Mary Mulligan
179

After section 143, insert—
<Duty of landlord to provide prescribed information
After section 30 of the Housing (Scotland) Act 1988 (c.43) insert—
“30A

Duty of landlord to provide prescribed information

(1)

It shall be the duty of a landlord acting as a landlord under a lease or
occupancy arrangement (of whatever the duration) to provide the person who
is to be the tenant with such information as prescribed by the Scottish
Ministers under subsection (2).

(2)

The Scottish Ministers may by regulations prescribe the information to be
provided under subsection (1), which may include information about—
(a) the rights and responsibilities of the tenant;
(b) the rights and responsibilities of the landlord.

(3)

A landlord who does not comply with the duty under subsection (1) is guilty of
an offence.

(4)

A person guilty of an offence under subsection (3) is liable on summary
conviction to a fine not exceeding level 3 on the standard scale.”.>

Mary Mulligan
180
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After section 143, insert—

12

<Duty to assess and provide housing support needs of persons who are homeless or
threatened with homelessness
After section 32A of the Housing (Scotland) Act 1987 (c.26) insert—
“32B

Duty to assess and provide housing support needs of persons who are
homeless or threatened with homelessness

(1)

Where the local authority is satisfied that an applicant is homeless or
threatened with homelessness and has reason to believe that the applicant may
be in need of housing support services, it shall conduct such inquiries as are
necessary to assess the applicant’s need for such services.

(2)

In undertaking an inquiry under subsection (1), the local authority shall also
assess the needs of any person residing with the applicant.

(3)

Where an applicant or a person residing with the applicant has been assessed as
requiring housing support services, the local authority shall provide such
services and for such duration as assessed as being necessary.

(4)

The Scottish Ministers must prepare and issue guidance on—
(a) the operation of inquiries under subsection (1); and
(b) the nature and duration of the provision of housing support needs under
subsection (3).

(5)

Such guidance must be issued within 12 months of the commencement of this
section following consultation with organisations representing local authorities
and other appropriate persons.

(6)

In assessing the need for, and in the provision of, housing support services, the
local authority must take account of the guidance issued by the Scottish
Ministers under subsection (4).

(7)

In this section, “housing support services” has the same meaning as in section
91(8) of the Housing (Scotland) Act 2001 (asp 10).>

Patricia Ferguson
181

After section 143, insert—
<Payment of rent
In the Housing (Scotland) Act 2001, after section 23 insert—
“23A

Payment of rent
In stipulating a period for the payment of rent, landlords may not require such
payment in advance of the period in question.”.>
Section 146

Alex Neil
104

In section 146, page 61, line 14, at end insert—
<(za) in the case of an order made under section 151(2) (commencement orders), such
transitional, transitory or saving provision as Ministers consider appropriate,
(a) in the case of any other order,>

13
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Alex Neil
105

In section 146, page 61, line 24, leave out <24(1)> and insert <24(2B)(b)>
Schedule 2
Alex Neil

106

In schedule 2, page 67, line 24, leave out from <Friendly> to <Societies> in line 25 and insert
<Co-operative and Community Benefit Societies and Credit Unions>
Alex Neil

146

In schedule 2, page 67, line 27, at end insert—
<Land Tenure Reform (Scotland) Act 1974 (c.38)
1A

In section 21 (provisions for contracting out to be void) of the Land Tenure Reform
(Scotland) Act 1974, for “sections 8(6) and 11(3)” substitute “sections 8(3A), 8(6),
11(3) and 11(3A)”.>

Alex Neil
107

In schedule 2, page 68, line 25, leave out <83> and insert <82>
Alex Neil

108

In schedule 2, page 69, line 23, leave out <Section 38 of>
Alex Neil

109

In schedule 2, page 69, line 24, at end insert—
<( )

In section 19, after subsection (4) insert—
“(4A) OSCR must consult the Scottish Housing Regulator before making an
application under subsection (4) in relation to a registered social landlord
(within the meaning of the Housing (Scotland) Act 2010 (asp 00)).”

( )

In section 38—>

Alex Neil
110

In schedule 2, page 69, leave out line 25 and insert—
<( ) subsection (1) is repealed,
( ) in subsection (2), for “functions referred to in subsection (1)” substitute “OSCR’s
functions under sections 28 to 35 (other than section 30) and section 70A”,>
Alex Neil

111

In schedule 2, page 69, leave out lines 28 and 29 and insert—
<( ) subsection (12) is repealed.>
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Alex Neil
112

In schedule 2, page 69, line 33, at end insert—
<Public Services Reform (Scotland) Act 2010 (asp 8)
14 (1)
(2)

The Public Services Reform (Scotland) Act 2010 is amended as follows.
In section 115(6), after the entry relating to the Mental Welfare Commission for
Scotland insert—
“Scottish Housing Regulator,”.

(3)

In schedule 19 (persons subject to user focus duty), after the entry relating to the Office
of the Scottish Charity Regulator insert—
“Scottish Housing Regulator”.

(4)

In schedule 20 (persons subject to duty of co-operation), after the entry relating to the
Mental Welfare Commission for Scotland insert—
“Scottish Housing Regulator”.>
Section 149

Alex Neil
147

In section 149, page 62, line 3, leave out <registered social landlord or a local authority> and
insert <social>
Alex Neil

148

In section 149, page 62, line 4, leave out <registered social landlord or local authority> and insert
<social>
Alex Neil

149

In section 149, page 62, line 7, leave out from <registered> to <authority> in line 8 and insert
<social>
Alex Neil

150

In section 149, page 62, line 10, leave out <registered social landlord or local authority> and
insert <social>
Alex Neil

151

In section 149, page 62, line 11, leave out <registered social landlord or local authority> and
insert <social>
Alex Neil

152

In section 149, page 62, line 13, leave out from <registered> to <authority> in line 14 and insert
<social>
Alex Neil

113

In section 149, page 62, line 16, leave out <Friendly and Industrial Provident Societies> and
insert <Co-operative and Community Benefit Societies and Credit Unions>

15
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Section 150
Alex Neil
114

In section 150, page 62, line 24, at end insert—
<“body” includes a body of persons corporate or unincorporated and a partnership
constituted under the law of Scotland,>
Alex Neil

115

In section 150, page 62, line 30, leave out <an industrial and provident> and insert <a registered>

Alex Neil
116

In section 150, page 63, line 3, at end insert—
<“financial management or governance target” has the meaning given by section
(Financial management or governance targets for registered social landlords),>
Alex Neil

117

In section 150, page 63, leave out lines 19 and 20
Alex Neil

118

In section 150, page 63, line 37, leave out from <an> to <provident> in line 38 and insert <a
registered>
Alex Neil

119

In section 150, page 64, leave out line 1
Alex Neil

120

In section 150, page 64, line 5, at end insert—
<“personal indemnity insurance” has the meaning given by section 62(2A),>
Alex Neil

121

In section 150, page 64, line 10, at end insert—
<“registered society” means a society registered under the Co-operative and
Community Benefit Societies and Credit Unions Act 1965 (c.12),>
Section 151
Patrick Harvie

165

In section 151, page 65, line 11, at end insert—
<section (Revocation of “preserved right to buy”)>
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Housing (Scotland) Bill
3rd Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
a list of any amendments already debated;
the text of amendments to be debated on the third day of Stage 2
consideration, set out in the order in which they will be debated. THIS
LIST DOES NOT REPLACE THE MARSHALLED LIST, WHICH
SETS OUT THE AMENDMENTS IN THE ORDER IN WHICH
THEY WILL BE DISPOSED OF.

Groupings of amendments
Right to buy and Scottish secure tenancies: police housing
100, 103
Registered social landlords: exemption from right to buy
139
Reports on right to buy
143
Landlord registration: duty to register
172, 173, 178
Landlord registration: registration numbers
167, 168, 169
Landlord registration: matters to consider in registration
174, 175
Landlord registration: enforcement of registration
176, 177
Tenants’ rights where security holder possesses house
101
Tenant protection: proceedings for possession
102, 166
Allocation of housing: local connection
170
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Vacant dwellings: use of information obtained for council tax purposes
171
Landlords: duty to provide prescribed information
179
Local authorities: duty to assess housing support needs
180
Payment of rent
181
Commencement orders
104
Co-operation duties etc.
112

Amendments already debated
Legislative registration criteria
With 3 – 105
Renaming of industrial and provident societies
With 6 – 106, 113, 115, 117, 118, 121
Content of Scottish Social Housing Charter
With 8 – 119
Registered social landlords: performance targets
With 14 – 116
Scottish Housing Regulator: regulatory powers
With 36 – 120
Regulation of charitable Registered Social Landlords
With 39 –108, 109, 110, 111
Minor amendments
With 46 – 107, 114
Social landlord: long leases and heritable securities
With 140 – 146, 147, 148, 149, 150, 151, 152
Right to buy: conditions
With 154 – 164, 165
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LOCAL GOVERNMENT AND COMMUNITIES COMMITTEE
EXTRACT FROM THE MINUTES
23rd Meeting, 2010 (Session 3)
Wednesday 6 October 2010
Present:
Bob Doris (Deputy Convener)
Duncan McNeil (Convener)
Mary Mulligan
John Wilson

Patricia Ferguson
Alasdair Morgan
Jim Tolson

Also present: Patrick Harvie (for item 4 only)
Apologies were received from David McLetchie.
Housing (Scotland) Bill: The Committee considered the Bill at Stage 2 (Day 3).
The following amendments were agreed to (without division): 100, 101, 102, 103,
166, 171, 180, 104, 105, 180, 106, 146, 107, 108, 109, 110, 111, 112, 147, 148, 149,
150, 151, 152, 113, 114, 115, 116, 117, 118, 119, 120 and 121.
The following amendments were disagreed to (by division):
139 (For 1, Against 6, Abstentions 0)
164 (For 0, Against 6, Abstentions 1)
173 (For 3, Against 4, Abstentions 0)
167 (For 3, Against 4, Abstentions 0)
174 (For 3, Against 4, Abstentions 0)
175 (For 3, Against 4, Abstentions 0)
168 (For 3, Against 4, Abstentions 0)
176 (For 3, Against 4, Abstentions 0)
177 (For 3, Against 4, Abstentions 0)
178 (For 3, Against 4, Abstentions 0)
169 (For 3, Against 4, Abstentions 0)
179 (For 3, Against 4, Abstentions 0)
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165 (For 0, Against 6, Abstentions 1)
Amendments 143, 172, 170 and 181 were moved and, with the agreement of the
Committee, withdrawn.
Sections 132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 143, 144, 145, 147, 148,
151 and 152 and the long title were agreed to without amendment.
Sections 142, 146, schedule 2, sections 149 and 150 were agreed to as amended.
The Committee completed Stage 2 consideration of the Bill.


818

3559

6 OCTOBER 2010

10:24
On resuming—

Housing (Scotland) Bill: Stage 2
The Convener: We will now proceed with
agenda item 4, which is day 3 of our consideration
of the Housing (Scotland) Bill at stage 2. Good
morning and welcome to Alex Neil, the Minister for
Housing and Communities; Linda Leslie, bill team
leader; Gillian Turner, principal legal officer; Ian
Shanks, assistant Scottish parliamentary counsel;
and Colin Affleck, policy officer in the private
housing unit.
After section 131
The Convener: Amendment 100, in the name
of the minister, is grouped with amendment 103.
The Minister for Housing and Communities
(Alex Neil): Amendment 100 will allow police
authorities and joint police boards to refuse to sell
houses in their ownership so that they remain
available for operational policing purposes.
Police authorities and joint police boards need
to have a supply of housing stock that can be used
by officers to enable them to police their
communities. Police houses are a vital resource in
rural and vulnerable communities; they provide a
policing presence in the heart of those
communities.
Any application by an existing tenant to buy a
police house would be treated fairly and refused
only when the house was required for operational
purposes after the police authority or joint police
board had considered the matters set out in the
amendment. The test of “operational requirement”
would be set on a case-by-case basis.
Amendment 103 will ensure that all new
tenancies of police houses will not be Scottish
secure tenancies. That will allow police authorities
and boards to retain control of their housing stock
as the tenancies will not entail the right to buy or
succession rights. As I have said, police houses
are a vital resource for rural and vulnerable
communities.
I move amendment 100.
Mary Mulligan: I want to ask you for
clarification, minister. You referred twice to rural
and vulnerable communities. What do you mean
by vulnerable? Does the amendment apply only in
rural areas, or would it apply in vulnerable urban
areas? Exactly how will it work?
Alex Neil: The background to the amendment is
the situation in the Highlands and Islands,
particularly remote rural areas in some island
communities where, without a police house, it is
difficult for new recruits or new officers who are
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relocated to those villages to find accommodation.
Without accommodation, there is the potential for
adverse impacts on policing in that area. That is
what I mean by vulnerable. The amendments are
designed for those communities rather than any
other particular situation—they tend to be the
areas where there are still tied houses in the
police force.
Amendment 100 agreed to.
The Convener: Amendment 139, in the name
of Jim Tolson, is in a group on its own.
Jim Tolson: The Liberal Democrats believe
that, with the current right-to-buy exemptions for
registered social landlords with charitable status
due to end in September 2012, the only
opportunity to provide any further protection for
those 80,000 or so homes in the registered social
landlord sector is through the bill.
It would seem incredible if we provided
protection to help maintain some of the stock held
by local authorities but opened the floodgates to
potential applications in the registered social
landlord sector. We have considered extending
the period of exemption indefinitely, but we feel
that that is impracticable. However, we wish to
provide registered social landlords with some
certainty of rental income, which will allow them to
invest in their existing stock and build new stock
where and when appropriate.
After carefully considering the options, we feel
that it would be appropriate to give registered
social landlords an additional 30-year exemption
from the right to buy. That would take their
protection to September 2042. Only with such a
period could registered social landlords have
some certainty of income to continue to invest in
and deliver some of the best housing in the
country.
I move amendment 139.
Alex Neil: The first part of amendment 139
would exempt all charitable RSLs from right to
buy, including those registered after 18 July
2001—which, of course, include the six housing
stock transfer housing associations. The
Government does not support that part of the
amendment as it would interfere with tenants‟
existing right-to-buy entitlements; all tenants of
charitable RSLs who have an existing right to buy
would lose that right. There has been no
consultation with the RSLs and tenants who would
be affected by the amendment, and I do not
believe that it would be sensible to make such a
significant change by amendment without further
detailed investigation of the implications.
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The second part of the amendment would
suspend the right to buy for non-charitable RSLs
for 40 years instead of the current 10-year period,
which runs from 2002 to 2012. The Government
does not support that part of the amendment
because we believe that it would interfere with the
existing right-to-buy entitlements of tenants.
There is already provision in the Housing
(Scotland) Act 2001 to extend the 10-year
suspension of right to buy if RSLs apply for it. If all
RSLs apply for a further extension of the 10-year
right-to-buy suspension, we can safeguard the
same number of houses from sale between 2012
and 2022 as would be achieved by extending the
10-year period to 40 years. Applications would be
assessed
against
criteria
developed
in
consultation with stakeholders, and they would be
in place 12 months before the current suspension
expires. Applications for subsequent 10-year
extensions can also be granted. All of that can be
done without affecting existing tenants‟ rights.
We should bear it in mind that a blanket
exemption might not be required—or indeed
desired—by all RSLs. Our solution gives them
flexibility to apply to opt in or out of right to buy,
depending
on
local
circumstances.
The
committee‟s stage 1 report supported our position,
recognising the need for flexibility so that landlords
can respond to local circumstances. Both parts of
amendment 139 interfere with tenants‟ existing
rights and the Government has consistently kept
to its manifesto commitment that we would not do
that. I ask Jim Tolson to withdraw amendment
139.
Jim Tolson: I have nothing to add in winding
up, other than to say that I will press my
amendment.
The Convener: The question is, that
amendment 139 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Tolson, Jim (Dunfermline West) (LD)

Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
1, Against 6, Abstentions 0.
Amendment 139 disagreed to.
The Convener: Amendment 143, in the name
of Mary Mulligan, is in a group on its own.
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Mary
Mulligan:
The
intention
behind
amendment 143 is to ensure that, after a period—
five years in this case—the Scottish ministers
need to prepare a report detailing the effects of the
right-to-buy legislation that is to be introduced
through the bill. The Parliament has not been quite
so good at reviewing the effects of legislation that
it has passed. We have received conflicting views
from witnesses as to the effect of what we are
proposing in the bill on right to buy. As we have
heard in debate, particularly last week, the many
amendments on right to buy produce different
views, not least among committee members,
about their effects and how comfortable we might
be with them. There could also be external
influences that might alter the effects of the bill.
I will use as an example the effects of
subsection (2)(c) of the new section that
amendment 143 would introduce. We have heard
how loss of receipts could impact on social
landlords in maintaining and improving their stock.
I suggest that we want to be aware of that at an
early stage and that having a report within five
years would provide the information.
My amendment does not judge the changes that
we might make to right to buy; it merely brings to
our attention the consequences of those changes
and it leaves it to future MSPs to decide whether
they wish merely to note those changes or to take
action.
I move amendment 143.
Alex Neil: I thank Mary Mulligan for raising the
need to report on the impact of the right-to-buy
restrictions. I draw her and the committee‟s
attention to the fact that the majority of the
information that she requests is already published
routinely by the Scottish Government, for example
as part of the quarterly publication of “Housing
statistics for Scotland”, the Scottish house
condition survey, local government finance
statistics, homelessness statistics and information
on local authority housing revenue accounts.
Furthermore, the new local authority housing
needs and demands statements will, as the name
suggests, provide information on local area
housing needs and demands. That all adds to the
information that is available and I do not believe
that it is necessary to legislate for the publication
of it.
I understand that Mary Mulligan is interested in
the analysis of the impact of the right to buy
changes in the bill, as are we all. I am happy to
undertake to produce a report on that and to work
with committee members and stakeholders to
discuss and agree the content of that report. I
therefore invite Mary Mulligan to withdraw
amendment 143.
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Mary Mulligan: I thank the minister for his
response. He helped to illuminate why I lodged the
amendment by referring to the raft of statistics that
are available. Many people take a great interest in
those statistics, but some of us perhaps find them
a little more difficult than others. My intention was
to draw all that together and I hoped to provide
understanding of the issue. However, I appreciate
the minister‟s offer to have further discussions on
producing a report, so I am happy to seek the
committee‟s permission to withdraw amendment
143.
Amendment 143, by agreement, withdrawn.
Amendment 164 moved—[Patrick Harvie].
The Convener: The question is, that
amendment 164 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Wilson, John (Central Scotland) (SNP)

Abstentions
Tolson, Jim (Dunfermline West) (LD)

The Convener: The result of the division is: For
0, Against 6, Abstentions 1.
Amendment 164 disagreed to.
Patrick Harvie (Glasgow) (Green): Thanks all
the same.
The Convener: Thank you.
Section 132 agreed to.
After section 132
The Convener: Amendment 172, in the name
of Mary Mulligan, is grouped with amendments
173 and 178.
Mary Mulligan: There are two intentions behind
amendment 172. The first is to place a duty on
landlords to register with the relevant local
authority. In subsequent amendments, I seek to
introduce ways of ensuring that a landlord knows
of their duty. A person takes on many obligations
when they become a landlord and the duty to
register should be taken seriously. The second
intention behind the amendment is to enable local
authorities to penalise a landlord financially for not
registering within 12 months of their becoming a
landlord. Twelve months is a reasonable period.
In lodging the amendment, I took into account
the evidence that the committee received on
whether enforcement of registration should be
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criminal or civil. Although I accept the minister‟s
explanation as to why it should remain a criminal
process, that prevents the local authority from
having any income from that. From what we heard
in evidence, there are concerns about the local
authorities‟ ability to take enforcement measures.
Amendment 172 would introduce a penalty for
landlords who do not register within 12 months,
but it would also provide an incentive to local
authorities to enforce registration of landlords.
Amendment 173 would place a duty on a letting
agent and the person who provides a mortgage for
a lettable property to notify the landlord of their
duty to register. Amendment 178 would place a
duty on ministers to publicise the requirement for
landlords to register. As I said, I want to ensure
that all possible means are used to inform a
landlord of their duty to register. Amendments 173
and 178 would do that by involving the relevant
people with whom a landlord would come into
contact and the Scottish ministers. The Scottish
ministers are well practised in promoting
legislation to those whom it will affect, so
amendment 178 leaves open the methods that
they should employ.
I hope that members, having followed the
reasoning behind the
amendments, and
remembering the evidence that we heard at stage
1, will support them.
I move amendment 172.
Alex Neil: I understand that amendments 172,
173 and 178 aim to make changes to the duty to
register under the system of landlord registration.
They seek to amend part 8 of the Antisocial
Behaviour etc (Scotland) Act 2004. Part 8, of
course, deals with registration of landlords in the
private rented sector. All the issues around the
private rented sector would best be considered as
a package in the context of the Private Rented
Housing (Scotland) Bill, which was introduced on
Monday and published yesterday morning.
The Private Rented Housing (Scotland) Bill
provides
a
more
effective
package
of
improvements. It is right to give the whole package
proper parliamentary scrutiny and the time for
stage 1 debate. Many of the private sector
provisions are technically complex. We are
introducing a package of proposals to improve
landlord registration and the licensing system for
houses in multiple occupation. We are also taking
powers to tackle overcrowding in vulnerable
communities, as well as making changes to the
tenancy regime.
The proposals are best seen in the round.
Indeed, in its stage 1 report on the bill that is
before us, the committee said that it
“would have preferred to consider changes to the existing
legislation in their totality”.
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I have responded to that by introducing a
consolidated package in the Private Rented
Housing (Scotland) Bill. I have also refrained from
lodging stage 2 amendments to the bill on private
rented housing matters to allow the Parliament
time to consider the complete package in the new
bill.
The Scottish Government consulted on the
issues earlier this year and developed its
proposals comprehensively over the summer. I am
pleased to say that we have now brought them
forward via our Private Rented Housing (Scotland)
Bill with the benefit of being able to consider
stakeholders‟ views.
I understand that Mary Mulligan was not able to
see the Private Rented Housing (Scotland) Bill
while drafting her amendments, as it was not
published until yesterday. Perhaps when she has
had further opportunity to consider the new bill she
will understand why the provisions in it are more
technically correct and comprehensive than those
that she proposes.
I will now turn to the specifics of the
amendments in the group, which do not contain
beneficial proposals.
Amendment 172 seeks to place a duty on
landlords to register and to allow local authorities
to charge a higher fee if landlords do not register
within 12 months. It is already an offence for a
landlord to operate without being registered. Local
authorities can already charge late application
fees and impose rent penalty orders. They are
using that power most effectively and have issued
1,576 late application fees and 1,289 rent penalty
orders to date. Therefore, I cannot support
amendment 172. However, Mary Mulligan will be
interested to hear that I intend to examine the fee
structure as part of my review of landlord
registration, which is now under way.
Amendment 173 aims to place a duty on letting
agents and mortgage lenders to tell their landlord
clients of the need to register. However, no
penalty would be attached to that duty, so I cannot
see how it could be enforced or what it would
achieve. Accordingly, I cannot support it.
Amendment 178 sets out to place a duty on
ministers to publicise the need to register. As the
Scottish Government and local authorities already
make available information on the requirement for
landlords to register, I see no benefit to including
that as a statement of law within the bill.
We are carrying out a review of the system. The
Government‟s betterrentingscotland.com website
contains information on landlord registration. We
will, of course, consider how to publicise the
changes that the Private Rented Housing
(Scotland) Bill will make—for example, we will
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want to raise awareness of the need to supply a
mandatory information pack to tenants.
For those reasons, I am afraid I cannot support
the amendments. Therefore, I invite Mary Mulligan
to withdraw amendment 172 and not move
amendments 173 and 178.
Mary Mulligan: I welcome the bill that was
published yesterday. It will take on the points that
we have already considered. However, I was not
able to see the minister‟s proposed amendments
in that bill and, when the committee took evidence
on the bill that is in front of it, people who operate
in the private rented sector raised points with
which we need to deal in a timely fashion. It
concerns me somewhat that we might have to
take that evidence again for a different bill. That
would be unhelpful.
10:45
As the old saying goes, a bird in the hand is
worth two in the bush. We have the bill that is
before us. The minister is right to point out that the
stage 1 report said that members would have
preferred a more comprehensive bill, but that was
not to be and we can deal only with what is before
us. As the minister has introduced the bill that is
before us and the committee has taken evidence
on it, it is legitimate to respond to that evidence
and lodge these amendments. If the only reason
not to support the amendments is that the minister
wants to introduce the measures in a
comprehensive package at a later stage, I do not
think that that is sufficient.
I appreciate the points that the minister made
with regard to amendment 172 so I will seek leave
to withdraw it, but if the only criticism of
amendments 173 and 178 is that there is not a
penalty, I have no reason not to move them and
will say only that a penalty could be introduced at
a later stage. Further, on amendment 178,
although the minister might say that the Scottish
Government is already publicising the landlord
registration system, my concern is that that effort
is not going far enough, given the number of
landlords who are not registering.
Amendment 172, by agreement, withdrawn.
Amendment 173 moved—[Mary Mulligan].
The Convener: The question is, that
amendment 173 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Mulligan, Mary (Linlithgow) (Lab)

Against
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Doris, Bob (Glasgow) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 173 disagreed to.
The Convener: Amendment 167, in the name
of Mary Mulligan, is grouped with amendments
168 and 169.
Mary Mulligan: Amendment 167 would provide
for every landlord who registers with the relevant
local authority to be given a registration number
and amendment 168 would place a duty on a
landlord to exhibit that number when advertising a
property. If the landlord is not registered, he or she
will not have a registration number, so it will not be
included in the advertisement. It will therefore be
clear to reputable advertisers such as letting
agents or newspapers such as The Scotsman or
The Herald, which regularly take adverts for
private lets, that the landlord is not registered.
Amendment 169 allows for the private rented
housing panel to obtain and share the landlord
registration number with the relevant local
authority.
The measures that I propose are a simple way
of raising the awareness of landlord registration
and could prove to be extremely effective.
I move amendment 167.
Alex Neil: Mary Mulligan will be glad to hear
that I entirely agree with the ethos behind her
amendments. However, I cannot support them in
this bill as I believe that I can offer the same
provision as part of a more effective package of
improvements in the Private Rented Housing
(Scotland) Bill. I think that such changes to the
landlord registration scheme, and the rest of the
Private Rented Housing (Scotland) Bill, deserve
further parliamentary scrutiny and should be
afforded time for stage 1 debate.
The three amendments in the group aim to
increase the information about unregistered
landlords that is available to local authorities.
Amendment 168 covers registration numbers in
advertisements. Section 6 of the Private Rented
Housing (Scotland) Bill offers a more precise
provision, in that it relates to written
advertisements by a registered person who owns
a house. It takes account of when an applicant for
registration advertises a house before they receive
a registration number, which is within the law. It
exempts notice boards at houses, because those
are usually reused. The form that is taken by
section 6 also reflects responses to our
consultation questions on the proposal.
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Similarly, I believe that section 11 of the Private
Rented Housing (Scotland) Bill provides a more
effective and consultative approach than that
which is in amendment 169. Furthermore,
amendment 169 would not achieve what it sets out
to do since it would require the private rented
housing panel to pass on information only about
landlords who were already registered. Again, I
think that the committee should take a little more
time to legislate for the most effective provision.
I therefore invite Mary Mulligan to withdraw
amendment 167 and to not move amendments
168 and 169.
Mary Mulligan: I apologise to the committee
because this is going to get repetitive. I sincerely
believe that we have an obligation to deal with the
bill that is in front of us. I accept that the
amendments could be improved. I also think that it
is open to the minister to suggest improvements at
stage 3 rather than delay the proposals by dealing
with them in another bill.
The Convener: The question is, that
amendment 167 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Mulligan, Mary (Linlithgow) (Lab)

Against
Doris, Bob (Glasgow) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 167 disagreed to.
The Convener: Amendment 174, in the name
of Mary Mulligan, is grouped with amendment 175.
Mary Mulligan: Amendment 174 adds to
section 85(2) of the Antisocial Behaviour etc
(Scotland) Act 2004 further considerations—
sexual offences and firearms offences—that
should be taken into account when whether an
individual is a fit and proper person to be
registered as a landlord is considered. These are
clearly serious offences that should be considered.
I do not think that the amendment exhausts all the
offences that should be considered—I would be
happy to consider further representations on the
matter.
Amendment 175 allows the local authority to
require a criminal record certificate, to ensure that
it has all the necessary information when it
decides whether an applicant for landlord
registration is a fit and proper person.
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I move amendment 174.
Alex Neil: Amendments 174 and 175 seek to
amend the Antisocial Behaviour etc (Scotland) Act
2004 to add sexual and firearms offences to the
fit-and-proper person test and to give local
authorities a power to obtain a criminal record
certificate.
As with the previous group, I agree with the
ethos behind the amendments but cannot support
them. I believe that I can offer the same provisions
as part of the more effective package of
improvements in the Private Rented Housing
(Scotland) Bill.
My earlier comments on the Government‟s
approach again apply. The Government has
undertaken a thorough consultation on private
rented housing issues to give a more robust and
comprehensive package of changes to the private
rented sector.
The committee may wish to consider whether
those and the other proposed changes to the
landlord registration scheme would benefit from
further parliamentary scrutiny and should be
afforded time for stage 1 debate. For example, in
the case of amendment 175, I believe that we
have been able to draft section 2 of the Private
Rented Housing (Scotland) Bill to offer a more
precise provision. Section 2 allows local
authorities to set time limits for private landlords to
comply with the requirement to produce a criminal
record certificate and sets out the sanctions for
landlords who do not comply. I therefore invite
Mary Mulligan to withdraw amendment 174 and
not move amendment 175.
The Convener: I call Mary Mulligan to wind up.
Mary Mulligan: I have nothing to add,
convener, except to say that I will press
amendment 174.
The Convener: The question is, that
amendment 174 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Patricia Ferguson (Glasgow Maryhill) (Lab)
Duncan McNeil (Greenock and Inverclyde) (Lab)
Mary Mulligan (Linlithgow) (Lab)

Against
Bob Doris (Glasgow) (SNP)
Alasdair Morgan (South of Scotland) (SNP)
Jim Tolson (Dunfermline West) (LD)
John Wilson (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 174 disagreed to.
Amendment 175 moved—[Mary Mulligan].
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The Convener: The question is, that
amendment 175 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Patricia Ferguson (Glasgow Maryhill) (Lab)
Duncan McNeil (Greenock and Inverclyde) (Lab)
Mary Mulligan (Linlithgow) (Lab)

Against
Bob Doris (Glasgow) (SNP)
Alasdair Morgan (South of Scotland) (SNP)
Jim Tolson (Dunfermline West) (LD)
John Wilson (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 175 disagreed to.
Sections 133 and 134 agreed to.
After section 134
Amendment 168 moved—[Mary Mulligan].
The Convener: The question is, that
amendment 168 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Patricia Ferguson (Glasgow Maryhill) (Lab)
Duncan McNeil (Greenock and Inverclyde) (Lab)
Mary Mulligan (Linlithgow) (Lab)

Against
Bob Doris (Glasgow) (SNP)
Alasdair Morgan (South of Scotland) (SNP)
Jim Tolson (Dunfermline West) (LD)
John Wilson (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 168 disagreed to.
Section 135—Penalty for acting as
unregistered landlord etc
The Convener: Amendment 176, in the name
of Mary Mulligan, is grouped with amendment 177.
Mary Mulligan: Amendment 176 seeks to allow
the courts to disqualify a person in breach of
registration for a period of up to five years. A
similar provision exists in legislation for a person in
breach of HMO regulations. The amendment
includes an appeal procedure and an application
for any change in circumstances.
Amendment 177 seeks to allow local authorities
to check the registration of landlords in their area
at least once every 12 months, to ensure that
registers are as up to date and relevant as
possible using all means, including cross-checking
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council tax records and the land register. The
measure will be a further method of making
registration worth while for the responsible
majority and will impress on all relevant parties
that we are serious about enforcing registration.
I move amendment 176.
Alex Neil: Again, I cannot support the
amendments as I believe that the Private Rented
Housing (Scotland) Bill offers a more effective and
technically correct route that was reached after
consultation and extensive consideration of
stakeholders‟ views.
All the arguments that I set out in relation to the
other private sector amendments stand. I believe
that the Private Rented Housing (Scotland) Bill is
the best way of achieving our shared objectives;
indeed, the approach set out in section 8 of that
bill is more effective than that in amendment 176,
as it requires the court to notify local authorities
that a landlord has been disqualified.
Amendment 177 seeks to place a duty on local
authorities to carry out an annual programme of
enforcement. As with the previously debated
amendment 178, I see no need to include this
amendment in the bill as the activity is already
carried out. In fact, the amendment may not help
matters as the programme of enforcement action
that it describes raises a number of concerns
about costs and practicalities. We are working with
local authorities to replicate good practice in
landlord registration enforcement, we are carrying
out a review of the system, and the Private Rented
Housing (Scotland) Bill provides a range of powers
to help authorities carry out enforcement duties,
including putting guidance to them on a statutory
footing.
For those reasons, I cannot support the
amendments and invite Mary Mulligan to withdraw
amendment 176 and not to move amendment 177.
Mary Mulligan: I acknowledge the minister‟s
point about whether enforcement actions need to
be laid down in legislation rather than set out in
guidance. As with moves to advertise the need for
landlords to register, annual reviews have clearly
not been working well in some local authority
areas, although other local authorities have taken
on their responsibilities in that regard. For that
reason, I think that legislation is now necessary
and will therefore press my amendments.
11:00
The Convener: The question is, that
amendment 176 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
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Patricia Ferguson (Glasgow Maryhill) (Lab)
Duncan McNeil (Greenock and Inverclyde) (Lab)
Mary Mulligan (Linlithgow) (Lab)

Against
Bob Doris (Glasgow) (SNP)
Alasdair Morgan (South of Scotland) (SNP)
Jim Tolson (Dunfermline West) (LD)
John Wilson (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 176 disagreed to.
Section 135 agreed to.
After section 135
Amendment 177 moved—[Mary Mulligan].
The Convener: The question is, that
amendment 177 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Patricia Ferguson (Glasgow Maryhill) (Lab)
Duncan McNeil (Greenock and Inverclyde) (Lab)
Mary Mulligan (Linlithgow) (Lab)

Against
Bob Doris (Glasgow) (SNP)
Alasdair Morgan (South of Scotland) (SNP)
Jim Tolson (Dunfermline West) (LD)
John Wilson (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 177 disagreed to.
Section 136 agreed to.
After section 136
Amendment 178 moved—[Mary Mulligan].
The Convener: The question is, that
amendment 178 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Patricia Ferguson (Glasgow Maryhill) (Lab)
Duncan McNeil (Greenock and Inverclyde) (Lab)
Mary Mulligan (Linlithgow) (Lab)

Against
Bob Doris (Glasgow) (SNP)
Alasdair Morgan (South of Scotland) (SNP)
Jim Tolson (Dunfermline West) (LD)
John Wilson (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 178 disagreed to.
Sections 137 and 138 agreed to.
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Amendment 169 moved—[Mary Mulligan].
The Convener: The question is, that
amendment 169 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Patricia Ferguson (Glasgow Maryhill) (Lab)
Duncan McNeil (Greenock and Inverclyde) (Lab)
Mary Mulligan (Linlithgow) (Lab)

Against
Bob Doris (Glasgow) (SNP)
Alasdair Morgan (South of Scotland) (SNP)
Jim Tolson (Dunfermline West) (LD)
John Wilson (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 169 disagreed to.
Sections 139 to 141 agreed to.
Section 142—Protection of unauthorised
tenants
The Convener: Amendment 101, in the name
of the minister, is in a group on its own.
Alex Neil: I hope that we can reach consensus
on this amendment.
Although the protection of unauthorised tenants
in repossession cases was raised as an issue in
the repossessions group‟s report in June 2009, the
group was not able to reach a conclusion on what
is a complex legal matter. Such tenants are at risk
in repossession cases through no fault of their
own and I believe that they should be protected to
ensure that they have adequate time to find
alternative accommodation. As a result, the
Scottish Government carried out a consultation
last autumn but, as there was no clear consensus
on the way forward, we reconvened the
repossessions group in March to look at the issue
in more detail.
Amendment 101 seeks to take forward the
repossessions group‟s recommendation for
strengthening protection for unauthorised tenants
in repossession cases and will bring the protection
offered through the Tamroui v Clydesdale Bank
case on to a statutory footing. The effect of the
Tamroui case, the lender, after obtaining a
repossession decree against a borrower—in this
case, the landlord—must raise further proceedings
to evict any assured tenant under the Housing
(Scotland) Act 1988, giving the tenant a
reasonable amount of time to find alternative
accommodation.
As the Tamroui decision was made in the sheriff
court, it is not binding on other courts. As I say, the
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amendment will bring the protection provided by
that decision on to a statutory footing, providing
clarity to lenders, borrowers and tenants.
I move amendment 101.
Mary Mulligan: Given that the amendment
deals with people in private lets, why has the
provision that it proposes not been included in the
Private Rented Housing (Scotland) Bill? Perhaps
the minister is not quite as consistent as he would
like us to believe.
Alex Neil: The amendment is the result of
discussion. As we know, it is a leftover from the
Home Owner and Debtor Protection (Scotland) Act
2010, in which we had hoped to deal with the
matter. As we know, consensus could not be
reached. We took longer and agreed with the
committee to deal with the issue in this bill.
Amendment 101 agreed to.
Section 142, as amended, agreed to.
After section 142
The Convener: Amendment 102, in the name
of the minister, is grouped with amendment 166.
Alex Neil: Amendments 102 and 166 seek to
strengthen the protection for tenants in the social
rented sector who are facing eviction for rent
arrears. The report of the repossessions group for
home owners, published in June 2009, expressed
concern that the eviction of tenants in the social
rented sector not be considered less significant
than the eviction of home owners. We have
consulted widely on a range of options to
strengthen protection for tenants and have worked
closely with Shelter and other key stakeholders to
develop the amendments.
Amendment 102 seeks to respond to the strong
support in our evictions consultation for giving
landlords discretion to retain tenants in their
existing tenancies where agreement has been
reached about the payment of rent arrears after a
court has granted a decree for eviction. The
amendment is intended to provide additional
support for tenants who, by virtue of their
circumstances, are unable or unaware of the need
to take legal advice at an early stage to prevent a
decree from being granted.
Setting a latest date by which the eviction
decree must be implemented ensures that the
decree cannot be held over a tenant‟s head
indefinitely. The amendment will also remove the
costs that are currently incurred by the landlord in
setting up a new tenancy, where agreement on the
payment of rent arrears has been reached at a
late stage.
I turn to amendment 166. Pre-action
requirements will provide tenants in the social
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rented sector who are facing eviction for rent
arrears with broadly the same protection as home
owners under the Home Owner and Debtor
Protection (Scotland) Act 2010. The purpose of
pre-action requirements is to ensure that landlords
apply consistent good practice before taking
tenants to court for eviction for rent arrears, to
ensure that eviction is truly a last resort. The
committee may wish to note that pre-action
requirements will have no bearing on cases in
which a landlord is seeking to evict on the grounds
of antisocial behaviour only—for example, cases
involving convicted drug dealers.
Where an eviction is being sought on the
grounds of antisocial behaviour and there are also
rent arrears, the landlord will have to comply with
the new provisions on rent arrears that the bill
introduces. However, as those do no more than
match what some landlords already do, they
should not be seen as adding substantially to the
burden
of
evicting
someone
in
those
circumstances.
Currently around 20,000 social housing cases
per year are referred to court for eviction action. In
2008-09, eviction decrees were granted in only 40
per cent of those cases. Eviction was carried out
in only 17 per cent of the 2,000 cases that were
referred to court. That suggests that more could
be done to avoid many cases being taken to court
in the first place.
Pre-action requirements will ensure that
landlords have taken all necessary steps to avoid
evicting a tenant for rent arrears and will provide a
robust safeguard for children, young people and
families who are facing problems with their
tenancy. The amendments have the potential to
avoid the impact that eviction action has on
tenants, especially households with children.
The committee will be aware that the social and
financial costs of eviction are considerable. Shelter
estimates that in 2007-08 £11 million was spent on
evicting families with children. The figure includes
costs to the housing provider, costs to
homelessness services and legal costs. The
Scottish Council for Single Homeless estimates
that the average cost to the local authority for a
single person being made homeless through
eviction is around £23,000, including the cost of
temporary accommodation, uncollected rent and
court costs.
The purpose of amendments 102 and 166 is to
reduce the variation in the way in which eviction
cases are dealt with by landlords and to provide
added protection for tenants by ensuring that
eviction for rent arrears is a last resort. I ask the
committee to support them.
I move amendment 102.
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Bob Doris (Glasgow) (SNP): I want to thank
you, minister. I am pleased that the pre-action
requirements are specifically for dealing with rent
arrears and are not linked to antisocial behaviour
because there was a concern that that could delay
eviction proceedings in difficult cases. I ask that if
the amendments are agreed to and the bill is
successful at stage 3, some form of monitoring
exercise be carried out to see how the
arrangements bed in.
I will give an example of what I am talking about.
Proposed new section 14A(5), which amendment
166 seeks to insert into the Housing (Scotland) Act
2001, says:
“The landlord must make reasonable efforts to agree
with the tenant a reasonable plan for future payments to the
landlord”.

It goes into a variety of things that plans should
include proposals to address. There could be a
situation in which a landlord, at the same time as
going through that process, was moving to evict
the person for antisocial reasons. The two
processes could run in tandem, and I would not
like to think that an antisocial tenant would be able
to hide behind the pre-action requirements on rent
in order to avoid eviction. I am confident and
hopeful that that will not be the case, but I would
like reassurance that a monitoring exercise will
take place once the bill has been passed, just to
ensure that the proposal has no unintended
consequences.
Alex Neil: I reassure Bob Doris that we have
drafted the provisions extremely carefully to
ensure that people who are being convicted for
antisocial behaviour cannot hide behind the preaction protocol for rent arrears.
Amendment 102 agreed to.
Amendments 103
Neil]—and agreed to.

and

166

moved—[Alex

Before section 143
The Convener: Amendment 170, in the name
of Mary Mulligan, is in a group on its own.
Mary Mulligan: Amendment 170 would allow
social landlords to consider a local connection
when they allocate tenancies. The Parliament has
good reason to be proud of the housing legislation
that it has passed since 1999. Its homelessness
legislation, in particular, has been groundbreaking
and internationally recognised.
However, we have all heard—whether from
local authorities, housing associations or
tenants—the local concerns that the focus on
homeless applicants has left others feeling
ignored. Their housing needs have not been
addressed. There have been complaints from
social landlords that they are powerless to
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respond to tenants in that situation because the
regulator would come down heavily if they did not
fulfil their duties in regard to homeless applicants.
Amendment 170 would give social landlords the
backing that they need to allow them to consider
local connection alongside categories such as
overcrowding and poor housing condition. It
includes reference to a period of three years; I
must be honest with the committee and admit that
that is a fairly arbitrary figure. My intention was
merely to ensure that a local connection provision
would not be abused. If members or the minister
wanted to suggest an alternative period for which
they could give a reason, I would be happy to
consider it.
The answer to rising demand for social rented
housing is to build more houses, but that takes
time and until all the demand is satisfied, the
allocation system will be crucial to addressing
housing need. My amendment merely seeks to
redress the balance.
I move amendment 170.
Alasdair Morgan: I could have raised this point
by way of an intervention, but perhaps Mary
Mulligan will address it in her summing up.
Although amendment 170 goes into great detail to
define what “local connection” means and what
“relative” means, it strikes me that what is crucial
is the definition of “area”, because that could mean
different things to different people, including
different social landlords. How will we address that
issue?
11:15
Jim Tolson: It seems to me that under existing
law it is legitimate for landlords to consider the
time for which someone has been in housing
need. For example, where there are two
applications with equal weighting but one applicant
has been in housing need for longer than the
other, it is acceptable to recognise that in deciding
which should take priority. The effect of
amendment 170 would be to place a duty on
landlords to consider local considerations on their
own and give them an equal weighting to serious
housing need factors such as homelessness and
overcrowding. I thought that in recent years we
had by and large moved away from a system of
looking at a timescale and that we looked at
need—those most in need come first for the
limited number of houses that are available. I am
afraid that, unfortunately, I cannot support Mary
Mulligan‟s amendment 170, because I believe that
it would take us in the wrong direction. I note that
Shelter Scotland and the Chartered Institute of
Housing in Scotland do not agree with it either.
Alex Neil: I understand and have sympathy with
the intentions behind amendment 170 and I
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understand the importance of considering the
needs of local people when allocating social
housing. I am concerned, however, about the
impact that the amendment would have on
landlords‟ ability to meet the 2012 homelessness
target—a target that is shared by all parties in the
Parliament.
Current legislation provides for a needs-based
approach to housing allocation that is designed to
ensure that the most vulnerable members of
society are protected. Amendment 170 would
require landlords to give preference to local people
even where they have no other priority-based
housing need.
Landlords already have discretion to take local
connection into account when allocating houses.
That is right and proper. For example, Moray
Council awards rural connection points to people
with a local connection who want to remain in
specific towns or villages in their area. That
example is included in the Scottish Government‟s
social housing allocations guide, which is currently
out for consultation. The guide aims to clarify the
flexibility available to landlords in allocating social
housing.
I would not want to see that discretion replaced
with a legal requirement that, in effect, gives local
connection the same weight as housing need, as
Jim Tolson said. Indeed, if Mary Mulligan‟s
amendment 170 was accepted in its current form,
subsection (2)(1A)(c) of the section that it would
insert could give priority to people whose relatives
have been in an area for a matter of days.
Any changes to reasonable preference
categories would need to be considered fully as
part of a wider debate with tenants and landlords
so that we fully understand the implications, given
the already significant demand for housing. I do
not believe that it is appropriate to change those
categories through a stage 2 amendment that has
not been informed by such a debate. As part of the
allocations policy review, we are already
committed to reviewing the reasonable preference
categories and we are happy to work with Mary
Mulligan in doing that.
I invite Mary Mulligan to withdraw amendment
170.
Mary Mulligan: I will start by answering
Alasdair Morgan‟s question. I deliberately did not
define what is meant by “area” in amendment 170,
because I recognise that there might be
differences between areas. However, if Alasdair
Morgan thinks that it is better to define it, I will take
that on board.
I am glad that Jim Tolson has read the briefing
from CIHS, although he seemed to argue against
his own reasoning in saying that although there is
an ability to take waiting time into account, there
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should not be. However, I
sentiments that he expressed.

appreciate

the

I was pleased to hear the minister say that there
is already discretion to take account of local
connection. I suppose that my concern is that that
discretion does not seem to be recognised by all
social landlords when they are carrying out their
duties. It is important to have the minister reiterate
that that discretion exists.
I am aware that the minister is currently
undertaking an allocations policy review, which I
welcome. It is probably preferable to have that
wider review of the allocations policy, rather than
focus on one specific element of it. Given the
minister‟s response, I seek the committee‟s
permission to withdraw amendment 170.
Amendment 170, by agreement, withdrawn.
Section 143 agreed to.
After section 143
The Convener: Amendment 171, in the name
of Jim Tolson, is in a group on its own.
Jim Tolson: Amendment 171 is a redrafted
version of amendment 145, which was previously
before the committee but which we did not get
round to last week due to timescale issues.
With more than 200,000 people on Scotland‟s
social housing waiting list, one of the biggest and
most cost-effective methods of expanding the
available stock is to allow the easy identification of
information on vacant houses. That information is
available on the council tax register. Sharing that
information with the housing department will allow
many of the 50,000 or so empty homes in
Scotland to be targeted for rented homes.
Councils in England and Wales already have an
explicit provision on the matter, as a result of
which empty homes officers in England and Wales
can identify empty homes and help to bring them
back into use using council tax data. There is no
such provision in Scotland. I do not often freely
admit that legislation in England is somewhat
better than legislation in Scotland, but in this area
we need to do a catch-up to tidy things up. The
Liberal Democrats believe that the amendment will
greatly strengthen the position and help with both
the general waiting list and housing applications
from the homeless.
I move amendment 171.
Alex Neil: I thank Jim Tolson for moving his
amendment. As he said, it gives local authorities
the power to use information from their council tax
records to contact owners of vacant dwellings with
the aim of bringing them back into use.
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One of the key objectives of the Scottish
Government and Convention of Scottish Local
Authorities 2012 steering group on homelessness
is to increase access to existing housing stock in
both the private and social rented sectors.
Although there is no reliable estimate of how
effective the power will prove to be, it might well
give local authorities a useful tool to enable them
to identify vacant dwellings that can be returned to
the letting pool.
The prevention and alleviation of homelessness
remains a key priority for the Scottish Government
and we are keen to assist our local authority
partners in their efforts to address homelessness
wherever we can. Accordingly, I welcome
amendment 171 and urge the committee to
support it.
Jim Tolson: I welcome the minister‟s comments
and acknowledge the assistance of Shelter
Scotland.
Amendment 171 agreed to.
The Convener: Amendment 179, in the name
of Mary Mulligan, is in a group on its own.
Mary Mulligan: Amendment 179 places a duty
on private landlords to provide a tenancy
information pack at the beginning of a tenancy to
ensure that, from the start, the rights and
responsibilities of the tenant and the landlord are
clearly laid out. In that way, there can be no
surprises and no exploitation of one party by the
other.
I move amendment 179.
Alex Neil: Amendment 179 seeks to amend the
Housing (Scotland) Act 1988 to place a duty on
private landlords to provide prescribed information
to tenants. Again, I believe that the Private Rented
Housing (Scotland) Bill offers a better version of
what the amendment is trying to achieve,
particularly as there are problems with its drafting.
Section 29 of the Private Rented Housing
(Scotland) Bill offers a greater level of detail than
Mary Mulligan‟s amendment 179 and describes
more effectively the documents that may be
provided, the time limits for providing them, and
how joint landlords will comply.
Furthermore, amendment 179 goes too far in
the arrangements that it covers. It includes not just
assured tenancies but every lease and occupancy
arrangement, no matter the duration. For example,
it would include hostels for the homeless and halls
of residence. I do not think that it would be
appropriate to include such arrangements, and the
committee may want to take a little longer to
consider the implications of doing so. I therefore
invite Mary Mulligan to seek to withdraw
amendment 179.
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Mary Mulligan: I look forward to the Private
Rented Housing (Scotland) Bill coming before the
committee. It has a lot to live up to, given what the
minister has said this morning. I will press
amendment 179.
The Convener: The question is, that
amendment 179 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
For
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Mulligan, Mary (Linlithgow) (Lab)

Against
Doris, Bob (Glasgow) (SNP)
Morgan, Alasdair (South of Scotland) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Wilson, John (Central Scotland) (SNP)

The Convener: The result of the division is: For
3, Against 4, Abstentions 0.
Amendment 179 disagreed to.
The Convener: Amendment 180, in the name
of Mary Mulligan, is in a group on its own.
Mary Mulligan: Amendment 180 seeks to
ensure that all those people who are homeless or
threatened with homelessness and whom the local
authority believes need housing support will have
their needs fully assessed and housing support
services provided.
The amendment seeks to ensure that applicants
are provided with the support that they need, and
the assessment will be undertaken for all
homelessness applicants who are deemed to be
homeless or potentially homeless, but only when
the local authority has reason to believe that the
applicant may be in need of housing support. In
practice, we expect local authorities to undertake
an initial light-touch assessment of support needs
as part of the homelessness assessment that
applies to all homeless people anyway. That is in
line with what the official code of guidance on
homelessness recommends already.
Only households that appear from the
homelessness assessment to be in need of
housing support services would require a full
assessment of housing support needs. The duty
would apply to all homeless or potentially
homeless people, including those who are
deemed not to be in priority need, as the local
authority still has a duty to provide assistance and
temporary accommodation to them; those who are
deemed to be intentionally homeless, in respect of
whom the local authority has the same duty and
responsibility; and those who are potentially being
referred to another authority, as the first authority


830

3582

to take the application retains a duty to the
applicant until any referral is agreed.
Amendment 180 also imposes a duty to provide
housing support services when an assessment
has concluded that they are needed. That duty
would apply similarly to those who are assessed
as not being in priority need or intentionally
homeless. In the case of applicants who are being
referred to another authority, the first authority
would retain the duty to provide housing support, if
needed, until any referral took place. The duty
would then be taken on by the receiving authority.
I will leave my comments at that. I know that
concerns have been raised by others, including
COSLA, in relation to my amendment and I am
happy to respond to any concerns that committee
members have about that.
I move amendment 180.
Jim Tolson: My point is on the need for a cost
benefit analysis. I believe that many local
authorities and other providers provide that
support to people who are homeless or in other
situations. The support is crucial, in many cases,
to their securing and maintaining a tenancy in the
long term, and I am sympathetic to our ensuring
that that happens elsewhere. However, can Mary
Mulligan give the committee any idea of the costs
that may be involved? I worry that those would
impact significantly on local authorities‟ financial
position.
Alex Neil: I agree with the intentions behind the
amendment, although I have concerns that it may
divert resources from other vulnerable groups with
equally compelling housing support needs, such
as older people and people with disabilities. If the
amendment is agreed to, that issue will have to be
addressed carefully at the point of implementation.
There is unanimous agreement among
stakeholders about the importance of good
housing support. It is a key component in
preventing homelessness and in meeting the 2012
target. I have discussed the proposal with
stakeholders in my housing bill sounding board,
and there was no consensus on whether a
legislative route is the best way forward. Similarly,
there was no consensus in the 2012 steering
group about whether the legislative route is the
best way forward.
11:30
I believe that the best outcomes for homeless
households will be achieved if we concentrate our
efforts to ensure that all parties are working
together to improve the delivery of good quality
housing support services and to identify and fill
gaps in current provision. To that end, the Scottish
Government is actively working with stakeholders,
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primarily through the 2012 steering group, to
ensure that that happens. We are firmly committed
to improving housing support services, where
required, through meaningful partnership working.
Although amendment 180 does not carry broad
consensus, it is sufficiently flexible for me to be
content to support it. However, I will consult widely
about its implementation if the committee and
Parliament accept it. Jim Tolson has also raised
the valid issue of cost.
Mary Mulligan: I thank the member and the
minister for their comments.
Research has been carried out in relation to the
cost benefit analysis. Housing support is seen as
being cost effective, and overall assessment of
support for homeless households in England
concluded that the total savings were more than
50 per cent greater than the total costs.
It should not cost so much as to be prohibitive.
In its stage 1 evidence, Shelter estimated the total
maximum cost of providing housing support to all
homeless households at up to £40 million.
However, the additional cost will be much less
than that because many of those households are
already receiving that support, so we are probably
talking about 25 per cent of the Shelter figure,
which is approximately £10 million. That should
also be taken in the context of making a 50 per
cent saving. The cost benefit analysis shows that
the amendment would mean a financial benefit as
well as helping with the circumstances of those
homeless people.
That is really the point of amendment 180. We
are trying to ensure that people who are
homeless, or are threatened with homelessness,
are given the necessary support to ensure that
they do not get caught up in the revolving door of
representation and the trauma that that causes to
individuals and families alike. The minister‟s
recognition of the proposal as being a way forward
is helpful, and I welcome his support. I would be
keen to take on board anything that the minister
can do to improve the amendment.
Amendment 180 agreed to.
The Convener: Amendment 181, in the name
of Patricia Ferguson, is in a group on its own.
Patricia Ferguson (Glasgow Maryhill) (Lab):
At the moment, many of those who take up
tenancies with a social landlord find themselves
automatically in arrears because their landlord
asks for their rental payments to be made in
advance while their housing benefit, which many
people who apply for tenancies in those
circumstances are on, is paid in arrears. So, from
the beginning of their tenancy, and through no
fault of their own, they are automatically in arrears.
That is not a sensible position to put people in
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when we are trying to develop a culture of rental
payments. It also inflates the overall level of
arrears in our official statistics.
I am aware that the minister considered the
issue in response to earlier communication with
the committee, and that the social rented sector
takes the view that it would be inconvenient and
costly to make a change. I sympathise with the
views of the housing associations and other
landlords, and I can understand why it would be
costly and inconvenient. However, we also have a
responsibility to consider the needs and situations
of the individuals that we are talking about. I would
be particularly interested to hear whether the
minister can indicate whether there is any ongoing dialogue about the issue and other
connected issues in the light of the comments
made to him by the committee at stage 1.
I move amendment 181.
Alex Neil: Patricia Ferguson has identified a
genuine problem that flows from the way in which
housing benefit is paid. However, we do not
believe that amendment 181 is the way to address
that problem.
We have consulted the Chartered Institute of
Housing in Scotland, the Scottish Federation of
Housing Associations and COSLA on the
possibility of the Government‟s introducing a
provision on the lines of amendment 181. The
Scottish Federation of Housing Associations and
the Chartered Institute of Housing in Scotland in
particular expressed concerns about the impact
that such a requirement would have on the cash
flow of many housing associations. They feared
that such a provision would have a significant
impact on the ability of associations to deliver
services and maintain properties, which would, in
turn, have an adverse impact on tenants. I believe
that those concerns are well founded and relevant
to the amendment. In particular, I am concerned
that the amendment would impose a restriction on
landlords that would not be in their interests or the
interests of their tenants.
At present, there is nothing in legislation that
prevents landlords from seeking payment of rent in
arrears if they consider that to be appropriate. In
some cases, it will be in the interests of both the
tenant and the landlord to have rent paid in
advance, whereas in other cases, it will be better
to permit payment in arrears. That is useful
flexibility that allows landlords to respond to
individual tenants‟ circumstances, and we should
retain that flexibility in the interests of tenants and
landlords.
I also draw attention to Government amendment
166, which has already been agreed to. That
amendment introduces pre-action requirements for
rent arrears eviction cases. Furthermore,
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amendment 102 gives landlords discretion to allow
tenants to keep their existing tenancy even after a
decree for eviction on the ground of rent arrears.
That will strengthen protection for tenants who
may be facing possible eviction for rent arrears,
including those who have made a claim for
housing benefit. In short, those amendments
introduce further protections for tenants with rent
arrears who may be facing eviction.
In view of that and the problems that
amendment 181 would cause for tenants and
landlords, I invite Patricia Ferguson to seek to
withdraw it. I assure members that I will again
raise the specific issue in our on-going discussions
about housing benefit and reform with the
Department for Work and Pensions, as the source
of the problem is the way in which housing benefit
is paid. I undertake to raise the matter again
officially with United Kingdom ministers and to
report back to the committee.
Patricia Ferguson: I am grateful to the minister
for his remarks. It is interesting that he said that it
is sometimes in the interests of the tenant and the
landlord that payments should be made in the way
that they are. I can think of few circumstances in
which having to pay rent in advance would be to
the tenant‟s benefit, particularly for tenants who
are on housing benefit. However, the minister is
correct to say that amendments 102 and 166,
which we have agreed to, will give additional
protection. Given that he has given us an
assurance about future discussions on the
payment of housing benefit more generally, I am
happy to seek to withdraw amendment 181.
Obviously, however, we will watch developments
with great interest.

Amendment 104 agreed to.
Amendment
agreed to.

105

moved—[Alex

Section 147 agreed to.
Schedule 2—Modifications of enactments
Amendments 106, 146 and 107 to 111 moved—
[Alex Neil]—and agreed to.
The Convener: Amendment 112,
minister‟s name, is in a group on its own.

in

the

Alex Neil: The Public Services Reform
(Scotland) Act 2010 was passed after the Housing
(Scotland) Bill was introduced to Parliament. The
bill gives the Scottish Housing Regulator the remit
to monitor, assess and report on the performance
of local authority landlords and local authority
homelessness services, as well as registered
social landlords. The 2010 act streamlines scrutiny
by requiring regulators to work together and to
share information. It also promotes user
involvement in scrutiny.
Amendment 112 places duties on the housing
regulator to undertake joint inspections with other
appropriate scrutiny bodies of children‟s services
or other services that ministers can determine at
their request; to co-operate with other scrutiny
bodies; and to involve users in the exercise of its
functions. Those duties apply to all other scrutiny
bodies that have an interest in services that local
authorities provide and it is right that they should
also apply to the Scottish Housing Regulator.

Sections 144 and 145 agreed to.

Amendment 112 agreed to.

Alex Neil: Both the Subordinate Legislation
Committee and the Local Government and
Communities
Committee
have
expressed
concerns about the extent of the order-making
power in section 146 of the bill, as it applies to
commencement orders made under section 151.
Amendment 104 addresses those concerns by
restricting the types of provision that can be made
as part of a section 151 commencement order to
less significant transitional, transitory or savings
provisions. That strikes a fair balance in the bill
regarding the level of parliamentary scrutiny for
ancillary powers. We will, of course, inform the
Subordinate Legislation Committee if the change
is made so that it can report to the Parliament
before stage 3.

Neil]—and

Section 146, as amended, agreed to.

I move amendment 112.

The Convener: Amendment 104, in the name
of the minister, is in a group on its own.
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I move amendment 104.

Amendment 181, by agreement, withdrawn.

Section 146—Orders
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Schedule 2, as amended, agreed to.
Section 148 agreed to.
Section 149—Connected bodies
Amendments 147 to 152 and 113 moved—[Alex
Neil]—and agreed to.
Section 149, as amended, agreed to.
Section 150—Interpretation
Amendments 114 to 121 moved—[Alex Neil]—
and agreed to.
Section 150, as amended, agreed to.
Section 151—Commencement
The Convener: Amendment 165 is in the name
of Patrick Harvie, who is not here. Does any other
member wish to move the amendment?
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Jim Tolson: In Patrick Harvie‟s absence, I
move amendment 165.

3588

The
Convener:
That
ends
stage
consideration of the bill. Thank you, minister.

2

The Convener: The question is, that
amendment 165 be agreed to. Are we agreed?
Members: No.
The Convener: There will be a division.
Against
Doris, Bob (Glasgow) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Wilson, John (Central Scotland) (SNP)

Abstentions
Tolson, Jim (Dunfermline West) (LD)

The Convener: The result of the division is: For
0, Against 6, Abstentions 1.
Amendment 165 disagreed to.
Section 151 agreed to.
Section 152 agreed to.
Long title agreed to.
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ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 36A-EN. A Policy Memorandum is printed separately as SP Bill 36A-PM.

Housing (Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to establish the Scottish Housing Regulator and to make
provision about housing, including provision about the performance and regulation of social
landlords and reforms of the right to buy social housing; and for connected purposes.
PART 1
5

THE SCOTTISH HOUSING REGULATOR
The Regulator
1

The Scottish Housing Regulator
There is established a body corporate to be known as the Scottish Housing Regulator.

2
10

The Regulator’s objective
(1)

The Regulator’s objective is to safeguard and promote the interests of persons who are
or who may become—
(a) homeless,
(b) tenants of social landlords, or
(c) recipients of housing services provided by social landlords.

15

(2)

The Regulator must, so far as is reasonably practicable, perform its functions in a way—
(a) which is compatible with its objective, and
(b) which it considers most appropriate for the purpose of meeting that objective.

3

The Regulator’s functions
(1)

20

The Regulator’s general functions are—
(a) to keep a publicly available register of social landlords, and
(b) to monitor, assess and report regularly on (and, where appropriate, to make
regulatory interventions relating to)—
(i)

SP Bill 36A

social landlords’ performance of housing activities, and

Session 3 (2010)
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2

(ii) registered social landlords’ financial well-being and standards of
governance.
(2)

The Regulator must perform its functions in a way which—
(a) is proportionate, accountable and transparent,

5

(b) is targeted only where action is needed,
(c) encourages equal opportunities and in particular the observance of the
requirements of the law for the time being relating to equal opportunities, and
(d) is consistent with any other principle which appears to it to represent best
regulatory practice.

10

4

Involvement of representative bodies
(1)

Where the Regulator considers it appropriate, it must—
(a) consult representative bodies about the performance of its general functions (for
example, by holding meetings), and
(b) involve representative bodies in the performance of its general functions (for
example, by appointing them to committees).

15

(2)

The representative bodies referred to in subsection (1) are—
(a) representatives of homeless persons,
(b) representatives of tenants of social landlords, and
(c) representatives of recipients of housing services.

20

(3)

5

The Regulator must publish a statement about how it intends to comply with subsection
(1).
Involvement of the Accounts Commission

(1)

The Regulator must, at such intervals and in such manner as it considers appropriate,
consult the Accounts Commission for Scotland about the performance of the
Regulator’s general functions in relation to local authority landlords.

(2)

The Regulator must publish a statement about how it intends to comply with subsection
(1).

25

6

Independence from Ministers
Ministers must not—

30

(a) give directions relating to, or
(b) otherwise seek to control,
the performance of the Regulator’s functions.
This section is subject to any contrary provision in this or any other enactment.
Membership

35

7

The Regulator’s membership
(1)
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3

(a) its chief executive (see section 12), and
(b) such number of ordinary members (but not fewer than 3) as Ministers think fit.
(2)

Each ordinary member—
(a) is to be appointed by Ministers from among those persons appearing to them to
have knowledge and skills relevant to the functions of the Regulator,

5

(b) is to be appointed for such period as is specified in the appointment,
(c) may, by notice to Ministers, resign as a member,
(d) in other respects holds and vacates office on such terms and conditions as
Ministers may determine, and
10

(e) after ceasing to hold office, may be reappointed as a member.
8

Disqualification and removal from office
(1)

A person is disqualified from appointment, and from holding office, as a member of the
Regulator if that person is—
(a) a member of the Scottish Parliament,

15

(b) a member of the House of Commons,
(c) a member of the European Parliament,
(d) an office-holder in the Scottish Administration,
(e) a councillor of any local authority,
(f) an officer of any registered social landlord (other than by virtue of this Act),

20

(g) an employee of any local authority, or
(h) an employee of any registered social landlord.
(2)

Ministers may remove an ordinary member from office if satisfied that—
(a) the member is an undischarged bankrupt, or
(b) the member—

25

(i)

has been absent from meetings of the Regulator for a period longer than 6
consecutive months without the permission of the Regulator, or

(ii) is unable to discharge the member’s functions as a member or is unsuitable
to continue as a member.
9

Expenses of ordinary members

30

The Regulator may pay to its ordinary members such sums as it may determine by way
of reimbursement of expenses incurred in respect of the performance of their functions.
Chairing and proceedings
10

Chairing
(1)

35

Ministers—
(a) must appoint one of the ordinary members to chair meetings of the Regulator, and
(b) may appoint another ordinary member to act as deputy to that member.
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4

(2)

A member so appointed vacates office on ceasing to be an ordinary member of the
Regulator.

(3)

The member appointed to chair the meetings and any member appointed to act as deputy
to that member otherwise hold and vacate office as such in accordance with the terms of
their appointments.

(4)

A member so appointed may, by notice to Ministers, resign from office as such.

(5)

Where a member—

5

(a) is appointed to chair meetings or to act as deputy, or
(b) ceases to hold office as such,
10

Ministers may vary the terms of the member’s appointment so as to alter the date on
which office as an ordinary member is to be vacated.
11

15

The Regulator’s proceedings
(1)

The Regulator may regulate its own procedure (including any quorum) and that of any
of its committees.

(2)

The validity of any proceedings or acts of the Regulator is not affected by any—
(a) vacancy in its membership, or
(b) defect in the appointment of a member.
Staff and property

12
20

25

The Regulator’s chief executive
(1)

The Regulator is to appoint, as a member of staff, a chief executive.

(2)

Ministers are to appoint the first chief executive of the Regulator on such terms as they
may determine.

(3)

Before appointing the first chief executive, Ministers must consult the member of the
Regulator appointed to chair meetings of the Regulator (if a person holds that office).

(4)

The Regulator may, with the approval of Ministers, appoint subsequent chief executives
on such terms as it may, with the approval of Ministers, determine.

(5)

The chief executive is to be appointed from among persons who appear—
(a) as regards the first appointment, to Ministers, and
(b) as regards subsequent appointments, to the Regulator,

30

to have knowledge and skills relevant to the functions of the Regulator.
(6)

The Regulator may, with the approval of Ministers—
(a) vary any terms of a person’s appointment as chief executive, or
(b) terminate a person’s appointment as chief executive if satisfied that the person is
not performing the functions of that post adequately.

35
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The Regulator’s other staff and property
(1)

The Regulator may appoint, on such terms as it may determine, other members of staff.

(2)

The Regulator must obtain the approval of Ministers for the terms of such staff.
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(3)

5

Schedule 1 makes transitional provisions about the Regulator’s staff and property.
Powers

14

The Regulator’s general powers
(1)

The Regulator may do anything which appears necessary or expedient for the purpose
of, or in connection with, the performance of its functions.

(2)

The Regulator may not however—

5

(a) acquire or dispose of land without the consent of Ministers,
(b) borrow money,
(c) give guarantees without the consent of Ministers, or
10

(d) determine the location of its office premises without the approval of Ministers.
15

Delegation of powers
Any function of the Regulator may be performed on its behalf—
(a) by any person (whether or not a member of the Regulator or its staff) authorised
by the Regulator to do so, and

15

(b) to the extent so authorised.
This section does not affect the Regulator’s responsibility for performance of, or its
ability to perform, delegated functions.
Studies, co-operation and annual reports
17

20

Studies
(1)

The Regulator may carry out, or commission, studies or research to inform its approach
towards meeting its objective.

(2)

The Regulator may publish a report on any study or research.

18

Co-operation with other regulators
(1)

The Regulator must, so far as consistent with the proper performance of its functions,
seek to secure co-operation between it and other relevant regulators.

(2)

“Relevant regulators” are—

25

(a) the Office for Tenants and Social Landlords,
(b) the Office of the Scottish Charity Regulator,
(c) Healthcare Improvement Scotland,
30

(d) Social Care and Social Work Improvement Scotland,
(e) the Scottish Public Services Ombudsman,
(f) the Financial Services Authority,
(g) the registrar of companies, and
(h) the Accounts Commission for Scotland.

35

(3)

The Regulator may disclose any information to any relevant regulator—
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(a) for any purpose connected with the performance of the Regulator’s functions, or
(b) for the purpose of enabling or assisting the relevant regulator to perform any
functions.
19
5

Annual reports
(1)

As soon as practicable after 31 March in each year, the Regulator must—
(a) prepare and publish a general report on the exercise of its functions during the 12
month period ending on 31 March,
(b) lay a copy of it before the Scottish Parliament, and
(c) send a copy of it to Ministers.

10

(2)

A general report must include information about the use of the Regulator’s powers
under Parts 4 and 5 of this Act.

(3)

It is otherwise for the Regulator to determine the form and content of a general report
and by what means it is to be published.

PART 2
15

REGISTERED SOCIAL LANDLORDS
The register
20

Registered social landlords
(1)

The Regulator must keep a register of social landlords (“the register”).

(2)

Neither local authority landlords nor local authorities which provide housing services
are to be included in the register.

(3)

The Regulator must—

20

(a) keep the register open for inspection at all reasonable times, and
(b) make the register available on a website, or by other electronic means, to members
of the public.
25

(4)

The register must contain an entry for each body included in it setting out—
(a) the body’s name,
(b) details of how to contact the body,
(c) the body’s legal status,
(d) the body’s purposes or objects, and

30

(e) such other information relating to the body as the Regulator considers appropriate.
21

35
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Population of the register
(1)

Each body which was, immediately before the commencement of this section, registered
in the register maintained by Ministers under section 57 of the Housing (Scotland) Act
2001 (asp 10) is to be included in the register.

(2)

Subsection (1) does not affect the Regulator’s power to remove the body from the
register under section 27 or 28.
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22

7

Application
An application for inclusion in the register must—
(a) be made in such manner as the Regulator may determine,
(b) include or be accompanied by such information as the Regulator may request, and

5

(c) be accompanied by any fee as the Regulator may determine.
23

Entry in the register
(1)

The Regulator must include every applicant body which it considers meets the
registration criteria in the register.

(2)

The “registration criteria” are—

10

(a) the legislative registration criteria, and
(b) the regulatory registration criteria.
(3)

A body entered in the register is presumed to be eligible for registration while the
registration lasts, irrespective of whether and why the body is later removed from the
register.
Registration criteria

15

24

Legislative registration criteria
(1)

The “legislative registration criteria” are—
(a) that a body does not trade for profit,

20

(b) that a body is established for the purpose of, or has among its objects and powers,
the provision, construction, improvement or management of—
(i)

25

houses to be kept available for letting,

(ii) houses for occupation by members of that body, where the rules of that
body restrict membership to persons entitled or prospectively entitled (as
tenants or otherwise) to occupy a house provided or managed by that body,
or
(iii) hostels,
(c) that a body carries out, or intends to carry out, those purposes, objects or powers
in Scotland, and

30

(d) that any additional purposes or objects of a body must be from among the
following—
(i)

35

providing land, amenities or services, or providing, constructing, repairing
or improving buildings, for its residents (or for its residents and other
persons together),

(ii) acquiring, or repairing and improving, or creating by the conversion of
houses or other property, houses to be disposed of on sale, on lease, on
shared ownership terms or on shared equity terms,
(iii) constructing houses to be disposed of on shared ownership terms or on
shared equity terms,
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8

(iv) managing—
(A) houses which are held on leases or other lettings (not being houses
falling within subsection (1)(b)(i) or (1)(b)(ii)), or
5

(B) blocks of flats (a block of flats meaning a building containing two or
more flats which are held on leases or other lettings and which are
occupied or intended to be occupied wholly or mainly for residential
purposes),
(v) providing services of any description for owners or occupiers of houses
in—

10

(A) arranging or carrying out works of maintenance, repair or
improvement, or encouraging or facilitating the carrying out of such
works,
(B) arranging property insurance,

15

(vi) encouraging and giving advice on the formation of registered social
landlords,
(vii) providing services for, and giving advice on the running of—
(A) registered social landlords, and
(B) other organisations whose activities are not carried on for profit which
are concerned with housing or matters connected with housing,

20

(viii) promoting or improving the economic, social or environmental wellbeing
of—
(A) its residents (or its residents and other persons together), or
(B) the area in which the houses or hostels it provides are situated,

25

(ix) giving financial assistance (by way of grant or loan or otherwise) to
persons in order to help them to acquire houses on shared equity terms.
(2A) But a body is not ineligible for registration by reason only that its powers include
power—

30

(a) to acquire commercial premises or businesses as an incidental part of a project or
series of projects undertaken for purposes or objects falling within subsection
(1)(b) or (1)(d),
(b) to repair, improve or convert any commercial premises acquired as mentioned in
paragraph (a) or to carry on for a limited period any business so acquired, or

35

(c) to repair or improve houses, or buildings in which houses are situated, after the
tenants have exercised, or claimed to exercise, rights to purchase under section 61
of the Housing (Scotland) Act 1987 (c.26).
(2B) Ministers may by order—
(a) amend the purposes, objects and powers specified in subsections (1)(d) and (2A),

40

(b) make such provision (including provision amending or otherwise modifying any
provision of this Act) which Ministers consider appropriate for the purpose of
applying any provision of this Act to, or adapting it for, bodies constituted
otherwise than as a registered society or registered company.
(2C) Before making any order under this section, Ministers must consult—
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(a) the Regulator,
(b) tenants of social landlords or their representatives,
(c) social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
5

(2D) Any order which restricts or limits purposes or objects in subsection (1)(d) has no effect
in relation to a body registered as a social landlord when the order was made.
(2E) In this section—
“letting” includes the grant of a right or permission to occupy,
“residents”, in relation to a body, means persons occupying the houses or hostels
provided or managed by the body.

10

25

Regulatory registration criteria
(1)

The “regulatory registration criteria” are such criteria as the Regulator may set about—
(a) a body’s financial situation,
(b) the arrangements for a body’s governance and financial management,

15

(c) the manner in which a body provides housing services,
and different criteria may be set for different types of bodies or cases.
(2)

Before setting, revising or withdrawing any criteria, the Regulator must consult—
(a) Ministers,
(b) tenants of social landlords or their representatives,

20

(c) social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
(3)

26
25

The Regulator must make arrangements for bringing the regulatory registration criteria
(and any revision or withdrawal) to the attention of those affected by it.
Guidance on registration criteria

(1)

The Regulator must issue guidance as to how it will assess whether a body meets the
registration criteria.

(2)

Before issuing or revising guidance, the Regulator must consult—
(a) Ministers,
(b) tenants of registered social landlords or their representatives,

30

(c) registered social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
(3)

The Regulator must make arrangements for bringing any issue or revision of guidance to
the attention of those affected by it.


851

Housing (Scotland) Bill
Part 2—Registered social landlords

10
Removal from register
27

Compulsory de-registration
(1)

5

The Regulator may remove a body from the register under this section only if it
considers that the body—
(a) no longer meets (or has never met) the registration criteria,
(b) has ceased to carry out activities, or
(c) has ceased to exist.

(2)

In determining whether to remove a body from the register, the Regulator may require
the body to provide information demonstrating that it meets any of the registration
criteria.

(3)

Before removing a body from the register the Regulator must—

10

(a) take all reasonable steps to give the body at least 14 days’ notice, and
(b) have regard to any views expressed by the body in that period.
28
15

20

Voluntary de-registration
(1)

The Regulator must set de-registration criteria to be applied where a registered social
landlord seeks to be removed from the register (and may set different criteria for
different types of bodies or cases).

(2)

A registered social landlord may ask the Regulator to remove it from the register on the
ground that it meets the de-registration criteria.

(3)

The Regulator, if satisfied that the landlord meets the de-registration criteria, must
remove the landlord from the register.

(4)

Before setting or revising de-registration criteria, the Regulator must consult—
(a) Ministers,
(b) tenants of registered social landlords or their representatives,

25

(c) registered social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
(5)

The Regulator must make arrangements for bringing the de-registration criteria (and any
revision) to the attention of those affected by them.
Appeals

30

29

Appeal against decision on registration or removal
(1)

A body may appeal to the Court of Session against a decision of the Regulator—
(a) not to register it,
(b) to remove it from the register, or
(c) not to remove it from the register.

35

(2)

The Court may determine an appeal by—
(a) confirming the decision,
(b) quashing the decision, or
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(c) remitting the case to the Regulator for reconsideration,
and the Court’s determination of the matter is final.
(3)
5

Where the appeal is against a decision to remove a body from the register, the Regulator
must not remove the body before the appeal has been finally determined or is
withdrawn.
Communication with other regulators

30

Communication with other regulators
(1)

10

As soon as reasonably practicable after registering or de-registering a body, the
Regulator must—
(a) in the case of a charity, notify the Office of the Scottish Charity Regulator,
(b) in the case of a registered society, notify the Financial Services Authority, and
(c) in the case of a registered company, notify the registrar of companies.

(2)
15

As soon as reasonably practicable after an appeal is brought under section 29, the
Regulator must give notice of the outcome of the appeal to—
(a) in the case of a charity, the Office of the Scottish Charity Regulator,
(b) in the case of a registered society, the Financial Services Authority, and
(c) in the case of a registered company, the registrar of companies.

(3)

The Office of the Scottish Charity Regulator must keep a record of any notice it is given
under this section.

20

PART 3
PERFORMANCE OF SOCIAL LANDLORDS
Scottish Social Housing Charter
31

Scottish Social Housing Charter
Ministers must set out standards and outcomes which social landlords should aim to
achieve when performing housing activities.

25

The document in which those standards and outcomes are set out is to be known as the
“Scottish Social Housing Charter”.
32

Standards and outcomes
(1)

30

Standards and outcomes set out in the Scottish Social Housing Charter may, for
example, relate to—
(a) the housing needs for which social landlords should provide,
(b) the prevention and alleviation of homelessness,
(c) the provision and management of sites for gypsies and travellers, whatever their
race or origin,

35

(d) the acquisition and disposal of housing accommodation,
(e) the allocation of housing accommodation,
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(f) the terms of tenancies and the principles upon which levels of rent should be
determined,
(g) the condition and quality of housing accommodation,
(h) the maintenance and repair of housing accommodation,
5

(i) the contribution of registered social landlords and local authority landlords to the
amenity of the areas in which housing accommodation is situated,
(ia) the contribution to and promotion of the environmental well-being and
regeneration of the areas in which housing accommodation is situated,
(j) the prevention of harassment or anti-social behaviour,

10

(k) the provision of information to the public by registered social landlords on their
housing services and governance arrangements,
(l) the participation of tenants (and bodies representing tenants) in formulating social
landlords’ proposals concerning the provision of housing services and in
reviewing those proposals once formulated,

15

(m) the procedures for dealing with tenants’ complaints about social landlords and for
resolving other disputes between social landlords and their tenants.
(2)

33
20

Different standards and outcomes may be set out for different social landlords or for
different areas or cases.
Scottish Social Housing Charter: supplemental

(1)

Ministers—
(a) must review the Scottish Social Housing Charter from time to time, and
(b) may revise it following such a review.

(2)
25

Before preparing the Scottish Social Housing Charter (and when reviewing it), Ministers
must consult—
(a) the Regulator,
(b) tenants of social landlords or their representatives,
(ba) homeless persons or bodies representing the interests of homeless persons,
(c) social landlords or their representatives,
(d) secured creditors of registered social landlords or their representatives,

30

(e) the Accounts Commission for Scotland, and
(f) the Commission for Equality and Human Rights and such other bodies
representing equal opportunities interests as Ministers think fit.
(3)

The Scottish Social Housing Charter (and any revision) does not have effect unless a
proposed Charter (or revision) has been laid before and approved by a resolution of the
Scottish Parliament.

(4)

Ministers must—

35

(a) publish the Scottish Social Housing Charter (and any revision), and
(b) make arrangements for bringing the Scottish Social Housing Charter (and any
revision) to the attention of—
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13

social landlords, and

(ii) registered tenant organisations associated with social landlords.
Targets, guidance, code of conduct and equal opportunities
34
5

10

Performance improvement targets
(1)

The Regulator may set performance improvement targets specifying the level or quality
of housing services or the standard of housing activities which social landlords must aim
to provide by a specified time.

(2)

Different performance improvement targets, or different times, may be set for different
social landlords or for different areas or cases.

(3)

Before issuing, revising or withdrawing a performance improvement target, the
Regulator must consult—
(a) Ministers,
(b) tenants of social landlords or their representatives,
(ba) homeless persons or bodies representing the interests of homeless persons,

15

(c) social landlords or their representatives,
(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.
This subsection does not apply where—
(i) the performance improvement target affects only one social landlord, or

20

(ii) the Regulator considers that there is an urgent need to set the performance
improvement target.
(4)

35
25

The Regulator must make arrangements for bringing a performance improvement target
(and any revision or withdrawal) to the attention of affected social landlords.
Guidance: housing activities

(1)

The Regulator must issue guidance setting out—
(a) indicators by reference to which it intends to measure progress towards achieving
standards and outcomes set out in the Scottish Social Housing Charter, and
(b) how it otherwise intends to assess whether a social landlord has achieved, or made
progress towards achieving those standards and outcomes.

30

(2)

The Regulator may also issue guidance—
(a) setting out indicators by reference to which it intends to measure progress towards
meeting a performance improvement target,
(b) setting out how it otherwise intends to assess whether a social landlord has met, or
made progress towards meeting, a performance improvement target,

35

(c) on any other matter related to housing services provided by social landlords.
(3)

Guidance may be given generally or for particular purposes (and different guidance may
be issued for different social landlords or for different areas or cases).

(4)

Before issuing, revising or withdrawing general guidance, the Regulator must consult—
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(a) Ministers,
(b) tenants of social landlords or their representatives,
(ba) homeless persons or bodies representing the interests of homeless persons,
(c) social landlords or their representatives,
5

(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.
(5)

36
10

15

The Regulator must make arrangements for bringing its guidance (and any revision or
withdrawal) to the attention of affected social landlords.
Code of conduct: governance and financial accountability

(1)

The Regulator must issue a code of conduct setting out standards of financial
management and governance for registered social landlords.

(2)

The code of conduct may make different provision for different registered social
landlords or for different areas or cases.

(3)

The Regulator must issue guidance on the code of conduct.

(4)

Before issuing or revising its code of conduct or guidance, the Regulator must consult—
(a) tenants of registered social landlords or their representatives,
(b) registered social landlords or their representatives, and
(c) secured creditors of registered social landlords or their representatives.

(5)
20

36A

Financial management or governance targets for registered social landlords

(1)

The Regulator may set financial management or governance targets specifying standards
of financial management or governance which registered social landlords must aim to
achieve by a specified time.

(2)

Different financial management or governance targets, or different times, may be set for
different registered social landlords or for different cases.

(3)

Before issuing, revising or withdrawing a financial management or governance target,
the Regulator must consult—

25

30

The Regulator must make arrangements for bringing the code of conduct (and any
revision) and its guidance (and any revision) to the attention of registered social
landlords.

(a) Ministers,
(b) tenants of registered social landlords or their representatives,
(c) registered social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
This subsection does not apply where—

35

(i)

the financial management or governance target affects only one registered social
landlord, or

(ii) the Regulator considers that there is an urgent need to set the financial
management or governance target.
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36B
5

(1)

15

The Regulator must make arrangements for bringing a financial management or
governance target (and any revision or withdrawal) to the attention of affected registered
social landlords.
Guidance: financial management or governance targets
The Regulator may issue guidance—
(a) setting out indicators by reference to which it intends to measure progress towards
meeting a financial management or governance target,
(b) setting out how it otherwise intends to assess whether a registered social landlord
has met, or made progress towards meeting, a financial management or
governance target.

10

(2)

Guidance may be given generally or for particular purposes (and different guidance may
be issued for different registered social landlords or for different cases).

(3)

Before issuing, revising or withdrawing guidance on a financial management or
governance target, the Regulator must consult those persons who it was required to
consult when issuing or revising the target.

(4)

The Regulator must make arrangements for bringing its guidance (and any revision or
withdrawal) to the attention of affected registered social landlords.

15

37

Encouragement of equal opportunities
Social landlords when performing housing services must act in a manner which
encourages equal opportunities and in particular the observance of the requirements of
the law for the time being relating to equal opportunities.

20

Assessing and reporting
38

Assessment of social landlords
(1)

25

When assessing a social landlord’s performance of housing activities, the Regulator
must consider—
(a) the level and quality of housing services provided by the social landlord (with
particular regard to the level of rents and other service charges),
(b) the Scottish Social Housing Charter,
(c) any relevant performance improvement target, and

30

(d) any relevant guidance issued under section 35.
(2)

When assessing a registered social landlord’s financial well-being or standards of
governance, the Regulator must consider––
(a) the code of conduct and guidance issued under section 36,
(b) any relevant financial management or governance target, and

35

(c) any relevant guidance issued under section 36B.
39

Performance reports
(1)

The Regulator must publish performance reports containing—
(a) an assessment of social landlords’ performance in—
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(i)

achieving the standards and outcomes set out in the Scottish Social
Housing Charter, and

(ii) meeting any relevant performance improvement targets,
(b) the identity of any social landlord considered to have failed, or to be at risk of
failing, to achieve those outcomes or meet those standards and targets.

5

(2)

The Regulator may include in a performance report—
(a) information about regulatory interventions made by the Regulator,
(b) information about the financial well-being of registered social landlords generally,
(c) such other information about the performance of social landlords or the financial
well-being or standards of governance of registered social landlords which the
Regulator considers likely to be useful to—

10

(i)

social landlords, or

(ii) persons who are, or who may become, tenants of social landlords or other
recipients of housing services provided by social landlords.
15

(3)

The Regulator may publish performance reports as often as it considers appropriate but
must do so at intervals of not more than 12 months.

(4)

As soon as practicable after publishing a performance report, the Regulator must—
(a) lay a copy of it before the Scottish Parliament, and
(b) send a copy of it to Ministers.

20

PART 4
INQUIRIES AND INFORMATION
Inquiries
40

Inquiries about social landlords
(1)

25

The Regulator may make inquiries about—
(a) a social landlord, or
(b) a body which at the material time is or was connected to a registered social
landlord or a local authority landlord.

(2)

Inquiries may be made—
(a) at any time, and

30

(b) generally or for particular purposes.
(3)

Inquiries may relate to—
(a) a social landlord’s housing activities, or
(b) a registered social landlord’s financial or other affairs.

(4)
35

Inquiries may be carried out—
(a) by the Regulator, or
(b) by another person (an “inquirer”) appointed by the Regulator,
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and, where carried out by an inquirer, references to the Regulator in sections 41 to 47
include references to the inquirer.
(5)
5

41

Where inquiries are made about a body connected to a registered social landlord or a
local authority landlord, references to the social landlord in sections 41 and 44 are
references to the social landlord and the connected body.
Inquiries: general powers

(1)

The Regulator, when making inquiries, has the following general powers in addition to
the powers conferred by section 46 and other provisions of this Act.

(2)

The Regulator has a right of access at all reasonable times to—

10

(a) any premises occupied by the social landlord concerned, and
(b) any document or other information relating to the social landlord concerned which
the Regulator believes to be relevant to the inquiries.
(3)

The social landlord concerned and any person in premises accessed under subsection (2)
must provide such facilities and assistance as the Regulator may reasonably request in
connection with the inquiries.

(4)

A person holding or accountable for any document or other information of a kind
described in subsection (2) must, if so required, attend before the Regulator in person to
produce the document or, as the case may be, give the information.

(5)

The Regulator may inspect, copy, make extracts from or take away any document or
other information found on premises accessed under subsection (2) (including any
information accessible by computers on the premises but stored elsewhere).

(6)

It is an offence for a person, without reasonable excuse—

15

20

(a) to fail to comply with subsection (3) or (4), or
(b) to otherwise obstruct the Regulator from properly exercising its powers when
making inquiries.

25

(7)

42

A person guilty of an offence under subsection (6) is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.
Inquiries: survey powers

(1)
30

The Regulator may arrange for a survey of the condition of housing accommodation
where it suspects that the standard to which it is being maintained means that a social
landlord is, or is at risk of, failing—
(a) to achieve a standard or an outcome set out in the Scottish Social Housing
Charter,
(b) to meet a performance improvement target,

35

(ba) to meet a financial management or governance target, or
(c) to implement an approved performance improvement plan.

40

(2)

The Regulator may require the social landlord to pay some or all of the expenses of the
survey.

(3)

A survey may be carried out by any person authorised in writing by the Regulator.

(4)

The authorised person—
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(a) has a right of access to the housing accommodation at all reasonable times to
carry out the survey,
(b) must, when seeking to enter accommodation in order to carry out a survey,
produce a copy of his or her authorisation on request by an occupier.
5

10

(5)

The Regulator must give the social landlord at least 28 days’ notice of its intention to
carry out a survey.

(6)

A social landlord to which notice is given under subsection (5) must give each occupier
of the housing accommodation concerned at least 7 days’ notice of the Regulator's
intention to carry out a survey.

(7)

The authorised person must—
(a) produce a written report after carrying out a survey, and
(b) give a copy of the report to the Regulator.

(8)

The Regulator must give a copy of the authorised person’s report to the social landlord.

(9)

It is an offence for a person, without reasonable excuse—

15

(a) to fail to comply with subsection (6), or
(b) to obstruct an authorised person from carrying out a survey under this section.
(10) A person guilty of an offence under subsection (9) is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.
43

20

Exceptional audit
(1)

The Regulator may, as part of inquiries about a registered social landlord’s financial or
other affairs, arrange for a qualified auditor (appointed by the Regulator) to—
(a) audit the registered social landlord’s accounts and balance sheet, and
(b) report to the Regulator about matters specified by the Regulator.
“qualified auditor” means a person eligible for appointment as auditor of the registered
social landlord’s ordinary accounts.

25

30

(2)

It is for the Regulator to pay for the expenses of the audit (including the auditor’s
remuneration).

(3)

An audit done under this section is additional to, and does not affect, any other audit
done or to be done under any other enactment.

(4)

It is an offence for a person, without reasonable excuse, to obstruct a person from
carrying out an audit under this section.

(5)

A person guilty of an offence under subsection (4) is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.

44
35

Reports on inquiries
(1)

The Regulator may prepare and publish a report of any inquiries it makes.

(2)

The Regulator must—
(a) publish a statement setting out the types of inquiries on which it intends to publish
reports, and
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(b) make arrangements for bringing its statement (and any revision) to the attention
of––
(i)

Ministers,

(ii) tenants of social landlords,
5

(iii) social landlords,
(iv) secured creditors of registered social landlords, and
(v) the Accounts Commission for Scotland.

10

(3)

The Regulator must send a copy of a report prepared under this section to the social
landlord concerned.

(4)

Where the Regulator publishes a report, it must send a copy of the report to every
registered tenant organisation associated with the social landlord which is the subject of
the report.
Information

45
15

Information from tenants on significant performance failures
(1)

The Regulator must make arrangements to enable and assist tenants of social landlords
to provide it with information on significant performance failures by social landlords.

(2)

The Regulator must publish a statement setting out—
(a) what it considers to be a significant performance failure (with reference to
standards and outcomes in the Scottish Social Housing Charter, performance
improvement targets, financial management and governance targets and the code
of conduct issued under section 36), and

20

(b) details of its arrangements (including details of how it will deal with information
provided and how it will respond to tenants).
46
25

Power to obtain information
(1)

The Regulator may, when making inquiries or otherwise for a purpose connected with
its functions, require any person to provide it with any document or other information
relating to—
(a) a social landlord, or
(b) a body which at the material time is or was connected to a registered social
landlord or a local authority landlord.

30

(2)

A requirement must specify—
(a) the document or other information which the person must provide, and
(b) where and by when the person must provide it.

(3)
35

A requirement must not be made of a person other than the social landlord or connected
body concerned unless—
(a) the social landlord or connected body has already failed to comply with a
requirement to provide the document or other information, or
(b) the Regulator believes that the social landlord or connected body is unable to
provide the document or other information.
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(4)

This section does not authorise the Regulator to require—
(a) the disclosure of anything which a person would be entitled to refuse to disclose
on grounds of confidentiality in the Court of Session, or
(b) a banker to disclose anything in breach of a duty of confidentiality owed to
anyone other than the social landlord or connected body concerned (or any other
body connected to the social landlord).

5

(5)

47
10

The Regulator may copy, or make extracts from, any document or other information it
receives.
Failure to provide information etc.

(1)

It is an offence for a person, without reasonable excuse, to fail to comply with a
requirement made under section 46.

(2)

It is an offence for a person, knowingly or recklessly, to provide information which is
false or misleading in a material respect to the Regulator or any other person—
(a) in purported compliance with a requirement made under section 46, or

15

20

(b) otherwise if the person knows, or could reasonably be expected to know, that the
information may be used by, or provided to, the Regulator.
(3)

It is an offence for a person intentionally to alter, suppress, conceal or destroy a
document or other information which the person, or which the person knows another
person, has been required to provide under section 46.

(4)

A person guilty of an offence under subsection (1) is liable on summary conviction to a
fine not exceeding level 3 on the standard scale.

(5)

A person guilty of an offence under subsection (2) or (3) is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

47A
25

(1)

Social landlords’ involvement of tenants etc. when providing information
The Regulator must issue guidance setting out the extent to which social landlords must
seek to involve persons (or representatives of such persons) who are or who may
become—
(a) homeless,
(b) tenants of social landlords, or

30

(c) recipients of housing services provided by social landlords,
in the preparation of information to be given by social landlords to the Regulator.

35

(2)

The Regulator may require a social landlord to provide information on how it has
involved such persons (or their representatives) in providing information to which the
guidance relates.

(3)

Guidance may be given generally or for particular purposes (and different guidance may
be issued for different social landlords or for different areas or cases).

(4)

Before issuing or revising guidance, the Regulator must consult—
(a) Ministers,
(b) tenants of social landlords or their representatives,

40
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(c) social landlords or their representatives,
(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.
(5)
5

The Regulator must make arrangements for bringing its guidance (and any revision or
withdrawal) to the attention of affected social landlords.
Code of practice

48

10

Code of practice: inquiries
(1)

The Regulator must issue a code of practice on inquiries setting out how it intends to
make inquiries and otherwise perform its functions under this Part.

(2)

The code of practice may, in particular, set out examples of situations in which it may
make inquiries, arrange for surveys or audits or require information to be provided.

(3)

The code of practice must be kept under review and must be re-issued (with any
revisions which the Regulator thinks appropriate) at least once every 5 years.

(4)

Before issuing a code of practice, the Regulator must consult—

15

(a) Ministers,
(b) tenants of social landlords or their representatives,
(ba) homeless persons or bodies representing the interests of homeless persons,
(c) social landlords or their representatives,
(d) secured creditors of registered social landlords or their representatives, and

20

(e) the Accounts Commission for Scotland.
(5)

The Regulator must make arrangements for bringing the issued code of practice to the
attention of social landlords.

PART 5
REGULATORY INTERVENTION
Introductory

25

49

Regulatory intervention
Regulatory intervention may consist of any combination of the Regulator—
(a) requiring submission of a performance improvement plan (see section 52),
(b) serving an enforcement notice (see section 53),

30

(c) appointing, or requiring the appointment of, a manager (see sections 54 and 55),
(d) removing, suspending or appointing a registered social landlord’s officers or
agents (see sections 57 to 62),
(e) acting to protect a registered social landlord’s assets (see sections 63 and 64).
50

35

Exercise of regulatory intervention powers
(1)

This section applies where the Regulator is deciding—
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(a) whether to make a regulatory intervention,
(b) which regulatory intervention to make, or
(c) how to make a regulatory intervention.
(2)
5

The Regulator must consider—
(a) the desirability of social landlords being free to choose how to provide housing
services and manage their financial and other affairs,
(b) the speed with which the failure or other problem needs to be dealt with, and
(c) its code of practice issued under section 51.

51
10

Code of practice: regulatory intervention
(1)

The Regulator must issue a code of practice on regulatory interventions setting out how
it intends to make decisions referred to in section 50(1).

(2)

The code of practice may, in particular, set out examples of situations in which it may
make a regulatory intervention.

(3)

The code of practice must be kept under review and must be re-issued (with any
revisions which the Regulator thinks appropriate) at least once every 5 years.

(4)

Before issuing a code of practice, the Regulator must consult—

15

(a) Ministers,
(b) tenants of social landlords or their representatives,
(c) social landlords or their representatives,
20

(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.
(5)

The Regulator must make arrangements for bringing the issued code of practice to the
attention of social landlords.
Remedial action

25

52

Performance improvement plans
(1)

This section applies where the Regulator, having made inquiries or otherwise,
considers—
(a) that a social landlord is, or is at risk of, failing—
(i)

30

to achieve a standard or an outcome set out in the Scottish Social Housing
Charter, or

(ii) to meet a performance improvement target,
(b) that––
(i)
35

a registered social landlord is, or is at risk of, failing to meet a financial
management or governance target, or

(ii) there has been misconduct or mismanagement in a registered social
landlord’s financial or other affairs, or
(c) that any other conduct by a social landlord justifies requiring it to submit and
implement a performance improvement plan.
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The Regulator may require the social landlord to submit, by such time as the Regulator
may specify, a performance improvement plan setting out how and by when the social
landlord proposes to rectify or avoid the failure or other problem.

(2A) The Regulator may require the social landlord to involve in such a way as the Regulator
may specify, persons (or representatives of persons) who are or who may become—

5

(a) homeless,
(b) tenants of the social landlord, or
(c) recipients of housing services provided by the social landlord,
in preparing a performance improvement plan.
10

(2B) The Regulator may require the social landlord to provide information on how it has
involved such persons (or their representatives) in the preparation of a performance
improvement plan.

15

(3)

The Regulator may approve (with or without modifications or additional conditions) or
reject a performance improvement plan submitted to it.

(4)

The Regulator must not—
(a) approve a performance improvement plan submitted by a social landlord with
modifications or additional conditions, or
(b) reject a performance improvement plan submitted by a social landlord,
unless it has given the social landlord notice of its intention to do so and has had regard
to any views expressed by the social landlord within such period as the Regulator may
specify.

20

(5)

An approved performance improvement plan must be implemented by the social
landlord concerned.

(6)

The social landlord must—

25

(a) publish the approved performance improvement plan, and
(b) send a copy of it to any registered tenant organisation associated with the social
landlord.
(7)

30

53

Where a performance improvement plan is rejected, the social landlord must submit a
revised plan to the Regulator by such time as the Regulator may specify.
Enforcement notices

(1)

The Regulator may serve an enforcement notice if, having made inquiries or otherwise,
it considers—
(a) that a social landlord is, or is at risk of, failing—
(i)

35

to achieve a standard or an outcome set out in the Scottish Social Housing
Charter,

(ii) to meet a performance improvement target, or
(iii) to implement an approved performance improvement plan,
(b) that––
(i)
40

a registered social landlord is, or is at risk of, failing to meet a financial
management or governance target, or
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(ii) there has been misconduct or mismanagement in a registered social
landlord’s financial or other affairs,
(c) that the interests of a social landlord’s tenants need protection,
(d) that a registered social landlord’s assets need protection,
5

(e) that a registered social landlord’s financial viability is in jeopardy, or
(f) that any other conduct by a social landlord justifies serving an enforcement notice.
(2)

An enforcement notice is a notice requiring the social landlord concerned to take
action—
(a) to rectify or avoid a failure or other problem, or

10

(b) to protect its tenants or assets.
(3)

An enforcement notice must—
(a) say why it has been served, and
(b) state by when the social landlord must take action.

(4)
15

The Regulator must—
(a) publish an enforcement notice, and
(b) send a copy of it to every registered tenant organisation associated with the social
landlord concerned.
Managerial appointment

54
20

Appointment of manager for housing activities
(1)

This section applies where the Regulator, having made inquiries or otherwise,
considers—
(a) that a social landlord is, or is at risk of, failing—
(i)

25

to achieve a standard or an outcome set out in the Scottish Social Housing
Charter,

(ii) to meet a performance improvement target,
(iii) to implement an approved performance improvement plan, or
(iv) to comply with an enforcement notice, and
(b) that a person needs to be appointed in order to ensure that the social landlord
provides housing services to an appropriate standard.

30

(2)

The Regulator may appoint, or require the social landlord to appoint, a manager—
(a) to manage its housing activities generally, or
(b) to manage particular aspects of those activities.

(3)
35

Before appointing or requiring appointment of a manager for a local authority or a local
authority landlord, the Regulator must—
(a) consult—
(i)

the local authority or local authority landlord,

(ii) such bodies representing local authorities as it thinks fits, and


866

Housing (Scotland) Bill
Part 5—Regulatory intervention

25

(iii) the Accounts Commission for Scotland, and
(b) have regard to views expressed by those consulted by such time as the Regulator
may specify.
55
5

Appointment of manager for financial or other affairs
(1)

This section applies where the Regulator, having made inquiries or otherwise, considers
that a person needs to be appointed in order to ensure that the registered social landlord
manages its financial or other affairs to an appropriate standard.

(2)

The Regulator may appoint, or require the registered social landlord to appoint, a
manager—

10

(a) to manage its financial and other affairs generally, or
(b) to manage particular aspects of those affairs.
56

Appointment of manager: supplementary
(1)

It is for the Regulator to determine the terms on which a manager is to be appointed
under section 54 or 55 (including as to period of appointment and remuneration and
expenses).

(2)

It is for the social landlord to pay the manager’s remuneration and expenses.

(3)

A manager has—

15

(a) general powers to do anything required to perform the manager’s functions
(including power to enter into agreements or do anything else which the social
landlord has power to do), and

20

(b) such specific powers as the Regulator may specify.
(4)

But a manager must comply with any direction by the Regulator about the performance
of the manager’s functions (and may be removed on failure to so comply).

(5)

A manager acts as the social landlord’s agent and is accordingly not personally liable on
an agreement entered into as manager.

(6)

Anyone dealing with a manager in good faith and for value need not inquire whether the
manager is acting within the powers conferred by virtue of this section.

25

Registered social landlords: removal, suspension and appointment of officers etc.
57
30

General power to remove officers
(1)

The Regulator may remove an officer of a registered social landlord if the officer—
(a) is an undischarged bankrupt or is otherwise apparently insolvent,
(b) is subject to a disqualification order or a disqualification undertaking under the
Company Directors Disqualification Act 1986 (c.46) or equivalent legislation in
Northern Ireland,

35

(c) is disqualified from being a charity trustee under section 69 of the Charities and
Trustee Investment (Scotland) Act 2005 (asp 10),
(d) is, because of a mental disorder, incapable of acting, or
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(e) is impeding the proper management of the registered social landlord because of
absence or other failure to act.
(2)
5

Before removing an officer, the Regulator must give at least 14 days’ notice of its
intention to do so to—
(a) the officer, and
(b) the registered social landlord.

(3)

58
10

In this section “apparently insolvent” has the meaning given by the Bankruptcy
(Scotland) Act 1985 (c.66).
Suspension of officers etc. during or following inquiries

(1)

The Regulator, when making or having made inquiries, may suspend a responsible
individual (pending decision on removal or otherwise) where it considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs,
(b) that the interests of a registered social landlord’s tenants need protection,

15

(c) that a registered social landlord’s assets need protection, or
(d) that the responsible individual—
(i)

is, during a moratorium under section 72, obstructing the Regulator from
performing its functions under Part 7, or

(ii) is not co-operating in accordance with section 81(2).
20

(2)

The Regulator, unless it considers the case to be one of urgency, must give at least 14
days’ notice of its intention to suspend a responsible individual to—
(a) the responsible individual, and
(b) the registered social landlord.

(3)
25

A suspension ceases to have effect—
(a) if the Regulator removes the individual or lifts the suspension, or
(b) where the Regulator does not so act, on the day falling 6 months after the inquiries
concerned are concluded.

(4)

The Regulator may give the registered social landlord directions about—
(a) the performance of a suspended individual’s functions,

30

(b) any other matter arising from the suspension,
and may appoint an individual, on such terms as it thinks fit, to perform the suspended
individual’s functions.
(5)

35

It is an offence for a suspended individual to take any action in relation to the
management or control of—
(a) the registered social landlord concerned, or
(b) any other registered social landlord,
without the Regulator’s consent.

(6)
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27

Removal of officers etc. following inquiries
(1)

The Regulator may remove a responsible individual where, having made inquiries, it
considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs,

5

(b) that the interests of a registered social landlord’s tenants need protection,
(c) that a registered social landlord’s assets need protection, or
(d) that the responsible individual—
(i)
10

is, during a moratorium under section 72, obstructing the Regulator from
performing its functions under Part 7, or

(ii) is not co-operating in accordance with section 81(2).
(2)

Before removing a responsible individual, the Regulator must give at least 14 days’
notice of its intention to do so to—
(a) the responsible individual, and

15

(b) the registered social landlord.
(3)

It is an offence for a removed individual to take any action in relation to the
management or control of—
(a) the registered social landlord concerned, or
(b) any other registered social landlord,

20

without the Regulator’s consent.
(4)

An individual guilty of such an offence is liable, on summary conviction, to—
(a) imprisonment for a term not exceeding 3 months,
(b) a fine not exceeding level 5 on the standard scale, or
(c) both.

25

60

Responsible individuals
“Responsible individual” (used in sections 58 and 59) means an officer or agent of a
registered social landlord who appears to the Regulator—
(a) to have been responsible for,
(b) to have facilitated or otherwise contributed to, or

30

(c) to have been privy to,
the misconduct, mismanagement, failure or other problem concerned.
61

Appeals against suspension or removal
(1)

An individual may appeal to the Court of Session against the Regulator’s decision to—
(a) remove the individual under section 57 or 59, or

35

(b) suspend the individual under section 58.
(2)

The Court may determine an appeal by—
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(a) confirming the decision,
(b) quashing the decision,
(c) remitting the case to the Regulator for reconsideration,
and the Court’s determination of the matter is final.
5

62

Appointment of new officers
(1)

The Regulator may appoint an individual as an officer of a registered social landlord—
(a) in place of an officer it removes under section 57 or 59,
(b) where there are no officers,
(ba) where—

10

(i)

the registered social landlord has an insufficient number of officers to be
able to appoint an officer under its constitution, and

(ii) the constitution does not provide a mechanism for appointing an officer in
such circumstances, or
(c) if the Regulator considers that an additional officer is needed for the proper
management of the registered social landlord’s financial or other affairs.

15

(2)

It is for the Regulator to determine the terms on which an officer is appointed (including
as to period of appointment and remuneration and expenses).

(2A) The Regulator may require the registered social landlord to purchase and maintain
personal indemnity insurance approved by the Regulator for the officer appointed.
20

“personal indemnity insurance” means insurance designed to indemnify against liability
attaching to an individual in connection with any negligence, default, or breach of duty
committed in the individual’s capacity as officer but does not include insurance with a
provision—
(a) prohibited by section 68A(2) of the Charities and Trustee Investment (Scotland)
Act 2005 (asp 10),

25

(b) prohibited by section 234(3) of the Companies Act 2006 (c.46), or
(c) which would be prohibited if the registered social landlord was a registered
company or a charity.
(3)

The Regulator may renew the appointment of an officer on expiry of any period of
appointment so determined.

(4)

It is for the registered social landlord to pay the appointed officer’s remuneration and
expenses.

(5)

An appointed officer is entitled—

30

35

(a) to require a general meeting of the registered social landlord to be convened
within 21 days of giving notice to the landlord’s officers of a request to that effect,
(b) to attend, speak and vote at such a general meeting (whether or not convened in
pursuance of paragraph (a)),
(c) to move a resolution at such a general meeting (whether or not so convened), and
(d) to resign or retire in accordance with the registered social landlord’s constitution.
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An appointment may be made despite any contrary restriction in the registered social
landlord’s constitution (and any such restriction contrary to anything done by virtue of
this section is accordingly overridden in relation to the appointment concerned).
Registered social landlords: asset protection

5

63

Restrictions on dealings during or following inquiries
(1)

This section applies if the Regulator, when making or having made inquiries,
considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs,

10

(b) that the interests of a registered social landlord’s tenants need protection,
(c) that a registered social landlord’s assets need protection, or
(d) that a registered social landlord’s financial viability is in jeopardy.
(2)

The Regulator may—
(a) direct the registered social landlord not to—

15

(i)

undertake particular transactions, or

(ii) make payments of a particular nature or amount,
without the Regulator’s consent, or
(b) direct a bank or other person not to dispose of any money, securities or other
assets it holds for the registered social landlord without the Regulator’s consent.
20

(3)

It is an offence for a person to fail to comply with a direction.

(4)

A person guilty of such an offence is liable on summary conviction to—
(a) imprisonment for a term not exceeding 3 months,
(b) a fine not exceeding level 5 on the standard scale, or
(c) both.

25

64

Transfer of assets following inquiries
(1)

This section applies if the Regulator, having made inquiries, considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs, or
(b) that a registered social landlord’s viability is in jeopardy for financial or
governance reasons or because it cannot provide housing services to an acceptable
standard.

30

(1A) In either case the Regulator must also consider that a transfer of some or all of a
registered social landlord’s assets would improve the management of the assets.
(2)

The Regulator may direct the registered social landlord to transfer some or all of its
assets to another registered social landlord.

(3)

The Regulator must—

35

(a) before making a direction, consult—
(i)

the tenants of any houses it proposes to transfer, and


871

Housing (Scotland) Bill
Part 6—Registered social landlords: accounts and audit

30

(ii) any secured creditor whom the Regulator knows to hold security over those
houses, and
(b) when making a direction, have regard to any views expressed by those consulted
by such time as the Regulator may specify.
5

(4)

A transfer of assets under a direction must be made on terms specified in, or determined
in accordance with, the direction.

(5)

Those terms must however—
(a) in the case of a transfer of some (but not all) of a registered social landlord’s
assets, set the price at not less than the amount which the Regulator, having
obtained an independent valuation, considers the assets would fetch if sold by a
willing seller to a willing registered social landlord, and

10

(b) in the case of a transfer of all of a registered social landlord’s assets, provide for
the settlement or transfer of all the transferor’s proper debts and liabilities in
respect of the assets (whether secured or not).
15

(6)

The Regulator may direct the transfer of assets from a registered social landlord which is
a charity only if the recipient registered social landlord is a charity which the Regulator,
after consulting the Office of the Scottish Charity Regulator, considers has the same or
similar charitable purposes (within the meaning of section 7(2) of the Charities and
Trustee Investment (Scotland) Act 2005 (asp 10)).

20

(7)

The Regulator may direct the transfer of assets which the registered social landlord is
under a duty to apply in accordance with section 19(1) of the Charities and Trustee
Investment (Scotland) Act 2005 (asp 10) only if the Regulator—
(a) consults with the Office of the Scottish Charity Regulator, and
(b) after doing so, considers that the recipient registered social landlord will secure
the proper application of those assets for the purposes which were set out in the
transferor registered social landlord’s entry in the Scottish Charity Register
immediately before its removal from that register.

25

PART 6
REGISTERED SOCIAL LANDLORDS: ACCOUNTS AND AUDIT
30

65

Determination of accounting requirements
(1)

The Regulator may determine accounting requirements with a view to ensuring that the
accounts of each registered social landlord—
(a) are prepared in a proper form, and
(b) give a true and fair view of—

35

(i)

its state of affairs in relation to its housing activities, and

(ii) the disposition of funds and assets which it holds, or has held, in
connection with its housing activities.

40

(2)

A determination may be made generally or for particular purposes (and different
determinations may be made for different registered social landlords or different cases).

(3)

Before making, revising or withdrawing a determination, the Regulator must consult—
(a) registered social landlords or their representatives,
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(b) the Office of the Scottish Charity Regulator,
(c) the Office for Tenants and Social Landlords, and
(d) such bodies representing auditors and accountants as the Regulator thinks fit.
(4)

The Regulator must make arrangements for bringing a determination (and any revision
or withdrawal) to the attention of affected registered social landlords.

(5)

A determination must not relate to a period beginning before it is published.

5

66

10

Compliance with accounting requirements
(1)

The accounts of a registered social landlord must comply with accounting requirements
determined by the Regulator.

(2)

The auditor’s report must state the auditor’s opinion on whether the accounts so comply.

67

Delivery of accounts and audit
A registered social landlord must provide the Regulator with a copy of its accounts and
auditor’s report within 6 months of the end of the period to which they relate.

68
15

Failure to deliver compliant accounts
(1)

It is an offence for a registered social landlord to fail to comply with section 66 or 67.

(2)

A registered social landlord guilty of such an offence is liable on summary conviction to
a fine not exceeding level 3 on the standard scale.

69

Disclosure of information
(1)

20

This section applies to any person appointed—
(a) to carry out an audit of a registered social landlord’s accounts, or
(b) as a reporting accountant in relation to registered social landlord.
“reporting accountant” means a person appointed to prepare a report which, by virtue of
any enactment, has to be prepared in respect of accounts which are not subject to audit.

(2)

A person to whom this section applies must disclose information to the Regulator (and
may express an opinion on it) where the person has reasonable cause to believe that the
information is likely to be of material significance in relation to the performance of the
Regulator’s general functions under section 3(1)(b).

(3)

A person to whom this section applies may disclose information to the Regulator (and
express an opinion on it) where the person has reasonable cause to believe that—

25

30

(a) there is no requirement to report the information under subsection (2), but
(b) the information is likely to be relevant to the performance of any of the
Regulator’s functions.
(4)

A duty or power which arises under subsection (2) or (3) is not affected if the person in
relation to whom it arises subsequently stops acting in the capacity mentioned in
subsection (1).

(5)

No duty of confidentiality or other restriction on disclosure howsoever imposed prevents
a person from disclosing information to the Regulator under this section.

35
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PART 7
REGISTERED SOCIAL LANDLORDS: INSOLVENCY ETC.
Moratorium
70
5

Notification of step towards insolvency etc.
(1)

A person specified in the following table must notify the Regulator—
(a) before taking a step so specified, and
(b) as soon as reasonably practicable after such a step is taken.
Person

Step

The person taking A step to enforce a security over a registered social
the step
landlord’s land

10

The petitioner

Presenting a petition for the winding up of a registered social
landlord (but not the presenting of a petition by the Regulator
under section 101)

The
registered Notice being given (in accordance with the constitution of
social landlord
the body to those entitled to vote on the resolution) of the
proposal of a resolution for the winding up of a registered
social landlord

15

The person who Applying for, or making, an administration order in respect
applied for the of a registered social landlord which is a registered company
order

20

The
person Appointing an administrator in respect of a registered social
making
the landlord which is a registered company
appointment
(2)

The Regulator may determine for the purposes of this Part what is meant by a step to
enforce a security over a registered social landlord’s land.

(3)

Before making, revising or withdrawing a determination, the Regulator must consult—

25

(a) Ministers,
(b) registered social landlords or their representatives, and
(c) secured creditors of registered social landlords or their representatives.
30

(4)

71

Effect of failure to notify
(1)
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The Regulator must make arrangements for bringing any determination (and any
revision or withdrawal) to the attention of those affected by it.

A step specified in the table in section 70 has no effect if the person so specified fails to
give notice under subsection 70(1)(a) before the step is taken.
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72

5

Failure to give notice of such a step under section 70(1)(b) does not invalidate the step.
Moratorium

(1)

A moratorium on the disposal of a registered social landlord’s land begins when a step
specified in the table in section 70 is taken in respect of the registered social landlord.

(2)

The taking of another such step during the moratorium does not trigger a new
moratorium or affect the duration of the existing one.

73

10

33

Period of moratorium
(1)

A moratorium ends (unless extended or cancelled) 56 days after notice of the step in
respect of which it began is given under section 70(1)(b).

(2)

The Regulator may extend the moratorium from time to time (but may do so only with
the consent of all of the registered social landlord’s secured creditors whom the
Regulator can locate after making reasonable enquiries).

(3)

The Regulator must give notice of any extension to—
(a) the registered social landlord, and

15

(b) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.

20

(4)

The Regulator may, after consulting the person whose step triggered a moratorium,
cancel the moratorium where it considers that the proper management of the registered
social landlord’s land can be secured without making proposals under section 77.

(5)

The Regulator must give notice of a moratorium ending to—
(a) the registered social landlord, and
(b) all of the registered social landlord’s secured creditors whom the Regulator can
locate after making reasonable enquiries.

(6)
25

74

30

Such a notice must (except where the moratorium has been cancelled) include an
explanation of section 74.
Further moratorium

(1)

If a moratorium ends (other than by cancellation), taking a step specified in the table in
section 70 in respect of the registered social landlord concerned within 3 years of the
moratorium ending does not trigger another moratorium.

(2)

But the Regulator may, in such circumstances, renew the original moratorium for a
specified period if all of the registered social landlord’s secured creditors whom the
Regulator can locate after making reasonable enquiries consent to the renewal.

(3)

The Regulator must give notice of a renewal of a moratorium to—
(a) the registered social landlord, and

35

(b) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.
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75

Effect of moratorium
(1)

During a moratorium a registered social landlord’s land may not be disposed of without
the Regulator’s consent.

(2)

Subsection (1)—

5

(a) applies to disposals by the registered social landlord and by any other person
having power to dispose of the registered social landlord’s land, but
(b) does not apply to a disposal for which the Regulator’s consent is not required
because of section 104.
(3)

10

The Regulator’s consent to a disposal may be given—
(a) before or after the moratorium begins,
(b) subject to such conditions as the Regulator considers appropriate.

(4)
76

A purported disposal during a moratorium without consent is void.
Interim manager

(1)
15

During a moratorium the Regulator may appoint, or require the registered social
landlord to appoint, an interim manager—
(a) to manage its housing activities or its financial and other affairs generally, or
(b) to manage particular aspects of those activities or affairs.

20

(2)

It is for the Regulator to determine the terms on which an interim manager is to be
appointed (including as to period of appointment and remuneration and expenses).

(3)

An interim manager’s appointment ends with the earliest of the following—
(a) any date specified in the appointment,
(b) the end of the moratorium, or
(c) the agreement of proposals under section 79.

(4)
25

An interim manager has—
(a) general powers to do anything required to perform the interim manager’s
functions (including power to enter into agreements or do anything else which the
registered social landlord has power to do), and
(b) such specific powers as the Regulator may specify.

(5)
30

But an interim manager—
(a) must comply with any direction by the Regulator about the performance of the
interim manager’s functions (and may be removed on failure to so comply), and
(b) may not dispose of land.

35
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(6)

An interim manager acts as the registered social landlord’s agent and is accordingly not
personally liable on an agreement entered into as interim manager.

(7)

Anyone dealing with a manager in good faith and for value need not inquire whether the
interim manager is acting within the powers conferred by virtue of this section.

Housing (Scotland) Bill
Part 7—Registered social landlords: insolvency etc.

35

Making proposals
77

Proposals: formulation
(1)

The Regulator may, during a moratorium, make proposals about the future ownership
and management of the registered social landlord’s land with a view to ensuring that
land is managed properly in the future by a registered social landlord.

(2)

Before making proposals, the Regulator must consult—

5

(a) the registered social landlord,
(b) all of the registered social landlord’s secured creditors whom the Regulator can
locate after making reasonable enquiries,
10

(c) the registered social landlord’s tenants (so far as practicable),
(d) where the registered social landlord is a registered society, the Financial Services
Authority, and
(e) where the registered social landlord is a charity, the Office of the Scottish Charity
Regulator.

15

(3)

The Regulator must, when formulating proposals—
(a) have regard to the interests of the registered social landlord’s creditors as a whole
(both secured and unsecured), and
(b) so far as practicable, aim to avoid worsening the position of the registered social
landlord’s unsecured creditors.

20

(4)

Proposals may provide for the appointment of a manager to implement the proposals
(and proposals which do so must provide for the payment of the manager’s
remuneration and expenses).

(5)

Proposals must not include anything which would result in—
(a) non-preferential debts being paid before preferential debts,

25

(b) preferential creditors being paid different proportions of preferential debts (except
where affected preferential creditors agree to be paid a smaller proportion).
“preferential debt” and “preferential creditor” have the same meaning as in the
Insolvency Act 1986 (c.45).
78

30

Proposals: submission
(1)

The Regulator must submit its proposals to all of the registered social landlord’s secured
creditors whom the Regulator can locate after making reasonable enquiries.

(2)

The Regulator must give notice of submitted proposals to—
(a) the registered social landlord and its officers, and
(b) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.

35

(3)

79

The Regulator must also make arrangements for bringing submitted proposals to the
attention of the registered social landlord’s members, tenants and unsecured creditors.
Proposals: agreement

(1)

Secured creditors to whom proposals are submitted under section 78 may—
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(a) agree to the proposals (with or without modification), or
(b) reject the proposals.

5

(2)

Proposals agreed with modifications have effect only if the Regulator agrees to the
modifications.

(3)

The Regulator must give notice of agreed proposals to—
(a) the registered social landlord and its officers,
(b) all of the registered social landlord’s secured creditors whom the Regulator can
locate after making reasonable enquiries,
(c) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land,

10

(d) where the registered social landlord is a registered society, the Financial Services
Authority, and
(e) where the registered social landlord is a charity, the Office of the Scottish Charity
Regulator.
15

(4)

80

The Regulator must also make arrangements for bringing agreed proposals to the
attention of the registered social landlord’s members, tenants and unsecured creditors.
Modifying proposals

(1)

Agreed proposals may be modified from time to time with the agreement of—
(a) the Regulator, and

20

(b) all of the registered social landlord’s secured creditors to whom the original
proposals were submitted.
(2)

Sections 77 and 79(3) apply to modified proposals as to the original proposals (and
references in sections 81 to 87 to agreed proposals include references to modified
proposals).
Implementing proposals

25

81

Implementation of agreed proposals
(1)

Agreed proposals are binding on and accordingly must be implemented by—
(a) the Regulator,
(b) the registered social landlord,

30

(c) the registered social landlord’s creditors (both secured and unsecured), and
(d) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.
(2)

35
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The registered social landlord’s officers must co-operate in the implementation of
agreed proposals.
But this subsection does not require or allow officers to do anything in breach of a
fiduciary or other duty owed by them.
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Appointment of manager to implement proposals
(1)

The Regulator must appoint a manager to implement agreed proposals (where the
proposals so provide).

(2)

A manager must comply with any direction by the Regulator about the performance of
the manager’s functions (and may be removed on failure to so comply).

(3)

A manager may apply to the Court of Session for directions about the performance of
the manager’s functions (and a direction by the court supersedes any contrary direction
by the Regulator).

(4)

The Regulator may appoint another manager in place of a person who for any reason
ceases to be manager.

5

10

83

Manager: powers
(1)

A manager appointed to implement agreed proposals may do anything necessary to
secure that implementation.

(2)

A manager may, in particular—

15

(a) take possession of land (and raise legal proceedings for that purpose),
(b) sell or otherwise dispose of land by public auction or private contract,
(c) raise or borrow money,
(d) grant security over land,
(e) grant or enter into, or accept a renunciation of, a lease or tenancy,

20

(f) carry on the registered social landlord’s business (in so far as relating to
management and transfer of land),
(g) carry out works, or do anything else, in connection with the management or
transfer of land,
(h) execute deeds or other documents on behalf of the registered social landlord,

25

(i) use the registered social landlord’s seal (if it has one),
(j) make any arrangement or compromise on behalf of the registered social landlord,
(k) appoint (and dismiss) agents and staff,
(l) appoint a solicitor, accountant or other professional to assist the manager,
(m) make payments,

30

(n) take out insurance,
(o) raise or defend legal proceedings,
(p) refer a dispute to arbitration,
(q) do anything incidental to the exercise of the above powers.
(3)

A manager acts as the registered social landlord’s agent and is accordingly not
personally liable on an agreement entered into as manager.

(4)

Anyone dealing with a manager in good faith and for value need not inquire whether the
manager is acting within the powers conferred by virtue of this section.

(5)

A manager must, so far as practicable—

35
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(a) consult the registered social landlord’s tenants before doing anything likely to
affect them, and
(b) inform them of the effect of any such action.
84
5

Manager of industrial and provident society: extra powers
(1)

This section applies where a manager is appointed to implement proposals relating to a
registered social landlord which is a registered society.

(2)

The manager may make and execute, on behalf of the society—
(a) an instrument providing for the amalgamation of the society with another
registered society (“amalgamation instrument”), or

10

(b) an instrument transferring the society’s engagements.
(3)

An amalgamation instrument executed by a manager has the same effect as a resolution
by the society under section 50 of the Co-operative and Community Benefit Societies
and Credit Unions Act 1965 (c.12) (amalgamation of societies by special resolution).

(4)

An instrument transferring the engagements has the same effect as a transfer of
engagements under section 51 or 52 of the Co-operative and Community Benefit
Societies and Credit Unions Act 1965 (c.12) (and, in particular, has effect subject to
section 54 of that Act).

(5)

The manager must send a copy of the instrument (signed by the manager) to the
Financial Services Authority.

(6)

The copy instrument must be registered by that Authority and the instrument does not
take effect until the copy is so registered.

(7)

A copy instrument must be sent for registration within 14 days of execution (but a copy
registered after that period is valid).

15

20

85
25

Regulator assistance
(1)

The Regulator may give financial or other assistance to a registered social landlord in
order to—
(a) preserve its position pending the making or agreement of proposals, or
(b) facilitate implementation of agreed proposals.

(2)
30

In order to facilitate implementation of agreed proposals, the Regulator may give
financial or other assistance to—
(a) a manager appointed to implement agreed proposals,
(b) an officer of the registered social landlord.

(3)

The Regulator may, in particular—
(a) lend staff,

35

(b) arrange payment of a manager’s remuneration and expenses.
(4)

But the Regulator may not—
(a) pay grants,
(b) make loans,
(c) indemnify a manager or officer, or
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(d) make payments, or give guarantees, connected with loans (whether secured or
otherwise),
without the consent of Ministers.
86
5

Failure by manager to implement agreed proposals
(1)

This section applies where a registered social landlord, or any of its creditors, applies to
the Court of Session on the ground that a manager has acted otherwise than in
accordance with agreed proposals.

(2)

The Court may—
(a) confirm, modify or reduce any decision or other act of the manager,

10

(b) give the manager directions, or
(c) make such other order as the court thinks fit.
87

Other failure to implement agreed proposals
(1)

This section applies where any person bound by agreed proposals applies to the Court of
Session on the ground that another person so bound has acted, or proposes to act,
otherwise than in accordance with the proposals.

(2)

The Court may—

15

(a) confirm or modify the act,
(b) declare the act to be of no effect, or
(c) make such other order (by way of interdict, award of damages or otherwise) as the
court thinks fit.

20

88

Meaning of “land”
References in this Part to a registered social landlord’s land include references to any
existing or future interest of the landlord in rent or other receipts arising from land.

PART 8
25

REGISTERED SOCIAL LANDLORDS: ORGANISATIONAL CHANGE ETC.
Change of name, office or constitution
89

Change of name or office
A registered social landlord must give the Regulator notice of any change to—
(a) its name, or

30

(b) its registered or principal office,
within 28 days of the change being made.
90

Change of constitution
An amendment to a registered social landlord’s constitution (other than a change of
name or office) is valid only if the Regulator consents to the amendment.
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91

Change of industrial and provident society’s rules: supplementary
(1)

This section applies where a registered social landlord which is a registered society
obtains the Regulator’s consent under section 90 to an amendment of its rules.

(2)

A copy of the consent must accompany the copies of the amendment sent to the
Financial Services Authority in accordance with section 10(1) of the Co-operative and
Community Benefit Societies and Credit Unions Act 1965 (c.12).

(3)

The Co-operative and Community Benefit Societies and Credit Unions Act 1965 (c.12)
applies in relation to sections 89 and 90 and subsection (2) of this section as if those
provisions were contained in section 10 of that Act.

5

10

91A

Change of registered company’s articles: supplementary

(1)

This section applies where a registered social landlord which is a registered company
obtains the Regulator’s consent under section 90 to an amendment of its articles of
association.

(2)

A copy of the consent must accompany the copy resolution sent to the registrar of
companies in accordance with section 30 of the Companies Act 2006 (c.46).

15

Industrial and provident societies: restructuring, winding up and dissolution
92

Restructuring, winding up and dissolution of industrial and provident societies
(1)

This group of sections applies to a registered social landlord—
(a) which is a registered society, and

20

(b) whose inclusion in the register has been recorded by the Financial Services
Authority.
(1A) Chapter 2 of Part 9A makes provision for Regulator consent for the purpose of section
93.
(2)

25

93

Restructuring of society
(1)

30

The Regulator must not give any other consent for the purposes of this group of sections
unless satisfied that the society has consulted its tenants about the matter for which
consent is needed.

The Financial Services Authority may register a special resolution passed by the society
for the purposes of a restructuring provision only if—
(a) the Regulator consents to the special resolution, and
(b) a copy of the consent accompanies the copy special resolution sent to the
Financial Services Authority for the purposes of the Co-operative and Community
Benefit Societies and Credit Unions Act 1965 (c.12).

35

“restructuring provision” means any of the following provisions of the Co-operative and
Community Benefit Societies and Credit Unions Act 1965 (c.12)—
section 50 (amalgamation)
section 51 (transfer of engagements)
section 52 (conversion into or amalgamation with registered company)
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41

Any new body created, or to whom engagements are transferred, in pursuance of the
special resolution is to be included in the register (and is to be treated as so included
pending such inclusion).
Voluntary winding up of society

5

A resolution for the voluntary winding up of the society under the Insolvency Act 1986
(c.45) is valid only if—
(a) the Regulator consents to the resolution before it is passed, and
(b) a copy of the consent accompanies the copy resolution sent to the Financial
Services Authority for the purposes of section 30 of the Companies Act 2006
(c.46) (as applied by virtue of section 55 of the Co-operative and Community
Benefit Societies and Credit Unions Act 1965 (c.12) and section 84(3) of the
Insolvency Act 1986 (c.45)).

10

95

Dissolution of society
The Financial Services Authority may register an instrument of dissolution of the
society under section 58 of the Co-operative and Community Benefit Societies and
Credit Unions Act 1965 (c.12), or cause notice of the dissolution to be advertised under
that section, only if—

15

(a) the Regulator consents to the dissolution, and
(b) a copy of the consent accompanies the instrument sent to the Financial Services
Authority for the purposes of that section.

20

Companies: restructuring and winding up
96

Restructuring and winding up of companies
(1)

25

(1A) Chapter 2 of Part 9A makes provision for Regulator consent for the purpose of section
97.
(2)

30

This group of sections applies to a registered social landlord which is a registered
company.

97

The Regulator must not give any other consent for the purposes of this group of sections
unless satisfied that the company has consulted its tenants about the matter for which
consent is needed.
Restructuring of company

(1)

A court order made in respect of the company under section 899 or 900 of the
Companies Act 2006 (c.46) has effect only if––
(a) the Regulator consents to the order before it is made, and
(b) a copy of the consent accompanies the copy of the order delivered to the registrar
of companies in accordance with section 900(6) of the Companies Act 2006
(c.46).

35

(2)

40

Where the whole or any part of the undertaking and property and liabilities of the
company are transferred to another company in pursuance of an order under section 900
of the Companies Act 2006 (c.46), that other company is to be included in the register
(and is to be treated as so included pending such inclusion).
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98

Conversion of company into industrial and provident society
(1)

A special resolution by the company under section 53 of the Co-operative and
Community Benefit Societies and Credit Unions Act 1965 (c.12) has effect only if––
(a) the Regulator consents to the special resolution before it is passed, and

5

(b) a copy of the consent accompanies the resolution sent to the registrar of
companies in accordance with section 53(4) of the Co-operative and Community
Benefit Societies and Credit Unions Act 1965 (c.12).
(2)

10

99

The new registered society created in pursuance of that resolution is to be included in
the register (and is to be treated as so included pending such inclusion).
Company voluntary arrangement
A voluntary arrangement under Part 1 of the Insolvency Act 1986 (c.45) in relation to
the company does not take effect under section 5 of that Act unless the Regulator
consents to the voluntary arrangement.

100
15

Voluntary winding up of company
A special resolution for the voluntary winding up of the company under the Insolvency
Act 1986 (c.45) is valid only if––
(a) the Regulator consents to the special resolution before it is passed, and
(b) a copy of the consent accompanies the copy resolution sent to the registrar of
companies in accordance with section 30 of the Companies Act 2006 (c.46).
Winding up petition

20

101
(1)

Regulator’s power to petition for winding up
This section applies to a registered social landlord which is—
(a) a registered society, or
(b) a registered company.

25

(2)

The Regulator may present a petition for the winding up of the registered social landlord
under the Insolvency Act 1986 (c.45) on the ground—
(a) that the registered social landlord is failing properly to carry out its objects,
(b) that the registered social landlord is unable to pay its debts within the meaning of
section 123 of that Act, or

30

(c) the Regulator has directed the registered social landlord under section 64 to
transfer all its assets to another registered social landlord.
Asset transfer on dissolution or winding up
102
(1)

35
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Co-operative and Community Benefit Societies and Credit Unions Act 1965
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(b) which is a registered company wound up under the Insolvency Act 1986 (c.45).

5

(2)

Any surplus assets available after the registered social landlord’s liabilities have been
discharged are to be transferred to such other registered social landlord as the Regulator
directs.

(3)

The Regulator must—
(a) before making a direction, consult the tenants of any houses to be included in the
transfer, and
(b) when making a direction, have regard to any views expressed by those consulted
by such time as the Regulator may specify.

10

(4)

The Regulator may discharge any liability of the registered social landlord in order to
ensure that assets which would otherwise need to be sold to discharge that liability are
instead transferred under subsection (2).

(5)

The Regulator may direct the transfer of assets from a registered social landlord which is
a charity only if the recipient registered social landlord is a charity which the Regulator,
after consulting the Office of the Scottish Charity Regulator, considers has the same or
similar charitable purposes (within the meaning of section 7(2) of the Charities and
Trustee Investment (Scotland) Act 2005 (asp 10)).

15

20

(5A) The Regulator may direct the transfer of assets which the registered social landlord is
under a duty to apply in accordance with section 19(1) of the Charities and Trustee
Investment (Scotland) Act 2005 (asp 10) only if the Regulator—
(a) consults with the Office of the Scottish Charity Regulator, and
(b) after doing so, considers that the recipient registered social landlord will secure
the proper application of those assets for the purposes which were set out in the
transferor registered social landlord’s entry in the Scottish Charity Register
immediately before its removal from that register.

25

(6)

This section has effect despite anything in—
(a) the Co-operative and Community Benefit Societies and Credit Unions Act 1965
(c.12),
(b) the Insolvency Act 1986 (c.45),

30

(c) the Companies Act 2006 (c.46), or
(d) the registered social landlord’s constitution.
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PART 9
DISPOSAL OF LAND OR ASSETS BY REGISTERED SOCIAL LANDLORDS
103
(1)
5

Power to dispose of land or assets
A registered social landlord has power to dispose of land, or to dispose of any other
asset by granting security over it, but may do so only if—
(a) the Regulator consents to the disposal, or
(b) the Regulator’s consent is not required because of section 104.

(2)

The Regulator may—
(a) give general consent to certain disposals, or

10

(b) give consent for particular purposes (for example, for particular registered social
landlords, particular land or particular disposals).
(3)
104
(1)

15

The Regulator’s consent may be conditional.
Disposals not requiring consent
The Regulator’s consent under this Part is not required for a disposal—
(a) by way of a lease under a Scottish secure tenancy (or what would be such a
tenancy but for schedule 1 to the Housing (Scotland) Act 2001 (asp 10)),
(b) by way of a lease under a short Scottish secure tenancy,
(c) by way of a lease under an assured tenancy or an assured agricultural occupancy,
(d) by way of a lease under what would be an assured tenancy but for any of
paragraphs 3 to 8 and 12 of schedule 4 to the Housing (Scotland) Act 1988 (c.43),

20

(e) by way of an occupancy arrangement,
(f) made in pursuance of the right to buy conferred by Part 3 of the Housing
(Scotland) Act 1987 (c.26),
(fa) made in pursuance of a direction given by the Regulator under section 64 or 102,
25

(fb) for which the Regulator’s consent is required under section 75,
(fc) made in implementation of agreed proposals under section 83 or 84,
(fd) arising from a restructuring for which the Regulator’s consent is required under
Part 8, or
(g) of such type and made in such manner as the Regulator may determine.

30

(2)

For the purposes of subsection (1)(e) an occupancy arrangement is an arrangement other
than a lease—
(a) under which a person has the lawful right to occupy living accommodation
(within the meaning of section 194 of the Housing (Scotland) Act 2006 (asp 1))
which forms part of premises or a group of premises owned by the landlord, and

35

(b) where the occupants of the premises share with each other one or more of—
(i)

a toilet,

(ii) personal washing facilities, or
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(iii) facilities for the preparation or provision of cooked food.
(3)

Before making, revising or withdrawing a determination under subsection (1)(g), the
Regulator must consult—
(a) Ministers,

5

(b) registered social landlords or their representatives, and
(c) secured creditors of registered social landlords or their representatives.
(4)

105
10

The Regulator must make arrangements for bringing a determination (and any revision
or withdrawal) to the attention of those affected by it.
Notification where disposal consent not required

(1)

If a registered social landlord makes a disposal which does not require the Regulator’s
consent it must notify the Regulator as soon as reasonably practicable.

(2)

The Regulator may make a determination dispensing with the notification requirement.

(3)

A determination may be given generally or for particular purposes (and different
determinations may be issued for different social landlords or for different areas or
properties).

(4)

Before issuing, revising or withdrawing a general determination, the Regulator must
consult—

15

(a) Ministers,
(b) tenants of social landlords or their representatives,
20

(c) registered social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
(5)

106
25

(1)

The Regulator need not consult on a specific determination relating only to one or more
particular registered social landlords or properties.
Tenant consultation: other disposals
This section applies where—
(a) a registered social landlord proposes to make a disposal of land for which the
Regulator’s consent under this Part is required, and
(b) Part 9A does not apply in relation to the proposed disposal (see section 109).

(2)
30

The registered social landlord must—
(a) consult—
(i)

tenants of any houses included in the disposal, and

(ii) any other person whom the Regulator requires the landlord to consult, and
(b) inform the Regulator of the views expressed by those consulted.
107
35

Effect of disposals without consent
A disposal of land by a registered social landlord for which the Regulator’s consent is
required is void if the Regulator has not consented to the disposal.
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108

De-registered bodies
This Part applies in relation to a disposal of land by a body removed from the register of
social landlords as if that body were still registered.
But it only so applies in relation to land held by the body before it was so removed.

5

PART 9A
SPECIAL PROCEDURE FOR DISPOSALS AND RESTRUCTURING RESULTING IN CHANGE OF LANDLORD
CHAPTER 1
DISPOSALS BY A REGISTERED SOCIAL LANDLORD
109

10

(1)

Disposals resulting in change of landlord
This Chapter applies to a disposal of land by a registered social landlord—
(a) for which the Regulator’s consent under Part 9 is required, and
(b) as a result of which a tenant under a Scottish secure tenancy will cease to be a
tenant of the registered social landlord making the disposal.

15

(1A) Where this Chapter applies, the special procedure set out in sections 110 to 114A
applies to the disposal.
(2)

110

Where this Chapter applies to only a part of a disposal of land, it applies to that part as
to a separate disposal.
Regulator’s initial decision
The Regulator may, having regard to any information available to it—

20

(a) refuse consent to the disposal, or
(b) direct the registered social landlord to consult with tenants in accordance with
section 111.
111
(1)

25

Consultation with tenants
A registered social landlord proposing to make a disposal must, after a direction given
by the Regulator under section 110, serve a notice on the tenants of each house included
in the proposed disposal—
(a) specifying to whom the proposed disposal is to be made,
(b) explaining the likely consequences of the disposal for the tenants,
(c) informing them of their right to make representations to the registered social
landlord within such reasonable period (of not less than 28 days) as may be
specified, and

30

(d) including such other details about the proposed disposal as the landlord considers
appropriate.
(2)
35
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The registered social landlord must, after considering any timeous representations made
in pursuance of the notice served under subsection (1), serve a further notice on the
tenants concerned—
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(a) informing them—
(i)

of any significant changes to the proposed disposal, and

(ii) of their right to object to the proposed disposal within such reasonable
period (of not less than 28 days) specified in the notice, and
5

(b) explaining that the disposal requires the Regulator’s consent.
111A
(1)

Regulator’s consent
Following consultation under section 111, the Regulator may—
(a) refuse consent to the disposal, or
(b) consent to the disposal, subject to tenant authorisation.

10

(2)

Tenant authorisation is given when—
(a) the Regulator—
(i)

directs the registered social landlord to conduct a ballot under section 113,
or

(ii) directs the registered social landlord to seek the written agreement of
tenants in accordance with section 113A, and

15

(b) the outcome is approved by the Regulator under section 114A.
(3)

The Regulator when making its decision under subsection (1)—
(a) must have regard to the results of the consultation under section 111, and
(b) may have regard to any other information available to it.

20

25

(4)

Where the disposal is to a person other than a registered social landlord, the Regulator
must not consent unless it is satisfied that a disposal to a registered social landlord is not
appropriate.

(5)

A consent under this section may be subject to such conditions as the Regulator thinks
fit.

(6)

Nothing in section 114A affects the Regulator’s general discretion to refuse consent to a
disposal under this section on grounds relating to whether a disposal is supported by
tenants.

112
(1)
30

Further information
The Regulator may, before making its decision under section 114A—
(b) require the registered social landlord concerned to provide any information—
(i)

about representations and objections made by tenants and others in relation
to the proposed disposal, or

(iii) otherwise relating to the proposed disposal,
which the Regulator considers relevant,
35

(c)

direct the registered social landlord concerned—
(i)

to carry out further consultation with tenants in addition to that carried out
under section 111, and


889

Housing (Scotland) Bill
Part 9A—Special procedure for disposals and restructuring resulting in change of landlord
Chapter 1—Disposals by a registered social landlord

48

(ii) to give the Regulator such information about that consultation as it may
require.
113
(1)

A registered social landlord must, where given a direction to do so by the Regulator,
conduct a ballot of tenants of houses included in the proposed disposal on the question
of whether the tenants wish the disposal to proceed.

(2)

The registered social landlord must inform the Regulator of the results of the ballot.

(3)

The registered social landlord must, when conducting the ballot and informing the
Regulator of the results, have regard to any guidance issued by Ministers about such
matters.

5

10

113A

15

Ballot

Written agreements

(1)

A registered social landlord must, where given a direction to do so by the Regulator,
seek the written agreement to the disposal from tenants of houses included in the
proposed disposal.

(2)

The registered social landlord must provide the Regulator with information about every
written agreement sought.

114

Unaffected tenants

(1)

In this section, “unaffected tenant” means a tenant of a house included in a proposed
disposal of land who the registered social landlord expects to have vacated the house
before the disposal is made.

(2)

The registered social landlord—

20

(a) need not give notice (or further notice) under section 111 to an unaffected tenant,
and
(b) may exclude an unaffected tenant from any ballot conducted under section 113,
and

25

(c) where directed to seek the written agreement of tenants under section 113A, need
not seek the agreement of an unaffected tenant.
(3)
30

114A
(1)
35

But, where a registered social landlord does not give such a notice or so excludes a
tenant from the ballot or does not seek the tenant’s written consent, the Regulator must
not decide whether to give approval under section 114A unless the registered social
landlord has served notice on the Regulator confirming that the tenants concerned have
all vacated the houses concerned.
Regulator’s approval
Where a direction is made under section 111A(1)(b), the Regulator must—
(a) approve the disposal if satisfied—
(i)
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(ii) that the landlord has obtained the written agreement of a majority of the
tenants whose written agreement the landlord was required to seek under
section 113A, or
(b) if not so satisfied, withdraw the conditional consent it gave under section
111A(1)(b).

5

(2)

The Regulator may, before making its decision under this section, require the registered
social landlord concerned to provide information about—
(a) the ballot conducted under section 113, or
(b) the written agreements sought under section 113A.

10

115

Purchaser protection
Failure by the Regulator or by a registered social landlord to comply with any provision
of this Chapter in relation to a disposal does not invalidate the Regulator’s consent to the
disposal.
CHAPTER 2

15

RESTRUCTURING OF A REGISTERED SOCIAL LANDLORD
115A
(1)

Restructuring resulting in change of landlord
This Chapter applies to a restructuring by a registered social landlord—
(a) in relation to which the Regulator’s consent is required under section 93 or 97,
and

20

(b) as a result of which a tenant under a Scottish secure tenancy will cease to be a
tenant of the registered social landlord proposing the restructuring.
(2)

Despite subsection (1), this Chapter does not apply where—
(a) a registered society converts into a company in accordance with section 52 of the
Co-operative and Community Benefit Societies and Credit Unions Act 1965, or

25

(b) the registered social landlord in respect of which a court order is made under
section 899 or 900 of the Companies Act 2006 (c.46) is being wound up or is in
administration.
(3)

30

115B

The special procedure set out in sections 110 to 114A of Chapter 1 applies in relation to
a restructuring to which this Chapter applies as it applies in relation to a disposal to
which Chapter 1 applies.
Purchaser protection
Failure by the Regulator or by a registered social landlord to comply with any provision
of sections 110 to 115 of Chapter 1 in relation to a restructuring does not invalidate the
Regulator’s consent to the restructuring.
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PART 10
CHANGE OF LANDLORD: SECURE TENANTS
116
(1)

An approved person has the right to acquire an eligible house from a local authority
landlord.

(2)

That right includes the right to acquire such other heritable property owned by the local
authority landlord which will reasonably serve a beneficial purpose in connection with
the occupation of that house (and references in this Part to “house” are to be construed
accordingly).

5

10

15

117

Approved persons

(1)

The Regulator may approve any person (other than a local authority landlord) as a
person who may exercise the right conferred by section 116.

(2)

An approval may be given generally or for particular persons, acquisitions, areas or
purposes and different approvals may be given for different cases.

(3)

An approval may be given subject to conditions (for example, an approval may specify a
maximum number of houses which the approved person may acquire).

(4)

The Regulator may vary or revoke an approval (but such a revocation or approval has no
effect on transactions previously completed).

118
20

Right to acquire certain houses from local authority landlords

(1)

Eligible houses
An eligible house is a house (other than an exempt house) which is—
(a) owned by a local authority landlord, and
(b) occupied by a qualifying tenant.

(2)

A “qualifying tenant” is a tenant under a Scottish secure tenancy (other than a tenancy in
respect of which an order for recovery of possession has been granted under section
16(2) of the Housing (Scotland) Act 2001 (asp 10)).

(3)

An exempt house is a house—

25

(a) which is one of a group which has been provided with facilities (including a call
system and the services of a warden) specially designed or adapted for the needs
of persons of pensionable age or disabled persons,
30

(b) which has facilities which are substantially different from those of an ordinary
house and has been designed or adapted for occupation by a person of pensionable
age or a disabled person whose special needs require accommodation of the kind
provided by the house, or
(c) which falls within subsection (4).

35

(4)

A house falls within this subsection if—
(a) it is held by Orkney Islands Council, Shetland Islands Council or Comhairle nan
Eilean Sar for the purposes of its functions as an education authority and is
required for the accommodation of a person who is or will be employed by the
council for those purposes, and
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(b) the council concerned is not likely to be able reasonably to provide other suitable
accommodation for that person.
119
(1)
5

Application to acquire eligible house
An approved person may make an application to a local authority landlord which—
(a) states that the applicant seeks to acquire under this Part an eligible house owned
by the local authority landlord, and
(b) is otherwise in such form as the Regulator may from time to time determine.

(2)
10

Such an application must be accompanied by the written agreement to an approach
being made to the local authority landlord of—
(a) the qualifying tenant occupying the eligible house (and in the case of a joint
tenancy each qualifying tenant), and
(b) any spouse or civil partner of such a qualifying tenant, or any person living with
such a qualifying tenant as if they were the tenant’s spouse or civil partner, who
occupies the house as an only or principal home.

15

(3)

The applicant must give a copy of the application to—
(a) the Regulator, and
(b) each qualifying tenant.

(4)
20

An application ceases to have effect if, at any time before notice of acceptance of an
offer to sell is given under section 123—
(a) the applicant withdraws the application by giving notice of withdrawal to the local
authority landlord and each qualifying tenant,
(b) a person whose agreement has been obtained for the purposes of subsection (2)
withdraws that agreement by giving notice to the local authority landlord and the
applicant, or

25

(c) the applicant is required to do anything under this Part within a certain period and
that period (or that period as extended under section 127) expires without the
applicant doing what is required,
but this does not affect the applicant’s right to make a further application.
120

30

(1)

Offer to sell
The local authority landlord must, within 2 months of an application being made under
section 119—
(a) make an offer to sell the house to the applicant—
(i)

35

at a price equal to the market value of house as determined in accordance
with section 121, and

(ii) subject to conditions imposed in accordance with section 122, or
(b) refuse the application under section 124.
(2)

The local authority landlord must give a copy of an offer to sell to the qualifying tenant.
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121
(1)

Market value of eligible house
It is for the local authority landlord to instruct either of the following to determine the
market value of an eligible house—
(a) the district valuer, or

5

(b) a qualified valuer nominated by the local authority landlord and accepted by the
applicant.
(2)

10

In determining the market value of an eligible house, the valuer must have regard to the
price which the house would realise if sold on the open market by a willing seller, with
the following assumptions—
(a) that it was sold on the day on which the application to acquire the house was
made,
(b) that it was sold subject to the tenancy held by the qualifying tenant but otherwise
with vacant possession,
(c) that it was to be conveyed with the same right and subject to the same burdens as
would apply to an acquisition under this Part,

15

(d) that the only prospective acquirers were the persons who were approved persons
on the date on which the application was made, and
(e) that the applicant would, within a reasonable period, carry out such works as are
reasonably necessary to put the house into the state of repair required by the local
authority landlord’s repairing obligations.

20

(3)

Where a valuer determines that the house would not realise any price if offered for sale
in accordance with subsection (2) that price may be taken to be—
(a) a negative value equal to the amount which would require to be paid to an
approved person in order that the approved person would willingly acquire the
house, or

25

(b) where an approved person would willingly acquire the house for no consideration,
nil,
and the house’s market value may accordingly be determined to be a negative value or
nil.
30

(4)

Where market value is determined to be a negative value or nil—
(a) the reference in section 120 to selling the house is to be read as a reference to
disposing of it, and
(b) where the market value is determined to be a negative value, the obligation to pay
falls on the local authority landlord.

35

122
(1)

Sale conditions
An offer to sell—
(a) must include such conditions as are needed to entitle the applicant to receive a
good and marketable title to the house, and
(b) may be subject to such other conditions as are reasonable.

40
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(a) must not reduce the tenant’s enjoyment and use of the house as tenant of the
applicant from that which the tenant had as tenant of the local authority landlord,
(b) must not require the applicant or the tenant to pay any of the local authority
landlord’s expenses, and
5

(c) must not impose a new charge, or increase an existing charge, for the provision of
a service in relation to the house unless that charge is in reasonable proportion to
the cost to the local authority landlord of providing the service.
(3)

An applicant who—
(a) considers that a condition contained in the offer to sell is unreasonable, or

10

(b) wishes to have a new condition included in the offer to sell,
may request the local authority landlord to amend the offer to sell accordingly.
(4)

Such a request—
(a) is to be given by serving notice on the local authority landlord, and
(b) must be made within 1 month of the offer to sell being made.

15

(5)

The local authority landlord must, within 1 month of such a request being made—
(a) agree to the request and make an accordingly amended offer to sell to the
applicant, or
(b) refuse the request by notifying the applicant accordingly.

(6)
20

If a local authority landlord—
(a) refuses a request, or
(b) fails to comply with subsection (5),
the applicant may refer the matter to the Lands Tribunal.

25

(7)

Such a reference must be made within 1 month of the refusal or, as the case may be, of
the expiry of the period referred to in subsection (5).

(8)

The Lands Tribunal may determine such a reference by—
(a) upholding a condition,
(b) striking out or modifying a condition, or
(c) inserting a new condition.

(9)
30

123
(1)
35

Where a Lands Tribunal determination results in a modification of the offer to sell, it
must order the local authority landlord to make to the applicant an amended offer to sell
(amended in accordance with the determination) within 2 months of the determination.
Acceptance of an offer to sell
An applicant may give the local authority landlord notice of acceptance of an offer to
sell within 2 months of the latest of—
(a) the date on which the offer to sell was made,
(b) the date on which an amended offer to sell (or, if there is more than one, the latest
amended offer to sell) was made,
(c) the date of a determination by the Lands Tribunal under section 122(8) which
does not require the local authority landlord to make an amended offer to sell.
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(2)

If a notice of acceptance is not given within the period required by subsection (1) (or
within that period as extended under section 127), both the offer to sell and the related
application made under section 119 lapse.

(3)

A notice of acceptance is of no effect unless the qualifying tenant and the applicant have
concluded a lease of the house for a period immediately subsequent to the acquisition of
the house (being a lease which is conditional upon that acquisition proceeding).

(4)

Giving a notice of acceptance constitutes a contract of sale of the house between the
local authority landlord and the applicant on the terms contained in the offer (or
amended offer) to sell.

5

10

124
(1)

Refusal of application
A local authority landlord may refuse an application made under section 119 (by giving
notice of refusal to the applicant) where it—
(a) disputes the applicant’s right to acquire under this Part, or
(b) considers after reasonable inquiry (including giving the applicant a reasonable
opportunity to amend the application) that any information in the application is
materially incorrect.

15

(2)

A notice of refusal must—
(a) specify the grounds of the dispute or, as the case may be, the information
considered to be materially incorrect, and

20

(b) must be given—
(i)

where given under subsection (1)(a), within 1 month of the date on which
the application was made, and

(ii) where given under subsection (1)(b), within 2 months of that date.
(3)
25

125
(1)

The applicant may, within 1 month of a notice of refusal being given, refer the matter to
the Lands Tribunal for a finding that the applicant is entitled to exercise the right
conferred by this Part on such terms as it may determine.
Reference to Lands Tribunal
Where a local authority landlord—
(a) fails to comply with section 120(1),

30

(b) fails to comply with an order made under section 122(9), or
(c) fails to progress an application in accordance with any finding under section
124(3) within 2 months of that finding being made,
the applicant may refer the matter to the Lands Tribunal.
(2)

35

The Lands Tribunal may, if it finds that any of paragraphs (a) to (c) of subsection (1)
apply, make an offer to sell to the applicant and do otherwise as the local authority
landlord might do in pursuance of such an offer to sell.
Anything done by the Lands Tribunal under this subsection has effect as if done by the
local authority landlord.

(3)
40
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Consent for subsequent disposals

(1)

A person who acquires any property under this Part must not dispose of it unless the
Regulator consents to the disposal.

(2)

The Regulator may—

5

(a) give general consent to certain disposals, or
(b) give consent for particular purposes (for example, for particular persons,
particular property or particular disposals).
(3)

The Regulator’s consent may be conditional.

(4)

Before consenting to a disposal, the Regulator must—

10

(a) satisfy itself that the person who is seeking the consent has consulted—
(i)

the tenants of houses included in the disposal, and

(ii) any other person whom the Regulator requires the person to consult, and
(b) have regard to the views expressed by those consulted.
(5)
15

127

This section does not apply to a disposal by a registered social landlord (such a disposal
being subject to Part 9).
Extension of time periods
Any period during which a local authority landlord or an applicant may or must do
anything under this Part may be extended (or further extended) by notice given before
the end of the period by—

20

(a) the applicant, where the thing is to be done by the local authority landlord, or
(b) the local authority landlord, where the thing is to be done by the applicant.
PART 10A
CHARITABLE REGISTERED SOCIAL LANDLORDS
127A

25

(1)

Charitable registered social landlords
In this section—
“charitable registered social landlord” means a registered social landlord which is
entered in the Scottish Charity Register, and
“OSCR” means the Office of the Scottish Charity Regulator.

(2)
30

The Regulator and OSCR must, in pursuance of section 18 of this Act and section 20 of
the Charities and Trustee Investment (Scotland) Act 2005 (asp 10), together make
arrangements with a view to—
(a) securing the exchange of information between them about charitable registered
social landlords,
(b) securing the co-ordination of any activities they carry on in exercising functions in
relation to charitable registered social landlords, and

35

(c) preventing any unnecessary duplication in relation to any inquiries made, or to be
made, by them in relation to charitable registered social landlords.
(3)

The Regulator and OSCR—
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(a) must set out the arrangements in a memorandum,
(b) must keep the memorandum under review, and
(c) may from time to time revise or replace the memorandum.
(4)
5

The Regulator and OSCR must take such steps as they think fit to publicise the
memorandum (and any revision or replacement).
PART 10B
SOCIAL LANDLORDS: LONG LEASES AND HERITABLE SECURITIES

127B

Removal of residential restriction on a long lease where lessee is a social landlord
In section 8 of the Land Tenure Reform (Scotland) Act 1974 (c.38), after subsection (3)
insert—

10

“(3A) The condition contained in subsection (1) above does not apply to a long lease
executed after the commencement of section 127B of the Housing (Scotland)
Act 2010 (asp 00) where at the time the lease is executed the lessee is—
(a) a social landlord (within the meaning of section 150 of the Housing
(Scotland) Act 2010); or

15

(b) a body connected to a social landlord (within the meaning of section 149
of the Housing (Scotland) Act 2010).”.
127C

Heritable security redemption rights where debtor is a social landlord
In section 11 of the Land Tenure Reform (Scotland) Act 1974, after subsection (3)
insert—

20

“(3A) The right to redeem a heritable security conferred by this section does not
apply to a heritable security where—
(a) the debtor (or where the debtor is not the proprietor, the proprietor of the
security subjects) has in writing renounced the right to redeem conferred
by this section; and

25

(b) at the time of doing so that body is—
(i)

a social landlord (within the meaning of section 150 of the
Housing (Scotland) Act 2010); or

(ii) a body connected to a social landlord (within the meaning of
section 149 of the Housing (Scotland) Act 2010).”.

30

PART 11
RIGHT TO BUY: REFORMS
128

Re-accommodated persons: protection of right to buy
Section 61 of the Housing (Scotland) Act 1987 (c.26) is amended as follows—

35

(a) in subsection (2)(c), for “(11)(n)”, substitute “(11)(ab), (ac) or (n)”,
(b) in subsection (10)(b), after sub-paragraph (iii) insert—
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“(iiia) there shall be disregarded any period beginning with the termination of a
tenancy (or of a tenant’s interest in a tenancy) under section 18(2), 20(3)
or 22(3) of the Housing (Scotland) Act 2001 (asp 10) and ending with
the person in question being re-accommodated in pursuance of section
19(3)(b), 21(3)(b) or 22(6) of that Act; and”,

5

(c) in subsection (11), after paragraph (aa) insert—
“(ab) any person who provided the tenant with accommodation in pursuance
of—
(i)
10

an order for recovery of possession made under section 16(2) of
the Housing (Scotland) Act 2001 (asp 10) on any of the grounds
set out in paragraphs 9 to 15 of schedule 2 to that Act; or

(ii) section 19(3)(b), 21(3)(b) or 22(6) of that Act;
(ac) any person who provided the tenant with accommodation in pursuance of
a decision by the landlord to demolish a house subject to a Scottish
secure tenancy as a result of which—

15

(i)

the tenancy was terminated by written agreement between the
landlord and the tenant; and

(ii) the accommodation concerned was made available to the tenant;”.
129
20

Limitation on right to buy: new tenants
After section 61 of the Housing (Scotland) Act 1987 (c.26) insert—
“61ZA
(1)

Section 61 applies to a house let under a Scottish secure tenancy created on or
after the day on which section 129 of the Housing (Scotland) Act 2010 (asp 00)
comes into force only if the tenant has, since that day, continuously been in
occupation of a house (including accommodation provided as mentioned in
section 61(11)(ab), (ac) or (n)) or of a succession of houses provided by any
persons mentioned in section 61(11).

(2)

For the purpose of determining such a period of continuous occupation—

25

(a) there shall be disregarded any period beginning with the termination of a
tenancy (or of the tenant’s interest in a tenancy) under section 18(2),
20(3) or 22(3) of the Housing (Scotland) Act 2001 (asp 10) and ending
with the tenant being re-accommodated in pursuance of section 19(3)(b),
21(3)(b) or 22(6) of that Act; and

30

(b) the landlord may disregard any interruption in occupation which appears
to it to result from circumstances outwith the control of the tenant in
question.”.

35

130
(1)
40

Limitation on right to purchase: new tenants

Pressured areas: amendments
Section 61B of the Housing (Scotland) Act 1987 (c.26) is amended as follows—
(a) in subsection (1), for the words from the beginning to “authority’s” substitute “A
local authority may designate any part of their”,
(b) after subsection (1) insert—
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“(1A) A designation under subsection (1) may be made—
(a) generally in relation to all houses in the area designated which tenants
have the right to purchase under section 61(1), or
(b) in relation to particular types of such houses only.
5

(1B) Where a designation relates only to a particular type of house in the area
designated as a pressured area, the references in subsections (3), (4) and (7) to
a house are to be read in connection with that designation as referring only to a
house of that type.
(1C) A designation under subsection (1) has effect for such period, not exceeding 10
years, as the local authority may specify.”,

10

(c) subsection (2) is repealed,
(d) in subsection (5), after paragraph (a) insert—
“(aa) where the designation relates only to a particular type of house in the
area designated as a pressured area, specify the type in question,”,
15

(e) in subsection (8), for the words from “Scottish” to “revocation” substitute “local
authority at any time”,
(f) in subsection (9), for “proposal” substitute “designation”,
(g) in subsection (10), after second “area” insert “in relation to any type of house to
which the designation relates”.

20

(2)

Section 61C of the Housing (Scotland) Act 1987 (c.26) is amended as follows—
(a) subsections (1) and (2) are repealed,
(b) in subsection (3)—
(i)

for “a proposal” substitute “, amending or revoking a designation”,

(ii) for “shall consult” substitute “shall—
25

(a) take such steps as are reasonable to publicise its proposal to make,
amend or revoke the designation and its reasons for so proposing, and
(b) consult—”, and
(iii) old paragraphs (a) and (b) become sub-paragraphs (i) and (ii) of the new
paragraph (b),

30

(c) after subsection (3) insert—
“(4)

A local authority proposing to make, amend or revoke a designation under
section 61B(1) must, before doing so, have regard to any guidance issued by
the Scottish Ministers about—
(a) how and when they should do so,

35

(b) the information which they should take into account before doing so, and
(c) the terms of such designations.”.
131

Limitation on right to buy: new supply social housing
After section 61E of the Housing (Scotland) Act 1987 (c.26) insert—
“61F
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(1)

Section 61 does not apply to a new supply social house.

(2)

Subsection (1) does not affect the right of a tenant to purchase a new supply
social house under this Part if—
(a) the tenant moved to the new supply social house in pursuance of—

5

(i)

10

an order for recovery of possession made under section 16(2) of
the Housing (Scotland) Act 2001 (asp 10), on any of the grounds
set out in paragraphs 9 to 15 of schedule 2 to that Act, in respect of
a house subject to a Scottish secure tenancy created before the
relevant day; or

(ii) the operation of section 19(3)(b), 21(3)(b) or 22(6) of that Act
following termination of a Scottish secure tenancy created before
the relevant day;
(b) the tenant moved to the new supply social house from a house subject to
a Scottish secure tenancy created before the relevant day in pursuance of
a decision by the landlord to demolish that other house as a result of
which—

15

(i)

the tenancy of that other house was terminated by written
agreement between the landlord and the tenant; and

(ii) the new supply social house was made available to the tenant;
20

(c) the tenant occupied the new supply social house immediately before the
relevant day under a short Scottish secure tenancy which has, since that
day, been converted into a Scottish secure tenancy under section 37 of
the Housing (Scotland) Act 2001 (asp 10); or
(d) the landlord failed to give the tenant notice (in the prescribed form) of
the effect of subsection (1)––

25

(i)

where the landlord acquired the new supply social house from the
tenant, at least 7 days before the missives for that acquisition were
concluded; or

(ii) in any other case, at least 7 days before the creation of the Scottish
secure tenancy to which the new supply social house is subject.

30

(3)

In this section—
“new supply social house” means a house let under a Scottish secure
tenancy created on or after the relevant day which—
(a)

35

was not let under a Scottish secure tenancy on or before 25 June
2008; or

(b) was acquired by the landlord on or after 25 June 2008; and
“relevant day” means the day on which section 131 of the Housing
(Scotland) Act 2010 (asp 00) comes into force.”.
131A
40

(1)

Limitation on right to buy: police housing
After section 69 of the Housing (Scotland) Act 1987 (c.26) insert—
“69A
(1)

Power to refuse to sell houses required for police purposes
Subsection (2) applies where—
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(a) an application to purchase is served on a local authority landlord in
relation to a house which it holds for the purposes of a police force
(within the meaning of the Police (Scotland) Act 1967 (c.77)); and
(b) the tenant would, apart from this section, have a right under section 61 to
purchase the house.

5

(2)

The landlord may, within one month of service of the application to purchase,
serve a notice of refusal on the tenant.

(3)

In determining whether to serve a notice of refusal under subsection (2), the
landlord must have regard to—

10

(a) the likely impact which the proposed purchase would have on police
operations and resources; and
(b) any representations by the tenant which indicate special reasons for
wishing to purchase the house.
(4)

15

The landlord must, in particular, consider—
(a) whether the policing needs of the area in which the house is situated are
such that it would be desirable for the house to be occupied by a
constable;
(b) whether it is likely to be able reasonably to provide other suitable
accommodation for a constable in that area;

20

(c) whether it is likely that a constable may need to be accommodated in that
area at short notice;
(d) any representations by the tenant about—
(i)

the tenant’s state of health; or

(ii) family associations or other special circumstances by reason of
which the tenant has a local connection to that area.

25

(5)

(2)
30

A refusal by the landlord under subsection (2) shall contain sufficient
information to demonstrate that it has had regard to the matters mentioned in
subsection (3).”.

In section 338(1) of the Housing (Scotland) Act 1987 (c.26), after the definition of
“local authority” insert—
““local authority landlord” has the same meaning as in the Housing
(Scotland) Act 2001 (asp 10);”.

PART 12
REGISTRATION OF PRIVATE LANDLORDS
35

132

Introductory
This Part contains miscellaneous amendments of Part 8 of the Antisocial Behaviour etc.
(Scotland) Act 2004 (asp 8) (“the 2004 Act”).

133

Appointment of agents: fees
In section 88 of the 2004 Act, after subsection (2) insert—
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“(2A) Subject to subsections (2B) and (2C), the notice shall be accompanied by such
fee as the local authority may determine.
(2B) No fee shall be payable under subsection (2A) if, when the notice is given—
(a) the person appointed is entered in the register as a relevant person, or
5

(b) another relevant person’s entry in the register states that the person
appointed acts for the other relevant person.
(2C) The Scottish Ministers may by regulations prescribe for the purposes of
subsection (2A)—
(a) fees;

10

(b) how fees are to be arrived at;
(c) other cases in which no fee shall be payable.”.
134
(1)

Access to register: additional information
In section 88A(1) of the 2004 Act—
(a) in paragraph (a), before sub-paragraph (i) insert—

15

“(zi) confirmation of whether any application relating to the house has
been made in accordance with section 83 but has not yet been
determined;”,
(b) in paragraph (a)(i), for “the owner” substitute “any owner of the house”,
(c) in paragraph (b)—

20

(i)

after “applicant” insert “—
(i)”,

(ii) after “register” insert “; and
(ii) whether its register includes a note under section 92ZA of a
decision to refuse that other person’s entry in, or to remove that
other person from, the register.”.

25

(2)

After section 92 of the 2004 Act insert—
“92ZA
(1)

Duty to note refusals and removals
Subsection (2) applies where—
(a) a local authority decides to—

30

(i)

refuse to enter a person in its register under section 84(2)(b); or

(ii) remove a person from its register under section 88(8) or 89(1); and
(b) either—
(i)
35

the period for making an application to the sheriff in relation to the
decision for the purposes of section 92(2) expires without an
application being made; or

(ii) such application is refused by the sheriff and—
(A) the period for appealing against the sheriff’s decision expires
without an appeal being made; or
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(B) such an appeal is refused by the sheriff principal.
(2)

Where this subsection applies, the local authority must note the fact that the
person has been refused entry to, or removed from, its register.

(3)

Such a fact must, subject to subsection (4)—

5

(a) remain on the register for 12 months from the date on which the local
authority is required to enter it; and
(b) be removed from the register at the end of that period.
(4)

10

135

Where a person in respect of whom a local authority notes a fact in its register
under subsection (2) is subsequently entered in the register before the end of
the period mentioned in subsection (3)(a), the local authority must remove the
fact from the register when the person is so registered.”.

Penalty for acting as unregistered landlord etc.
In section 93(7) of the 2004 Act, for “level 5 on the standard scale” substitute
“£20,000”.

15

136

Power to obtain information
After section 97 of the 2004 Act insert—
“Information
97A
(1)

20

Power to obtain information
A local authority may, for the purpose of enabling or assisting it to exercise
any function under this Part, require any person appearing to it to fall within
subsection (3) to provide the local authority with—
(a) confirmation of the nature of that person’s interest in the house;
(b) the name and address of, and information about that person’s
relationship with, any other person whom that person knows to—

25

(i)

own, occupy or have any other interest in the house; or

(ii) act in relation to a lease or occupancy arrangement to which that
house is subject;
(c) such other information relating to the house, or such other person, as the
local authority may reasonably request.
30

(2)

A requirement under subsection (1) is to be made by sending it by recorded
delivery service to the person concerned.

(3)

A person falls within this subsection if the person—
(a) owns, occupies or has any other interest in the house concerned; or
(b) acts in relation to a lease or occupancy arrangement to which that house
is subject.

35

(4)

It is an offence for a person—
(a) without reasonable excuse, to fail to comply with a requirement made
under this section; or
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(b) to knowingly or recklessly provide information which is false or
misleading in a material respect to a local authority or any other
person—
(i)
5

in purported compliance with a requirement made under this
section; or

(ii) otherwise if the person knows, or could reasonably be expected to
know, that the information may be used by, or provided to, a local
authority in connection with its functions under this Part.
(5)
10

A person guilty of such an offence is liable on summary conviction to a fine
not exceeding level 2 on the standard scale.”.

PART 13
AMENDMENT OF HOUSING (SCOTLAND) ACT 2006
137

Introductory
This Part contains miscellaneous amendments of the Housing (Scotland) Act 2006 (asp
1) (“the 2006 Act”).

15

138

HRA designation orders: removal of Ministerial involvement

(1)

Section 2(2) of the 2006 Act is repealed.

(2)

In section 5 of the 2006 Act—
(a) in subsection (1), paragraph (b) and the word “or” immediately preceding it are
repealed,

20

(b) in subsection (2), the words “, with the consent of the Scottish Ministers,” are
repealed,
(c) in subsection (4), the words “(1)(b) or” are repealed.
(3)
25

In schedule 1 to the 2006 Act—
(a) in paragraph 1(3)—
(i)

for the words from first “as” to “considering” substitute “consider”,

(ii) after first “notice” insert “before deciding whether to make the HRA
designation order.”,
(iii) sub-paragraphs (a) and (b) are repealed,
30

(b) after paragraph 1(5) insert—
“(5A) Before making such a modification, the local authority must—
(a) give notice describing the general effect of the proposed modification
to—
(i)

35

any owner and occupier of a house, and any other person, who it
considers likely to be significantly affected by the modification,
and
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(ii) where it considers that a building which falls within paragraph 4 is
likely to be significantly affected by the modification, the planning
authority (where the planning authority is not the local authority),
and
5

(b) consider any representations made by such persons.”,
(c) paragraph 1(6) is repealed,
(d) paragraph 2 is repealed,
(e) in the heading for paragraph 3, for “designation” substitute “decision”,
(f) after paragraph 3(2) insert—

10

“(3)

139
15

Where the local authority decides not to make an HRA designation order
proposed under paragraph 1(1), they must give notice of that fact to the
persons, and in the manner, mentioned in that provision.”.

Recovery of expenses

(1)

In section 50(2)(c)(i) of the 2006 Act, after “unable” insert “or unwilling”.

(2)

In section 59(1) of the 2006 Act, after paragraph (a) insert—
“(aa) expenses it incurs in pursuance of—
(i)

devising a maintenance plan under 46(1)(b)(ii) or (c), or

(ii) varying a maintenance plan under section 47(1),”.
(3)
20

In section 61 of the 2006 Act, after subsection (3) insert—
“(3A) A local authority may recover—
(a) the amount of any fee payable in respect of registering any such
document,
(b) any administrative expenses incurred by it in connection with the
registration, and

25

(c) interest, at such reasonable rate as it may determine, from the date when
a demand for payment is served until the whole amount is paid,
from the owner of the house concerned.”.
(4)

In section 172 of the 2006 Act—
(a) in subsection (1), after “(2)” insert “, section 61(3A), subsection (6A) below”,

30

(b) after subsection (6) insert—
“(6A) A local authority may recover—
(a) the amount of any fee payable in respect of registering a repayment
charge or a discharge of such a charge,

35

(b) any administrative expenses incurred by it in connection with the
registration, and
(c) interest, at such reasonable rate as it may determine, from the date when
a demand for payment is served until the whole amount is paid,
from the owner of the living accommodation concerned.”.
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65

Scheme of assistance: demolition works
Section 71 of the 2006 Act is amended as follows—
(a) in subsection (1)(b), after “work” insert “(including demolition work)”,
(b) in subsection (2), after paragraph (d) insert—

5

“(da) demolishing a house,”.
141
(1)

Amendment of HMO licensing regime
In section 125 of the 2006 Act—
(a) in subsection (1)—
(i)

10

for the words from “Any” to second “is” substitute ““HMO” means any
living accommodation”, and

(ii) after “families” insert “—
(a) which—
(i)

falls within subsection (2), and

(ii) is occupied by those 3 or more persons as an only or main
residence, or

15

(b) which is of such type, or which is occupied in such manner, as the
Scottish Ministers may by order specify.”,
(b) after subsection (1) insert—
“(1A) Before making an order under subsection (1)(b), the Scottish Ministers must
consult—

20

(a) local authorities, and
(b) such tenants (or tenants’ representatives) and such landlords (or
landlords’ representatives) as they think fit.”,
(c) subsection (4)(a) is repealed.
25

(2)

After section 129 of the 2006 Act insert—
“129A

Preliminary refusal: breach of planning control

(1)

The local authority may, within 21 days of an application for an HMO licence,
refuse to consider the application if it considers that occupation of the living
accommodation concerned as an HMO would constitute a breach of planning
control for the purposes of the Town and Country Planning (Scotland) Act
1997 (c.8) (“the 1997 Act”).

(2)

The local authority must, within 7 days of deciding to refuse to consider an
HMO application, serve notice of its decision on—

30

(a) the applicant,
35

(b) the enforcing authority, and
(c) the chief constable.
(3)

The notice must—
(a) give the local authority’s reason for refusing to consider the HMO
application, and
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(b) inform the applicant of the effect of subsection (4).
(4)

No fee may be charged in respect of a further application for an HMO licence
in relation to the living accommodation concerned made within 28 days of the
applicant subsequently obtaining—

5

(a) planning permission under Part 3 of the 1997 Act, or
(b) a certificate of lawfulness of use or development under section 150 or
151 of the 1997 Act,
in respect of the occupation of the living accommodation as an HMO.
(5)

10

This section applies regardless of whether the local authority is the planning
authority for the area in which the living accommodation concerned is
situated.”.

(3)

In section 132(1) of the 2006 Act, after first “licence” insert “(otherwise than under
section 129A),”.

(4)

In section 135 of the 2006 Act—

15

(a) in subsection (2)—
(i)

the word “and” immediately following paragraph (a) is repealed,

(ii) after that paragraph insert—
“(aa) where the local authority refuses to consider the application for the new
HMO licence—
20

(i)

the date on which the existing HMO licence would expire had an
application for a new HMO licence not been made, or

(ii) such later date as the local authority considers reasonable in the
circumstances, and”,
(b) after subsection (2) insert—
25

“(3)

The local authority must serve notice of a decision under subsection (2)(aa)(ii)
to extend (or further extend) the duration of an existing HMO licence on—
(a) the licence holder,
(b) the enforcing authority, and
(c) the chief constable.”.

30
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(5)

In section 158(1)(a) of the 2006 Act, after “so” insert “(otherwise than under section
129A)”.

(6)

In section 191(4)(a) of the 2006 Act, after “section” insert “125(1)(b),”.
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PART 14
MISCELLANEOUS
142
(1)
5

Tenant protection: orders for possession against landlord
After section 5A(8) of the Heritable Securities (Scotland) Act 1894 (c.44) insert—
“(9)

(2)
10

For the avoidance of doubt, a decree granted on an application to which this
section applies is not an order for possession of a house let on an assured
tenancy (within the meaning of Part II of the Housing (Scotland) Act 1988
(c.43)).”.

After section 24(9) of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35)
insert—
“(10) For the avoidance of doubt, a decree granted on an application under
subsection (1B) above is not an order for possession of a house let on an
assured tenancy (within the meaning of Part II of the Housing (Scotland) Act
1988 (c.43)).”.

15

(3)

After section 216(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3)
insert—
“(2A) Subsection (2) does not apply to an occupant with an assured tenancy (within
the meaning of Part II of the Housing (Scotland) Act 1988 (c.43)) or any
effects of that occupant where the decree for removing from heritable property
was granted on an application—

20

(a) to which section 5A of the Heritable Securities (Scotland) Act 1894
(c.44) applies; or
(b) under section 24(1B) of the Conveyancing and Feudal Reform
(Scotland) Act 1970 (c.35).”.
25

142A

Tenant protection: repossession orders
The Housing (Scotland) Act 2001 (asp 10) is amended as follows—
(a) in section 16, after subsection (5) insert—

30

“(5A) Where an order is made under subsection (2) in proceedings under section 14
on the ground that rent lawfully due from the tenant has not been paid (as set
out in paragraph 1 of schedule 2) or on grounds including that ground—
(a) subsection (5)(a) does not apply,
(b) the tenancy is terminated only if the landlord recovers possession of the
house in pursuance of the order,

35

(c) the order must specify the period for which the landlord’s right to
recover possession of the house is to have effect (being no longer than
any maximum period which the Scottish Ministers by order prescribe),
and
(d) the landlord must have regard to any guidance issued by the Scottish
Ministers about recovery of possession in pursuance of the order.

40

(5B) Before making an order under subsection (5A)(c) or issuing guidance under
subsection (5A)(d), the Scottish Ministers must consult—
(a) such bodies representing local authorities,
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(b) such registered social landlords or bodies representing them,
(c) such bodies representing tenants’ interests, and
(d) such other persons,
as they think fit.”,
5

(b) in section 109(6), after second “section” insert “16(5A)(c) or”.
142B

Police accommodation not to be Scottish secure tenancy
In paragraph 2 of schedule 1 to the Housing (Scotland) Act 2001 (asp 10)—
(a) sub-paragraph (a) is repealed,
(b) in sub-paragraph (c), for the words “a police force or” substitute “an”,

10

(c) at the end of the paragraph insert—
“(2)

A tenancy is not a Scottish secure tenancy if the landlord is a local authority
landlord and—
(a) the house occupied by the tenant is held by the landlord for the purposes
of a police force, or

15

(b) the tenant is let the house expressly on a temporary basis pending its
being required for the purposes of a police force.
(3)

Sub-paragraph (2)(a) does not prevent a tenancy from being a Scottish secure
tenancy if—
(a) the tenancy was created before the relevant day,

20

(b) the tenant moved to the house in pursuance of—
(i)

25

an order for recovery of possession made under section 16(2) of
the Housing (Scotland) Act 2001 (asp 10), on any of the grounds
set out in paragraphs 9 to 13 and 15 of schedule 2 to that Act, in
respect of a house subject to a Scottish secure tenancy created
before the relevant day, or

(ii) the operation of section 19(3)(b), 21(3)(b) or 22(6) of that Act
following termination of a Scottish secure tenancy created before
the relevant day,
30

(c) the tenant moved to the house from a house subject to a Scottish secure
tenancy created before the relevant day in pursuance of a decision by the
landlord to demolish that other house as a result of which—
(i)

the tenancy of that other house was terminated by written
agreement between the landlord and the tenant, and

(ii) the house was made available to the tenant,
35

(d) the tenant occupied the house immediately before the relevant day under
a short Scottish secure tenancy which has, since that day, been converted
into a Scottish secure tenancy under section 37, or
(e) the tenant—
(i)

40
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(ii) agreed to terminate that Scottish secure tenancy without having
been notified by the landlord of the effect of sub-paragraph (2)(a)
at least 28 days before so agreeing.
(4)

In this paragraph—

5

“police force” has the same meaning as in the Police (Scotland) Act 1967
(c.77),
“relevant day” means the day on which section 142B of the Housing
(Scotland) Act 2010 (asp 00) comes into force.”.
142C

10

Scottish secure tenancy: rent arrears pre-action requirements
The Housing (Scotland) Act 2001 (asp 10) is amended as follows—
(a) in section 14—
(i)

after subsection (2) insert—

“(2A) Where such proceedings are to include the ground that rent lawfully due from
the tenant has not been paid (as set out in paragraph 1 of schedule 2)—
15

(a) the notice under subsection (2) must not be served unless the landlord
has complied with the pre-action requirements in section 14A, and
(b) before the proceedings commence, the landlord must confirm to the
court in such form as the Scottish Ministers may prescribe by regulations
that those requirements have been complied with.”,

20

(ii) the word “and” immediately following subsection (4)(a) is repealed, and
(iii) in subsection (4), at the end of paragraph (b) insert “, and
(c) where subsection (2A) applies, the steps taken by the landlord which the
landlord considers to constitute compliance with the pre-action
requirements in section 14A.”,

25

(b) after section 14, insert—
“14A

30

Pre-action requirements where grounds for possession include rent
arrears

(1)

The pre-action requirements referred to in section 14(2A) are set out in
subsections (2) to (7) below.

(2)

The landlord must provide the tenant with clear information about—
(a) the terms of the tenancy agreement, and
(b) outstanding rent and any other outstanding financial obligation of the
tenancy.

(3)
35

The landlord must make reasonable efforts to provide the tenant with advice
and assistance on the tenant’s eligibility to receive—
(a) housing benefit, and
(b) other types of financial assistance (for example, other benefits or grants).

(4)

The landlord must provide the tenant with information about sources of advice
and assistance in relation to management of debt.
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(5)

The landlord must make reasonable efforts to agree with the tenant a
reasonable plan for future payments to the landlord, such plan to include
proposals in respect of—
(a) future payments of rent, and

5

(b) outstanding rent and any other outstanding financial obligation of the
tenancy.
(6)

The landlord must not serve a notice under section 14(2) if—
(a) an application for housing benefit for the tenant—
(i)

10

has been made but has not yet been determined, and

(ii) is, in the opinion of the landlord, likely to result in the benefit
being paid at a level allowing the tenant to pay, or reduce by an
amount acceptable to the landlord, the outstanding rent and any
other outstanding financial obligation of the tenancy,
(b) the tenant is taking other steps which, in the opinion of the landlord, are
likely to result in the payment to the landlord within a reasonable time
of—

15

(i)

the outstanding rent, and

(ii) any other outstanding financial obligation of the tenancy, or
(c) the tenant is complying with the terms of a plan agreed to in accordance
with subsection (5).

20

25

(7)

The landlord, unless it is a local authority landlord, must encourage the tenant
to contact the local authority in whose area the house is situated.

(8)

In complying with the pre-action requirements the landlord must have regard to
any guidance issued by the Scottish Ministers.

(9)

The Scottish Ministers may by order make further provision about the preaction requirements, including provision—
(a) specifying particular steps to be taken, or not to be taken, by a landlord
in complying with any requirement;
(b) modifying or removing any requirement.

30

(10) In this section, “housing benefit” has the same meaning as in section 123 of the
Social Security Contributions and Benefits Act 1992 (c.4).”, and
(c) in section 109—
(i)

in subsection (4), after “7(3)” insert “, 14A(9)”, and

(ii) in subsection (6), after second “section” insert “14A(9) or”.
35

143

Local authority duties on homelessness: armed forces
In section 27 of the Housing (Scotland) Act 1987 (c.26)—
(a) sub-paragraph (i) of subsection (2)(a) and the word “or” following it are repealed,
(b) paragraph (a) of subsection (3) and the word “or” following it are repealed,
(c) in paragraph (b) of subsection (3), the word “other” is repealed.
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Vacant dwellings: use of information obtained for council tax purposes
In paragraph 18A(1) of schedule 2 to the Local Government Finance Act 1992 (c.14)—
(a) for “A billing” substitute “An”,
(b) after “Part 1” insert “or Part 2”.

5

(2)

In section 129(8)(a) of the Local Government Act 2003 (c.26), the word “85,” is
repealed.

143B

Duty to assess and provide housing support needs of persons who are homeless or
threatened with homelessness
After section 32A of the Housing (Scotland) Act 1987 (c.26) insert—

10

“32B

Duty to assess and provide housing support needs of persons who are
homeless or threatened with homelessness

(1)

Where the local authority is satisfied that an applicant is homeless or
threatened with homelessness and has reason to believe that the applicant may
be in need of housing support services, it shall conduct such inquiries as are
necessary to assess the applicant’s need for such services.

(2)

In undertaking an inquiry under subsection (1), the local authority shall also
assess the needs of any person residing with the applicant.

(3)

Where an applicant or a person residing with the applicant has been assessed as
requiring housing support services, the local authority shall provide such
services and for such duration as assessed as being necessary.

(4)

The Scottish Ministers must prepare and issue guidance on—

15

20

(a) the operation of inquiries under subsection (1); and
(b) the nature and duration of the provision of housing support needs under
subsection (3).
25

(5)

Such guidance must be issued within 12 months of the commencement of this
section following consultation with organisations representing local authorities
and other appropriate persons.

(6)

In assessing the need for, and in the provision of, housing support services, the
local authority must take account of the guidance issued by the Scottish
Ministers under subsection (4).

(7)

In this section, “housing support services” has the same meaning as in section
91(8) of the Housing (Scotland) Act 2001 (asp 10).

30

PART 15
SUPPLEMENTARY AND FINAL PROVISIONS
35

144
(1)

Offences by bodies corporate etc.
Where—
(a) an offence under this Act has been committed by—
(i)

a social landlord, or
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(ii) a body corporate, or a Scottish partnership or other unincorporated
association, other than a social landlord, and
(b) it is proved that the offence was committed with the consent or connivance of, or
was attributable to any neglect on the part of—
5

(i)

a relevant individual, or

(ii) an individual purporting to act in the capacity of a relevant individual,
that individual as well as the offender is guilty of the offence and is liable to be
proceeded against and punished accordingly.
(2)
10

In subsection (1), “relevant individual” means—
(a) in relation to a registered social landlord, an officer of the registered social
landlord,
(b) in relation to a local authority, an officer or member of the local authority,
(c) in relation to a body corporate other than a local authority or registered social
landlord—

15

(i)

a director, manager, secretary or other similar officer of the body,

(ii) where the affairs of the body are managed by its members, the members,
(d) in relation to a Scottish partnership, a partner, and
(e) in relation to an unincorporated association other than a Scottish partnership, a
person who is concerned in the management or control of the association.
20

145
(1)

Formal communications
A “formal communication” means—
(a) any approval, application, certificate, consent, direction, notice, offer to sell,
requirement or submission, or
(b) any copy of such a thing,

25

which is made, served or given under or for the purposes of this Act.
(2)

A formal communication must be in writing.

(3)

A formal communication is made, served or given if it is—
(a) hand delivered to the person concerned,

30

(b) sent, by first class post or by using a registered or recorded delivery postal service,
in an envelope or package addressed—
(i)

where sent to the Regulator, to the “Scottish Housing Regulator” at the
Regulator’s principal office,

(ii) where sent to a registered social landlord, to the landlord at the address set
out in the register,
35

(iii) where sent to a local authority, to the local authority at its principal office,
(iv) where sent to a body other than a registered social landlord or local
authority, to the body at its registered or principal office,
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(v) where sent to an individual, to the individual at the individual’s principal
place of business or usual or last known abode,
(vi) in any case, to the person concerned at a postal address designated for the
purpose by that person (such designation to be made by giving notice to the
person making, serving or giving the formal communication), or

5

(c) sent to the person concerned in some other way (including by email, fax or other
electronic means) which the sender reasonably considers likely to cause it to be
delivered on the same or next day.
(4)

A formal communication which is sent by email, fax or other electronic means is to be
treated as being in writing only if it is legible and capable of being used for subsequent
reference.

(5)

A formal communication is, unless the contrary is proved, to be treated as having been
made, served or given—

10

(a) where hand delivered, on the day of delivery,
15

(b) where posted, on the day on which it would be delivered in the ordinary course of
post, or
(c) where sent in a way described in subsection (3)(c), on the day after it is sent.
(6)

This section does not apply in relation to—
(a) an application, direction, notice or other thing which is made, served or given for
the purposes of legal proceedings, or

20

(b) an approval by the Scottish Parliament.
146

25

Orders

(1)

Any power of Ministers under this Act to make orders is exercisable by statutory
instrument.

(2)

Any such power includes power to make—
(za) in the case of an order made under section 151(2) (commencement orders), such
transitional, transitory or saving provision as Ministers consider appropriate,
(a) in the case of any other order, such supplementary, incidental, consequential,
transitional, transitory or saving provision as Ministers consider appropriate,

30

(b) different provision for different purposes.
(3)

A statutory instrument containing an order is subject to annulment in pursuance of a
resolution of the Scottish Parliament.
This subsection does not apply—
(a) to orders made under section 151(2) (commencement orders), or

35

(b) where subsection (4) makes contrary provision.
(4)

An order—
(a) under section 24(2B)(b), or
(b) under section 148(1)(a) which adds to, replaces or omits any text in this or any
other Act,
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may be made only if a draft of the statutory instrument containing the order has been
laid before, and approved by resolution of, the Scottish Parliament.
147

Minor and consequential amendments and repeals
Schedule 2 sets out minor amendments and amendments and repeals consequential on
the provisions of this Act.

5

148
(1)

Ancillary provision
Ministers may by order make any—
(a) supplementary provision, or
(b) incidental, consequential, transitional, transitory or saving provision,

10

which they consider appropriate for the purposes of, or in connection with, or for the
purposes of giving full effect to, any provision of this Act.
(2)
149

Such an order may modify any enactment, instrument or document.
Connected bodies
A body is connected to a social landlord if—

15

(a) the social landlord can (directly or through nominees) secure that the body’s
affairs are conducted in accordance with the social landlord’s wishes,
(b) the body can (directly or through nominees) secure that the social landlord’s
affairs are conducted in accordance with the body’s wishes,
(c) the body is the social landlord’s subsidiary,

20

(d) the social landlord is the body’s subsidiary, or
(e) the body is the subsidiary of a body of which the social landlord is a subsidiary.
“subsidiary” has the same meaning in this section as in the Companies Act 2006 (c.46)
or, as the case may be, the Co-operative and Community Benefit Societies and Credit
Unions Act 1968 (c.55).

25

150

Interpretation
In this Act, except where the contrary intention appears—
“approved person” means a person approved under section 117,
“asset” includes property, rights and interests,

30

“assured agricultural occupancy” has the same meaning as in Part 1 of the
Housing Act 1988 (c.50),
“assured tenancy” has the same meaning as in Part 2 of the Housing (Scotland)
Act 1988 (c.43),
“body” includes a body of persons corporate or unincorporated and a partnership
constituted under the law of Scotland,

35

“charity” means a body entered in the Scottish Charity Register,
“connected body”, and similar expressions, have the meaning given by section
149,
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“constitution”—
(a)

in relation to a registered company, means its articles of association,

(b) in relation to a registered society, means its rules,
(c)
5

in relation to a body of any other status, means the instrument which
establishes it and states its purposes,

“disposal”, in relation to property, means any disposal of the property or any
interest in it and, in particular, includes—
(a)

a sale or lease of the property or any interest in it,

(b) granting security over the property or any interest in it, and
10

(c)

granting an option or otherwise entering into a contract for disposal,

“eligible house” has the meaning given by section 118(1),
“enforcement notice” has the meaning given by section 53,
“equal opportunities” has the same meaning as in Section L2 of Part 2 of Schedule
5 to the Scotland Act 1998 (c.46),
15

“financial management or governance target” has the meaning given by section
36A,
“house” includes—
(a)

20

any part of a building occupied or intended to be occupied as a separate
dwelling, and in particular includes a flat, and

(b) any yard, garden, garage, outhouse and pertinent belonging to the house or
usually enjoyed with it,
“housing accommodation” includes flats, lodging-houses and hostels,
“housing activities” means any activities undertaken by a social landlord in
relation to housing services which are or may be provided by it,

25

“housing services” means providing housing accommodation and related services
and includes anything done, or required to be done, in relation to—
(a)

the prevention and alleviation of homelessness,

(b) the management of housing accommodation,
(c)
30

the provision of services for owners and occupiers of houses,

(d) the provision and management of sites for gypsies and travellers, whatever
their race or origin,
“inquiries” means inquiries under section 40,
“landlord” means any person who lets a house under a tenancy, and includes the
landlord’s successors in title,

35

“Lands Tribunal” means the Lands Tribunal for Scotland,
“legislative registration criteria” has the meaning given by section 24,
“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39) and references to a local authority
area are to be construed accordingly,
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“local authority landlord” means a landlord which is a local authority, a joint
board or joint committee of 2 or more local authorities, or the common good of a
local authority, or any trust controlled by a local authority,
“Ministers” means the Scottish Ministers,
5

“offer to sell” has the meaning given by section 120,
“officer”—
(a)

10

(b) in relation to a registered social landlord which is a registered society, has
the meaning given by section 74 of that Act,
(c)

15

in relation to a registered social landlord which is a registered company,
has the meaning given by section 1173 of the Companies Act 2006 (c.46),

in relation to a registered social landlord of any other status, means any
person concerned in the management or control of the registered social
landlord,

“owner”, in relation to any property, means a person who has right to the property
whether or not that person has completed title,
“performance improvement plan” has the meaning given by section 52,
“performance improvement target” has the meaning given by section 34,
“personal indemnity insurance” has the meaning given by section 62(2A),
“qualifying tenant” has the meaning given by section 118(2),

20

“register” has the meaning given by section 20(1),
“registered company” means a company for the purposes of the Companies Act
2006 (c.46),
“registered social landlord” means a body registered in the register,

25

“registered society” means a society registered under the Co-operative and
Community Benefit Societies and Credit Unions Act 1965 (c.12),
“registered tenant organisation” has the meaning given by section 53(6) of the
Housing (Scotland) Act 2001 (asp 10),
“registration criteria” has the meaning given by section 23,
“the Regulator” means the Scottish Housing Regulator established by section 1,

30

“regulatory intervention” is to be construed in accordance with section 49,
“regulatory registration criteria” has the meaning given by section 25,
“relevant regulators” has the meaning given by section 18(2),
“responsible individual” has the meaning given by section 60,
“revision” includes addition and replacement,

35

40
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“Scottish secure tenancy” has the same meaning as in the Housing (Scotland) Act
2001 (asp 10),
“Scottish Social Housing Charter” has the meaning given by section 31,
“secured creditor” in relation to a registered social landlord, means a creditor who
holds a security over assets,

5

“security” means any security or charge (including a floating charge),
“short Scottish secure tenancy” has the same meaning as in the Housing
(Scotland) Act 2001 (asp 10),
“social landlord” means a registered social landlord, local authority landlord or a
local authority which provides housing services,

10

“undischarged bankrupt” means an individual—
(a)

whose estate has been sequestrated and who has not been discharged (or
against whom a bankruptcy order has been made and is still in force),

(b) who has granted a trust deed for, or made a composition or arrangement
with, creditors (and has not been discharged in respect of it),

15

(c)

who is the subject of—
(i) a bankruptcy restrictions order, or an interim bankruptcy restrictions
order, made under the Bankruptcy (Scotland) Act 1985 (c.66) or the
Insolvency Act 1986 (c.45), or

20

(ii) a bankruptcy restrictions undertaking entered into under either of
those Acts, or
(d) who has been adjudged bankrupt (and has not been discharged), or is
subject to any other kind of order, arrangement or undertaking analogous to
those described above, anywhere in the world.

25

151
(1)

Commencement
The following provisions come into force on Royal Assent—
section 146
section 148
section 150

30

this section
section 152
(2)
152

Ministers may by order appoint the day on which each other provision comes into force.
Short title
This Act is called the Housing (Scotland) Act 2010.
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SCHEDULE 1
(introduced by section 13(3))
TRANSITIONAL PROVISIONS
Transfer of staff
5

1 (1)

All staff, other than excepted staff, employed immediately before the coming into force
of this paragraph in the Executive Agency of Ministers known as the Scottish Housing
Regulator are transferred to, and become members of staff of, the Regulator.
Accordingly—
(a) the contract of employment of a transferred person—

10

(i)

is not terminated by the transfer, and

(ii) has effect from the date of transfer as if originally made between the person
and the Regulator,
(b) all the rights, powers, duties and liabilities of Ministers under or in connection
with a transferred person’s contract of employment are transferred to the
Regulator, and

15

(c) anything done before that date by or in relation to Ministers in respect of that
contract of employment or a transferred person is to be treated from that date as
having been done by, or in relation to, the Regulator.
(2)

The excepted staff are staff on secondment or loan to the Agency from another part of
the Scottish Administration.

(3)

Sub-paragraph (1) does not affect the right of a transferred person to terminate that
person’s contract of employment if the terms of employment are changed substantially
to the detriment of the person; but such a change is not to be taken to have occurred by
reason only that the identity of that person’s employer has changed.

(4)

A determination by Ministers that any member of their staff is employed as mentioned
in sub-paragraph (1) or excepted by virtue of sub-paragraph (2) is conclusive of that fact
for the purposes of this paragraph.

20

25

Transfer of assets and liabilities
2 (1)
30

Ministers may by order provide for the transfer to the Regulator of—
(a) any assets held or used by them for or in connection with the purposes of the
Executive Agency of Ministers known as the Scottish Housing Regulator,
(b) any liabilities of Ministers incurred for or in connection with those purposes.

(2)

An order under sub-paragraph (1) may, in particular—
(a) provide for the creation of rights or interests, or the imposition of liabilities or
conditions, in relation to assets transferred, or rights or interests acquired, by
virtue of the order,

35

(b) provide for any assets, liabilities or conditions to be determined under the order.
(3)
40
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A right of pre-emption, right of irritancy, right of return or other similar right—
(a) does not operate or become exercisable as a result of any transfer of assets by
virtue of an order under sub-paragraph (1), and
(b) accordingly has effect in the case of any such transfer as if the Regulator were the
same person in law as Ministers and as if no transfer of the assets had taken place.

5

(5)

Such compensation as is just is to be paid (by Ministers or by the Regulator or by both)
to any person in respect of any such right which—
(a) would but for sub-paragraph (4) have operated in favour of, or become exercisable
by, that person, but

10

(b) because of the operation of that sub-paragraph, cannot subsequently operate in the
person’s favour or (as the case may be) become exercisable by the person.
(6)

An order under sub-paragraph (1) may provide for the determination of disputes as to—
(a) whether and, if so, how much compensation is payable, and
(b) the person to whom or by whom it is to be paid.

15

(7)

A certificate given by Ministers which states whether an asset or liability has, or has not,
been transferred by virtue of an order under sub-paragraph (1) is conclusive evidence of
whether the asset or liability has been so transferred.

(8)

In this paragraph “right of return” means any right for the return or reversion of assets in
specified circumstances.

20

SCHEDULE 2
(introduced by section 147)
MODIFICATIONS OF ENACTMENTS
Co-operative and Community Benefit Societies and Credit Unions Act 1968 (c.55)
1

In section 4A(3)(ba) (societies which cannot disapply section 4) of the Co-operative and
Community Benefit Societies and Credit Unions Act 1968, for “section 57 of the
Housing (Scotland) Act 2001 (asp 10)” substitute “section 20(1) of the Housing
(Scotland) Act 2010 (asp 00)”.

25

Land Tenure Reform (Scotland) Act 1974 (c.38)
1A

In section 21 (provisions for contracting out to be void) of the Land Tenure Reform
(Scotland) Act 1974, for “sections 8(6) and 11(3)” substitute “sections 8(3A), 8(6),
11(3) and 11(3A)”.

30

Housing (Scotland) Act 1987 (c.26)
2 (1)
35

The Housing (Scotland) Act 1987 is amended as follows.

(2)

Sections 17A and 17B are repealed.

(3)

In section 14(2)(a) (houses which may be sold by local authorities without consent) for
“Part III of the Housing (Scotland) Act 1988” substitute “Part 10 of the Housing
(Scotland) Act 2010 (asp 00)”.
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5

(4)

In section 61(4)(e), for “is registered as such” substitute “was first registered as such
(and remains so registered)”.

(5)

In the definition of “registered social landlord” in section 338(1), for “Housing
(Scotland) Act 2001 (asp 10)” substitute “Housing (Scotland) Act 2010 (asp 00)”.

Housing (Scotland) Act 1988 (c.43)
3 (1)

10

The Housing (Scotland) Act 1988 is amended as follows.

(2)

In section 1(3)(e), the words from “maintaining” to the third occurrence of “landlords”
are repealed.

(3)

Sections 56 to 64 are repealed.

(4)

For paragraph 11(ea) (local authority and other tenancies) of Schedule 4 substitute—
“(ea) a registered social landlord within the meaning of the Housing (Scotland) Act
2010 (asp 00).”.

Housing Act 1988 (c.50)
4

In section 52(10) (recovery etc. of grants) of the Housing Act 1988, for “Housing
(Scotland) Act 2001 (asp 10).” substitute “Housing (Scotland) Act 2010 (asp 00).”.

15

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
5

In the Ethical Standards in Public Life etc. (Scotland) Act 2000, in schedule 3 (devolved
public bodies) after the entry relating to the Scottish Further and Higher Education
Funding Council”, insert—

20

“The Scottish Housing Regulator”.
Housing (Scotland) Act 2001 (asp 10)
6 (1)

25

The Housing (Scotland) Act 2001 is amended as follows.

(2)

Sections 57 to 68 (and schedules 7 and 8) are repealed.

(3)

Sections 69 to 75 are repealed.

(4)

In section 76—
(a) in subsection (1), the words “or a registered social landlord” are repealed,
(b) in subsection (2), the words “or, as the case may be, section 66 of this Act” are
repealed.

30

(5)

Sections 79 to 82 are repealed.

(6)

In section 111, for the definition of “registered social landlord”, substitute—
““registered social landlord” means a body registered in the register
maintained under section 20(1) of the Housing (Scotland) Act 2010 (asp
00),”.

(7)
35
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In schedule 9—
(a) in paragraph 1(1), sub-sub-paragraph (b) (and the word “or” immediately
preceding it) are repealed,

Housing (Scotland) Bill
Schedule 2—Modifications of enactments

81

(b) in paragraph 2(1), the words “or section 66 of this Act” are repealed.
Scottish Public Services Ombudsman Act 2002 (asp 11)
7

In the Scottish Public Services Ombudsman Act 2002, in schedule 2 (listed authorities)
for the words “Scottish Homes” in paragraph 44 substitute “The Scottish Housing
Regulator”.

5

Freedom of Information (Scotland) Act 2002 (asp 13)
8

In the Freedom of Information (Scotland) Act 2002, in schedule 1 (Scottish public
authorities) after paragraph 85A insert—
“85B The Scottish Housing Regulator.”.

10

Public Appointments and Public Bodies etc.(Scotland) Act 2003 (asp 4)
9

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities) after the entry relating to the Scottish Further and Higher
Education Funding Council insert—
“Scottish Housing Regulator”.

15

Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8)
10

In the definition of “registered social landlord” in section 143(2) of the Antisocial
Behaviour etc. (Scotland) Act 2004, for “section 57 of the Housing (Scotland) Act
2001 (asp 10)” substitute “section 20(1) of the Housing (Scotland) Act 2010 (asp 00)”.

Further and Higher Education (Scotland) Act 2005 (asp 6)
20

11

In section 22(5) of the Further and Higher Education (Scotland) Act 2005, for paragraph
(i) substitute—
“(i) the Scottish Housing Regulator.”

Charities and Trustee Investment (Scotland) Act 2005 (asp 10)
12 (1)
25

The Charities and Trustee Investment (Scotland) Act 2005 is amended as follows.

(1A) In Section 19, after subsection (4) insert––
“(4A) OSCR must consult the Scottish Housing Regulator before making an
application under subsection (4) in relation to a registered social landlord
(within the meaning of the Housing (Scotland) Act 2010 (asp 00)).”
(1B) In section 38—

30

(a) subsection (1) is repealed,
(b) in subsection (2), for “functions referred to in subsection (1)” substitute “OSCR’s
functions under sections 28 to 35 (other than section 30) and section 70A”,
(c) subsection (7) is repealed,
(d) the words “(1) or”, where occurring in subsections (8), (9) and (10), are repealed,
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82

(e) subsection (12) is repealed.
Housing (Scotland) Act 2006 (asp 1)
13

In section 22(4)(b) (application to private rented housing panel) of the Housing
(Scotland) Act 2006, for “section 57 of that Act” substitute “section 20(1) of the
Housing (Scotland) Act 2010 (asp 00)”.

5

Public Services Reform (Scotland) Act 2010 (asp 8)
14(1)
(2)
10

The Public Services Reform (Scotland) Act 2010 is amended as follows.
In section 115(6), after the entry relating to the Mental Welfare Commission for
Scotland insert—
“Scottish Housing Regulator,”.

(3)

In schedule 19 (persons subject to user focus duty), after the entry relating to the Office
of the Scottish Charity Regulator insert—
“Scottish housing regulator”.

(4)
15

In schedule 20 (persons subject to duty of co-operation), after the entry relating to the
Mental Welfare Commission for Scotland insert—
“Scottish Housing Regulator”.
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HOUSING (SCOTLAND) BILL
[AS AMENDED AT STAGE 2]

——————————

REVISED EXPLANATORY NOTES
CONTENTS
1.
As required under Rule 9.7.8A of the Parliament’s Standing Orders, these revised
Explanatory Notes are published to accompany the Housing (Scotland) Bill (introduced in the
Scottish Parliament on 13 January 2010) as amended at Stage 2. Text has been added or
deleted as necessary to reflect the amendments made to the Bill at Stage 2 and these changes
are indicated by sidelining in the right margin.
THE BILL
2.
The purpose of the Housing (Scotland) Bill is to safeguard social housing for the use
of future generations of tenants by reforming the Right to Buy (RTB), and to improve value
for tenants and taxpayers through a modernised system of social housing regulation. Parts 110A replace and modernise the regulatory framework established by the Housing (Scotland)
Act 2001 (“the 2001 Act”) and in Part 3 of the Housing (Scotland) Act 1988. Part 10B
removes restrictions on certain leases and securities entered into by social landlords.
3.
The Bill also addresses, in relation to the private rented sector, problems and possible
improvements in the systems of landlord registration and licensing of houses in multiple
occupation (HMOs). It also includes improvements to local authority powers to deal with
disrepair in privately owned houses.
4.
Part 14 of the Bill makes some miscellaneous changes to housing legislation. The
changes affect tenants who are granted a lease of a property in breach of their landlord’s
standard security conditions, (“unauthorised tenants”), tenants with rent arrears, police
accommodation, the definition of “local connection” for members of the armed forces, vacant
dwellings and homelessness assessment and support duties.
5.

In summary, the Bill includes provisions that will:
•

modernise social housing regulation;

•

reform the Right to Buy (RTB);

•

amend legislation on private sector housing; and

•

protect “unauthorised tenants”, those with rent arrears and homeless people.

6.
A more detailed explanation of the Bill’s purpose can be found in the Policy
Memorandum, which also explains the thinking and policy intentions that underpin it.
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STRUCTURE OF THE BILL
7.
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The Bill is in 18 Parts.
•

Part 1 establishes the SHR as an independent regulator with the objective of
safeguarding and promoting the interests of tenants, prospective tenants,
homeless people and others using housing services provided by social landlords.

•

Part 2 requires the regulator to keep a register of social landlords and sets out the
criteria for registration and the circumstances in which a body may be removed
from the register.

•

Part 3 provides for Scottish Ministers to specify the standards and outcomes
social landlords must aim to achieve in a Social Housing Charter, and for the
regulator to set performance improvement targets and assess and report on their
performance. Part 3 also requires the regulator to set out standards of governance
and financial viability for registered social landlords.

•

Part 4 provides the regulator with powers to carry out inquiries and obtain
information from social landlords.

•

Part 5 gives the regulator a range of powers to intervene where it has concerns
about a social landlord’s performance, governance arrangements or financial
viability. It also requires the regulator to issue a code of practice explaining how
it will use its intervention powers.

•

Part 6 provides for the regulator to set accounting requirements for registered
social landlords.

•

Part 7 provides the regulator with powers to deal with an insolvent registered
social landlord.

•

Part 8 deals with the constitution, rule changes, amalgamation and dissolution of
registered social landlords.

•

Part 9 sets out controls on the disposal of land by registered social landlords.

•

Part 9A sets out a special procedure for certain disposals by and restructurings
of registered social landlords where there is a change of landlord.

•

Part 10 makes special provision, including approval by tenants, for the change of
landlord from a local authority landlord.

•

Part 10A makes provision for regulation of charitable registered social landlords.

•

Part 10B makes provision for long leases and heritable securities where a social
landlord is, or is to be, the lessee or the debtor in the security.

•

Part 11 reforms the Right to Buy.

•

Part 12 amends the system of registration of private landlords contained in Part 8
of the Antisocial Behaviour etc. (Scotland) Act 2004. This is in relation to fees
for appointing agents; public access to information on applications not yet
determined and persons found not to be fit and proper to act as landlords; an
increase in the maximum fine for offences; and a power for a local authority to

2
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obtain information to enable or assist it to carry out its landlord registration
functions.
•

Part 13 makes changes to the powers available to local authorities under the
Housing (Scotland) Act 2006 to address disrepair in private housing. This relates
to maintenance powers, charging orders and repayment charges, the scheme of
assistance and enforcement powers. Part 13 also makes changes to the system of
HMO licensing to give The Scottish Ministers a power to bring by order
additional types of multi-occupancy property within the scope of HMO licensing
and to give local authorities a power to refuse to consider an application for an
HMO licence if it considers that there would be a breach of planning control.

•

Part 14 includes miscellaneous amendments.

•

Part 15 sets out supplementary and final provisions.

PART ONE – THE SCOTTISH HOUSING REGULATOR
The Regulator
8.
Section 1 establishes the Scottish Housing Regulator (“the regulator” or “the SHR”)
as a body corporate. Although not covered by the Bill, it is intended that the SHR will
become a non-Ministerial office holder of the Scottish Administration (in other words, a nonMinisterial Department) and that its employees will be civil servants. The formal mechanism
for this will be by an order made by Westminster under the Scotland Act 1998 following
enactment of this Bill. Section 2(1) gives the regulator the objective to safeguard and promote
the interests of those who are, or who may become, tenants of social landlords, or homeless,
or the recipients of housing services provided by social landlords. Section 2(2) requires the
regulator to perform its functions in a way that is in line with its objective and which it
considers most appropriate for the purpose of meeting that objective.
9.
Section 3(1) sets out the Scottish Housing Regulator’s general functions. These are to
keep a publicly available register of social landlords and to monitor, assess and regularly
report on all social landlords’ performance of housing activities and on registered social
landlords’ financial well-being and standards of governance. (“Social landlords” provide
housing for people in housing need at rents below open market levels. They can include
registered social landlords and local authorities that provide rented housing and other housing
services.))
10.
Section 3(2) requires the regulator to perform its functions in a proportionate,
accountable and transparent way that is targeted only where action is needed and that is
consistent with any other principle which appears to it to represent best regulatory practice.
11.
Section 4 requires the regulator to consult and involve bodies representing homeless
people, tenants and other service users in its work and to publish a statement about how it
intends to do this.
12.
Section 5 requires the regulator to consult the Accounts Commission for Scotland on
how it will carry out its powers and duties in respect of local authority landlords. The
regulator must publish a statement on how it will do so.

3
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13.
Section 6 makes the regulator independent from Scottish Ministers by preventing
them from directing or otherwise trying to control how the regulator carries out its functions
(except where contrary provision is made).
Membership
14.
Section 7 deals with the detailed membership of the regulator. Subsection (1) provides
for the regulator’s chief executive to be a member of its board and for ordinary members to
be appointed by Scottish Ministers (after normal public appointment procedures). Ministers
have discretion to appoint the number of members they think is appropriate for the regulator,
but must appoint a minimum of three members.
15.
Section 8(1) sets out the categories of person who are disqualified from being
members. These are MSPs, MPs, MEPs, office holders of the Scottish Administration, local
councillors, employees of local councils and employees and officers of any registered social
landlord. Subsection (2) allows Scottish Ministers to remove an ordinary member from office
if they are satisfied that the member is an undischarged bankrupt or has been absent from
meetings for over six consecutive months, is unable to discharge the member’s functions as a
member or is unsuitable as a member. Subsection 150 defines what is meant by an
“undischarged bankrupt”.
16.
Section 9 allows the Regulator to reimburse its ordinary members’ expenses incurred
in carrying out their functions.
Chairing and Proceedings
17.
Section 10 deals with the regulator’s constitutional arrangements. Subsection (1)
requires the Scottish Ministers to appoint one of the ordinary members to chair meetings of
the regulator’s board and allows Ministers to appoint another ordinary member to act as
deputy chair.
18.
Section 11 provides for the SHR to regulate its own procedure and that of any
committees that are established. Subsection (2) prevents any of the regulator’s proceedings
or acts being called into question in the event that there is a vacancy in its membership or if
the process for appointing a member was carried out incorrectly.
Staff and property
19.
Section 12 provides for the regulator to appoint as a member of staff a chief
executive. The first chief executive will be directly appointed by Scottish Ministers after
consulting with the chair of the regulator’s board (if that person has been appointed at the
time of the chief executive’s appointment). The regulator may appoint subsequent chief
executives. Both the appointment of the chief executive and the terms of their appointment
are subject to approval by Scottish Ministers.
20.
Section 13 provides for the regulator to appoint other members of staff and the terms
of such staff are subject to the approval of Scottish Ministers. It introduces schedule 1 which
makes transitional provisions about the regulator’s staff and property.
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Powers
21.
Section 14 sets out the regulator’s general powers. Subsection (1) allows the
regulator to do anything it thinks necessary or advisable for the purpose of or in connection
with the performance of any function conferred on it by this Bill. Subsection (2) prevents the
regulator from borrowing money. The regulator must also have the consent or approval of
Scottish Ministers before it can:
•

acquire or dispose of land;

•

give guarantees; or

•

determine the location of its office premises.

22.
Section 15 provides for the regulator, at its discretion, to authorise anyone to carry out
any of its functions and the extent to which they can carry out such a function. The regulator
can authorise both members of its staff and people who are not members of its staff to carry
out its functions.
Studies, co-operation and annual reports
23.
Section 17 gives the regulator the power to commission studies or to carry them out
itself to inform its approach towards meeting its objective. The regulator is able to, but is not
required to, publish a report on any study or research.
24.
Section 18 requires the SHR to co-operate with other relevant regulators. Subsection
(2) sets out the bodies that are considered to be relevant regulators. These are:
•

the Office for Tenants and Social Landlords (known as the Tenant Services
Authority)

•

the Office of the Scottish Charity Regulator

•

Healthcare Improvement Scotland

•

Social Care and Social Work Improvement Scotland

•

the Scottish Public Services Ombudsman

•

the Financial Services Authority

•

the registrar of companies

•

the Accounts Commission for Scotland.

25.
Section 18(3) allows the regulator to disclose any information to the relevant regulator
for any purpose connected with the performance of its functions or in order to enable or assist
the relevant regulator to perform any function.
26.
Section 19 stipulates that the regulator must annually prepare and publish a general
report on how it has used its functions, lay a copy before the Scottish Parliament and send a
copy to Scottish Ministers. Subsection (2) states that this report must include information

5
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about the use of the Regulator’s powers under Parts 4 (Inquiries and Information) and Part 5
(Regulatory Intervention) of this Bill. Subsection (3) gives the regulator discretion to decide
what other information should be in the report, what the report looks like and how it is to be
published.
PART TWO – REGISTERED SOCIAL LANDLORDS
The register of social landlords
27.
Section 20 places a duty on the regulator to maintain an accessible register of social
landlords. Subsection (2) prevents local authorities and local authority landlords from being
included in the register. Subsection 4 specifies the information that must be held in the
register.
28.
Section 21 arranges for the transition from the current register of social landlords
maintained by the Scottish Housing Regulator on behalf of Scottish Ministers to the new
register. The new register will include all those bodies that are currently on the Scottish
Housing Regulator’s register.
29.
Section 22 provides the regulator with powers to determine the way in which an
application must be made and the type of information the body applying for registration must
provide. The regulator can charge for registration.
30.
Section 23 places the regulator under a duty to include in the register every applicant
body which it considers meets the registration criteria. Subsection (2) states that the
registration criteria are made up of the legislative registration criteria and the regulatory
registration criteria. Subsection (3) provides that as long as a body is on the register then it
should be presumed that it is eligible for registration even if it is subsequently removed from
the register.
Registration criteria
31.
Section 24 sets out the criteria (the ‘legislative registration criteria’) that a body must
meet before it can be registered as a social landlord. The criteria are that a body does not
trade for profit; that it is established for the purpose of, or has among its objects and powers,
the provision, construction, improvement or management of houses to be kept available for
letting or for occupation by its members, or of hostels. The body must operate, or intend to
operate, in Scotland. Section 24(1)(d) prescribes a number of additional purposes or objects
that a body is able to carry out in addition to the criteria at 24(1)(a), (b) and (c).
32.
Section 24(2B) provides Ministers with the power by order to amend the additional
purposes, objects and powers specified in section 24(1)(d) and (2A). Ministers are required
to consult the regulator and tenants, social landlords and secured creditors of RSLs (or
representatives of these groups) before making an order under this section. An order that
restricts or limits purposes or objects in section 24(1)(d) has no effect in relation to a body
registered as a social landlord when the order was made.
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33.
Section 25 provides the regulator with powers to set regulatory registration criteria
about a body’s financial situation, the arrangements for its governance and financial
management and the manner in which it provides housing services. The regulator is able to
set different criteria for different types of bodies. The regulator must consult interested parties
before setting, revising or withdrawing any criteria.
34.
Section 26 requires the regulator to issue guidance on how it will assess whether a
body meets the registration criteria and to make this available to those with an interest in the
guidance.
Before issuing, revising or withdrawing guidance the regulator must consult
Scottish Ministers, registered social landlords or their representatives, tenants of registered
social landlords or their representatives, and secured creditors of registered social landlords
or their representatives.
Removal from register
35.
Section 27 provides that the regulator may remove a body from the register if it
considers that the body no longer meets the registration criteria, has never met those criteria,
has ceased to carry out activities or has ceased to exist (it could also remove a body on receipt
of an application under section 27). Under subsection (2) the regulator may require the body
to provide information to demonstrate that it meets any of the registration criteria. Before it
removes a body from the register, the regulator must give the body at least 14 days notice and
have regard to any views expressed by the body in that period.
36.
Section 28 requires the regulator to set criteria for voluntary de-registration and to
remove from the register, at its request, a landlord that meets those criteria. The regulator
must consult Scottish Ministers, tenants of registered social landlords or their representatives,
registered social landlords or their representatives and secured creditors of registered social
landlords or their representatives and inform those affected of any change or replacement of
de-registration criteria.
Appeals
37.
Section 29 provides an appeal mechanism for bodies aggrieved by a decision of the
regulator not to register it as a social landlord or to remove it, or not to remove it, from the
register. The appeal is to the Court of Session. Subsection (2) provides for the actions that
the Court may take to decide an appeal. Under subsection (3), where the appeal is against the
decision relating to the removal of a body from the register the regulator must not remove the
body from the register until the appeals process is complete.
Communication with other regulators
38.
Section 30 requires the regulator to notify other regulators of its decision to register or
de-register a body and of the outcome of any appeal against such a decision.
PART 3 – PERFORMANCE OF SOCIAL LANDLORDS
39.
Part 3 of the Bill requires the Scottish Ministers to set out the standards and outcomes
social landlords should be aiming to achieve. Part 3 also requires the regulator to assess and
report on social landlords’ performance of housing activities and gives it the power to set
7
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performance improvement targets. The SHR must also set standards of financial management
and governance for registered social landlords.
The Scottish Social Housing Charter
40.
Sections 31 to 33 provide for the Scottish Ministers to publish a Scottish Social
Housing Charter setting out what social landlords should aim to achieve (standards and
outcomes) in performing housing activities. Once it is published, Ministers must review the
Charter from time to time. Section 33 requires Ministers to consult interested parties before
publishing the Charter for the first time and each time it is reviewed. Those to be consulted
are listed at section 33(2). Ministers must submit the Charter to the Scottish Parliament for
approval and it only comes into effect once it has been approved.
41.
Section 32 gives examples of the kind of service areas the Charter might cover. The
examples are for illustrative purposes and are not necessarily the areas that will be covered by
the Charter, as these will be developed in consultation with stakeholders under section 33.
Performance improvement targets
42.
The Charter will provide a framework for the regulator to assess and report on social
landlords’ performance. Section 34 allows the regulator to set performance improvement
targets for social landlords. Subsection (2) allows it to set targets for an individual landlord or
a group of landlords if, for example, their performance falls below that of the sector
generally. Before setting, revising or withdrawing targets that apply to social landlords, the
regulator must consult Scottish Ministers and the other interested parties specified in
subsection (3). The requirement to consult does not apply if the target affects only one
landlord, or if the regulator considers there is an urgent need to set the performance
improvement target.
Guidance, performance assessment and reports
43.
Section 35 provides for the regulator to publish guidance about how it will assess
social landlords’ performance against the Charter and the indicators it will use to measure
progress. There is a requirement for the regulator to consult specified interested parties before
issuing, revising or withdrawing this guidance.
44.
Section 36 requires the regulator to publish a code of conduct setting out the standards
of governance and financial management registered social landlords are expected to meet. It
must also publish guidance on the code of conduct. Before it publishes, revises or withdraws
the code of conduct or guidance, subsection (4) requires the regulator to consult registered
social landlords, their tenants or their representative organisations, and lenders or their
representative organisation (the Council of Mortgage Lenders).
45.
Section 36A allows the SHR to set financial management or governance targets for
registered social landlords . These targets may be set for an individual landlord or for a group
of registered social landlords. Unless they apply only to an individual registered social
landlord - or there is an urgent need to set a target - the regulator must consult those specified
in subsection (3) before setting the targets.


934

8

This document relates to the Housing (Scotland) Bill as amended at Stage 2 (SP Bill 36A)
46.
Under Section 36B the regulator may also publish guidance setting out the indicators
it will use to assess registered social landlords’ progress against any governance or financial
management targets it has set.
47.
Section 3(1)(b) provides for the regulator to monitor, assess and report on social
landlords’ performance of housing activities and on registered social landlords’ financial
health and governance standards. Section 38 prescribes what the regulator must consider
when assessing social landlords’ housing activities. Generally, this includes the level and
quality of service provided viewed in the context of the rents being charged; the Charter; and
relevant performance improvement targets and guidance. When assessing registered social
landlords’ financial management and governance, the regulator must consider the standards
set out in the code of conduct and guidance issued under section 36 and any relevant targets.
48.
Section 39 sets out reporting requirements for the regulator. It must publish, at least
once a year, a report on landlords’ performance in achieving the standards and outcomes set
in the Charter and in meeting performance improvement targets. Subsection (2) allows the
regulator to include in its reports information about its use of regulatory intervention powers,
the financial health of registered social landlords, and any other information it considers
likely to be useful to social landlords, their tenants, prospective tenants or other service users.
Encouragement of equal opportunities
49.
Section 37 requires social landlords to provide housing services in a way that
encourages equal opportunity and is consistent with the law on equal opportunities.
PART 4 – INQUIRIES AND INFORMATION
50.
Part 4 provides the regulator with powers to carry out inquiries and obtain information
from social landlords.
Inquiries
51.
Sections 40 to 44 replace the inspection powers in sections 69, 70, 72 and 73, and
paragraphs 16 to 18 of Schedule 7, in the Housing (Scotland) Act 2001 with more flexible
powers of inquiry, consistent with the principles of a proportionate and risk-based approach
to regulation.
52.
Section 40(1) allows the regulator to make inquiries into bodies connected with a
social landlord, such as subsidiaries or associates, as well as the social landlord itself.
Subsection (2) allows the regulator to determine the purpose and timing of inquiries. For
example, it may decide to carry out an inquiry unannounced or at short notice, or an inquiry
into a group of landlords, a specific theme or specific geographical area.
53.
Inquiries can relate to a social landlord’s housing activities (which are defined in the
Interpretation section, 150). The regulator may also make inquiries into registered social
landlords’ financial or other affairs (section 40(3)(b)). An inquiry can be carried out by the
regulator’s own staff, or the regulator may appoint someone else (an “inquirer”) to carry it
out.

9
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54.
Section 41 gives the regulator right of access at reasonable times to a social landlord’s
premises and to any relevant information, including documents stored electronically. The
landlord (and anyone on the landlord’s premises) must ensure the regulator is given any
facilities or assistance it may reasonably request for its inquiries. The regulator has the power
to obtain, copy or take away any relevant information held by a social landlord. This section
also makes it a criminal offence to fail to assist, or in any way obstruct, the regulator in
carrying out its inquiries.
55.
Section 42 allows the regulator to arrange for a social landlord’s housing to be
surveyed if it suspects the landlord is failing, or at risk of failing, to achieve an outcome in
the Social Housing Charter, meet a performance, financial management or governance target
or implement a performance improvement plan. Subsection (9) makes it a criminal offence to
obstruct a survey. It is also an offence for a landlord to fail to give at least seven days’ notice
of the survey to residents in the houses due to be surveyed.
56.
Section 43 allows the regulator to have an “exceptional” audit carried out as part of its
inquiries into a registered social landlord’s affairs. Under this section, an exceptional audit is
carried out by a qualified auditor, appointed by the regulator, to audit the registered social
landlord’s accounts and balance sheet and report back to the regulator on any specified
matters. This is separate from, and does not affect, the audit requirements contained in either
Part 6 of this Bill or any other legislation.
57.
Section 44 gives the regulator the power to publish a report of any inquiries it makes,
but it is not obliged to publish a report on every inquiry. It must, however, consult on, publish
and bring to landlords’ attention a statement setting out the types of inquiries on which it will
publish reports. Whenever it publishes an inquiry report the regulator must send a copy to the
social landlord concerned and to every registered tenants’ organisation associated with that
landlord.
Information
58.
Section 45 requires the regulator to provide a means for tenants to bring to its
attention significant performance failures by social landlords. The regulator must publish a
statement explaining what is meant by “significant performance failures” and the
arrangements it will make for dealing with them.
59.
Section 46 gives the regulator the power, when making inquiries or for any other
purpose related to its regulatory functions, to obtain any information it needs about a social
landlord or a connected body. A request for information can be made to any person.
However, subsection (3) provides that the regulator’s initial request must be directed to the
social landlord or the connected body. It can only be directed elsewhere if the landlord or
connected body fails, or is unable, to provide the information required. It is a criminal offence
under section 47 to fail without reasonable excuse to provide (or knowingly or recklessly
provide false or misleading) information, or to alter, suppress or destroy information required
under section 46.
60.
Section 47A requires the regulator to issue guidance for landlords on how they should
involve homeless people, tenants and other service users (or their representatives) in
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preparing information it has requested the social landlord to provide. Subsection (2) provides
that the regulator may require a social landlord to provide information on how it has involved
such persons (or their representatives) in providing the information to which the guidance
relates. Guidance may be given generally or for particular purposes. Subsections (4) and (5)
specify those that the regulator must consult before issuing the guidance and require the
regulator to bring the statement to the attention of affected social landlords.
61.
Section 48 places a duty on the regulator to issue a code of practice on inquiries,
setting out how it will make inquires and perform functions under Part 4 of the Bill. There is
a similar duty on the regulator in section 51 covering regulatory intervention under Part 5.
PART 5 – REGULATORY INTERVENTION
62.
Part 5 replaces the regulatory intervention powers in the Housing (Scotland) Act
2001. Section 49 lists the powers contained in this Part, which can include requiring a social
landlord to comply with the Scottish Social Housing Charter, meet a performance
improvement target or implement a performance improvement plan. For local authorities, the
intervention powers are no longer solely linked to inspection.
63.
There is no fixed sequence for the use of these powers and the regulator can use them
individually or in combination. However, section 50 requires the regulator to consider the
principle that social landlords should be responsible for determining how to provide housing
services and manage their own affairs when deciding whether, and how, to intervene (while
section 3(2) requires regulatory action to be targeted only where it is needed). Section 51
requires the regulator to consult on and publish a code of practice explaining how it will take
decisions about use of its intervention powers.
Remedial action
64.
Section 52 replaces the Scottish Ministers’ power (at section 74 of the 2001 Act) to
require a local authority to produce a remedial plan with a power for the regulator to require
any social landlord to submit a performance improvement plan. The regulator can require the
submission if it considers that the landlord is failing, or at risk of failing, to achieve an
outcome set in the Scottish Social Housing Charter or to meet a performance, financial
management or governance target. The regulator can also require an improvement plan if this
is justified by the social landlord’s conduct or, in the case of an RSL, if there has been
misconduct or mismanagement in its financial or other affairs.
65.
Under section 52(2A) the regulator may require a landlord to involve service users, or
their representatives, in preparing a performance improvement plan. Section 58 (2B) allows
the regulator to ask the landlord for evidence of service users’ involvement in preparing the
plan.
66.
The regulator may accept, modify or reject a performance improvement plan. The
social landlord must be notified of any intention to make changes to or reject a plan. If the
plan is rejected the social landlord must submit a revised plan and, once accepted, must
implement it. The landlord also has to publish the plan and send a copy of it to any registered
tenants organisations associated with it.
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Enforcement notices
67.
Section 53 allows the regulator to serve an enforcement notice on a social landlord if
it considers that the social landlord is, or is at risk of, failing to achieve an outcome set in the
Scottish Social Housing Charter, meeting a performance, financial management or
governance target, or of implementing an approved performance improvement plan. The
regulator may also serve an enforcement notice if it considers that:
•

there has been misconduct or mismanagement of the registered social landlord’s
affairs;

•

the social landlord’s assets or tenants’ interests need to be protected;

•

the registered social landlord’s assets need protection;

•

the social landlord’s financial viability is at risk; or

•

any other conduct of the social landlord justifies the notice.

68.
The enforcement notice requires the landlord to take action to put right or avoid a
failure or other problem, or to protect its tenants or assets. The regulator must publish the
notice and send a copy to any registered tenants organisation associated with the social
landlord.
Appointment of a manager
69.
Section 54 allows the regulator, if it considers it necessary, to appoint someone to
manage a social landlord’s services (or aspects of its services). There are two criteria, set out
at subsection (1), that must be met before the regulator can make such an appointment. First,
it considers (either following an inquiry or for some other reason) that the landlord is failing
or at risk of failing to:
•

achieve an outcome in the Social Housing Charter;

•

meet a performance improvement target;

•

implement an agreed improvement plan; or

•

comply with an enforcement notice.

70.
Secondly, it must consider such an appointment is needed to make sure the social
landlord provides an appropriate standard of services. In the case of a local authority landlord
there is a further requirement at subsection (3) for the regulator to consult the local authority,
its representative body (COSLA), and the Accounts Commission before making an
appointment.
71.
There is no requirement to consult before making an appointment to a registered
social landlord, although the criteria at section 54 (1) must be met. Section 55 provides that,
where it has established a need to do so, the regulator may appoint or require the RSL to
appoint a manager for its financial or other affairs.
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72.
Section 56 allows the regulator to determine the period and terms and conditions for
the appointment of a manager. The manager will have general powers to do what is necessary
to fulfil his or her functions, and may also be given specific powers by the regulator. The
manager must comply with any direction given by the regulator (section 56(3)).
Removal, suspension and appointment of officers
73.
Under section 57, the regulator may remove an officer of a registered social landlord
(a committee member of a registered society or a director of a company limited by guarantee)
who is bankrupt or apparently insolvent; disqualified from being a company director or
charity trustee; incapable of fulfilling their role because of a mental disorder; or is impeding
the effective management of the registered social landlord because of their absence or failure
to act. The regulator must give the officer and the registered social landlord 14 days’ notice
of its intention to remove the officer. “Officer” has the meaning given in the Interpretation
section (150).
74.
Section 58 gives the regulator power to suspend a “responsible individual” (an officer
or agent) if it considers they have been responsible for, party to, or otherwise contributed to
misconduct or mismanagement of the registered social landlord’s other affairs, or if it
considers that its tenants’ interests or its assets need to be protected, or that there is
obstruction or non co-operation in relation to Part 8. Again, the regulator must give the
individual and the RSL 14 days’ notice of its intention. The regulator may appoint an
individual to perform the suspended individual’s functions or give the RSL directions about
performing those functions or other matters arising from the suspension. Subsection (5)
makes it an offence for a suspended individual to act, without the regulator’s consent, in the
management or control of any registered social landlord.
75.
Section 59 allows the regulator to remove a responsible individual if its inquiries
confirm misconduct or mismanagement or the registered social landlord’s assets or tenants’
interests need to be protected or that there is obstruction or non co-operation in relation to
Part 8. Again, there is a requirement for the regulator to give 14 days’ notice. Subsection (3)
makes it an offence for an individual who has been removed to act without the regulator’s
consent in the management or control of any registered social landlord. A “responsible
individual” is a person defined as such under section 60: an officer or agent of an RSL who
appears to have been responsible for, facilitated or contributed to, or has been privy to the
misconduct, mismanagement, failure etc.
76.
A decision by the regulator under section 57, 58 or 59 can be appealed to the Court of
Session under section 61.
77.
Under section 62 the regulator has the power to appoint a new or additional officer to
a registered social landlord. Subsection (2A) provides for the regulator, in some
circumstances, to require the RSL to take out personal indemnity insurance for the person
appointed.
78.

The regulator may use its power to appoint an officer to:
•

replace an officer it has removed;
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•

if the RSL has no officers;

•

if the number of officers has fallen below that required by the RSL’s constitution
(and there is no mechanism in the constitution to remedy this); or

•

if it considers it necessary for the proper management of the registered social
landlord’s financial or other affairs.

Protection of assets
79.
Sections 63 and 64 allow the regulator to protect the registered social landlord’s assets
during and following inquiries into its financial or other affairs. Section 63 allows it to restrict
particular types of transactions or payments. The regulator can also direct a bank or other
person not to part with any money, assets or securities it holds for the registered social
landlord without its consent. Subsection (3) makes it an offence to fail to comply with a
direction given under this section.
80.
Section 64 allows the regulator to transfer the registered social landlord’s assets to
another registered social landlord if, after making inquiries, it considers that there has been
misconduct or mismanagement of the registered social landlord’s affairs or that there is a risk
to its financial viability or governance or it cannot provide housing services to an acceptable
standard. In either case, the regulator must also be satisfied that a transfer of some or all of
the assets would improve the management of those assets. Before doing this the regulator
must consult, and consider the views of, the tenants and any secured creditor known to it , of
any houses it proposes to transfer. The terms of transfer must set the price the regulator
considers, after obtaining an independent valuation, the assets would fetch if sold by a willing
seller to a willing registered social landlord. They must also provide for the settlement or
transfer of the transferring landlord’s debts and liabilities in relation to the transferred
property.
81.
In the case of a charitable registered social landlord, any transfer must be to another
charitable registered social landlord. And, under subsection (7), the regulator must consult the
Office of the Scottish Charity Regulator before directing a transfer of assets acquired by a
non-charitable registered social landlord at a time when it was a registered charity. This is to
ensure that charitable assets continue to be used only for charitable purposes, as required by
the Charities and Trustee Investment (Scotland) Act 2005.
PART 6 – ACCOUNTS AND AUDIT
82.
Part 6 provides the regulator with the power to set requirements for registered social
landlords’ accounts and audit arrangements. This part of the Bill replaces similar powers of
the Scottish Ministers in Part 3 of Schedule 7 of the 2001 Act.
83.
Section 65 allows a determination of accounting requirements by the regulator. The
requirements should ensure that registered social landlords’ accounts are properly prepared
and provide a true and fair picture of their affairs. The regulator’s determination may be
general or for a particular purpose and can apply to different RSLs or different cases. The
regulator may revise or withdraw a determination and must bring any determination to the
attention of any affected registered social landlords. A determination cannot relate to an
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accounting period before it was published (section 65). Subsection (3) requires the regulator
to consult before making any determination.
84.
Section 66 places a duty on registered social landlords to comply with the regulator’s
accounting requirements. The auditor’s report on a registered social landlord must state if, in
the auditor’s opinion, its accounts comply with the requirements. Under section 67, the
registered social landlord must provide the regulator with a copy of its accounts and auditor’s
report within six months of the end of the accounting period to which they relate. Section 68
makes it an offence for a registered social landlord to fail to comply with either of these
requirements.
85.
Section 69(2) places a duty on reporting accountants and auditors appointed to
prepare accounts or carry out internal audits for a registered social landlord to disclose to the
regulator any matter they believe is of material significance to the regulator’s functions,
under section 3, of monitoring, assessing and reporting on social landlords’ performance,
financial wellbeing and standards of governance. This includes both significant matters
relating to the affairs of the registered social landlord and to the affairs of a parent or
subsidiary body connected with the registered social landlord.
86.
Section 69(3) empowers accountants and auditors to report any matter they do not
consider is of material significance under section 69(2), but which they think could be
relevant to the exercise of any of the regulator’s functions. The duty and the power to report
matters to the regulator both continue after someone has stopped acting in the capacity of
auditor or reporting accountant to the registered social landlord.
PART 7 – INSOLVENCY ETC
87.
This Part of the Bill sets out the action to be taken in the event of a registered social
landlord becoming, or at risk of becoming, insolvent.
88.
Throughout this Part of the Bill references to notifying and consulting secured
creditors are qualified to refer only to those creditors the regulator is able to contact after
making reasonable inquiries.
Arrangements for and effect of a moratorium
89.
Section 70 sets out in a table who is required, and in what circumstances, to notify the
regulator that certain steps are being taken to enforce a security over land. Notice is required
both before and after taking one of the actions specified. Subsection (2) allows the regulator
to define what is meant by a step “to enforce a security over a registered social landlord’s
land”.
90.
Section 71(1) provides that a step will have no effect unless the person taking it has
notified the regulator in advance of their intention. However, failure to notify the regulator
after the step has been taken will not make the step invalid (section 71(2)).
91.
Taking one of the steps specified at section 70 automatically triggers a stop (a
moratorium) on the disposal of land held by the registered social landlord (section 72).
15


941

This document relates to the Housing (Scotland) Bill as amended at Stage 2 (SP Bill 36A)
Section 88 defines land as including “any existing or future interest of the landlord in rent or
other receipts arising from land”. Taking another specified step during the period the
moratorium (section 73) is in place will not result in a new moratorium or affect the length of
the existing one. Any moratorium must, unless cancelled or extended, end 56 days after
notice is given that the specified step has been taken.
92.
Section 73 also provides for the regulator, with the consent of all the registered social
landlord’s secured creditors (who can be located after reasonable enquiries), to extend the
moratorium from time to time. Notice of such an extension must be given to the registered
social landlord and any liquidator, administrative receiver, receiver or administrator
appointed in relation to the registered social landlord or its land. Where the regulator
considers the proper management of the registered social landlord’s land can be secured
without making a proposal under section 77 of this Bill - and following consultation with the
person whose step triggered the moratorium - the regulator can cancel the moratorium. The
regulator must notify the registered social landlord and its secured creditors when a
moratorium ends. Where a moratorium has ended, other than by cancellation, the notice given
must also provide an explanation of section 74.
93.
Under section 74 if, after a moratorium has ended (other than by cancellation), a
specified step is taken against the same registered social landlord within three years, a new
moratorium will not be triggered. The regulator may, with the consent of the registered social
landlord’s secured creditors, renew the original moratorium for a specified time. The
regulator must give notice of the renewal to the registered social landlord and any liquidator,
administrative receiver, receiver or administrator appointed in relation to the registered social
landlord or its land.
94.
Section 75 ensures that, under a moratorium, the registered social landlord’s land
cannot be disposed of without the regulator’s consent (unless the regulator’s consent is not
required under section 104 of this Bill). The regulator may consent to a disposal before the
moratorium begins and it may place conditions on its consent.
95.
Section 76 gives the regulator powers to appoint, or require a registered social
landlord to appoint, an interim manager with powers to manage some or all of its affairs
during a moratorium. The interim manager must, however, comply with any direction given
by the regulator and may not dispose of land or grant security over land.
Making proposals for future ownership and management
96.
During the moratorium the regulator can make proposals for the future ownership and
management of the registered social landlord’s land in an attempt to ensure the land’s future
and proper management by a registered social landlord (section 77). Before making proposals
it must consult those people listed at subsection (2). The regulator must consider the interests
of all the registered social landlord’s creditors and must aim to avoid worsening the position
of any unsecured creditors. The proposals may provide for the appointment and remuneration
of a manager to implement the proposals. The proposals must not result in non-preferential
debts being paid before preferential ones or preferential creditors being paid different
proportions of preferential debt, unless they have agreed to being paid a smaller proportion.
(The term “preferential debt” refers to money owed to Her Majesty’s Revenue and Customs
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for income tax deducted at source, VAT, car tax, betting and gaming duties, social security
and pension scheme contributions, and remuneration of employees.)
97.
The regulator must submit its proposals to all those of the registered social landlord’s
secured creditors who can be located after reasonable enquiries have been made; the
registered social landlord and its committee or board; and any liquidator, receiver or
administrator. The regulator must also arrange to make the registered social landlord’s
members, tenants and unsecured creditors aware of its proposals (section 78).
98.
Section 79 allows secured creditors to either agree (with or without changes) or reject
proposals about future management and ownership of a registered social landlord. The
regulator must agree any changes to the proposals before those changes have effect.
Subsection (3) lists those whom the regulator must notify about the agreed proposals.
99.
The regulator may, under section 80, and with the agreement of the RSL and the
secured creditors to whom the original proposals were submitted, modify agreed proposals
from time to time. Sections 77 on the formulation of proposals and 79(3) on giving notice of
agreed proposals apply equally to any such modifications.
Implementing the proposals
100. Once agreed the proposals are binding on the regulator, the registered social landlord,
the registered social landlord’s secured and unsecured creditors and any liquidator,
administrator or receiver appointed in respect of the registered social landlord’s land (section
81). The registered social landlord’s officers must co-operate in implementing the proposals
but they are not required or allowed to do anything in breach of their duty as a trustee or other
duty owed by them (section 81(2)).
101. The Regulator must appoint a manager to implement the agreed proposals if these
provide for such an appointment (section 82). The manager can do anything that is needed to
implement the proposals and a number of specific powers are set out in section 83. A
manager must, so far as practicable, consult a registered social landlord’s tenants on anything
likely to affect them and explain the effect such a thing is likely to have.
102. A manager appointed to a registered social landlord that is a registered society is also
able to transfer the engagements of that registered social landlord to, or amalgamate it with,
another registered social landlord that is a registered society (section 84).
103. The regulator may provide financial or other assistance to the landlord to preserve its
position while proposals are being designed and agreed, and to an officer of a registered
social landlord or a manager appointed to implement the agreed proposals. The regulator
may, in particular, lend staff and arrange payment of a manager’s remuneration and expenses.
But the regulator cannot pay grants, make loans, indemnify an officer or manager, make
payments or give guarantees connected with loans without the consent of the Scottish
Ministers. (Section 85).
104. The landlord or any creditor can apply to the Court of Session if they believe the
manager is not acting within the agreed proposals. If it finds that this is the case then the
17
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Court has the power to confirm, modify or reduce any decision or other act of the manager,
give directions to the manager or make any other order it sees as necessary (section 86).
105. Section 87 allows anyone bound by the agreed proposals to apply to the Court of
Session if he or she believes another person who is also bound by them is not acting in
accordance with them. The Court can then confirm, modify or declare the action ineffective;
or make any order it thinks appropriate by way of interdict, award of damages or otherwise.
PART 8 – REGISTERED SOCIAL LANDLORDS: ORGANISATIONAL CHANGE
106. Part 8 concerns changes to a registered social landlord’s name, office, or constitution.
It replaces the previous requirements in Part 2 of Schedule 7 to the Housing (Scotland) Act
2001 dealing with the constitution, change of rules, amalgamation and dissolution of
registered social landlords.
107. Sections 89 to 91 replace paragraphs 7 and 8 of Part 2 of schedule 7 to the 2001 Act.
Section 89 requires registered social landlords to notify the regulator of a change of name or a
change in registered office within 28 days of the change being made.
108. Under section 90, registered social landlords must obtain the regulator’s consent for
any other change to the registered social landlord’s constitution - for example changes to their
rules, memorandum or articles. If the registered social landlord is a registered society and
obtains consent under section 90 to amend its rules, section 91 requires the registered social
landlord to send a copy of the consent along with the copies of the amendment sent to the
Financial Services Authority under section 10(1) of the Co-operative and Community Benefit
Societies and Credit Unions Act 1965. Section 91A requires registered company registered
social landlords to send a copy of the regulator’s consent to the registrar of companies in
accordance with the Companies Act 2006.
109. The provisions in sections 92 to 102 replace those in paragraphs 9 to 12 of Part 2 of
schedule 7 to the 2001 Act that relate to arrangements for restructuring, winding-up or
dissolution of a registered social landlord.
110. Sections 92 to 95 apply to registered societies whose inclusion in the register of social
landlords has been recorded by the Financial Services Authority. Under section 92, the
regulator cannot give consent for the purposes of these sections unless it is satisfied the
society has consulted its tenants about the matter requiring consent. This condition covers
cases where the special consent, consultation and ballot procedures in Chapter 2 of Part 9A
do not apply. The Financial Services Authority can only register resolutions for the
restructuring (section 93), voluntary winding up (section 94) or dissolution (section 95) of a
society if the regulator consents to the resolution and a copy of the consent accompanies any
documents required to be sent to the Financial Services Authority.
111. Sections 96 to 100 apply to registered social landlords that are registered companies.
Section 96 provides that the regulator cannot give consent for the purposes of these sections
unless it is satisfied the company has consulted its tenants on the matter requiring consent.
This condition covers cases where the special consent, consultation and ballot procedures in
Chapter 2 of Part 9A do not apply. Under section 97, a court order under sections 899 (court
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sanction for compromise or arrangement) or 900 (powers of court to facilitate reconstruction
or amalgamation) of the Companies Act 2006 can only be made if the regulator consents. If
the whole or part of the company is transferred to another company under section 900 of the
Companies Act 2006, the other company will be included in the register of social landlords.
112. Under section 98 a special resolution by a company under section 53 of the Cooperative and Community Benefit Societies and Credit Unions Act 1965 has effect only if the
regulator consents to the resolution if passed. The new registered society created in pursuance
of that resolution is to be included in the register of social landlords.
113. Under section 99, the regulator must consent to a voluntary arrangement in relation to
a company under section 5 of the Insolvency Act 1986, before it will take effect. Under
section 100 of this Bill, the regulator must consent to a special resolution being passed under
the Insolvency Act 1986 for the voluntary winding up of the company for it to be valid.
114. Section 101 applies to RSLs that are registered societies or registered companies.
Under this section, the regulator may present a petition for the winding up of the registered
social landlord under the Insolvency Act 1986 on the ground that the registered social
landlord is failing to properly carry out its objects or is unable to pay its debts within the
meaning of section 123 of the Insolvency Act 1986. Section 101(2)(c) introduces a third
ground, in addition to those previously available under Part 2, Schedule 7 of the Housing
Scotland Act 2001, that the regulator has directed the registered social landlord under section
64 of this Bill to transfer all its assets to another registered social landlord.
115. Section 102 applies to a registered social landlord that is also a registered society
which has been dissolved in accordance with section 55 of the Co-operative and Community
Benefit Societies and Credit Unions Act 1965, or a registered company which has been
wound up under the Insolvency Act 1986. Under this section the regulator can direct that any
surplus assets, available after the registered social landlord’s liabilities have been discharged,
can be transferred to another registered social landlord. The regulator must consult the tenants
of the houses to be included in such a transfer and have regard to their views before making
such a direction. The regulator may also discharge any liability of the registered social
landlord to ensure that assets, which would otherwise need to be sold, can be transferred to
another registered social landlord. The regulator may only direct the transfer of assets from a
registered social landlord which is a charity to another charity which has the same, or similar,
charitable purposes (under section 7(2) of the Charities and Trustee Investment (Scotland)
Act 2005). Before directing a transfer from a charitable registered social landlord, the
regulator must consult the Office of the Scottish Charity Regulator. And, under section 102
(5A), the SHR must consult the Office of the Scottish Charity Regulator before directing a
transfer of assets acquired by a non-charitable registered social landlord at a time when it was
a registered charity. These provisions ensure that charitable assets continue to be used only
for charitable purposes, as required by the Charities and Trustee Investment (Scotland) Act
2005.
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PART 9 – DISPOSAL OF LAND OR ASSETS BY REGISTERED SOCIAL
LANDLORDS
116. This Part of the Bill sets out the provisions governing registered social landlords that
want to dispose of land, including houses or other assets. The meaning of “disposal” is given
in the interpretation section of the Bill (section 150) as a “sale, lease, security, charge, option
to acquire or any other disposal of any property or any interest in property (including entering
into a contract for disposal)”.
Regulation of disposals
117. Part 9 provides the regulator with powers similar to those of the Scottish Ministers
under sections 65 to 68 of the 2001 Act.
118. Section 103, which replaces section 66 of the 2001 Act, provides the basic power for
an RSL to dispose of its land (or any other asset by granting security over it). This power is
subject to the regulator’s consent unless this is not required under section 104 of this Bill.
Consent may be given generally, to certain disposals, or for particular purposes. The regulator
may place conditions on the consent.
119. Section 104 specifies those disposals that do not require the regulator’s consent
(principally the granting of a tenancy or the sale of a property under the right to buy). Under
subsection (1)(g) the regulator may determine further disposals not requiring its consent,
following consultation with Scottish Ministers, registered social landlords or their
representatives and secured creditors of registered social landlords or their representatives.
The regulator must bring any determination to the attention of those affected by it.
Subsection (2) includes an occupancy arrangement as a new category of disposal that does
not need the regulator’s consent.
120. If consent is not required for a disposal, the registered social landlord must notify the
regulator as soon as practicable after making such a disposal. Section 105 sets out provisions
allowing the regulator to dispense with notification, either generally or for a particular
purpose.
121. The registered social landlord may be required to consult tenants before it disposes of
land and a ballot may be required if a disposal results in a change of landlord. Section 106
and Part 9A of this Bill set out the circumstances in which both consultations and ballots are
to take place.
122. Section 106 applies to all disposals of land by a registered social landlord which
require a landlord’s consent that are not covered by Part 9A. For such disposals the registered
social landlord must consult with the tenants of the houses included in the disposal and
anyone else the regulator requires it to consult. The registered social landlord must inform the
regulator of the views expressed by those consulted.
123. Section 107 states that the disposal of land by a registered social landlord, where the
regulator’s consent is required, is void unless the regulator has given the required consent.
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PART 9A – SPECIAL PROCEDURE FOR DISPOSALS AND RESTRUCTURINGS
RESULTING IN CHANGE OF LANDLORD
Disposals by a registered social landlord
124. Chapter 1, sections 109 to 115, replaces the provisions in Schedule 9 of the Housing
(Scotland) Act 2001 in respect of registered social landlords. Chapter 1 sets out the special
procedure for disposals and restructuring resulting in a change of landlord. Where the special
procedures apply, a registered social landlord must seek the regulator’s initial consent. The
regulator may refuse consent or direct for consultation with tenants. Thereafter consent may
be given, but is subject to tenant authorisation via ballot or agreement. There is no
requirement to follow the special procedure where the regulator directs the transfer of assets
from one registered social landlord to another or where the transfer is made during the
moratorium (see section 109(1)(a) and section 104(1)).
125. Section 109 provides that Chapter 1 of Part 9A applies to disposals of land by a
registered social landlord where the regulator’s consent is required under Part 9 and which
result in a tenant under a Scottish secure tenancy ceasing to be a tenant of the registered
social landlord making the transfer.
126. Under section 110 the regulator, having regard to any information available to it, may
refuse consent to the disposal or direct the registered social landlord to consult with tenants in
accordance with section 111
127. Section 111 requires a registered social landlord proposing to make a disposal, where
given a direction under section 110, to serve a notice on the tenants of each house included in
the proposal which specifies to whom the disposal is to be made, explains the likely
consequences of such a disposal for the tenants, informs the tenants of their right to make
representations to the registered social landlord within such a reasonable period as specified
(at least 28 days) and which includes any other details the registered social landlord considers
appropriate. After considering any representations made within the specified period, the
registered social landlord must then serve a further notice which informs tenants of any
significant changes to the proposals, informs tenants of their right to object to the proposed
disposal within such a reasonable period as specified (at least 28 days), explains that the
disposal requires the regulator’s consent and explains that the regulator is not permitted to
give consent unless satisfied that the majority of tenants voting in a ballot conducted under
section 113 wish the disposal to proceed.
128. Section 111A provides that following consultation under section 111, the regulator
may refuse consent to the disposal or consent to the disposal subject to tenant authorisation.
Tenant authorisation is given when the regulator directs the registered social landlord to
conduct a ballot under section 113, or directs the registered social landlord to seek the written
agreement of tenants in accordance with section 113A, and then approves the outcome under
section 114A. In making its decision, the regulator must have regard to the results of the
consultation and may have regard to any information available to it.
129. Section 112 contains provisions to allow the regulator to obtain further information on
a proposed disposal before deciding whether to approve under section 114A. The regulator
may require the registered social landlord to provide any information the regulator feels is
21
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relevant on the representations and objections made in relation to the proposed disposal and
any other information relating to the proposed disposal. It may direct the registered social
landlord to carry out, and provide information on, further consultation with tenants.
130. Section 113 requires a registered social landlord proposing to make a disposal, where
given a direction under section 111A(2)(a), to conduct a ballot of tenants who will be affected
and inform the regulator of the outcome. The registered social landlord must have regard to
any guidance issued by Scottish Ministers when conducting the ballot or informing the
regulator of the results of the ballot.
131. Section 113A requires a registered social landlord must, where given a direction under
section 111A(2)(a), seek the written agreement to the disposal from tenants of houses
included in the proposed disposal. The registered social landlord must provide the regulator
with information about every written agreement sought.
132. Under section 114, the registered social landlord is not required to give notice under
section 111 to, and may exclude from a ballot under section 113 or the agreement process
under section 113A, any tenant unaffected by the proposed disposal. A tenant will be
unaffected if the registered social landlord expects the tenant to have vacated the house
before the disposal is made. The regulator can only consent to a proposed disposal where
there are such unaffected tenants if the registered social landlord has served notice on the
regulator confirming that the unaffected tenants have all vacated the houses concerned.
133. Section 114A provides that the regulator must approve the disposal if it is satisfied
that a majority of tenants voting in a ballot conducted under section 113 wish the disposal to
proceed; or it is satisfied that the landlord has obtained the written agreement of a majority of
the tenants whose written agreement the landlord was required to seek under section 113A. If
the regulator is not satisfied that the majority of tenants are in agreement then it must
withdraw the conditional consent granted under section 111A(1)(b). Before making its
decision under this section, require the registered social landlord concerned to provide
information about either the ballot or the written agreements.
134. Section 115 offers protection to the purchaser in any proposed disposal under Chapter
1 of Part 9A of this Bill. The regulator’s consent for such a disposal will not be invalidated by
a failure of the regulator or registered social landlord to comply with any provision of this
chapter.
Restructuring of a registered social landlord
135. Section 115A applies the special procedure in sections 110 to 114A of Chapter 1 to
restructurings where the regulator’s consent is required under section 93 or 97 and which
result in a tenant under a Scottish secure tenancy ceasing to be a tenant of the registered
social landlord proposing the restructuring. Section 115A(2) exempts certain restructuring
proposals from this requirement
136. Section 115B offers protection to a purchaser following a restructuring where consent
has been given but there is a failure of the regulator or registered social landlord to comply
with any provision of the special procedure.
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PART 10 – CHANGE OF LANDLORD – SECURE TENANTS
137. This Part of the Bill replaces the provisions in Part III (sections 56 to 64) of the
Housing (Scotland) Act 1988 (the “1988 Act”) that deal with a change of secure tenants’
landlord (known as “tenant’s choice”). Those provisions will be repealed by paragraph 3(3)
of schedule 2 to the Bill. Section 116 provides for a person that is approved by the regulator
under section 117 of the Bill to acquire certain houses from local authority landlords and
section 118 sets the criteria that determines which houses are eligible to be acquired.
138. Section 56 of the 1988 Act provides for approved landlords to acquire eligible houses
from a public sector landlord defined as one of a number of bodies including islands or
district councils, development corporations within the meaning of the New Towns (Scotland)
Act 1968, the Scottish Special Housing Association, the Housing Corporation and Scottish
Homes. Section 116 replaces “public sector landlord” with “local authority landlord” because
the other bodies have been wound up.
139. Under section 117 the regulator has the power to grant approved status to a person
that is not a local authority landlord. Subsection (2) provides that the regulator may give
approval for particular reasons, acquisitions, areas or purposes. Different approvals may be
given for different cases to enable that person to acquire a house from a local authority. The
regulator may grant approval subject to conditions and may vary or revoke an approval.
140. Section 118 provides that an eligible house is a house that is owned by a local
authority and occupied by a qualifying tenant. A qualifying tenant is a tenant with a Scottish
secure tenancy where an order for recovery of possession has not been granted under section
16(2) of the Housing (Scotland) Act 2001.
141. Section 118(3) makes certain houses exempt from sale to an approved landlord. These
are a house that is one of a group which has been provided with facilities (including a call
system and the services of a warden), a house that has been specially designed or adapted for
elderly or disabled people whose special needs require accommodation of the kind provided
by the house, and houses owned by islands local authorities for the purposes of their
functions as an education authority, that are required for the accommodation of someone who
is employed for those purposes (and where the local authority is not likely to be able to
reasonably provide other suitable accommodation for that person). Section 56(5)(c) of the
1988 Act also provides that an area determined by Scottish Ministers as a rural area is not
eligible to be acquired by an approved person. Scottish Ministers’ order making power to
determine a rural area is repealed by paragraph 3(3) of schedule 2 to the Bill.
142. Section 119 sets out the requirements that an approved person must meet when they
apply to a local authority to acquire a house. Section 120 requires the local authority landlord
to make an offer to sell the house, or to refuse the application, within two months of the date
on which an application is made under section 119.
143. Section 121 sets out the process for determining the market value of an eligible house.
The local authority must instruct the district valuer or a qualified valuer nominated by the
local authority and accepted by the applicant to determine the market value. The valuer must
have regard to the price which the house would realise if sold on the date on which the
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application was made on the open market by a willing seller as well as a number of other
assumptions. Where a valuer determines that the house would not realise any price if offered
for sale on the open market they can take the price to be either a negative value, equal to the
amount which would require to be paid to an approved person in order that the approved
person would willingly acquire the house, or where an approved person would willingly
acquire the house for no consideration, nil, and the market value of the house may
accordingly be determined to be a negative value or nil value.
144. Section 122 sets out the conditions of sale of an eligible house to an approved person.
It provides for the applicant to be able to request an amendment to the offer to sell if they
consider a condition to be unreasonable or wish to have a new condition included in the offer.
The applicant may refer the matter to the Lands Tribunal if a local authority landlord refuses
a request or fails to respond within one month of the refusal. The Lands Tribunal can uphold,
strike out or vary, or insert a new condition in the offer. Where a Lands Tribunal
determination results in a variation of the offer to sell, it must order the local authority
landlord to make an amended offer to sell to the applicant within two months of its
determination.
145. Section 123 sets out requirements in relation to the acceptance of an offer to sell. The
applicant may accept an offer to sell within two months of the date on which the offer was
made, or the date on which the latest amended offer was made, or the date of a determination
by the Lands Tribunal which does not require the local authority to make an amended offer.
Where notice of acceptance is not given within the required period, the offer to sell and the
application lapse. A notice of acceptance is of no effect unless the qualifying tenant and the
applicant have concluded a lease of the house for a period immediately after the acquisition
of the house. Giving a notice of acceptance constitutes a sale of the house between the local
authority landlord and the applicant on the terms contained in the offer.
146. Section 124 provides for a local authority landlord to refuse an application on the
basis that it disputes the applicant’s right to acquire the property or it considers any
information in the application to be materially incorrect. It specifies the process for giving
notice of refusal and allows the applicant to refer the matter to the Lands Tribunal for a
finding in respect of its right to acquire.
147. Where a local authority landlord fails to comply with provisions on the offer to sell
provision (section 120), an order made by the Lands Tribunal under section 122(9) or fails to
progress an application under any finding made by the Lands Tribunal under section 124(3),
the applicant may refer the matter to the Lands Tribunal. Subsection (2) provides that the
Lands Tribunal may make an offer to sell to the applicant and this has the same effect as if it
is done by the local authority landlord.
148. Section 126 requires a person who acquires property under Part 10 to seek the
regulator’s consent for the subsequent disposal of that property. Consent may be given
generally, to certain disposals, or for particular purposes. The regulator may place conditions
on the consent. Before consenting to a disposal the regulator must be satisfied that the person
seeking the consent has consulted tenants of the houses included in the disposal and any other
person that the regulator requires the person to consult. This section does not apply to a
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disposal by a registered social landlord which is required to seek consent under Part 9 of the
Bill.
149. Section 127 provides for the extension of time periods referred to in Part 10 of the Bill
where the applicant or local authority gives notice of the extension before the end of the time
period.
PART 10A – CHARITABLE REGISTERED SOCIAL LANDLORDS
150. Section 127A requires the SHR and the Office of the Scottish Charity Regulator to
agree how they will work together and exchange information to avoid duplication and
unnecessary demands on RSLs in carrying out their respective regulatory functions. It puts
onto a formal basis the working relationship that already exists between the two regulators
and the “memorandum of understanding” between them.
PART 10B - SOCIAL LANDLORDS: LONG LEASES AND HERITABLE
SECURITIES
151. Amendments by sections 127B and 127C to sections 8 and 11 respectively of the
Land Tenure Reform (Scotland) Act 1974 exempt social landlords and their connected bodies
(as defined in sections 149 and 150) from the “20 year rules”. This means that social
landlords (and their connected bodies) will be able to lease property for periods that exceed
20 years. This will only apply to leases to social landlords. Leases by social landlords will
remain subject to the rules.
152. Section 11 of the 1974 Act gives the debtor in a security certain rights to redeem it
after 20 years have elapsed. Social landlords (and their connected bodies) will also have the
option to give up their right to redeem debt under this rule. A social landlord might, for
example, wish to do so to participate in a long-term bond issue.
PART 11 – RIGHT TO BUY: REFORMS
153. This part amends existing provisions on right to buy in the Housing (Scotland) Act
1987 (“the 1987 Act”) and inserts some new provisions. In general, tenants who currently
have the right to buy will continue to do so on existing terms. Part 11 ends the right to buy for
new supply social housing and new tenants, reforms existing pressured area designation
provisions and limits the purchase of police houses.
Re-accommodated persons: protection of right to buy
154. The amendment made by section 128 to section 61 of the 1987 Act ensures that, under
the circumstances provided for, the right to buy entitlements of tenants who are reaccommodated by their landlord and experience a break in occupation as a result are
protected for all social housing let under a Scottish secure tenancy.
155. Paragraph (a) adds an additional two circumstances to those already included within
section 61(2)(c) of the 1987 Act in order to ensure that a tenant who is accommodated by
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such landlords under the circumstances provided for (see sub-paragraph (c)), is not deemed to
have incurred a break in continuous occupation.
156. The effect of paragraph (b) is to ensure that breaks in occupation of a tenancy
resulting from the circumstances provided for should be disregarded for the purposes of
determining the period of occupation. That is, any period beginning with the termination of a
tenancy in terms of section 18(2), 20(3) or 22(3) of the 2001 Act, and ending with the person
being re-accommodated in pursuance of sections 19(3)(b), 21(3)(b) or 22(6) of the 2001 Act
should be disregarded.
157. Paragraph (c) adds an additional two categories of person providing accommodation
referred to in section 61(2)(c) (occupation requirement for exercise of right to purchase) to
the list of landlords included in section 61(11) of the 1987 Act. The category in new section
61(11)(ab) includes those persons who provide accommodation to a tenant in instances where
the tenant is required to move by their landlord under the circumstances provided for. The
category in new section 61(11)(ac) includes those persons who provide accommodation to a
tenant in instances where the tenant’s existing house is to be demolished and the tenant
agrees to move at their landlord’s request.
Limitation on right to buy: new tenants
158. Section 129 inserts a new section 61ZA into the 1987 Act to extend the range of
circumstances under which the right to buy cannot be exercised to include new tenants to the
social housing sector. This is intended to ensure that tenants taking up a Scottish secure
tenancy for the first time (following commencement of section 129) and those returning to
the social rented sector after a break will not have the right to buy over any property they rent
from a social landlord.
159. Subsection (1) of new section 61ZA sets out the tenancies which are not included in
this limitation. These are tenancies of properties let under a Scottish secure tenancy created
on or after the commencement date of section 129 of the Bill, where the tenant has since that
date continuously been occupying a house let by a social landlord or a landlord mentioned in
section 61(11), or occupying living accommodation provided as mentioned in section
61(11)(ab), (ac) or (n).
160. Subsection (2) sets out the circumstances where an interruption in continuous
occupation should be disregarded (where a tenant’s tenancy has been terminated under
section 18(2), 20(3) or 22(3) of the Housing (Scotland) Act 2001 and the tenant is then reaccommodated in pursuance of section 19(3)(b), 21(3)(b) or 22(6) of that Act) and also
provides discretion for a landlord to disregard an interruption in occupation, where it appears
to the landlord to result from circumstances outwith the control of the tenant.
Pressured areas: amendments
161. Section 130 amends the existing pressured area provision in section 61B of the 1987
Act to extend the maximum designation period from 5 to 10 years, to allow particular
housing types as well as particular areas to be designated as pressured and to allow local
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authorities (rather than Scottish Ministers) to designate, revoke or amend pressured area and
housing type designations, without requiring Scottish Ministers’ approval.
162. Subsection (2) amends section 61C of the 1987 Act and sets out the process which
local authorities should follow when designating a pressured area or housing type. Before
making, amending or revoking a designation, local authorities have to take such steps as are
reasonable to publicise its proposal to make, amend or revoke designations and its reasons for
so proposing. They must consult every registered social landlord holding houses for housing
purposes in the part of their area covered by the proposals and such bodies representing the
interests of tenants and other residents in that part and such other persons as the authority
thinks fit. Local authorities proposing to make, amend or revoke pressured area or housing
type designations should have regard to guidance issued by Scottish Ministers about how
they should do it, the information they should take into account before doing so and the terms
of such designations.
Limitation on right to buy: new supply social housing
163. Section 131 inserts a new section 61F into the 1987 Act to extend the range of
circumstances (set out in sections 61A to E) under which the right to buy cannot be exercised
to include new supply social housing. A new supply social house is defined in subsection (3)
as a house which is let under a Scottish secure tenancy created on or after the relevant day
(which is the day on which section 131 comes into force), but which was not so let on or
before 25 June 2008 or was acquired by the landlord on or after 25 June 2008.
164. Subsection (2) of the new section provides that the limitation on exercising the right
to buy over new supply social housing does not apply in the following circumstances:
•

Where a Scottish secure tenant who has a right to buy moves to a new supply
social house from another house, following an order for recovery of possession
under section 16(2) of the Housing (Scotland) Act 2001, on any of the grounds
set out in paragraphs 9 to 15 of schedule 2 to that Act.

•

Where a Scottish secure tenant who has a right to buy moves to a new supply
social house from another house where the landlord has erroneously brought the
tenancy / joint tenancy to an end and re-possessed the house because the landlord
believes that the tenant is/tenants are/ are not occupying the house; or where the
tenant of a house that has been designed for a person with special needs dies and
as a result the landlord is required to re-accommodate a person who would
otherwise have qualified to succeed to the tenancy.

•

Where a Scottish secure tenant who has a right to buy moves to a new supply
social house from another house, as a result of a written agreement between the
landlord and tenant where the tenant agrees to move from their original house
which the landlord wishes to demolish.

•

Where a tenant’s short Scottish secure tenancy is converted into a Scottish secure
tenancy under section 37 of the 2001 Act.

•

Where a Scottish secure tenant who has a right to buy moves to a new supply
social house from another house without the landlord having given the tenant
seven days notice before the creation of the Scottish secure tenancy to which the
27
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new supply social house is subject, or where the landlord acquired the house from
the tenant at least seven days before the missives for acquisition were concluded,
that they will lose the right to buy over that new supply house.
Police housing
165. Section 131A inserts a new section 69A into the 1987 Act to permit local authority
landlords to refuse applications from tenants, who would otherwise have the right to buy
under section 61 of the 1987 Act, to purchase their house where that house is held by the
authority for the purposes of a police force and it is necessary to retain the house for
operational purposes. Subsections (3) and (4) of the new section set out matters which the
landlord must consider when deciding whether or not to refuse a tenant’s application.
PART 12 – REGISTRATION OF PRIVATE LANDLORDS
166. Section 132 explains that the provisions in this Part make amendments to the system
of landlord registration contained in Part 8 of the Antisocial Behaviour etc. (Scotland) Act
2004 (“the 2004 Act”).
167. Section 133 amends section 88(2) of the 2004 Act, which requires a registered person
to give notice to the local authority of the appointment of an agent, by inserting three
subsections after subsection (2). Subsection (2A) requires the notice to be accompanied by
any fee determined by the local authority and subsection (2B) provides that no fee shall be
payable if, when the notice is given, the person appointed is entered in the register as a
relevant person or another relevant person’s entry in the register states that the person
appointed acts for the other relevant person. Subsection (2C) gives Scottish Ministers the
power to prescribe by regulations the fees for this purpose, how the fees are to be calculated,
and the circumstances in which no fee is to be paid.
168. Section 134 makes provision in relation to public access to information about landlord
registration on the register. Subsection (1) amends section 88A(1) of the 2004 Act to require
a local authority to provide confirmation of whether a registration application in relation to a
specific house has been made but not yet determined and information on whether a person
was refused entry to, or removed from, the register as being not fit and proper to act as a
landlord or because the person’s agent was found to be not fit and proper. Subsection (2)
inserts a new section 92ZA into the 2004 Act. This requires a local authority to note in its
register the fact that a person was refused entry to, or removed from, the register as being not
fit and proper to act as a landlord, or because the person’s agent was found to be not fit and
proper. This note must be made when the appeal procedure has been exhausted and must be
removed after 12 months or sooner if the person is subsequently registered.
169. Section 135 increases the maximum fine level in section 93(7) of the 2004 Act, for
offences relating to acting as an unregistered landlord, from level 5 on the standard scale to
£20,000.
170. Section 136 inserts new section 97A into the 2004 Act. Section 97A contains powers
for a local authority to obtain information to enable or assist it to carry out its functions under
Part 8. This information can be obtained from various specified persons. The local authority
can serve a notice on such a person requiring him or her to provide information on the nature
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of his or her interest in the house; specified information about other people with an interest in
the house or who act in relation to a lease or occupancy arrangement; and other information
about the house or such a person that can be reasonably requested. Any person who is
required to provide such information and fails to do so, or knowingly or recklessly provides
false or misleading information, is guilty of an offence and is subject to a fine on summary
conviction not exceeding level 2 on the standard scale.
PART 13 – AMENDMENT OF HOUSING (SCOTLAND) ACT 2006
171. Section 137 explains that the provisions in this Part make miscellaneous amendments
to the Housing (Scotland) Act 2006 (the “2006 Act”).
172. Section 138 removes the need for local authorities to submit draft Housing Renewal
Area (HRA) designation orders to Scottish Ministers for approval. Local authorities will still
be required to give notice of their decision not to proceed with an HRA following public
consultation on a draft designation order, and to give notice when an HRA is made. It also
adds a requirement for local authorities to consult various interested parties before making
any modification to an HRA which it thinks is significant.
173. Subsection (1) of section 139 extends the situations in which local authorities can pay
missing shares into a maintenance account to include making a payment of a missing share
on behalf of owners who are unwilling to pay. Subsection (2) enables local authorities to
recover the cost of devising a maintenance plan where an owner fails to submit a satisfactory
plan within the time specified in the maintenance order, and costs arising from the variation
of a plan, from the owner of the house concerned. Subsection (3) amends section 61 of the
2006 Act to allow a local authority to recover from owners any expenses incurred in
registering documents related to maintenance orders and plans, including the cost of
registration, any administrative expenses, and interest at a reasonable rate. Local authorities
will also be able to issue a repayment charge in respect of these costs. Subsection (4) allows
local authorities to recover the costs of registering a repayment charge or the discharge of a
repayment charge. This includes the cost of the registration, plus any related administrative
expenses and interest at a reasonable rate, and can include the issue of a further repayment
charge.
174. Section 140 amends section 71 of the 2006 Act to extend the situations in which local
authorities can provide assistance under section 71 of the 2006 Act to include demolition.
175. Section 141 amends the houses in multiple occupation (HMO) licensing regime in the
2006 Act. Subsection (1) amends section 125 of the 2006 Act to give the Scottish Ministers
the power to specify by order additional categories of multi-occupancy living accommodation
as licensable HMOs. Any such category must meet the usual requirement of a licensable
HMO that there are three or more occupants being members of more than two families.
However, it does not necessarily have to be a house or premises in terms of the 2006 Act, nor
does it have to be the only or main residence of the occupants. Before making such an order,
the Scottish Ministers must consult relevant persons. Subsection (2) inserts into the 2006 Act
new section 129A. This gives a local authority the discretionary power to refuse to consider
an application for an HMO licence if it considers that occupation of the accommodation as an
HMO would be a breach of planning control. If the applicant subsequently obtains planning
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permission or a certificate of lawful use or development and makes a further application for a
licence within 28 days, no fee may be charged in relation to that application (as provided for
by new section 129A(4)). If an application is refused before an existing licence for the HMO
has expired, the existing licence will expire either on its normal expiry date (had an
application for a new HMO licence not been made) or on such later date as the local authority
considers reasonable in the circumstances.
PART 14 – MISCELLANEOUS
Protection of unauthorised tenants
176. Section 142 provides increased protection for “unauthorised tenants”, who are at risk
of losing their home following repossession action against their landlord, by bringing the
protection recognised through the Tamroui case (a Sheriff Court decision, Tamroui v
Clydesdale Bank plc 1997 (SLT (Sh.Ct.) 20)) onto a statutory basis.
177. . It confirms that any decree for repossession of a property granted in favour of a
lender in proceedings under the Conveyancing and Feudal Reform (Scotland) Act 1970 or the
Heritable Securities (Scotland) Act 1894 is not a warrant for the ejection of an assured tenant
under the Housing (Scotland) Act 1988. This means that after obtaining a repossession decree
against the borrower/landlord, the lender must raise further proceedings to evict any assured
tenant under the 1988 Act. It also ensures consistent application of the (as yet uncommenced)
Bankruptcy and Diligence (Scotland) Act 2007 in relation to this principle of the requirement
to get a separate decree of eviction against any assured tenant
Tenant protection: repossession orders
178. Section 142A amends section 16 of the Housing (Scotland) Act 2001 to provide
landlords with discretion to retain tenants in their existing tenancies where agreement has
been reached about payment of rent arrears after a court has granted a decree for eviction.
179. By requiring the courts to set a second date after which the decree can no longer be
relied upon to evict the tenant, this amendment will create a “window of opportunity” during
which the landlord can either exercise the right to terminate the tenancy and evict the tenant,
or simply allow the decree to lapse and the existing tenancy to continue (the option to carry
out a “technical eviction” where the existing tenancy is terminated and a new tenancy started
will also continue to exist should the landlord wish to use this option). This amendment
removes the current legislative requirement to terminate the tenancy in all cases on the date
set by the court for recovery of possession.
180. Setting a latest date by which the decree must be implemented ensures that the decree
cannot be held indefinitely over a tenant’s head.
Police accommodation not to be Scottish secure tenancy
181. Section 142B amends schedule 1 to the Housing (Scotland) Act 2001, which sets out
those tenancies which are not Scottish secure tenancies, to ensure that tenancies of police
houses are not Scottish secure tenancies. It does so by amending paragraph 2 of that schedule
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to provide that a tenancy of a house which is created on or after the relevant day (which is the
day on which section 142B comes into force) is not a Scottish secure tenancy where the
house is held by the local authority landlord for the purposes of a police force (subparagraph
(2)(a)) or is let expressly on a temporary basis pending its being so required (subparagraph
(2)(b)).
182. New subparagraph (3) provides that subparagraph (2)(a) does not prevent a tenancy
from being a Scottish secure tenancy in the following circumstances:
•

Where the tenant moved to the house following an order for recovery of
possession under section 16(2) of the Housing (Scotland) Act 2001, on any of the
grounds set out in paragraphs 9 to 13 and 15 of schedule 2 to that Act.

•

Where the tenant moved to the house from another house where the landlord
erroneously terminated the previous tenancy in the belief that the tenant was not
occupying the house; or where the tenant of a house that has been designed for a
person with special needs dies and as a result the landlord is required to reaccommodate the tenant.

•

Where the tenant was re-accommodated by the landlord in the house after moving
from another house, the tenancy of which was terminated by written agreement
between the landlord and tenant following the landlord’s decision to demolish
that other house.

•

Where a tenant’s short Scottish secure tenancy is converted into a Scottish secure
tenancy under section 37 of the 2001 Act.

•

Where the tenant occupied that or another police house under a Scottish secure
tenancy immediately before the creation of the tenancy and agreed to terminate
that Scottish secure tenancy without being given at least 28 days notice before so
agreeing that the new tenancy would not be a Scottish secure tenancy.

Scottish secure tenancy: rent arrears pre-action requirements
183. Section 142C makes greater contact between tenants and social landlords in rent
arrears eviction cases a legal requirement. In terms of the new section 14(2A) of the Housing
(Scotland) Act 2001, landlords will be required to comply with pre-action requirements
(where the tenancy is a Scottish Secure Tenancy), before sending a pre-action notice to the
tenant. Before the proceedings commence, the landlord must confirm to the court (in the form
prescribed by regulations) that the pre-action requirements have been complied with. This
applies to all cases where proceedings include the ground that rent lawfully due from the
tenant has not been paid.
184. New section 14(2A) requires the landlord to specify in its pre-action notice to the
tenant the steps it has taken to comply with the pre-action requirements.
185. The pre-action requirements are set out in new section 14A of the 2001 Act, inserted
by section 142C(b). These are listed in subsections (2) to (7). There is a power to issue
guidance in subsection (8) and subsection (9) allows Ministers to make further provision
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about the pre-action requirements. Section 142C(c) makes any such order making further
provision about the pre-action requirements subject to affirmative procedure.
Local authority duties on homelessness: armed forces
186. Section 143 amends section 27 of the Housing (Scotland) Act 1987. Section 27
currently specifically prohibits a person or household forming a local connection with an area
due to employment or residence in it as a result of service in the armed forces. In contrast
civilian residence or employment forms such a connection. The duties of a local authority to a
homeless person are affected by whether the person has a local connection with that
authority. This amendment will allow persons serving in the regular armed forces of the
Crown, and those who live with them, to form a local connection in the area they have lived
or worked in.
Vacant dwellings: use of information obtained for council tax purposes
187. Section 143A amends Schedule 2 to the Local Government Finance Act 1992 and
section 129(8)(a) of the Local Government Act 2003 to allow local authorities to use
information obtained for council tax purposes to identify vacant dwellings in their area.
Duty to assess and provide housing support needs of person who are homeless or
threatened with homelessness
188. Section 143B places a duty on local authorities to assess housing support needs of,
and provide support services to, persons who are homeless or threatened with homelessness
by inserting new section 32B into the Housing (Scotland) Act 1987. Section 32B(1) requires
the local authority to conduct the necessary inquiries to assess the applicant’s need for
housing support services where it has reason to believe that the applicant may be in need of
such services while subsection (2) requires the local authority to assess the needs of any
person residing with the applicant. Subsection (3) requires the local authority to provide the
required housing support services for the duration that it has deemed to be necessary through
its assessment.
189. Subsection (4) requires Scottish Ministers to prepare and issue guidance on how local
authorities are to carry out the inquiries and the nature and duration of the provision of
housing support needs. This guidance must be issued within 12 months of the commencement
of section 143B following consultation with organisations representing local authorities and
other appropriate persons (subsection (5)). Subsection (6) requires local authorities to take
account of that guidance in assessing the need for, and in the provision of, housing support
services.
PART 15 – SUPPLEMENTARY AND FINAL PROVISIONS
Offences by bodies corporate etc.
190. Section 144 sets out the position where an offence is committed by a social landlord, a
body corporate, a Scottish partnership or an unincorporated association. It provides that
where the offence was committed with the consent of or if it is attributable to any neglect of a
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relevant individual (defined in subsection (2)) of these bodies, the individual, as well as the
offender, is also guilty of an offence.
Formal communications
191. Section 145 deals with formal communications. A formal communication is any
notice, notification, direction, consent, order, licence, application (other than to a court) or
decision that is served, given or made under the Bill or for the purposes of the Bill. There is
provision about how such communications are to be made and served.
Orders
192. Section 146 sets out the general provisions applying to subordinate legislation to be
made under the Bill.
Minor and consequential amendments
193. Section 147 introduces schedule 2 which makes changes to other legislation required
as a consequence of the Bill.
Ancillary provisions
194. Section 148 gives the Scottish Ministers a free-standing power to make orders
containing such ancillary provision as is necessary or expedient for the purposes or in
consequence of the Bill.
Connected bodies
195. Section 149 defines what is meant by a body that is connected to a registered social
landlord or a local authority landlord. A body is considered to be connected if the registered
social landlord or local authority landlord is able to direct the body in accordance with its
wishes and if the connected body can direct the registered social landlord or local authority
landlord in accordance with its wishes. A body that is a subsidiary of a social landlord
(including a registered social landlord or local authority landlord), a body which has a social
landlord as a subsidiary, and a body which is the subsidiary of a body of which the social
landlord is a subsidiary, is also a connected body. “Subsidiary” has the same meaning in
section 149 of the Bill as in the Companies Act 2006 (c.46) or, as the case may be, the
Friendly and Industrial Provident Societies Act 1968 (c.55).
Interpretation
196.

Section 150 clarifies the meaning of various expressions used in the Bill.

Commencement
197. Section 151 allows the Scottish Ministers to set different dates to commence different
provisions of the Bill.

33


959

This document relates to the Housing (Scotland) Bill as amended at Stage 2 (SP Bill 36A)
Short title
198.
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Section 152 gives the short title of the Bill.
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HOUSING (SCOTLAND) BILL
[AS AMENDED AT STAGE 2]

——————————

SUPPLEMENTARY FINANCIAL MEMORANDUM
INTRODUCTION
1.
This supplementary Financial Memorandum has been prepared by the Scottish
Government to accompany the Housing (Scotland) Bill following Stage 2 consideration of the
Bill. It has been produced in accordance with Rule 9.7.8B of the Parliament’s Standing Orders.
It does not form part of the Bill and has not been endorsed by the Parliament. It should be read in
conjunction with the original Explanatory Notes and other accompanying documents published
to accompany the Bill (As Introduced) (SP Bill 36A-EN).
2.
The purpose of this Supplementary Financial Memorandum is to set out the expected
costs associated with the new provisions included in the Bill following Stage 2 amendments. The
majority of the amendments are technical and do not significantly affect the assumptions in the
original Financial Memorandum. This document therefore only addresses two of the Stage 2
amendments: in section 142C of the Bill and in section 143B of the Bill.

PRE-ACTION REQUIREMENTS
3.
Section 142C of the Bill was added by amendment at Stage 2. The purpose of this
amendment is to prevent social housing landlords from issuing a Notice of Proceedings for
recovery of possession of a Scottish Secure Tenancy, where such proceedings include the ground
that rent lawfully due from the landlord has not been paid, unless the landlord has complied with
the pre-action requirements in the new section 14A of the Housing (Scotland) Act 2001. The
landlord must confirm to the court, before recovery proceedings commence, that the pre-action
requirements have been complied with.
COSTS ON THE SCOTTISH ADMINISTRATION
4.
Additional costs will arise for the Scottish Courts Service as a result of section 142C.
However, we anticipate that these costs to the Scottish Courts Service will be more than offset by
the cost savings.
Scottish Courts Service Costs
5. The Scottish Courts Service has advised that the administrative cost to them in checking that
the landlord has complied with the pre-action requirements would be negligible.
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6. The pre-action requirements may however lead to additional discussion in court where the
confirmation that pre-action requirements have been complied with is disputed. The decision to
challenge whether pre-action requirements have been complied with is one for individual
solicitors so it is difficult to quantify the likely number of challenges and an exact costing.
However, the Scottish Government has provided its best estimate based on discussions with the
Scottish Courts Service.
7. Currently around 20,000 social housing cases are referred to the Sheriff court each year for
eviction action. Of these cases a maximum of 10% (2,000 cases) are defended in court.
8. The additional cost, arising from possible additional brief discussion in court as a result of
this Stage 2 amendment is £18.00 per case (made up of the cost of salaries of a sheriff, clerk and
court officer).

9.
It is difficult to know how many disputes there will be around compliance with pre-action
requirements. However, advice has been provided by the Scottish Court Service to help arrive at
our best estimate. The Scottish Government’s best estimate is that there will be disputes in 5%
of the total number of cases referred to court (1,000 of the total 20,000 cases), then the cost to
the Scottish Courts Service would be a recurring cost of £18,000 per annum from when the
relevant provisions around pre-action requirements come into force. This cost could be higher at
around £36,000 per annum, if all cases defended in court were disputed (currently a maximum of
10% at 2,000 cases are defended), or lower at around £7,200 if only 2% of cases (or 400) are
disputed.
Table 1 - Annual costs to the Scottish Courts Service of disputes around compliance with pre-action
requirements
Low
£7,200

Medium
£18,000

High
£36,000

Best estimate
£18,000

10.
There may also be a need for a small number of cases to be continued in court after the
first hearing in order for the landlord to provide evidence to the court, to the satisfaction of the
sheriff, that pre-action requirements have been complied with. An additional cost for the Scottish
Courts Service will therefore arise here (additional legal costs to local authorities and RSLs are
covered in paragraphs 16 to 20 and 27 to 30 below).
11.
A minimal number of cases are, however, expected to require continuation to a further
hearing as landlords already provide the courts with a good deal of information in eviction cases
in order to satisfy the requirements of the ‘reasonableness test’ at section 16(3) of the Housing
(Scotland) Act 2001. The Scottish Government’s best estimate is that a maximum of 5% of the
total number of cases referred to court will require continuation to a further hearing this means
that the cost to the Scottish Courts Service at £35 per case will be £35,000. This cost could be
higher if 10% of cases require continuation up to a maximum of £70,000 or as low as £14,000 if
only 2% require continuation to a further hearing.
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Table 2 - Annual costs to the Scottish Courts Service of continuation of arrears cases
Low
£14,000

Medium
£35,000

High
£70,000

Best estimate
£35,000

12.
Total estimated annual costs to the Scottish Courts Service from when the provisions
come into force are therefore £53,000. These costs are however expected to be more than offset
by the savings which will be achieved from the reduction in the number of cases social landlords
take to court each year (paragraph 13 below refers).
Scottish Court Service Savings
13. Pre-action requirements are, however, also intended to ensure that all social landlords have
complied with a number of steps before taking a case to court for eviction action. The costs
identified above, are therefore also likely to more than offset by a reduction in the number of
cases being taken to court overall. Based on a conservative estimate of the reduction in the
number of cases being taken to court by one local authority which has changed its processes to
focus on early intervention, the Scottish Government’s best estimate is that pre-action
requirements could result in a reduction of 20% of the number of cases taken to court each year
at a cost of approximately £125.00 per case. This results in a potential saving to the Scottish
Courts Service of £500,000 per annum from when the provisions around pre-action
requirements come into force. These savings could potentially be less at £250,000 if 10% less
cases are taken to court or higher at £750,000 if 30% less cases are taken to court each year.
Table 3- Estimated annual savings to the Scottish Courts Service once pre-action requirements are
introduced
Low
£250,000

Medium
£500,000

High
£750,000

Best estimate
£500,000

COSTS ON LOCAL AUTHORITIES
14.
Whilst there will be financial implications for local authorities from the new regulations,
these are also expected to be offset by the anticipated savings. Local authorities will also benefit
from a reduced requirement to house evicted tenants in temporary accommodation and an
anticipated increase in rental income flowing from pre-action requirement activity.
15.
Most local authorities already have some sort of pre-court action checklist for eviction
cases in place, however each local authority also has its own specific processes and procedures
in place around eviction and rent arrears, therefore the impact of pre-action requirements will
vary from local authority to local authority.
16.
Local authorities have, however, identified three specific areas where additional costs
may occur: -

3
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•

reviewing and re-organising
leaflets/letters) and training staff;

•

possible continuation of cases in the Sheriff Court where the landlord cannot provide the
evidence to the court, to the satisfaction of the sheriff, that they have carried out the preaction requirements and

•

more tenants seeking advice and assistance as a result of the obligation placed on RSLs to
encourage tenants to contact the local authority.

current

processes

(including

creating/adapting

17.
The cost of reviewing and re-organising current processes will vary from local authority
to local authority. Anecdotal evidence from local authorities suggests the cost, per authority, will
vary from nil to around £1,000 depending on the processes each local authority already has in
place. Any costs incurred for reviewing and re-organising current processes and training staff
will be a one-off cost immediately on the pre-action requirements coming into force. The costs
across local authorities will depend on the existing arrangements in place, a low estimate might
see 10% of 32 local authorities incurring such costs, 50% of local authorities would be a medium
estimate and 100% would be the maximum cost should all local authorities incur the full cost.
Table 4 - Costs to local authorities of reviewing and revising current processes and training staff
Low
£4,000

Medium
£16,000

High
£32,000

Best estimate
£16,000

18.
The impact on local authorities of dealing with possible legal challenges around whether
pre-action requirements have been complied with will also vary from local authority to local
authority depending on the robustness of their existing processes and procedures around
providing evidence to the Sheriff Court.
19.
Landlords already provide the courts with a good deal of information in eviction cases in
order to satisfy the requirements of the ‘reasonableness test’ at section 16(3) of the Housing
(Scotland) Act 2001. This should minimise the potential for challenge around compliance with
pre-action requirements that might lead to a continuation in the Sheriff Court.
20.
Given the activity already in place, and advice from the Scottish Courts Service, the
Scottish Government’s best estimate of the number of cases which could require a continuation
in the Sheriff Court is 5% of the 13,323 local authority eviction cases taken to court across
Scotland per annum = 666 cases. The additional costs to the local authority would be an
estimated £300 per case for legal costs. Therefore total costs would be an estimated £199,800.
However the cost could be more, up to a maximum of £399,690 per annum if 10% of cases
require continuation in court and substantially less at around £79,938 if 2% of cases require
continuation.
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Table 5 - Costs to local authorities of legal costs for continuation with pre-action requirements
Low
£80,000

Medium
£200,000

High
£400,000

Best estimate
£200,000

21.
The requirements may result in more tenants seeking advice and assistance from local
authorities as a result of the obligation placed on RSLs to encourage tenants to contact the local
authority. However, it isn’t possible at this stage to estimate the number of tenants who would
take up the opportunity or the costs, as the advice and assistance that may be offered will depend
on the circumstances of each tenant.
22.
There will however be savings from reducing the number of Notice of Proceedings issued
by local authorities each year. Pre-action requirements will require social landlords to comply
with a number of steps before issuing a Notice of Proceedings to the tenant. If the landlord has
not complied with the pre-action requirements, the Notice of Proceedings cannot be issued. The
Scottish Government considers a conservative estimate to be that this change will reduce the
number of Notice of Proceedings for rent arrears issued by around 10-20%, from the current
level of 57,000 per annum. The estimated cost per Notice of Proceedings is £25 (including staff
and postage costs). The range of potential savings based on 10%, 15% and 20% reduction in the
number of Notices of Proceedings issued is as follows:
Table 6 – Estimated annual savings to local authorities from a reduction in the issue of Notice of
Proceedings
Low
£143,000

Medium
£214,000

High
£285,000

Best estimate
£214,000

COSTS ON REGISTERED SOCIAL LANDLORDS
23.
Whilst there will be some immediate costs for Registered Social Landlords (RSLs) from
the new regulations, RSLs will also benefit from a reduced requirement to house evicted tenants
in temporary accommodation and an anticipated increase in rental income flowing from preaction requirement activity.
24.
Most RSLs already have some sort of pre-court action checklist for eviction cases in
place; however each RSL also has its own specific processes and procedures in place around
eviction and rent arrears, therefore the impact of pre-action requirements will vary from RSL to
RSL.
25.

RSLs have however identified two specific areas where additional costs may occur: •

reviewing and re-organising current
leaflets/letters) and training staff; and

5

processes

(including

creating/adapting
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•

possible continuation of cases in the Sheriff Court where the landlord cannot provide the
evidence to the court, to the satisfaction of the sheriff, that they have carried out the preaction requirements.

26.
The cost of reviewing and re-organising current processes will vary from RSL to RSL.
Anecdotal evidence suggests the cost will vary from nil to around £1,000 depending on the
processes each RSL already has in place. Costs for RSLs may however be significantly lower as
many RSLs are smaller in size than local authorities (more than 80% of RSLs each manage less
than 2,000 stock). Any costs incurred for reviewing and re-organising current processes and
training staff will be a one-off cost immediately pre-action requirements come into force. The
costs across RSLs will depend on the size of the organisation and the existing arrangements in
place, a low estimate might see 10% of 210 RSLs incurring such costs, 25% would be a medium
estimate and 50% would be the maximum cost should half of RSLs incur the full cost.
Table 7 - Costs to RSLs of reviewing and revising current processes and training staff
Low
£21,000

Medium
£53,000

High
£105,000

Best estimate
£53,000

27.
The impact on RSLs of dealing with possible legal challenges around whether pre-action
requirements have been complied with will vary from RSL to RSL, depending on how robust
their existing processes and procedures are for providing evidence to the Sheriff Court.
28.
As with local authorities, RSLs are already providing the courts with a good deal of
information in eviction cases in order to satisfy the requirements of the ‘reasonableness test’ at
section 16(3) of the Housing (Scotland) Act 2001 therefore the potential for challenge around
compliance with pre-action requirements requiring a continuation in the Sheriff Court should be
minimised.
29.
Given the activity already in place, and advice from the Scottish Courts Service, the
Scottish Government’s best estimate of the number of cases which could require a continuation
in the Sheriff Court is 5% of the 6,385 local authority eviction cases taken to court per annum,
that is 320 continuation cases. The additional costs to the RSL would be an estimated £300 per
case for legal costs. Therefore total costs would be an estimated £96,000. However, the cost
could be more, up to a maximum of £191,700 per annum if 10% of cases require recall to the
court and substantially less at around £38,400 if 2% of cases require recall.
Table 8 - Additional costs to Registered Social Landlords for continuation of arrears cases
Low
£38,000

Medium
£96,000

High
£192,000

Best estimate
£96,000

30.
There will however be savings from reducing the number of Notice of Proceedings issued
by RSLs each year. Pre-action requirements will require social landlords to comply with a
number of steps before issuing a Notice of Proceedings to the tenant. If the landlord has not
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complied with the pre-action requirements, the Notice of Proceedings cannot be issued. Glasgow
Housing Association saw a reduction in the number of Notice of Proceedings issued from over
600 per month in March 2008 to around 50 per month in November 2009 saving £90,000.
RSLs’ current practice will differ, however, and the Scottish Government anticipates that the
requirement will reduce the number of Notice of Proceedings for rent arrears issued by between
10-20% from the current 22,000 per annum. The estimated cost per Notice of Proceedings is
£25 (including staff and postage costs). The range of potential savings based on 10%, 15% and
20% reduction in the number of Notices of Proceedings issued is as follows:
Table 9 – Estimated annual savings to RSLs from a reduction in the issue of Notice of
Proceedings

Low
£55,000

Medium
£83,000

High
£110,000

Best estimate
£83,000

LEGAL AID
31.
The Scottish Legal Aid Board has advised that pre-action requirements will not increase
the number of tenants eligible for legal aid and no additional legal aid will be payable for
advising tenants on their rights to challenge pre-action requirements. Where a tenant is eligible
for legal aid, their legal representative already considers a range of things they may wish to
challenge. Pre-action requirements will simply be another possible area to consider and will not
add to the legal aid costs already incurred.

7
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Table 10
Summary table of additional costs/ savings : pre-action requirements
Paragraph
reference

Additional Costs/savings (£m)

Scottish Administration

Costs to Scottish Courts Service of disputes
around compliance with pre-action
requirements and continuation of arrears
Annual savings to Scottish Courts Service
arising from pre-action requirements
Local Authorities
Costs of reviewing and re-organising
individual local authority processes for
handling rent arrears
Legal costs for continuation of pre-action
requirements
Savings to local authorities arising from
reduced numbers of Notice of Proceedings
Registered Social Landlords (RSLs)
Costs of reviewing and re-organising
individual RSL processes for handling rent
arrears
Legal costs for continuation of pre-action
requirements
Savings to RSLs arising from reduced
numbers of Notice of Proceedings

9 – 12 and
Tables 1 and 2

0.053

13 and Table 3

0.500

17 and Table 4

0.016

18-20 and Table
5
22 and Table 6

0.200

26 and Table 7

0.053

27-29 and Table
8
30 and Table 9

0.096

0.214

0.083

Other bodies, individuals or businesses

No provisions in the Bill
Nil
* Please also see paragraph 35 below regarding savings to Local Authorities and RSLs
ADDITIONAL EVIDENCE ON COST AND BENEFITS
32.
As well as the potential costs and savings noted above, evidence available from landlords,
including Glasgow Housing Association (GHA), suggests that there are considerable potential
savings to be made from adherence to best practice on rent arrears. For example, through
reviewing their processes and focussing on early intervention (similar to a pre-action
requirement approach), GHA has reduced current tenant arrears by £3.35 million between April
2007 and March 2009.
33.
In addition to the savings identified above, the additional social and financial costs of
eviction need to be considered. Shelter estimates £11m was spent evicting families with children
in Scotland in 2007-08. This includes the costs to the housing provider, homelessness service
and legal costs.
34.
The Scottish Council for the Single Homeless estimates an average cost to a Local
Authority of a single person made homeless through eviction as around £23,000 (including the
cost of temporary accommodation, uncollected rent and court costs).
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35.
Whilst there will be some immediate costs for landlords from the new regulations,
landlords will also benefit financially, as soon as the regulations are introduced, from:
• a reduction in the number of Notice of Proceedings issued;
• a reduction in the number of cases going to court;
• a reduced requirement to house evicted tenants in more expensive temporary
accommodation; and
• an anticipated increase in rental income flowing from pre-action requirement activity.

9
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DUTY OF LOCAL AUTHORITIES TO ASSESS AND PROVIDE HOUSING SUPPORT
36.
Section 143B of the Bill was added at Stage 2. This provision places a statutory duty on
local authorities to carry out a housing support assessment on all individuals who are assessed as
homeless under section 31(1) of the Housing (Scotland) Act 1987, or as threatened with
homelessness under section 32(1) of that Act, where the local authority has reason to believe
that the applicant may be in need of housing support services. This duty would also extend to
members of the individual’s household residing with them at that time.
37.
There are no significant direct costs associated with the amendment for the Scottish
Administration, other than some resource implications in producing guidance, and amending
data collection systems and processes.
COSTS ON LOCAL AUTHORITIES
38.
The principle underpinning the provision was originally proposed by Shelter Scotland
when giving evidence to the Local Government and Communities Committee during its stage 1
consideration of the Bill 1 . Shelter provided its estimate of the likely associated costs and
subsequently referred to research 2 carried out in 2009 on English local authorities. This research
indicated very significant cost savings from providing housing support to homeless people and
those at risk of homelessness. However, the Scottish Government commissioned similar
research 3 in 2007 on the costs and benefits of Supporting People funding in Scotland. That
research suggested much more modest overall cost savings, particularly in relation to homeless
clients, where the benefits did not in fact outweigh the costs of service provision.
39.
At Stage 1, Shelter Scotland indicated that the maximum estimated costs for local
authorities to provide housing support would be in the region of £40m. Shelter Scotland has
since told the Scottish Government that these costings were subject to several suppositions which
they believe could make the actual cost less than £10m.
40.
Local authorities have expressed concern over the lack of detailed cost forecasts in the
lead-up to the amendment being accepted at Stage 2. COSLA has indicated that – based on a
rough estimate of a medium-sized local authority with annual homelessness presentations of
around 2,000 – the costs to such an authority are likely to be in the region of £1.1m per annum. It
estimates that the cost across Scotland could be in the region of £40m. Indeed COSLA believes
this is a conservative estimate as it may not take full account of administrative costs nor of
changing economic circumstances and welfare reform, which could lead to an increase in the
number of people presenting as homeless.
41.
The following table provides the Scottish Government’s best estimate of the additional
costs that are likely to be incurred by local authorities:

1

http://scottish.parliament.uk/s3/committees/lgc/or-10/lg10-1102.htm#Col3029

2

http://www.communities.gov.uk/publications/housing/financialbenefitsresearch

3
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Table 11: Costs on local authorities
1

Number of applicants assessed as homeless or potentially
homeless in 2009/10

42,921

2

Number of applicants assessed as homeless or potentially
homeless in 2009/10 and not assessed as having any support
needs

29,382 (68%)

3

Number of applicants assessed as homeless or potentially
homeless in 2009/10, and also assessed as having one or more
support need

13, 569 (32%)

Number of applicants assessed as homeless or potentially
homeless in 2009/10, and also assessed as having one or more
support needs and noted as being in receipt of housing support at
case closure

5,190

5

Number of applicants assessed as homeless or potentially
homeless in 2009/10 assessed as having one or more support
needs and not noted as being in receipt of housing support at
case closure

8,379

6

Cost of housing support per client per year (based on Supporting
People costs for support to homeless per case per annum in
2004/05 – uprated to reflect inflationary increase as at 2010/11)

£2,518

7

Cost
of providing one-hour housing support assessment
interview to all clients assessed as homeless or threatened with
homelessness (based on average hourly rate of £12 for
homelessness assessment officer 4 multiplied by number of
applicants at row 1)

£515, 052

8

Overall estimated cost of additional housing support assessment
and provision (from rows 4-7)

£21.613M

4

(8,379 x £2,518 = £21.098m + £0.515m)

42.
The above set of figures uses a range of assumptions, based on the limited historical data
available. It is not possible to provide a robust assessment at this stage as to what the likely
additional costs of providing housing support to all applicants assessed as homeless or
threatened with homeless. The Scottish Government’s analysis indicates that the most obvious
variables which are likely to have a direct effect on the assumptions are as follows.
a) Some of the 8,379 homeless people assessed as having support needs (and not recorded
on the HL1 Homelessness data collection system as having their support need met) may
in practice be provided with support. Housing support needs may be reassessed at a later
date, support provided at that later stage, but the HL1 data system may not be updated.
That would act to reduce the level of unmet need below £21.6m.

4

Taken from sample of 4 posts based in 3 Scottish local authorities.

11


971

This document relates to the Housing (Scotland) Bill as amended at Stage 2 (SP Bill 36A)

b) Conversely, imposing a statutory duty on local authorities to carry out a housing support
needs assessment in all cases at the point of homeless assessment could identify even
higher levels of unmet need as a result of a potentially more rigorous assessment process.
There is likely to be some under reporting of support needs among the 29,382 homeless
applicants that were not assessed as having any support needs. This would push up the
£21.6m cost estimate still higher. However, it is difficult to quantify the numbers and
costs because some of these additional support needs may again, in practice, already be
being picked up and addressed through subsequent assessments at a later date, but
similarly not recorded on the HL1 data system.
c) The amendment also places a duty on local authorities to assess the support needs of all
those persons residing with the applicant. The number of households assessed as
homeless or threatened with homelessness containing more than one member in 2009/10
was 16,291. It is not clear at this stage whether local authorities routinely carry out such
assessments as normal practice at present and what percentage of such support needs are
currently met.
43.
The above set of variables illustrates the difficulty in providing a robust assessment of the
cost implications of the new duty. It may well be possible, however, to provide a more informed
and robust analysis following a longer period of data collection and further consultation with
stakeholders around the challenges of implementing such a statutory obligation on local
authorities.
Table 12
Summary table of additional costs – housing support assessment and provision
Paragraph
reference

Additional Costs/savings (£m)

Scottish Administration

No direct costs
37
Local Authorities
Overall estimated cost of additional housing 38-41
support assessment and provision
Registered Social Landlords (RSLs)
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nil
21.613

No provisions in the amendment
Other bodies, individuals or businesses

Nil

No provisions in the amendment

Nil
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HOUSING (SCOTLAND) BILL
——————————

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM

Purpose
1.
This Memorandum has been prepared by the Scottish Government to assist the
Subordinate Legislation Committee in its consideration of the Housing (Scotland) Bill. This
Memorandum describes provisions in the Bill conferring power to make subordinate legislation
which were either introduced to the Bill or amended at Stage 2. The Memorandum supplements
the Delegated Powers Memorandum on the Bill as introduced.
PROVISIONS CONFERRING POWER TO MAKE SUBORDINATE LEGISLATION
INTRODUCED OR AMENDED AT STAGE 2
PART 2 – REGISTERED SOCIAL LANDLORDS
Section 24(2B)(a) – Power to amend purposes, objects and powers in relation to legislative
registration criteria
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
2.
Section 24(1)(b) of the Bill as introduced provided that Ministers may, by order, set
criteria for bodies to be eligible to be included in the register of social landlords.
Stage 2 amendment
3.
During its Stage 1 scrutiny, the Subordinate Legislation Committee considered it
appropriate to pursue the issue of specification of legislative criteria on the face of the Bill and
the lead Committee called for the Scottish Government to indicate whether the criteria currently
specified in section 58(2) and (3) of the Housing (Scotland) Act 2001 would be substantially
amended, and – if not – suggested that they should be incorporated on the face of the Bill.
4.
In response to these comments, more detail on the legislative criteria was placed on the
face of the Bill. Section 24 was amended at Stage 2 to incorporate some of the registration
criteria in section 58 of the Housing (Scotland) Act 2001 (the 2001 Act) instead of leaving these
to be set by Order. Section 24 as amended also sets out a new criterion that the body must carry
out, or intend to carry out, the purposes, objects or powers in Scotland, which is different from
that in section 58(1)(a) of the 2001 Act.
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5.
The revised section 24 makes explicit those core objects which a body must have in order
to be eligible for registration as a Registered Social Landlord (RSL). It also specifies a number
of additional purposes, objects and powers that a body may have (additional powers) in section
24(1)(d) and 24(2A). These core objects and additional powers are the same as the objects and
permissible additional powers in section 58(2), (3) and (4) of the 2001 Act.
6.
As with the equivalent provision in the 2001 Act (section 58(5)), the Stage 2 amendment
includes a power at section 24(2B)(a) to amend the additional purposes. Where an order restricts
or limits purposes or objects in subsection (1)(d) it has no effect in relation to a body registered
as a social landlord when the order was made.
Choice of Procedure
7.
The order making power in the amended section 24 is similar to the order making power
in section 58(5) of the Housing (Scotland) Act 2001 which is subject to negative resolution
procedure. It is a limited power offering some flexibility to modify the additional powers in light
of operational experience or changes in circumstances. It is therefore considered appropriate for
the order making power in the amended section 24 to also be subject to negative resolution
procedure.
PART 14 – MISCELLANEOUS
Section 142 – Protection of unauthorised tenants
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
8.
The introduced version of the Bill included a marker provision on the protection of
“unauthorised tenants” who are at risk of losing their home following repossession action against
their landlord. The purpose of including the provision in this Bill was to allow the Committee to
seek and hear full evidence on the general principles of the issue at Stage 1 and to report to the
Parliament accordingly.
Stage 2 amendment
9.
The entire section was removed at Stage 2 and replaced with specific provisions to
protect unauthorised tenants. The new provisions contain no delegated powers. They provide
that, after obtaining a repossession decree against a borrower who is also a landlord, a lender
wanting to evict any assured tenant must raise further proceedings under the Housing (Scotland)
Act 1988, giving the tenant a reasonable amount of time to find alternative accommodation.
They also ensure consistent application of the (as yet uncommenced) Bankruptcy and Diligence
(Scotland) Act 2007 in relation to this principle of the requirement to get a separate decree of
eviction against any assured tenant.
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Section 142A – Tenant protection: repossession orders
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
10.
Section 142A of the Bill was included as a Stage 2 amendment. Section 142A of the Bill
inserts a new section 16(5A) into the Housing (Scotland) Act 2001 to adjust the effect of an
order for repossession in court proceedings under section 14 of the 2001 Act, where the order
includes the ground that rent lawfully due from the tenant has not been paid. Such an order must
specify a period for which the landlord’s right to recover possession of the house is to have
effect. The period is up to a maximum to be set by Ministers by order.
Reason for taking power
11.
The power will ensure that the period specified by the court, during which a landlord may
recover possession of a house, cannot exceed any maximum period prescribed by Ministers.
This will mean that no landlord can use the court order to recover possession of a house outwith
the period prescribed. It is considered appropriate for any maximum period to be prescribed by
order, rather than on the face of the Bill, so as to allow the opportunity to consult further with
stakeholders to ascertain the most appropriate maximum period for this purpose. Furthermore, it
would not be suitable to make such provision by means of primary legislation, given the possible
need to update the maximum period in the future, in light of experience of the operation of the
provision in practice.
Choice of procedure
12.
The power will allow Scottish Ministers to specify the maximum period for which the
landlord’s right to recover possession of the house under a court order can have effect. Section
16(5B) sets out Ministers’ consultation duties before making an order with this maximum period.
It is considered appropriate that this power is subject to negative resolution procedure because it
would be used to set a maximum period following consultation in order to add administrative
detail. There will be no impact on the policy or the provisions of the Bill such as would mean
that a higher level of scrutiny would be necessary or appropriate.
Section 142C(a) – Scottish Secure Tenancy: rent arrears pre-action requirement –
confirmation to the court
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Negative resolution of the Scottish Parliament
Provision
13.
Section 142C of the Bill was included as a Stage 2 amendment. Section 142C(a) inserts a
new section 14(2A)(b) into the Housing (Scotland) Act 2001. This allows Ministers to prescribe
the form for landlords to confirm to the court that the pre-action requirements have been
complied with.

3
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Reason for taking power
14.
The function of prescribing a form is essentially administrative in nature, and it is
necessary for Scottish Ministers to be allowed flexibility to make changes to the form from time
to time, to reflect changing requirements and in light of experience of the operation of the
provisions in practice. It is considered appropriate that administrative matters such as this be
addressed through subordinate legislation, in particular given the flexibility this approach allows.
Choice of procedure
15.
This form will be used to confirm to the court that the pre-action requirements set out in
the Bill have been complied with. Its use is administrative in nature and any regulations made
under this power will have no impact on the policy or provisions of the Bill.
16.
It is therefore considered that the lower level of scrutiny afforded by negative procedure
is appropriate.
Section 142C(b) – SST: rent arrears pre-action requirement – power to make further
provisions about pre-action requirements
Power conferred on:
Scottish Ministers
Power exercisable by:
Regulations made by statutory instrument
Parliamentary procedure: Affirmative resolution of the Scottish Parliament
Provision
17.
Section 142C of the Bill was included as a Stage 2 amendment. Section 142C(b) inserts a
new section 14A(9) into the Housing (Scotland) Act 2001. This allows Ministers to make
further provision about the pre-action requirements.
Reason for taking power
18.
It is anticipated that there will be a need to make changes to supplement the pre-action
requirements from time to time, in order to reflect the development of best practice and to enable
Scottish Ministers to respond to changing circumstances to help social housing tenants to remain
in their homes and so reduce homelessness. It will also be necessary to monitor the operation of
these requirements and to provide for procedural steps to be followed by landlords in complying
with the requirements. It is considered appropriate that these matters be addressed through
subordinate legislation, as it would not be an effective use of Parliament’s time to deal with such
matters through primary legislation. Nor would it be appropriate for detailed procedural steps to
be followed by landlords to appear on the face of the primary legislation.
Choice of procedure
19.
Orders made using this power may modify or remove any requirements to be satisfied by
a landlord before making an application for possession of a social housing tenancy. Such
provisions will have an impact on the exercise by landlords of their rights to enforce possession
of a social housing tenancy. Landlords, landlords’ representatives, tenants and tenants’
representatives will all have a significant interest in this.
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20.
While it is considered appropriate that these matters are addressed through subordinate
legislation for the reasons outlined above, it is desirable that these orders are made subject to a
higher degree of scrutiny. It is therefore considered that the higher level of scrutiny afforded by
affirmative procedure is appropriate. This is consistent with the level of scrutiny for similar
orders in relation to the pre-action requirements under the Home Owner and Debtor Protection
(Scotland) Act 2010 (applying to debtors under standard securities for residential properties).
PART 15 – SUPPLEMENTARY AND FINAL PROVISIONS
Section 146(2) – Orders
Power conferred on:
Scottish Ministers
Power exercisable by:
Order made by statutory instrument
Parliamentary procedure: Affirmative or negative resolution of the Scottish Parliament or
no procedure
Provision
21.
Section 146(2) of the Bill confers on Scottish Ministers a power when making orders to
make such supplemental, incidental, consequential, transitional, transitory or saving provision as
they consider appropriate.
Stage 2 amendment
22.
In response to the concerns of the Subordinate Legislation Committee at Stage 1 about
the powers being used in commencement orders (for which there is no procedure), section 146(2)
was amended at Stage 2 to limit the power so that supplementary, incidental and consequential
provisions could not be included in commencement orders.
Choice of procedure
23.
The result is that any supplementary, incidental and consequential provisions could not be
made as part of a commencement order with no Parliamentary procedure. Any such provisions
relating to commencement would require to be made using the powers in section 148, with the
procedure being either negative or affirmative and determined in accordance with section 146(3)
and (4)(b). This ensures a level of Parliamentary scrutiny applies to the more significant
ancillary powers. The Government believes this strikes the appropriate balance for this Bill.
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Subordinate Legislation Committee
Remit and membership
Remit:
1. The remit of the Subordinate Legislation Committee is to consider and report
on(a) any(i) subordinate legislation laid before the Parliament;
(ii) Scottish Statutory Instrument not laid before the Parliament but
classified as general according to its subject matter;
(iii) Pension or grants motion as described in Rule 8.11A.1;
and, in particular, to determine whether the attention of the Parliament should
be drawn to any of the matters mentioned in Rule 10.3.1;
(b) proposed powers to make subordinate legislation in particular Bills or other
proposed legislation;
(c) general questions relating to powers to make subordinate legislation; and
(d) whether any proposed delegated powers in particular Bills or other
legislation should be expressed as a power to make subordinate legislation.
(Standing Orders of the Scottish Parliament, Rule 6.11)
Membership:
Bob Doris
Helen Eadie
Rhoda Grant
Alex Johnstone
Ian McKee (Deputy Convener)
Elaine Smith
Jamie Stone (Convener)
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Clerk to the Committee
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Assistant Clerk
Jake Thomas
Support Manager
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Subordinate Legislation Committee
51st Report, 2010 (Session 3)
Housing (Scotland) Bil as amended at Stage 2
The Committee reports to the Parliament as follows—
1.
At its meeting on 26 October 2010, the Subordinate Legislation Committee
considered the delegated powers provisions in the Housing (Scotland) Bill as
amended at Stage 2. The Committee submits this report to the Parliament under
Rule 9.7.9 of Standing Orders.
2.
The Scottish Government provided the Parliament with a supplementary
memorandum on the delegated powers provisions in the Bill (“the supplementary
DPM”)1.
Delegated Powers Provisions
3.
The Committee considered the supplementary DPM and other delegated
powers in the Bill and is content with the powers contained in sections: 24(2B)(a),
142A 142C(a) and 146(2).

1

Supplementary Delegated Powers Memorandum

SP Paper 504

1

Session 3 (2010)
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Housing (Scotland) Bill
Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 152
Long Title

Schedules 1 and 2

Amendments marked * are new (including manuscript amendments) or have been altered.
After section 3
Alex Neil
17

After section 3, insert—
<Statement on performance of functions
(1)

The Regulator—
(a) must prepare a statement setting out how it intends to perform its functions,
(b) must review that statement from time to time (and may revise it following such a
review), and
(c) must publish that statement (and any revision).

(2)

The statement must include information on how the Regulator intends—
(a) to meet its objective, and
(b) to perform its functions in the way described in section 3(2).

(3)

In preparing the statement the Regulator must take into account the different types of
social landlord, for example by taking into account—
(a) legal status and governance arrangements,
(b) property owned or managed,
(c) annual turnover,
(d) number of employees.

(4)

Before preparing the statement (and when reviewing it), the Regulator must—
(a) have regard to the interests of persons who may become—
(i)

homeless, or

(ii) tenants of social landlords, and
(b) consult—
(i)

Ministers,

(ii) tenants of social landlords or their representatives,
(iii) homeless persons or bodies representing the interests of homeless persons,

SP Bill 36A-ML (Revised)
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(iv) recipients of housing services provided by social landlords or their
representatives,
(v) social landlords or their representatives,
(vi) secured creditors of registered social landlords or their representatives, and
(vii) the Accounts Commission for Scotland.>
Section 7
Alex Neil
18

In section 7, page 2, line 36, leave out subsection (1) and insert—
<(1) The Regulator is to consist of such number of members (but not fewer than 3) as
Ministers think fit.>
Alex Neil

19

In section 7, page 3, line 3, leave out <ordinary>
Section 8
Alex Neil

20

In section 8, page 3, line 22, leave out <an ordinary> and insert <a>
Section 9
Alex Neil

21

In section 9, page 3, line 30, leave out <ordinary>
Section 10
Alex Neil

22

In section 10, page 3, line 35, leave out <ordinary> and insert <Regulator’s>
Alex Neil

23

In section 10, page 3, line 36, leave out <ordinary member> and insert <of the Regulator’s
members>
Alex Neil

24

In section 10, page 4, line 1, leave out <an ordinary> and insert <a>
Alex Neil

25

In section 10, page 4, line 11, leave out <an ordinary> and insert <a>

2
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Section 22
Alex Neil
26

In section 22, page 7, line 4, leave out from <and> to end of line 5
Section 24
Alex Neil

27

In section 24, page 8, line 42, leave out <consult—> and insert <—
( ) have regard to the interests of persons who may become—
(i)

homeless, or

(ii) tenants of social landlords, and
( ) consult—>
Section 33
Alex Neil
28

In section 33, page 12, line 24, leave out <consult—> and insert <—
( ) have regard to the interests of persons who may become—
(i)

homeless, or

(ii) tenants of social landlords, and
( ) consult—>
Alex Neil
29

In section 33, page 12, line 27, at end insert—
<( ) recipients of housing services provided by social landlords or their
representatives,>
Section 34
Alex Neil

30

In section 34, page 13, line 14, at end insert—
<( ) recipients of housing services provided by social landlords or their
representatives,>

Section 35
Alex Neil
31
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In section 35, page 14, line 3, at end insert—

3

<( ) recipients of housing services provided by social landlords or their
representatives,>
Section 36A
Patricia Ferguson
45

Leave out section 36A
Section 36B
Patricia Ferguson

46

Leave out section 36B
Section 38
Patricia Ferguson

47

In section 38, page 15, line 34, leave out from beginning to end of line 35 and insert—
<( ) any other aspects of the registered social landlord’s financial management and
governance that the Regulator considers relevant to protecting the registered
social landlord’s assets and the interests of its tenants.>
Section 42
Patricia Ferguson

48

In section 42, page 17, line 35, leave out from <a> to <target> and insert <standards of financial
management or governance under section 36>
Section 45
Patricia Ferguson

49

In section 45, page 19, line 20, leave out <, financial management and governance targets>
Section 47A
Alex Neil

32

In section 47A, page 20, line 40, at end insert—
<( ) recipients of housing services provided by social landlords or their
representatives,>
Section 48
Alex Neil

33

In section 48, page 21, line 17, at end insert—
4
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<( ) recipients of housing services provided by social landlords or their
representatives,>
Section 51
Alex Neil
34

In section 51, page 22, line 18, at end insert—
<( ) homeless persons or bodies representing the interests of homeless persons,
( ) recipients of housing services provided by social landlords or their
representatives,>
Section 52
Patricia Ferguson

50

In section 52, page 22, line 33, leave out <a financial management or governance target> and
insert <standards of financial management or governance under section 36>
Section 53
Patricia Ferguson

51

In section 53, page 23, line 39, leave out <a financial management or governance target> and
insert <standards of financial management or governance under section 36>
Section 107
Alex Neil

35

In section 107, page 45, line 36, leave out <has not consented to the disposal> and insert <does
not consent to the disposal before it is made>
Section 127B
Alex Neil

36

In section 127B, page 56, line 17, at end insert <; or
(c) a rural housing body (within the meaning of section 122(1) of the Title
Conditions (Scotland) Act 2003).>
Section 127C
Alex Neil

37

In section 127C, page 56, line 30, at end insert <; or
(iii) a rural housing body (within the meaning of section 122(1) of the
Title Conditions (Scotland) Act 2003).>


986

5

Section 129
David McLetchie
4

Leave out section 129
Section 131
David McLetchie

6

Leave out section 131
After section 131
David McLetchie

7

After section 131, insert—
<Duty to collect and publish information: local authority housing stock
(1)

As soon as reasonably practicable after the end of each financial year, the Scottish
Ministers must collect and publish information on the matters described in subsection
(2) in respect of each local authority.

(2)

Those matters are—
(a) the number of houses sold under the right to buy,
(b) the receipts derived from these sales,
(c) how much new debt has been incurred in respect of local authority housing stock,
and
(d) how much existing debt in respect of local authority housing stock has been
repaid,
during that financial year.>

David McLetchie
8

After section 131, insert—
<Duty to collect and publish information: tenants eligible for right to buy
(1)

As soon as reasonably practicable after the end of each financial year, the Scottish
Ministers must collect and publish information on the matters described in subsection
(2) in respect of each local authority.

(2)

Those matters are the number of tenants with the right to buy the house to which their
tenancy applies during that financial year—
(a) under the conditions set out in article 4 of the Housing (Scotland) Act 2001
(Scottish Secure Tenancy etc.) Order 2002 (SSI 2002/318), and
(b) under section 61 of the Housing (Scotland) Act 1987 (c.26).>

6
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David McLetchie
9

After section 131, insert—
<Duty to collect and publish information: sale of houses by registered social
landlords
(1)

As soon as reasonably practicable after the end of each financial year, the Scottish
Ministers must collect and publish information on the matters described in subsection
(2) in respect of each registered social landlord during that financial year.

(2)

Those matters are—
(a) the number of houses sold under the right to buy, and
(b) the receipts derived from these sales.>

Jim Tolson
10

After section 131, insert—
<Registered social landlords: exemption from right to buy
(1)

The Housing (Scotland) Act 1987 (c.26) is amended as follows.

(2)

In section 61(4)(e) (secure tenant’s right to purchase), for the words from “was” to
“Assent,” substitute “is”.

(3)

In section 61A(3)(a) (limitation on right to purchase from registered social landlords),
for the word “10” substitute “20”.>

Section 132
Alex Neil
38

Leave out section 132
Section 133
Alex Neil

39

Leave out section 133
Section 134
Alex Neil

40

Leave out section 134
Section 135
Alex Neil

41
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Leave out section 135

7

Section 136
Alex Neil
42

Leave out section 136
Section 141
Alex Neil

43

Leave out section 141
Section 142C
Alex Neil

44

In section 142C, page 69, line 17 leave out from <before> to <confirm> and insert <the
proceedings may not be raised unless the landlord has confirmed>
Margo MacDonald

11

In section 142C, page 70, line 10, leave out <, in the opinion of the landlord,>
Margo MacDonald

12*

In section 142C, page 70, line 11, leave out <acceptable to the landlord> and insert <reasonable
in such circumstances>
Margo MacDonald

13

In section 142C, page 70, line 14, leave out <, in the opinion of the landlord,>
Section 143B
Alex Neil

55

Leave out section 143B and insert—
<Housing support: persons found to be homeless or threatened with homelessness
After section 32A of the Housing (Scotland) Act 1987 (c.26) insert—
“32B
(1)

Housing support: persons found to be homeless or threatened with
homelessness
Subsection (2) applies where a local authority—
(a) are subject to the duty under section 31(2) or 32(2) in relation to an
applicant; and
(b) have reason to believe that the applicant may be in need of prescribed
housing support services.

(2)

The local authority must assess whether the applicant, and any other person
residing with the applicant, needs prescribed housing support services.

8
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(3)

In carrying out such an assessment the local authority must—
(a) conduct inquiries of such type as may be prescribed; and
(b) have regard to any prescribed matters.

(4)

Following such an assessment, the local authority must ensure that prescribed
housing support services are provided to any person assessed as being in need
of them.

(5)

The Scottish Ministers may by regulations made by statutory instrument make
further provision about the provision of prescribed housing support services in
pursuance of subsection (4) and may, in particular, specify—
(a) the period for which services are to be provided;
(b) matters to which a local authority are to have regard when ensuring
provision of services.

(6)

Regulations made under this section may make different provision for different
purposes and different areas.

(7)

Before making any regulations under this section, the Scottish Ministers must
consult—
(a) such bodies representing local authorities;
(b) such bodies representing the interests of homeless persons; and
(c) such other persons,
as they think fit.

(8)

Regulations under this section may be made only if a draft of the statutory
instrument containing the regulations has been laid before, and approved by
resolution of, the Scottish Parliament.

(9)

In this section, “housing support services” includes any service which provides
support, assistance, advice or counselling to an individual with particular needs
with a view to enabling that individual to occupy, or to continue to occupy,
residential accommodation as the individual’s sole or main residence.”.>

Jim Tolson
Supported by: Alex Neil
14

Leave out section 143B
After section 143B
Jim Tolson
Supported by: Alex Neil

15*

After section 143B, insert—
<Guidance: housing support assessment and provision for persons who are homeless
or threatened with homelessness
After section 37 of the Housing (Scotland) Act 1987 (c.26) insert—
“37A
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Guidance: housing support assessment and provision for persons who are
homeless or threatened with homelessness

9

(1)

The Scottish Ministers must prepare and issue guidance to local authorities
on—
(a) the assessment of housing support needs for persons who are homeless
or threatened with homelessness; and
(b) the nature and duration of the provision of housing support services to
such persons.

(2)

Such guidance must be issued within 12 months of the commencement of
section (Guidance: housing support assessment and provision for persons who
are homeless or threatened with homelessness) of the Housing (Scotland) Act
2010 (asp 00), following consultation with—
(a) such bodies representing local authorities;
(b) such bodies representing the interests of homeless persons; and
(c) such other persons,
as they think fit.

(3)

In this section, “housing support services” has the same meaning as in section
91(8) of the Housing (Scotland) Act 2001 (asp 10).”.>
Section 151

Pauline McNeill
2

In section 151, page 77, line 26, at end insert—
<section 141>
Pauline McNeill

16

In section 151, page 77, line 31, at end insert—
<( )

Section 141 comes into force 3 months after Royal Assent.>

10
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Housing (Scotland) Bill
Groupings of Amendments for Stage 3
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:
•
•

the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
the text of amendments to be debated during Stage 3 consideration, set out
in the order in which they will be debated. THIS LIST DOES NOT
REPLACE THE MARSHALLED LIST, WHICH SETS OUT THE
AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE
DISPOSED OF.

Groupings of amendments
Note: The time limits indicated are those set out in the timetabling motion to be
considered by the Parliament before the Stage 3 proceedings begin. If that motion is
agreed to, debate on the groups above each line must be concluded by the time
indicated, although the amendments in those groups may still be moved formally and
disposed of later in the proceedings.

Group 1: Performance of Scottish Housing Regulator’s functions
17, 26, 27, 28, 29, 30, 31, 32, 33, 34
Group 2: Scottish Housing Regulator’s constitution
18, 19, 20, 21, 22, 23, 24, 25
Group 3: Registered social landlords: standards of financial management and
governance
45, 46, 47, 48, 49, 50, 51

Debate to end no later than 30 minutes after proceedings begin

Group 4: Consent to a registered social landlord’s disposal of land
35
Group 5: Rural housing bodies: long leases and heritable securities
36, 37
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Group 6: Removal of limitation on right to buy
4, 6
Debate to end no later than 1 hour after proceedings begin

Group 7: Reports on right to buy
7, 8, 9
Group 8: Registered social landlords: exemption from right to buy
10
Group 9: Private rented housing
38, 39, 40, 41, 42, 43, 2, 16

Debate to end no later than 1 hour and 40 minutes after
proceedings begin

Group 10: Scottish secure tenancy: rent arrears pre-action requirements
44, 11, 12, 13
Group 11: Housing support for persons who are homeless or threatened with
homelessness
55, 14, 15
Debate to end no later than 2 hours after proceedings begin
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EXTRACT FROM MINUTES OF PROCEEDINGS
Vol. 4, No. 29

Session 3

Meeting of the Parliament
Wednesday 3 November 2010
Note: (DT) signifies a decision taken at Decision Time.
Housing (Scotland) Bill: Bruce Crawford, on behalf of the Parliamentary Bureau,
moved S3M-7327—That the Parliament agrees that, during Stage 3 of the Housing
(Scotland) Bill, debate on groups of amendments shall, subject to Rule 9.8.4A, be
brought to a conclusion by the time limit indicated, that time limit being calculated
from when the Stage begins and excluding any periods when other business is
under consideration or when a meeting of the Parliament is suspended (other than a
suspension following the first division in the Stage being called) or otherwise not in
progress:
Groups 1 to 3: 30 minutes
Groups 4 to 6: 1 hour
Groups 7 to 9: 1 hour 40 minutes
Groups 10 and 11: 2 hours.
The motion was agreed to.
Housing (Scotland) Bill - Stage 3: The Bill was considered at Stage 3.
The following amendments were agreed to without division: 17, 18, 19, 20, 21, 22,
23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 7, 8, 9, 44 and 55.
The following amendments were agreed to (by division)—
38 (For 80, Against 0, Abstentions 43)
39 (For 80, Against 0, Abstentions 43)
40 (For 80, Against 0, Abstentions 42)
41 (For 80, Against 0, Abstentions 43)
42 (For 80, Against 0, Abstentions 43)
43 (For 81, Against 0, Abstentions 41).
The following amendments were disagreed to (by division)—
45 (For 61, Against 61, Abstentions 0; amendment disagreed to on casting
vote)
46 (For 61, Against 63, Abstentions 0)
47 (For 61, Against 63, Abstentions 0)
4 (For 16, Against 106, Abstentions 0)
6 (For 16, Against 107, Abstentions 0)
11 (For 2, Against 118, Abstentions 1)
12 (For 2, Against 118, Abstentions 0)
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13 (For 3, Against 118, Abstentions 0)
2 (For 42, Against 79, Abstentions 0)
16 (For 42, Against 80, Abstentions 0).
Amendment 10 was moved and, with the agreement of the Parliament, withdrawn.
The following amendments were not moved: 48, 49, 50, 51, 14 and 15.
Housing (Scotland) Bill - Stage 3: The Minister for Housing and Communities (Alex
Neil) moved S3M-7294—That the Parliament agrees that the Housing (Scotland) Bill
be passed.
After debate, the motion was agreed to ((DT) by division: For 104, Against 16,
Abstentions 0).
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Business Motion

Housing (Scotland) Bill: Stage 3

14:04
The Presiding Officer (Alex Fergusson): The
next item of business is consideration of business
motion S3M-7327, the name of Bruce Crawford,
on behalf of the Parliamentary Bureau, setting out
a timetable for stage 3 consideration of the
Housing (Scotland) Bill. If any member wishes to
speak against the motion, they should press their
request-to-speak button now.

14:04
The Presiding Officer (Alex Fergusson): The
next item of business is stage 3 proceedings on
the Housing (Scotland) Bill. Members should have
with them the bill as amended at stage 2, the
revised marshalled list and the groupings, which I
have agreed as Presiding Officer. The division bell
will sound and proceedings will be suspended for
five minutes before the first division. The period of
voting for that first division will be 30 seconds.
Thereafter, we will allow a voting period of one
minute for the first division after a debate, and 30
seconds for all other divisions.

Motion moved,
That the Parliament agrees that, during Stage 3 of the
Housing (Scotland) Bill, debate on groups of amendments
shall, subject to Rule 9.8.4A, be brought to a conclusion by
the time limit indicated, that time limit being calculated from
when the Stage begins and excluding any periods when
other business is under consideration or when a meeting of
the Parliament is suspended (other than a suspension
following the first division in the Stage being called) or
otherwise not in progress:
Groups 1 to 3: 30 minutes
Groups 4 to 6: 1 hour
Groups 7 to 9: 1 hour 40 minutes
Groups 10 and 11: 2 hours.—[Bruce Crawford.]

Motion agreed to.

After section 3
The Presiding Officer: We come to group 1.
Amendment 17, in the name of the minister, is
grouped with amendments 26 to 34.
The Minister for Housing and Communities
(Alex Neil): These amendments deal with the
performance of the Scottish Housing Regulator’s
functions, and respond to concerns that members
of the Local Government and Communities
Committee raised during stage 2. Amendment 17
requires the regulator to prepare, consult on and
publish a statement that explains how it will
discharge its functions in respect of its section 2
objective, and how it will do so in a proportionate,
targeted and transparent way.
The regulator’s objective under section 2 is to
safeguard and promote the interests of those who
are or may become homeless, tenants or
recipients of housing services that are provided by
social landlords. Section 3(2) requires the
regulator to perform its functions in a
proportionate,
targeted,
accountable
and
transparent way, which will in effect provide the
framework for the exercise of all its functions.
Amendment 17 responds to concerns that
committee members raised about how the
regulator would achieve its objective in respect of
homeless people and those on waiting lists, and
how it would ensure that its regulation of different
types of landlord, particularly smaller landlords,
would be proportionate.
The additional duty under amendment 17
requires the regulator to consult on and issue a
broad statement of its policy and principles—in
effect, a statement of intent. That would set the
context for its more detailed codes of practice and
statements on specific functions, such as the code
of practice on inquiries. I would expect the
statement to reflect the differences in approach
that the regulator will need to take in protecting
and promoting the interests of different groups,
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and to explain how the regulator will take account
of the different circumstances and resources of
social landlords and avoid imposing unnecessary
burdens or bureaucracy.
Amendment 26 removes the regulator’s power
to charge a fee to bodies that apply for inclusion in
the register of social landlords. It is a technical
amendment to ensure consistency with the
amendment that was made at stage 2, which
removed the power for the regulator to charge
fees in respect of its functions.
Amendment 27 and the remaining amendments
in the group add prospective tenants, people who
are homeless and those who receive housing
services from a social landlord to the list of those
to whom the ministers and the regulator must have
regard, or whom they must consult on their
different functions under the bill. Under its section
2 objective, the regulator must safeguard and
promote the interests of those groups along with
the interests of tenants and homeless persons.
The amendments ensure that the views of
interested parties on relevant matters are
considered, and that the consultation requirements
throughout the bill are consistent.
I invite Parliament to support amendment 17
and the other amendments in the group.
I move amendment 17.
Amendment 17 agreed to.
Section 7—The Regulator’s membership
The Presiding Officer: We come to group 2.
Amendment 18, in the name of the minister, is
grouped with amendments 19 to 25.
Alex Neil: The amendments relate to the
Scottish
Housing
Regulator’s
constitution.
Amendment 18 removes the provision for the chief
executive to be a member of the board, and the
concept of ordinary members appointed by
ministers as distinct from the chief executive, as
that is no longer relevant.
The other amendments in the group are
consequential. The chief executive will be a
member of the regulator’s staff, and as the senior
official they will be its accountable officer. The
amendments are intended to avoid any potential
for or perception of conflict of interest. They are
based on the principle that the accountable
officer’s duty to ensure the regularity and propriety
of expenditure by the board is not compromised by
their being a member of the board. Accordingly, I
invite the Parliament to support amendment 18
and the related amendments.
I move amendment 18.
Amendment 18 agreed to.
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Amendment
agreed to.

19

moved—[Alex

Neil]—and

Section 8—Disqualification and removal
from office
Amendment
agreed to.

20

moved—[Alex

Neil]—and

Section 9—Expenses of ordinary members
Amendment
agreed to.

21

moved—[Alex

Neil]—and

Section 10—Chairing
Amendments 22 to 25 moved—[Alex Neil]—and
agreed to.
Section 22—Application
Amendment
agreed to.

26

moved—[Alex

Neil]—and

Section 24—Legislative registration criteria
Amendment
agreed to.

27

moved—[Alex

Neil]—and

Section 33—Scottish Social Housing
Charter: supplemental
Amendments 28 and 29 moved—[Alex Neil]—
and agreed to.
Section 34—Performance improvement
targets
Amendment
agreed to.

30

moved—[Alex

Neil]—and

Section 35—Guidance: housing activities
Amendment
agreed to.

31

moved—[Alex

Neil]—and

Section 36A—Financial management or
governance targets for registered social
landlords
The Presiding Officer: We come to group 3.
Amendment 45, in the name of Patricia Ferguson,
is grouped with amendments 46 to 51.
Patricia Ferguson (Glasgow Maryhill) (Lab):
The purpose of my series of amendments in the
group is to remove from the bill a number of
provisions that would give the Scottish Housing
Regulator significant new powers to set
governance and financial targets for housing
associations. In introducing his amendments at
stage 2, the minister suggested that the new
sections would add
“to the lower-level powers that are available to the regulator
to address performance issues among RSLs”
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and
“to the range of regulatory tools that the regulator can use
to promote improvement in the management of RSLs.”—
[Official Report, Local Government and Communities
Committee, 22 September 2010; c 3457.]

I believe that the powers are simply
unnecessary. Section 14 already gives the
regulator open-ended powers to address concerns
about governance or financial performance.
Section 36 allows it to publish standards for the
financial management and governance of
registered social landlords. Section 52 gives it
wide-ranging powers to require an RSL to submit
a performance improvement plan if the regulator is
concerned about financial management or
governance, and section 53 gives it wide-ranging
powers to issue an enforcement notice if it is
concerned about an RSL’s financial management
or governance. The powers that I have described
are in addition to the higher-level intervention
powers in sections 55, 57, 59 and 62.
I want the bill to have teeth where it needs them
to deal with poor performance or risk. Indeed, my
amendment 47 makes that clear. However,
including in the bill a general power to set targets
is not the way to do it.
I move amendment 45.
Mary Mulligan (Linlithgow) (Lab): I support my
colleague Patricia Ferguson’s amendments 45
and 46. The first reason to delete sections 36A
and 36B is that it appears that they were inserted
into the bill without adequate consultation. The bill
already contains more than adequate powers for
the regulator to take enforcement action and apply
sanctions against an RSL that is performing badly.
An RSL should be accountable to its tenants and
communities. Sections 36A and 36B interfere with
that principle. A number of the briefings that we
have received support Patricia Ferguson’s
amendments and I hope that the Parliament will
do so, too.
Robert Brown (Glasgow) (LD): I support the
comments that have been made on the matter,
subject of course to the comments that the
minister will make later on. The issue has been the
subject of considerable agitation and concern from
Glasgow housing associations in particular, which
take the view that the Government did not consult
them about the additions to the bill, which were
highlighted only relatively recently. The housing
associations are uncertain what the additional
powers would be used for and do not believe that
they are necessary.
The key point is the one that Mary Mulligan
touched on: there is a bit of a tension between the
regulator’s
oversight
function
and
the
accountability of a community-based housing
association to its local community and people. We
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need to get the balance right, but it seems to me,
at least, that sections 36A and 36B go
considerably beyond what is necessary and
substantially interfere with that balance. That is
unhelpful, particularly given the other extensive
powers that are in the bill. I hope that the minister
will have second thoughts on the matter.
14:15
Johann Lamont (Glasgow Pollok) (Lab): I
urge the minister to support the amendments for
reasons that are very much along the lines of what
members have already said. Undoubtedly, one of
the strengths of the community-controlled housing
association movement was that effective
regulation and its strong asset base gave it deep
and real credibility and encouraged banks to lend;
however, it was also strengthened by the sense
that it had to respond to its tenants and community
and the fact that, because of the close scrutiny of
local tenants, it had a different way of doing
business and making spending decisions.
I am concerned by the fact that the measures
have been described as draconian by not only the
Chartered Institute of Housing in Scotland, but the
Glasgow and West of Scotland Forum of Housing
Associations, which is very serious about this
business and recognises that there is a particular
problem. It feels, for example, that there is an
issue about micromanagement and independence.
I ask colleagues throughout the chamber, who I
know support the housing association movement
and are opposed to overregulation, perhaps to
reflect on what the powers will do. We should be
celebrating the achievements and power of
housing associations, but their anxiety about the
lack of full consultation on the provisions has led
them to ask us to think again about them. It would
be good if the minister took heed of that by
supporting Patricia Ferguson’s amendments, so
that we can ensure not just that the movement is
properly regulated but that we do not squeeze out
the very thing that has made it most effective.
The Presiding Officer: I remind members to
ensure that their BlackBerrys and mobile phones
are switched off while they are in the chamber.
Alex Neil: After last Thursday, Presiding Officer,
I have checked that my mobile phone is indeed
off.
I am puzzled that Patricia Ferguson has lodged
these amendments. When provisions to allow the
regulator to set financial management and
governance targets were discussed at stage 2,
they met no resistance from the committee. I
remind members of the principle here: the role of
the regulator is to safeguard and promote the
interests of tenants as well as homeless persons
and others who receive services from social

29861

3 NOVEMBER 2010

landlords. For RSLs, strong financial management
and governance are critical not only to the delivery
of good services for tenants, but to their viability.
Private lenders set great store by the regulator’s
ability to step in to take action as quickly as
possible where concerns about financial
management and governance arise. These
powers allow the regulator to take early action—
Robert Brown: Will the minister give way?
Alex Neil: I would like to make some progress
before I let the member in.
As I said at stage 2, the power to set
improvement targets for financial management
and governance is similar to the section 34 power
allowing the regulator to set performance
improvement targets for housing activities. These
powers are some of the lower-level powers that
are available to the regulator to protect tenants. At
stage 2, the committee discussed and agreed the
provisions; Patricia Ferguson’s amendments seek
to remove them and, as a result, to remove some
of the safeguards for tenants.
I am not sure that the amendments will be
welcomed by all RSLs, given that they seek to
replace assessment and regulation based on
specific targets set by the regulator with regulation
based on broader matters such as those that are
set out in the section 36 code of conduct or other
aspects of financial management and governance
that the regulator considers relevant. That could
undermine the regulator’s objective of being
transparent in carrying out its functions.
Robert Brown: By anyone’s account, these are
not low-level powers. If they are as important as
the minister says they are, why were they not set
out in the bill as introduced? After all, they were
added relatively late at stage 2 without any
background discussion, apart from the limited
debate in committee.
Alex Neil: In the consultation prior to stage 1,
and indeed during stage 1, we had
representations on the need for this approach and,
having listened to the committee and various other
representations, we decided to introduce the
provisions.
The financial management and governance
targets in the bill should be seen in the context of
the protections and balances on the regulator’s
powers that are provided for elsewhere in the bill.
They ensure that there are clear parameters within
which the regulator must work. For example, there
is the section 3(2) requirement for the regulator to
be “proportionate, accountable and transparent”
and the section 51 requirement for the regulator to
prepare and consult on a code of practice that sets
out whether and how it will intervene. Because the
bill gives greater definition and clarity to
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everybody, I invite Patricia Ferguson not to press
her amendments.
Patricia Ferguson: The amendments that have
been made to the bill are wholly inappropriate in
dealing with locally based housing associations.
Value and weight are put on those housing
associations by their tenants and those in nearby
communities, who often want to be looked after
and cared for by them. It is a matter of their
independence. The fact that those associations
are locally based is one of their great assets.
What is currently in the bill is too vague. The
only real protection on offer for housing
associations is the fact that the regulator’s
decision can be challenged through appeals to
Parliament and a judicial review. That is not
appropriate.
My
amendments,
particularly
amendment 47, would achieve clearer statutory
provision and would avoid that.
The minister mentioned that RSLs might be
concerned about my amendments. If he thinks
that, he might have consulted them before lodging
his amendments, but he and his officials patently
failed to do that. The Glasgow and West of
Scotland Forum of Housing Associations
consulted its members. Sixty of those who were
consulted in the short period of a week were
against the provisions as they stand.
I will press amendment 45.
The Presiding Officer: The question is, that
amendment 45 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
As it is the first division of the afternoon, there will
be a five-minute suspension.
14:22
Meeting suspended.
14:27
On resuming—
The Presiding Officer: The question was, that
amendment 45 be agreed to. We were not agreed,
so there will be a division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
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Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O’Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Presiding Officer: The result of the
division is: For 61, Against 61, Abstentions 0.
It therefore falls to me to use my casting vote.
As always, I do so to maintain the status quo and
must therefore vote against the amendment.
Amendment 45 disagreed to.

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
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Section 36B—Guidance: financial
management or governance targets
Amendment 46 moved—[Patricia Ferguson].
The Presiding Officer: The question is, that
amendment 46 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
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Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O’Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
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Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Presiding Officer: The result of the
division is: For 61, Against 63, Abstentions 0.
Amendment 46 disagreed to.
Section 38—Assessment of social landlords
Amendment 47 moved—[Patricia Ferguson].
The Presiding Officer: The question is, that
amendment 47 be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Robert (Glasgow) (LD)
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Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
Foulkes, George (Lothians) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hume, Jim (South of Scotland) (LD)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
O’Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Tolson, Jim (Dunfermline West) (LD)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
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Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Hepburn, Jamie (Central Scotland) (SNP)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McGrigor, Jamie (Highlands and Islands) (Con)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Morgan, Alasdair (South of Scotland) (SNP)
Neil, Alex (Central Scotland) (SNP)
Paterson, Gil (West of Scotland) (SNP)
Robison, Shona (Dundee East) (SNP)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Presiding Officer: The result of the
division is: For 61, Against 63, Abstentions 0.
Amendment 47 disagreed to.
Section 42—Inquiries: survey powers
Amendment 48 not moved.
Section 45—Information from tenants on
significant performance failures
Amendment 49 not moved.
Section 47A—Social landlords’ involvement
of tenants etc when providing information
Amendment
agreed to.

32

moved—[Alex

Neil]—and

Section 48—Code of practice: inquiries
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Amendment
agreed to.

33

moved—[Alex

Neil]—and

Section 51—Code of practice: regulatory
intervention
Amendment
agreed to.

34

moved—[Alex

Neil]—and

Section 52—Performance improvement
plans
Amendment 50 not moved.
Section 53—Enforcement notices
Amendment 51 not moved.
Section 107—Effect of disposals without
consent
The Presiding Officer: We come to group 4.
Amendment 35, in the name of the minister, is the
only amendment in the group.
14:30
Alex Neil: Amendment 35 makes it clear that a
disposal of land by a registered social landlord
would be void if it did not seek the regulator’s
consent before the disposal is made.
Section 107 provides that a disposal of land by
an RSL without the regulator’s consent, where that
consent is required, is void. That means that such
a disposal would be treated for all legal purposes
as invalid and the RSL would not be able to seek
consent retrospectively. Amendment 35 is
intended to put that position beyond doubt, and I
invite Parliament to support it.
I move amendment 35.
Amendment 35 agreed to.
Section 127B—Removal of residential
restriction on a long lease where lessee is a
social landlord
The Presiding Officer: We come to group 5.
Amendment 36, in the name of the minister, is
grouped with amendment 37.
Alex Neil: Amendments 36 and 37 extend
exemptions to the 20-year lease and standard
security rules to rural housing bodies. I pay tribute
to my colleague Alasdair Morgan for raising the
issue at stage 2 and to other members, such as
Fergus Ewing, who has worked tirelessly on behalf
of, in his case, rural housing bodies in the
Highlands, to bring back the issue at stage 3.
The Government is supportive of widening the
options for affordable housing in rural and in urban
areas. I am very sympathetic to the difficulties that
are faced by many rural communities and
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organisations, such as Dumfries and Galloway
Small Communities Housing Trust—I mention that
just in case amendment 35 also goes to the
casting vote, Presiding Officer—as they try to
address the shortage of affordable housing in their
areas. The Government agrees with the view that
rural housing bodies should be included in the
exemptions from the 20-year rules, which have
already been accepted for social landlords.
Amendment 36 allows rural housing bodies to
lease property from other organisations for 20
years or more for residential purposes.
Amendment 37 gives rural housing bodies the
option to give up their right to redeem long-term
debt early if they wish to do so. Together, the
amendments should enable rural housing bodies
and rural landlords to work together to provide
much-needed affordable housing in our rural
areas. I ask Parliament to support amendments 36
and 37.
I move amendment 36.
David McLetchie (Edinburgh Pentlands)
(Con): The amendments tidy up the principal
amendments, which were lodged by the minister
and approved by the committee at stage 2 in order
to bring, as the minister said, rural housing bodies
within the ambit of the amendments made to the
Land Tenure Reform (Scotland) Act 1974, which
exempted social landlords and their connected
bodies from the 20-year rules. That change in the
law will enable social landlords to lease residential
properties for periods in excess of 20 years, which
would otherwise be prohibited by section 8 of the
1974 act.
It is worth reflecting on exactly what that will
mean in practice, because it is not as innocuous
as it looks. In essence, it is designed to permit
housing associations to enter into funding
transactions whereby they will sell part of their
housing stock to an institutional investor, such as
a pension fund, a bank or another city institution,
and lease back the homes on a long-term basis,
such that they continue to be managed by the
housing association, which will continue to be the
landlord in respect of its tenants.
I support the Scottish Government in that
objective, as do my Conservative colleagues.
Other members should note before they vote that
what we are talking about is the sale by Scotland’s
housing associations of hundreds if not thousands
of rented homes to city institutions. Is it not a
supreme irony that the members on the
Government, Labour and Liberal benches, who
have been and will be voting today to deny the
rights of ordinary working people to purchase their
own home from their housing association, are
quite happy to support the proposition that the
same housing association should be able to sell
that home, over the tenant’s head, to an
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institutional investor? That is exactly what will
happen. It is indeed an irony that the Scottish
National Party Government supports selling
Scotland’s affordable homes to the city of London
but not to the tenants who live in them. I trust that
members will reflect on that before they vote.
Alex Neil: Mr McLetchie should read the rest of
the bill, because one of the amendments that I
lodged at stage 2 provided that tenants had to
approve by ballot any change in the ownership of
the housing association. That means that any
transfer of ownership or any takeover has to be
approved by the tenants. So, although Mr
McLetchie gave an ingenious and very funny
speech, the primary objective of amendments 36
and 37 is to allow us—as Glasgow City Council
wishes to do immediately that the bill becomes
law—to raise private capital for the funding of
social housing. At a time when the coalition
Government is slashing investment in housing
south of the border, we are trying to maintain that
level of investment by innovative financial
engineering to ensure that the housing remains in
social ownership as it is at present.
Glasgow is a very good example of what
amendments 36 and 37 will do. They will allow us
to get the investment needed to build many more
houses—in Glasgow’s case, particularly in the
transformational areas—to try to overcome the
impact of the cuts that the coalition Government is
imposing from London.

The desire of Government and Parliament to
facilitate that aspiration is precisely why we have
shared ownership and shared equity schemes. As
I have said in previous debates, why is it that the
Scottish Government devotes more than £40
million per annum to schemes that would give a
council tenant of five years’ standing the
opportunity to buy a new house on a new estate
but is hell-bent on denying that same tenant the
opportunity to buy the home in which he or she
has lived for the past five years so that they can
remain in their community? That simply does not
make sense.
The second key point that the modernised right
to buy recognised is that receipts that are
generated from right-to-buy sales could play an
important role in financing new affordable housing.
Overall, since the right to buy was introduced in
1980, sale receipts have amounted to more than
£7 billion in monetary terms, which amounts to
more than £11 billion in real terms, at today’s
prices. Those receipts have facilitated the
construction by councils and housing associations
of more than 130,000 new affordable homes for
rent and financed the improvement of many more
homes for the benefit of the tenants who have
chosen to stay as tenants rather than become
home owners.

The Presiding Officer: We come to group 6.
Amendment 4, in the name of David McLetchie, is
grouped with amendment 6.
David McLetchie: The purpose of amendment
4 is to delete section 129 from the bill and
preserve for new tenants in Scotland the right to
buy conferred on them by the previous LabourLiberal Democrat Scottish Executive in the
Housing (Scotland) Act 2001, when they were
given a modernised right to buy. Of course, that
was a pale and poor imitation of the generous right
to buy conferred on them by Mrs Thatcher, but it
was welcome for all that, because it acknowledged
two key points. The first is that owning one’s own
home remains an aspiration for many Scots and
people on lower incomes should be assisted to
own their homes in the communities in which they

Amendment 6 would delete section 131 entirely
and preserve the modernised right to buy for new
supply social housing. It has been argued that, if
the right to buy was not abolished for new social
housing, no new social housing would be built.
That is nonsense, like much of the other nonsense
that is parroted about the right to buy and its
impact. The historical record shows that, from
1979-80 to date, councils and housing
associations have built 137,744 new dwellings.
Throughout the 1980s and 1990s, when the right
to buy was at its peak, between 3,279 and 7,708
new affordable homes for rent were built every
year. That was possible because of the benefits of

Section 127C—Heritable security redemption
rights where debtor is a social landlord
Amendment
agreed to.

37

moved—[Alex

Neil]—and

Section 129—Limitation on right to buy: new
tenants

1004

live, which would be all the better for having a
diversity of tenures.

The Government seems to wish to do away with
that important source of revenue precisely when
affordable housing budgets are likely to be
squeezed significantly, as the minister just said.
That is sheer madness. Evidence to the Local
Government and Communities Committee from
housing associations and evidence from the
Parliament’s own Finance Committee has
highlighted the negative impact of a drop in sales
receipts on future programmes of new building
and home improvement. We ignore that evidence
at our peril. That is why we should continue to give
new tenants the right to buy their homes after five
years, should they wish to do so.

Amendment 36 agreed to.
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recycling sale receipts into the construction and
improvement of new affordable homes.
The fundamental difference between my party
and others in the Parliament is that, for us,
affordable housing is affordable, whether it is
rented from a social landlord or owned by its
occupiers, who might have been assisted to own it
through a discounted price under the right to buy
or through shared equity schemes that the
Government finances. Our concern is to increase
the total stock of affordable housing. Some are
obsessed with who controls affordable housing
and seem to think that only housing that is rented
through a council or social landlord can be
classified as affordable. That is reflected in the
absurd claim that selling a council house means
that the house is lost, as if—as I have said
before—it was towed out into the middle of the
North Sea and sunk, instead of continuing to
provide a home for the working family that has
bought it and lived in it for many years.
Margo MacDonald (Lothians) (Ind): Will David
McLetchie give way?
David McLetchie: No, thank you.
Sustaining the right to buy can help us to build
more affordable homes for our people in the future
and to increase and improve our total housing
stock in Scotland.
With pleasure, I move amendment 4.
Mary Mulligan: Mr McLetchie repeated his
standard speech on the right to buy. He is correct
on one point: Labour members will not support his
amendments 4 and 6. Anyone who considers the
statistics on the demand for social housing will see
that that demand is increasing. Despite the new
homes that councils and housing associations
have built, demand is still not being met. Indeed,
thanks to the unreasonable conditions that
mortgage lenders are placing on people who might
seek to obtain a mortgage, the demand for social
housing is increasing even faster.
Therefore, it is proportionate to prohibit the right
to buy for new-build housing and new tenants.
When people in those circumstances take up their
new tenancies, they know the conditions under
which they do so. No rights will be removed from
existing tenants. The Government and the Local
Government and Communities Committee have
agreed exceptions, which include that in my
amendment on people who move because of
another’s antisocial behaviour.
I suggest to members that the bill contains the
correct balance of measures to meet demand and
aspirations.
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14:45
Jim Tolson (Dunfermline West) (LD):
Members may, like me, have heard that speech
from Mr McLetchie before. Mary Mulligan was right
to say that it is a regurgitation of words that we
have heard from him time and again. Whether it is
in the chamber or in committee, Mr McLetchie
seeks to justify the unjustifiable.
The social rented sector has moved on
significantly since the 1980s. Thank God, say I
and many others. We need to modernise the right
to buy and bring it fully up to date. Mr McLetchie’s
amendments would be a retrograde step, which is
why the Liberal Democrats will not support them
this afternoon.
Alex Neil: At stage 2, Mr McLetchie complained
that the rest of us were obsessed with the issue of
ownership. Clearly, it is a disease that he has
caught.
The big difference between right to buy and
programmes such as shared equity is that with
shared equity, people pay their way and the
assets of the housing sector are not stripped
through a huge discount. Tenants who are left
have to pick up the bill for the outstanding debt,
both capital repayment and interest.
At the moment, 3,300 new council houses are
being built in Scotland. If Mr McLetchie’s
amendments are agreed to, that would not
happen.
I remind Mr McLetchie that in 1980, when the
right to buy was introduced by Mrs Thatcher, more
than 5,000 new council houses were built in
Scotland. The number declined year upon year
until 1997—the last year of the previous
Conservative Government—when councils built
177 new houses in Scotland. If that is not living
proof that the right to buy destroyed the council
house building programme in Scotland, I do not
know what is.
The Government has been balanced and
moderate in its approach in the bill. Mr McLetchie
has achieved something unique in the Parliament:
thanks to him, I am going to agree with Mary
Mulligan, in saying that we have the balance about
right. By the end of stage 2, all members of the
Local Government and Communities Committee
except Mr McLetchie had agreed that the bill gets
the balance right.
I remind members of the Government’s
intention, which is to safeguard the existing stock
of social housing. Up to 18,000 houses will be kept
in the social rented sector that otherwise would be
sold under the right to buy, while we continue to
respect existing entitlements and encourage new
social housing, particularly new council housing.
The provisions command the support of members
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of all parties, apart from the Conservatives, and of
those who work in the sector. The Government’s
response to Mr McLetchie’s amendments reflects
the broad consensus in Parliament and beyond on
the issue.
On the detail of the amendments, as Mary
Mulligan said, the provisions in amendment 4 were
considered and rejected at stage 2. Removing the
limitation on the right to buy for new tenants would
strike out one of the most significant measures
that the bill introduces to reduce right-to-buy sales.
It is completely at odds with the action needed
now and with the bill’s approach to the right to buy.
Amendment 6 would remove the provision to
restrict the right to buy on new supply social
housing. The same amendment was debated and
rejected by the committee at stage 2. It would
strike out the other significant measure that the bill
introduces to limit the right to buy—a measure
that, again, is supported by the majority of
committee members and by all the stakeholders.
Therefore, the Government’s response to
amendments 4 and 6 reflects the broad consensus
among all, with the exception of the Scottish
Conservatives.
I invite Mr McLetchie to withdraw amendment 4
and not to move amendment 6, and by doing so to
bring himself in line with the realities of life in the
21st century rather than in the first part of the 20th
century.
David McLetchie: I have listened with interest
to other members’ remarks. I was particularly
interested to hear Mary Mulligan confirm the
Labour U-turn on the issue of social housing and
the right to buy, underlining Labour members’
betrayal of the working people they like to pretend
to represent.
Jim Tolson said that I had made this speech
many times. I have, because the right thing to say
is well worthy of repetition in the Parliament and is
heard all too little.
The minister sought to distinguish between
shared equity and the supposedly huge discounts
that he is abolishing. The substantial subvention
that is attached to shared equity schemes is far
greater than the subsidy that is attached to the
modernised right to buy that the minister seeks to
abolish for new housing and new tenancies. As
the minister will be aware, the huge discount that
he is abolishing is subject to a maximum ceiling of
£15,000, which has been fixed at that level since
30 September 2002, so the subsidy is far from
huge. If he wished to abolish huge discounts, he
should have addressed the generous preserved
right to buy that Mrs Thatcher provided. Of course,
the minister and the Government do not have the
courage to take on the tenants who benefited from
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Mrs Thatcher’s measures. That is the significant
difference.
As the minister well knows, the people who
presided over the final demolition and destruction
of the council house building programme in
Scotland were Labour and the Liberal Democrats,
who—as SNP members constantly tell us—built
zero, or near to zero, houses during their term of
office.
Members: Six!
David McLetchie: I beg your pardon, Presiding
Officer—it was six. How could I have forgotten the
six that were built in eight years. In fairness to the
Labour and Liberal Democrat Executive, the
minister omitted to say that both the Executive and
the Conservative Government built many
thousands of affordable homes through our
housing associations. The minister’s policy should
have continued along those lines.
I will press my amendments.
The Deputy Presiding Officer (Alasdair
Morgan): The question is, that amendment 4 be
agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Aitken, Bill (Glasgow) (Con)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brownlee, Derek (South of Scotland) (Con)
Carlaw, Jackson (West of Scotland) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
Lamont, John (Roxburgh and Berwickshire) (Con)
McGrigor, Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)

Against
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
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Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
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Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 16, Against 106, Abstentions 0.
Amendment 4 disagreed to.
Section 131—Limitation on right to buy: new
supply social housing
Amendment 6 moved—[David McLetchie].
The Deputy Presiding Officer: The question is,
that amendment 6 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Aitken, Bill (Glasgow) (Con)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brownlee, Derek (South of Scotland) (Con)
Carlaw, Jackson (West of Scotland) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
Lamont, John (Roxburgh and Berwickshire) (Con)
McGrigor, Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)

Against
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
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Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Eadie, Helen (Dunfermline East) (Lab)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)


1008

29880

Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 16, Against 107, Abstentions 0.
Amendment 6 disagreed to.
After section 131
The Deputy Presiding Officer: Group 7 is on
reports on right to buy. Amendment 7, in the name
of David McLetchie, is grouped with amendments
8 and 9.
David McLetchie: The purpose of these three
amendments is to impose on ministers a duty to
collect and publish information on a number of
matters relating to the right to buy. One of the
features of the Local Government and
Communities Committee’s inquiry into the bill at
stage 1 and its stage 1 report was the extent to
which we were able to deconstruct some of the
myths and prejudices surrounding council housing
and the right to buy. The committee’s report was
able to bring together the facts about right to buy
in a single document, and to contradict some of
the wilder and unfounded assertions that were
made in the course of stage 1 by certain
protagonists, most notably the Minister for
Housing and Communities himself.
One of the wilder assertions, which remained
uncorrected and which was perpetuated by the
minister in the stage 1 debate—and which came
close to being repeated today—was that made in
relation to the outstanding debt on council houses
following the exercise of right to buy.
The minister said at stage 1:
“if a council sells off a house at a £15,000 discount, and
it uses the receipts from that sell-off to put down against the
debt, an outstanding debt of around £7,000 per house on
average still remains.”—[Official Report, 23 June 2010; c
27619.]

That is quite simply not true. It is demonstrably
false—although it was merely a repetition of an
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equally false assertion that was made by the
minister in evidence to the committee, which is
recorded at paragraph 108 of the stage 1 report.
Not surprisingly, that assertion was the subject of
a correction letter from the minister to the
committee on 3 September. No wonder the
minister had to qualify and correct his remarks,
because what he said was manifest nonsense.
Written answers from the minister to questions
lodged by me established that receipts from right
to buy exceeded the amount of debt that was
repaid by councils on housing account and that fell
due for repayment year on year. Accordingly, the
reason why the level of debt rose between 2005
and 2007 was not because of the right to buy; it
was because councils contracted new debt on
their housing accounts. Moreover, without the
surplus that was generated by right-to-buy
receipts, either the projects that those borrowings
were financing would have been curtailed or
scaled back or the amount that was borrowed
would have increased, and the debt burden on the
remaining tenants would have been even greater.
Amendment 7 requires the Scottish ministers to
bring together on an annual basis all that useful
information about housing debt and sale receipts.
The purpose of amendment 8 is to impose an
obligation on ministers to collect and publish
information—which they presently fail to do—on
the numbers of tenants who are eligible for a
modernised right to buy and for a preserved right
to buy.
One would have expected any provisions on
reforming the right to buy in this so-called
evidence-based bill—such legislation is held up
constantly as being one of the characteristics of
the Parliament—to have been based on analysis
of the nature of the right to buy that tenants
presently hold and how that has changed since
the introduction of the modernised right to buy on
30 September 2002. Members will appreciate that,
as new tenancies are granted, the new tenants
have the modernised right, rather than the
preserved right. Accordingly, as time passes, the
proportion and number of tenants with a
modernised right to buy will increase and the
proportion of those with a preserved right to buy
will fall.
That information is important, because the bill
applies only to new housing stock and new
tenancies. Accordingly, it reflects only the
miserable modernised right to buy, which was
introduced by the previous Labour-Liberal
Democrat Scottish Executive.
Alex Neil: Just for clarification, I am sure that it
was a slip of the tongue, but Mr McLetchie is
wrong to say that the bill applies to new
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tenancies—it applies to new tenants, and there is
a big difference.
David McLetchie: I beg your pardon, minister—
I stand corrected. The minister is quite right to say
that it is new tenants—I am happy for him to
correct me on that point, although that does not, of
course, undermine the substance of what I was
saying.
When we talk about restricting the right to buy,
all that we are restricting is the right of tenants to
buy their home after five years’ occupation,
subject to a maximum discount of £15,000 in cash
terms. That is the discount that we are talking
about.
It came to light at an early stage of
consideration of the bill that the Scottish
Government does not collect and publish that
most basic information about the nature of the
right to buy that Scotland’s tenants hold.
Government officials have apparently been
incapable of writing to Scotland’s councils to ask
for a breakdown of stock, even though the
information is readily available, as I established by
writing to the 26 councils in Scotland that are still
landlords.
For example, Falkirk Council told me that there
have been 6,238 new lets since September 2002,
with tenants on the modernised right to buy, which
left 9,389 tenants on the preserved right to buy.
Angus Council has 3,099 tenants on the
modernised right to buy and 3,684 on the
preserved right to buy. I could go on through all 26
councils—
15:00
The Deputy Presiding Officer: Please do not
do so, Mr McLetchie.
David McLetchie: I think that members get my
drift.
We need to ensure that in future members have
a sound evidential basis for policies that are
brought forward in the Parliament. I commend
amendment 8.
Amendment 9 highlights another glaring
omission, this time on the receipts that registered
social landlords derive from the sale of homes
under right to buy, which apparently cannot be
made available, because RSLs report only on the
sale of fixed assets and although RTB sales are
included in those sales, they are not separately
identified.
It cannot be too difficult for every housing
association in Scotland to inform the Scottish
Government about how many houses it has sold
under right to buy in a given year and about the
proceeds that were derived from those sales.
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Even in these difficult times for our hard-worked
civil servants, it cannot be too difficult to compile
and publish the information along with the plethora
of other information on housing that is readily
available. Let us do that in future, so that we can
assess the extent to which social landlords utilise
receipts from right-to-buy sales to fund new
building programmes or improvements to existing
stock.
I move amendment 7.
Mary Mulligan: I support amendments 7, 8 and
9. At stage 2, I moved an amendment that would
have required a report to be compiled three years
after the bill was enacted, to show the overall
impact of right-to-buy legislation, including the bill.
It is unfortunate that my amendment was not
agreed to.
The amendments in David McLetchie’s name
would provide for the publication of some of the
information that could have been included in the
report that I envisaged. The publication of such
information would allow members to see the
statistics and conduct their own analyses. Our
analysis and interpretation of the figures might be
slightly different from that of Mr McLetchie, but at
least we would be able to produce it. Therefore,
we will support amendments 7, 8 and 9.
Patrick Harvie (Glasgow) (Green): In many
previous debates, the Conservatives have
persistently told us that we should not pass
legislation without being aware of what it will cost
to implement. I am sure that it has just slipped
David McLetchie’s mind to tell us his assessment
of how much it would cost Government and RSLs
to collect and publish the information that he
seeks. Perhaps in his closing speech on the group
he will give us the figure and tell us whether in the
current context of the cuts that we face, which his
party and his Liberal colleagues have imposed on
us, money would be better spent providing social
housing or collecting information about it.
Alex Neil: Amendments 7, 8 and 9, in Mr
McLetchie’s name, would require the Government
annually to collect and publish information on the
right to buy. Much of the information that Mr
McLetchie is requesting is already published. For
example, information is published on the number
of houses sold under right to buy by local
authorities, the number of houses sold under right
to buy by RSLs and the outstanding housing debt.
However, like Mary Mulligan, I accept Mr
McLetchie’s argument about placing publication on
a statutory footing and providing the additional
information that is not currently published. I do so
for two reasons. First, the Government has always
championed freedom
of information and
transparency, which the proposed approach will
advance in the RSL sector. Secondly, the
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publication of the information will perhaps
convince even some backbenchers in Mr
McLetchie’s party that we have got it right and he
has got it wrong on the right to buy. Information is
power and I hope that in this case it will be
persuasive and make him realise the error of his
ways.
David McLetchie: The Government introduced
the bill against a backcloth of not having the
information, so its policy making clearly proceeds
on the basis that ignorance is bliss. However, I
welcome support for the amendments from Mary
Mulligan and the Labour benches and from the
minister and the Scottish Government. The
approach will aid policy making.
In response to Patrick Harvie’s question about
how much the proposal will cost, as the minister
said, much of the work would involve simply
collating information, some of which is in the public
domain. With regard to the other information, it is
only information that any good local authority or
social landlord organisation should already have in
its accountancy and audit system, and it need only
be presented to the Government. Therefore, we
may take it that the cost of the collection and
provision of the information is insignificant. If it
were not, I am sure that we would have heard a
great deal about that from the minister, who has,
in the past, opposed other amendments on the
ground of cost. I am sure that he would have been
quick to make the same point in relation to this
amendment if that were a valid point of objection.
On Patrick Harvie’s broader question about
cuts, he is, of course, unwilling to wake up to the
financial crisis that was visited on this country by
the outgoing Labour Government, but this party is
not going to be found wanting in that regard, as we
tackle the deficit and the black hole in the public
finances.
As Patrick Harvie says, that might mean that,
when John Swinney presents his budget to the
Parliament, there will be cuts in the budget for
affordable housing. All that I would ask him and
other members to reflect on is the possibility that
their actions today will preclude the generation of
sale receipts from the sale of homes, which would
help to finance programmes in the future.
Moreover, I ask members to reflect on the crass
stupidity of parties in this chamber that did not
facilitate the stock transfer of homes, when billions
of pounds of local authority housing debt could
have been written off had they done so. That crass
stupidity is an error that they will come to regret.
Mary Mulligan: Can Mr McLetchie clarify
whether the money for stock transfer is no longer
available under the Conservative Government?
The Deputy Presiding Officer: I advise Mr
McLetchie and others that we must address the
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amendments that we are talking about. I know that
arguments may go quite wide on occasion, but I
think that this one is going too wide.
David McLetchie: In that case, I am not sure
how to deal with the points that have been raised.
I stuck to the subject and I was merely responding
to the expansion of the debate by other members.
However, if you wish to reprimand them for that,
Presiding Officer, far be it from me to hold you
back.
On Mary Mulligan’s question, the minister asked
a similar question during the stage 1 debate. At
that point, I suggested to him that it might be a
good idea if he were to write to the Chancellor of
the Exchequer. However, that does not detract
from the point that, when that money was
available, the Labour Party yet again U-turned on
its previous policy of supporting stock transfer—
Mary Mulligan: No—
David McLetchie: Yes, it did. The Labour
Party—
The Deputy Presiding Officer: Mr McLetchie,
please. Come on.
David McLetchie: But they raised the subject,
Presiding Officer.
The Deputy Presiding Officer: And there is no
reason for you to carry on with it.
David McLetchie: All that I would say is that
there is a clear answer to the point that Mary
Mulligan and others have raised on that subject,
and I would be more than happy to debate the
subject again.
Amendment 7 agreed to.
Amendments 8
and
McLetchie]—and agreed to.

9

moved—[David

The Deputy Presiding Officer: Group 8
concerns registered social landlords and the
exemption from the right to buy. Amendment 10, in
the name of Jim Tolson, is the only amendment in
the group.
Jim Tolson: Amendment 10 is a proposal that
we have unashamedly reintroduced at stage 3. It
relates to exemptions from the right to buy for
registered social landlords. At stage 2, I sought to
extend the exemption beyond 2010, to 2042, but
the amendment that I have lodged for debate
today would extend the exemption by just 10
years, until 2022. That is to allow registered social
landlords not only an opportunity to protect their
stock but a reasonable amount of time in which
they can reinvest in that stock and build new
homes. It would give a guarantee that is not there
at the moment. I know that the minister may well
tell me that registered social landlords can already
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extend their exemption for 10 years, but they may
do so only on a voluntary basis.
By including the amendment in the bill, we will
not only give all registered social landlords a level
playing field but ensure that they have the same
chance to reinvest money in the social housing
sector, which will provide much-needed homes. In
fact, the amendment is supported not only by the
Scottish Federation of Housing Associations,
which has projected that, if the amendment is not
agreed, some 2,800 houses could be lost from the
registered social landlord sector across Scotland
in the next 10 years, but by the Chartered Institute
of Housing in Scotland.
I urge the Government, looking at the issue on a
more reasonable timescale, to back the
amendment not only for the sake of registered
social landlords in Scotland but to ensure that the
quality and certainty of housing are provided for
those who need it.
I move amendment 10.
Mary Mulligan: Members have heard from the
SFHA and individual housing associations on the
10-year exemption from the right to buy. Again, I
believe that the bill seeks a balance between not
removing individual tenants’ rights and maintaining
stock in the affordable rented sector to meet
demand.
It is not as if housing association tenants will
suddenly have the right to buy—the exemption will
have been in place for 10 years. It is also the case
that some housing associations have become
charities and will therefore not be affected by the
right to buy and, as the minister confirmed at stage
2, others will be able to apply to ministers to
maintain the exemption. That allows a flexibility
that is welcome and part of the balance that the
committee sought to strike, which I referred to
earlier in relation to the amendments in the name
of David McLetchie. Amendment 10 is
unnecessary, and Labour will not support it.
Alex Neil: Jim Tolson was one of the committee
members who thought that the Government could
go further in its reforms of the right to buy. I
respect his position, and I believe that he
understands mine.
The intention behind the first part of amendment
10 is to exempt all charitable RSLs from the right
to buy, including those registered after 18 July
2001, which of course includes the six housing
stock transfer housing associations. That would
interfere with tenants’ existing right-to-buy
entitlements because all tenants of charitable
RSLs who have an existing right to buy would lose
that right.
Although we appreciate Jim Tolson’s position,
the Government cannot support the proposal.
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There has been no consultation with the RSLs and
tenants who would be affected by the amendment.
They may also share my concerns about how the
amendment is drafted, which could produce the
opposite effect to that intended by Jim Tolson.
Amending the Housing (Scotland) Act 1987 in a
way that refers to current registration under what
is now repealed legislation would introduce the
significant risk that the amendment could be
interpreted as meaning that no charitable RSLs
are exempt from the right to buy. Whether all or no
charitable RSLs are made exempt, I do not believe
that it would be right to make such a significant
change by amendment at this late stage in
proceedings.
The second part of amendment 10 would
suspend the right to buy for non-charitable RSLs
for 20 years instead of the current 10-year period,
which runs from 2002 to 2012. Again, that would
interfere with the existing right-to-buy entitlements
of tenants, so the Government cannot support it.
We have a manifesto commitment not to interfere
with the existing rights of tenants.
There is already provision in the Housing
(Scotland) Act 2001 to extend the 10-year
suspension of right to buy if RSLs apply for it.
Applications will be assessed against criteria
developed in consultation with stakeholders and
will be in place 12 months before the current
suspension expires. Applications for subsequent
10-year extensions can also be granted. That can
all be done without affecting existing tenants’
rights. We should also bear it in mind that not all
RSLs may require or desire a blanket exemption.
Our solution gives them flexibility to apply to opt in
or opt out of the right to buy, depending on local
circumstances.
The committee’s stage 1 report supported our
position, recognising the need for flexibility so that
landlords can respond to local circumstances.
15:15
Pauline McNeill (Glasgow Kelvin) (Lab): I
want to press the minister on what “local
circumstances” might mean. In my area in the
west end of Glasgow, the level of sale of council
houses or social houses for rent is often high. If a
registered social landlord could show that the rate
of sale was disproportionately high and was
reducing its stock at a rapid pace, might that be
grounds for applying for a suspension of the right
to buy? Would that be considered?
Alex Neil: There might well be different
circumstances in different areas. That is why we
are retaining the flexibility of the current legislation
rather than introducing a blanket measure of the
type that Jim Tolson proposes.
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Jim Tolson lodged a similar amendment at
stage 2. As he said, the only difference was that
the period of suspension was to be 40 years. That
amendment was rejected by the committee. Both
parts of amendment 10 would interfere with
tenants’ existing rights, which the Government has
said consistently it will not do. I therefore ask Jim
Tolson to withdraw amendment 10.
Jim Tolson: I have listened carefully to what
Mary Mulligan and the minister have had to say.
Although I would like to see my proposal go
forward, I seek the Parliament’s permission to
withdraw amendment 10.
Amendment 10, by agreement, withdrawn.
Section 132—Introductory
The Deputy Presiding Officer: Group 9 is on
private rented housing. Amendment 38, in the
name of the minister, is grouped with amendments
39 to 43, 2 and 16.
Alex Neil: Amendments 38 to 43 are all
Government amendments. Amendments 38 to 42
seek to remove from the bill sections 132 to 136,
which amend the landlord registration regime in
part 8 of the Antisocial Behaviour etc (Scotland)
Act 2004. Equivalent provisions are contained in
part 1 of the Private Rented Housing (Scotland)
Bill, which was introduced on 4 October. The
equivalent sections in that bill have been
enhanced and extended to take account of
concerns that MSPs and stakeholders have
expressed.
Amendment 43 seeks to remove from the bill
section 141, which amends the houses in multiple
occupation licensing regime in part 5 of the
Housing (Scotland) Act 2006. That section is
replicated in section 13 of the Private Rented
Housing (Scotland) Bill.
As I explained at stage 2, I believe that all the
private rented sector issues that the bill deals with
would best be considered as part of the integrated
package that we have presented in the Private
Rented Housing (Scotland) Bill, as the committee
recommended. I made it clear to the committee
that I intended to seek to remove the private
rented sector provisions from the bill at stage 3,
and that is what amendments 39 to 43 seek to do.
That approach accords with the view that the
committee expressed in its stage 1 report on the
bill, in which it said that it
“would have preferred to consider changes to the existing
legislation in their totality”.

I responded to that by bringing forward an
integrated package in the Private Rented Housing
(Scotland) Bill. Taken together, the measures in
that bill provide a substantial and more effective
package of improvements to the legislation on the
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private
rented
sector,
including
further
improvements to the landlord registration and
HMO licensing systems. It also contains provisions
to give local authorities powers to tackle
overcrowding in vulnerable communities and
changes to the tenancy regime. I believe that
those proposals are best considered as a unified
approach. It is right to give the whole package
proper parliamentary scrutiny and to provide time
for stage 1 consideration.

I am concerned that the good provisions that the
minister seeks to remove might be lost. I am
looking for the minister to give as much of a
guarantee as he can that, if the provisions are put
into another bill, that bill will see the light of day
before the end of the current parliamentary
session. I do not want there to be any further
delay. I hope that the minister can assure us that
the bill will at least be in the queue to receive royal
assent by then.

Amendments 2 and 16 relate to the coming into
force of section 141 of the Housing (Scotland) Bill,
which I have explained should be removed from
the bill and considered as part of the Private
Rented Housing (Scotland) Bill. Consequently, I
do not believe that the amendments in the name
of Pauline McNeill are necessary. I urge the
Parliament to resist amendments 2 and 16 and
ask Pauline McNeill not to move them. I ask
Parliament to support amendments 38 to 43.

Mary Mulligan: The amendments in the name
of the minister are the most disappointing part of
today’s deliberations. It is difficult to understand
how a Government, with all its resources, can
introduce a bill and then, at stage 3, try to remove
some of its most important sections. For people
such as those to whom Pauline McNeill has just
referred, who live in the private rented sector or in
HMOs, the sections that we are talking about are
important. If the Government was not ready, it
should have not included them in the bill. More
important, the Government should have been
ready and we should have had a comprehensive
public and private sector housing bill when the bill
was introduced.

I move amendment 38.
Pauline McNeill: Amendments 2 and 16 are
designed to support the much-needed provisions
in section 141. They would have the effect of
bringing those provisions into effect three months
after the bill receives royal assent. I lodged them
because of my experience of amending the bill
that became the 2006 act. The Government has
still not brought the amended provisions into force;
indeed, they will not be brought into force until
August 2011. That was why I learned the lessons
of the past and am not allowing the Government to
wait too long before it brings in much-needed
provisions.
I reiterate my support for the work that the
minister has done on this point. That is why I am
sorry that he is seeking to remove the provisions
to another bill; they are needed without delay.
I also reiterate my support for the need for
houses of multiple occupation, particularly in my
area of Glasgow Kelvin. However, I am also
concerned that, in such areas, 70 to 80 per cent of
some streets have houses of multiple occupation
in excess of planning provisions limiting HMOs to
10 per cent and 5 per cent in other parts of
Glasgow. It is ludicrous that the licensing
committee can grant a licence to a landlord who
complies with the Civic Government (Scotland) Act
1982, even though he might be in breach of
planning policy. Last month, the Scottish reporter
refused permission for an HMO, but the landlord
had been granted a licence. The HMO licensing
regime needs to be matched up with planning
policy. It would be a matter for local authorities,
not national guidance, and they would have to use
their own discretion to allow a licensing committee
to refuse an HMO on planning grounds.

Let us be clear. The committee’s stage 1 report
did not say that the sections should be removed. If
anyone has told the minister that, he should go
away and look at the stage 1 report again. The
report criticised the Government for not getting its
act together and putting the provisions for the
public and private sectors into one bill.
The Government has now introduced the
Private Rented Housing (Scotland) Bill, as the
minister said. At this stage, however, my biggest
worry is that the minister will not get that bill right
either, and there will be no time to introduce the
necessary measures. However, the problem that
members have today is that, although it is
unsatisfactory to take the sections in question out
of the bill, we cannot support them as they stand;
they are unamended and incomplete. For that
reason, Labour members will abstain on the
amendments. We will concentrate on making the
Private Rented Housing (Scotland) Bill fit for
purpose and I hope that, on this occasion, the
minister will do the same.
Robert Brown: I am not sure that I entirely
agree with Mary Mulligan. I accept what she says
about the history of the matter, but there is a lot of
logic in doing what we can to have the private
sector housing provisions in one bill and the public
sector provisions in another. That has been the
tradition since the Housing (Scotland) Act 1987
and the Housing Act 1988. The reason for that is
that people should be able to find the legislation
when they are looking for it.
On the substance of the amendments, I share
the concerns about the removal of section 141 on
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the HMO licensing regime. I would like to ask the
minister not just about the completion of the
Private Rented Housing (Scotland) Bill during this
parliamentary session but about the timescale that
he anticipates for the implementation of the
changes to the HMOs. That is the crucial point
today, rather than which bill they are in.
The matter has long been outstanding. Like
Pauline McNeill, I have had representations on it
from local campaigners in the west end of
Glasgow since almost the beginning of my time in
Parliament. They make an extremely valid point,
which the Government has recognised in
introducing the sections about the interrelation
between the planning regime and the licensing
regime. The pre-existing situation has caused
uncertainty and confusion with regard to policy on
the matter.
If the minister can reassure us on the
timescales, I am prepared—as I think other
members are—to accept the logic of what he is
trying to do. If he cannot reassure us, we have a
bit of an issue, because the timescale for
implementation is important. There is an on-going
issue with regard to the way in which HMO
regulation operates and, while we understand that
that aspect is difficult, we want legislative action
on it in this session, and we want an assurance
from the minister on when that legislation will
come into effect once it is passed.
Sarah Boyack (Edinburgh Central) (Lab): I
add my concerns to those of my colleagues on
timescales. Will the minister confirm that he will
proceed with the statutory instrument on party
flats? In his answer to my parliamentary question
yesterday, he said that he still intended to take the
matter forward. In the light of the fact that he is
dropping the private rented sector elements from
this bill, will he assure Parliament that he still
intends to proceed with the statutory instrument?
When is that likely to be introduced to the
Parliament for scrutiny?
Jim Tolson: It seems rather odd that Mary
Mulligan is confused about these amendments this
afternoon. I strongly recollect that it was Labour’s
flipping on the amendments that persuaded the
Government to keep them in after all. Moving the
sections to the Private Rented Housing (Scotland)
Bill is legislatively the right thing to do, and we will
support that this afternoon.
Alex Neil: I will deal first with Sarah Boyack’s
specific question on the order in relation to party
flats. We are bringing that forward, and I anticipate
that it will be implemented early in 2011. We are
committed to progressing that legislation, as I
have agreed with Sarah Boyack in the past.
I have had numerous discussions with Pauline
McNeill and others, such as Ted Brocklebank, on
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the legislation on HMOs. Like those members, I
am anxious to ensure that we get it right, and that
the Private Rented Housing (Scotland) Bill is
passed before the end of the current parliamentary
session in March 2011.
The bill has already reached stage 1 in
committee, which I anticipate will be completed
some time in January, with a view to holding stage
2 proceedings in February and stage 3 in March. I
take Pauline McNeill’s point about the timetable for
the implementation of part 5 of the 2006 act. The
order in that regard has already been approved by
Parliament and the implementation date for that
part of the legislation has been approved as
August 2011. We will shortly consult on the
implementation of the order that has been agreed
by the Parliament.
I hope that I have reassured all members who
have spoken on these amendments. In response
to Mary Mulligan’s comments, I point out that I had
an informal meeting with the committee, which
gave me the clear message that it wanted the
measures to be consolidated in one bill. Only
Labour members appeared to dissent from that
view.
I
certainly
interpreted
from
the
correspondence that I received from the
committee that it required such an approach.
However, that is now history; it is water under
the bridge. The important thing is that we
consolidate the private sector measures in the
Private Rented Housing (Scotland) Bill, and
complete the process for this bill on the public
sector. As Robert Brown said, there is a tradition
of dealing with such matters in that way, and it is
the sensible way to proceed.
15:30
The Deputy Presiding Officer: The question is,
that amendment 38 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
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Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Paterson, Gil (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Henry, Hugh (Paisley South) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Abstentions

The question is, that amendment 39 be agreed
to. Are we agreed?

Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 80, Against 0, Abstentions 43.
Amendment 38 agreed to.
Section 133—Appointment of agents: fees
Amendment 39 moved—[Alex Neil].
The Deputy Presiding Officer: The question is,
that amendment 39 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
Gil Paterson (West of Scotland) (SNP): On a
point of order, Presiding Officer, some of the
voting consoles are not working.
The Deputy Presiding Officer: I am happy to
run the vote again, though I suspect it will make
little difference. I ask the clerk to clear the voting
machines.

Members: No.
The Deputy Presiding Officer: There will be a
division.
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For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Paterson, Gil (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
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(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Abstentions
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Henry, Hugh (Paisley South) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 80, Against 0, Abstentions 43.
Amendment 39 agreed to.
Section 134—Access to register: additional
information
Amendment 40 moved—[Alex Neil].
The Deputy Presiding Officer: The question is,
that amendment 40 be agreed to. Are we agreed?
Members: No.
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The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Paterson, Gil (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
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Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Abstentions
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Henry, Hugh (Paisley South) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 80, Against 0, Abstentions 42.
Amendment 40 agreed to.
Section 135—Penalty for acting as
unregistered landlord etc
Amendment 41 moved—[Alex Neil].
The Deputy Presiding Officer: The question is,
that amendment 41 be agreed to. Are we agreed?
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Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Paterson, Gil (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
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Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Abstentions
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Henry, Hugh (Paisley South) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 80, Against 0, Abstentions 43.
Amendment 41 agreed to.
Section 136—Power to obtain information
Amendment 42 moved—[Alex Neil].
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The Deputy Presiding Officer: The question is,
that amendment 42 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Paterson, Gil (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)

29902

Scott, Tavish (Shetland) (LD)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Abstentions
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Henry, Hugh (Paisley South) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 80, Against 0, Abstentions 43.
Amendment 42 agreed to.
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Section 141—Amendment of HMO licensing
regime
Amendment 43 moved—[Alex Neil].
The Deputy Presiding Officer: The question is,
that amendment 43 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Paterson, Gil (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
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Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Abstentions
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Eadie, Helen (Dunfermline East) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 81, Against 0, Abstentions 41.
Amendment 43 agreed to.
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Hugh Henry (Paisley South) (Lab): On a point
of order, Presiding Officer. My console indicated
that the vote was on amendment 44.
Members: It also did on mine.
The Deputy Presiding Officer: Surprising
though it may be, I am not responsible for what
appears on the console screens, but I announced
clearly that the vote was on amendment 43 and I
cannot change what happened. I also think that
members will not think it worth while to rerun the
vote.
Section 142C—Scottish secure tenancy: rent
arrears pre-action requirements
The Deputy Presiding Officer: Amendment 44,
in the name of the minister, is grouped with
amendments 11 to 13.
Alex Neil: The Scottish Court Service requested
a slight technical amendment to section 142C to
make it more precise on the stage at which a
social landlord should confirm to the court that it
has complied with the pre-action requirements for
eviction. The amendment clarifies that eviction
proceedings may not be raised until the landlord
has confirmed to the court in such form as the
Scottish ministers may prescribe by regulations
that pre-action requirements have been met. At
stage 2, the committee agreed to a Government
amendment to introduce pre-action requirements.
The Deputy Presiding Officer: Order. Too
many conversations are going on. Members
should have their conversations outside the
chamber.
Alex Neil: I turn to amendments 11 to 13. I
sympathise with what Margo MacDonald is trying
to achieve. She is trying to provide maximum
protection for tenants who face eviction for rent
arrears, but I fear that her amendments could, in
practice, make matters worse and not better for
tenants. The Government has consulted the
Convention of Scottish Local Authorities, the
Chartered Institute of Housing in Scotland, the
Scottish Federation of Housing Associations and
the Scottish Court Service on the possibility of
introducing provisions along the lines of Margo
MacDonald’s amendments. They all raised
concerns that such provisions would result in more
cases going to court.
The amendments seek to give tenants
enormous scope to dispute with their landlord
whether pre-action requirements have been met
correctly. That would be a diversion from the
purpose of the pre-action requirements, which
require meaningful dialogue before an action is
ever raised. It would be a bad outcome for tenants
and would lead to a negative outcome in terms of
the level of rent arrears. It would also be a bad
outcome for landlords who would be denied
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reasonable discretion and would face additional
legal costs at a time when we want them to direct
all their scarce resources to providing more and
better housing for tenants. The proposed provision
would also be bad for the courts. It would add
pressure to already busy court programmes.
Those are well founded and significant concerns.
We must heed them.
The provisions in the bill on pre-action
requirements were carefully drafted to provide a
subjective test for landlords when considering
tenants’ proposals on steps being taken to reduce
rent arrears. Their purpose is to avoid delaying
tactics by tenants, which would make matters
worse for them, and to prevent potentially large
numbers of disputes about compliance from
impacting on the courts.
I ask members to consider the significant tenant
protections that are already in the bill. For
instance, subsection (5) of proposed new section
14A of the Housing (Scotland) Act 2001 will
require a landlord to make reasonable efforts to
agree a plan for reduction of rent arrears before an
action is raised. A test of reasonableness in rent
arrears cases is already applied in each case by
sheriffs when they consider whether eviction
action is appropriate.
Before the existing provisions for pre-action
requirements commence, we will work closely with
all key stakeholders to develop the secondary
legislation and guidance. That will specify further
and, where appropriate, the particular steps to be
taken, or not to be taken, by a landlord in
complying with any requirement, and will therefore
further strengthen protection for tenants.
In view of that and the risks for tenants,
landlords and the courts that Margo MacDonald’s
amendments 11, 12 and 13 would cause, I invite
her not to move the amendments, and ask
members to support amendment 44.
I move amendment 44.
Margo MacDonald: At the outset, I should say
that I greatly appreciate the general policy thrust of
the bill. That is why I find it a bit puzzling that there
should be such a constraint on the rights of
tenants in respect of the equality that they should
enjoy with their landlord, whether it is a social
landlord or not.
The minister’s final few remarks give rise to an
obvious reason why my amendments should be
agreed to: he said that secondary legislation would
spell out what is required on equity and
reasonableness. Why on earth are there
expressions in the bill such as
“in the opinion of the landlord”

and “acceptable to the landlord”? There is
unilateral decision making in the bill, but according
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to the minister the secondary legislation is likely to
be much more equitable. If I can have an
explanation of that and how it would work, and the
words that will appear in the secondary legislation,
which are just as decisive as the words in the bill, I
may consider not moving my amendments.
However, I think that the bill is tilted in favour of
the landlord, and I do not see why it needs to be.
Mary Mulligan: I understand why Margo
MacDonald lodged amendments 11, 12 and 13.
They could be seen as the next step along the
path that the bill is travelling on, which is to give
tenants protection against eviction. However, that
step is unnecessary.
In its briefing to members, the Chartered
Institute of Housing in Scotland made the point
that, at some stage, a landlord has to come to a
view on whether to take action or not to take
action. That is correct. Ultimately, that view will be
tested in court.
Section 142C sets a series of steps that a social
landlord must take before they start legal action
against a tenant for rent arrears. That brings us
legislation that is similar to that which protects
home owners—I refer to the Home Owner and
Debtor Protection (Scotland) Act 2010. I welcome
and support section 142C, but cannot support
Margo MacDonald’s amendments.
Margo MacDonald: It is a fact that no
protection is given to tenants that is similar to the
protection that is given to home owners under the
legislation that Mary Mulligan mentioned, and in
which there is no unilateral decision making. The
minister said that “meaningful dialogue” between
tenant and landlord is needed before a decision is
taken to apply to the court. That seems to be
equitable to me, and such an approach is taken in
the legislation that affects home owners who are
unable to pay mortgages.
Mary Mulligan: I accept what Margo
MacDonald says, but discussion between the
landlord and the tenant is needed, and they need
to try to arrive at a solution to the problem.
However, at some stage, the landlord will have
to decide whether the matter is resolvable and
might therefore seek to take it to the court, which
will then take a view on it. Section 142C is similar
to the provision on pre-action requirements in the
Home Owner and Debtor Protection (Scotland) Act
2010—although the two deal with different
situations—and therefore we have gone far
enough. Amendments 11 to 13 are unnecessary,
but I will support amendment 44.
15:45
Alex Neil: I understand where Margo
MacDonald is coming from, but she has to take
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the issue in the context of the whole of section
142C, which has been drafted to ensure a proper
balance between the rights and responsibilities of
landlords and those of tenants. As I said, my main
concern about amendments 11 to 13 is about the
possibility of unintended consequences, which
could damage the interests of the tenant as much
as they could damage the interests of the landlord.
We could end up with far more disputes, and far
more disputes going to court, which would not be
in anybody’s interest. I therefore invite Margo
MacDonald not to move her amendments.
The Deputy Presiding Officer: The question is,
that amendment 44 be agreed to.
Amendment 44 agreed to.
Amendment 11 moved—[Margo MacDonald].
The Deputy Presiding Officer: The question is,
that amendment 11 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Harvie, Patrick (Glasgow) (Green)
MacDonald, Margo (Lothians) (Ind)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Annabel (West of Scotland) (Con)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
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Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Lamont, John (Roxburgh and Berwickshire) (Con)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
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Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

Abstentions
Godman, Trish (West Renfrewshire) (Lab)

The Deputy Presiding Officer: The result of
the division is: For 2, Against 118, Abstentions 1.
Amendment 11 disagreed to.
Amendment 12 moved—[Margo MacDonald].
The Deputy Presiding Officer: The question is,
that amendment 12 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Annabel (West of Scotland) (Con)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
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Gray, Iain (East Lothian) (Lab)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Lamont, John (Roxburgh and Berwickshire) (Con)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
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Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 2, Against 118, Abstentions 0.
Amendment 12 disagreed to.
Amendment 13 moved—[Margo MacDonald].
The Deputy Presiding Officer: The question is,
that amendment 13 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Harper, Robin (Lothians) (Green)
Harvie, Patrick (Glasgow) (Green)
MacDonald, Margo (Lothians) (Ind)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Butler, Bill (Glasgow Anniesland) (Lab)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Glen, Marlyn (North East Scotland) (Lab)
Goldie, Annabel (West of Scotland) (Con)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Henry, Hugh (Paisley South) (Lab)
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Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Johnstone, Alex (North East Scotland) (Con)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Lamont, John (Roxburgh and Berwickshire) (Con)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
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Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 3, Against 118, Abstentions 0.
Amendment 13 disagreed to.
Section 143B—Duty to assess and provide
housing support needs of persons who are
homeless or threatened with homelessness
The Deputy Presiding Officer: We come to
group 11, which is on housing support for persons
who
are homeless or threatened
with
homelessness. Amendment 55, in the name of the
minister, is grouped with amendments 14 and 15.
Alex Neil: The Government retains a firm
commitment to the provision of good-quality
housing support for homeless households. That is
a key component in preventing homelessness and
in meeting the target of ensuring that all
unintentionally homeless households have the
right to settled accommodation by 2012.
I gave my qualified support to Mary Mulligan’s
amendment at stage 2, but I was mindful that both
Mary Mulligan and Jim Tolson spoke of the
importance of a cost-benefit analysis of the impact
of the amendment on local authorities. Jim Tolson,
in particular, raised concerns about the cost
implications for local authorities. That is why I
indicated my support for amendments 14 and 15
after they had been lodged. However, following
consultation of key stakeholders, in particular
Shelter, I have brought forward an alternative,
which is amendment 55. It will give ministers the
power to make regulations about the assessment
of housing support needs and the provision of
housing support services. Shelter has urged all
members to unite behind amendment 55 on a
consensual basis.
Amendment 55 also requires ministers to
consult bodies that represent local authorities,
bodies that represent the interests of homeless
persons and other appropriate persons. The
regulations will be laid before Parliament for
scrutiny and approval.
I believe that amendment 55 offers a
constructive way to ensure that homeless people
are well supported, while acknowledging concerns
about the possible cost implications for local
authorities and the support needs of other
vulnerable groups. The amendment provides the
opportunity for stakeholders to work together in a
flexible and collaborative way. I believe that it is
prudent to take time to ensure that we develop
regulations that achieve the desired outcome,
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which is high-quality housing support services for
homeless people who need them.
It is important to note that not all homeless
households will need housing support, because for
some the answer to homelessness is the provision
of settled accommodation. I am firmly of the view
that partnership working is the way to deliver on
the 2012 target and the prevention of
homelessness. We will develop the regulations
with stakeholders in that spirit of partnership.
Amendment 55 represents a constructive way to
make progress on an important issue. I look
forward to hearing what Jim Tolson and others
have to say on the balance that we are aiming to
strike with amendment 55, and I hope that the
whole Parliament can support it. I ask Jim Tolson
not to move amendments 14 and 15 and I urge
Parliament to support amendment 55.
I move amendment 55.
Jim Tolson: The minister will recall—I point this
out for the information of Parliament—that both he
and I raised concerns at stage 2 about the cost of
the proposals that Mary Mulligan put forward on
behalf of Shelter. The estimated cost was
£40 million and we had to find out whether that
figure was accurate. With some reluctance I
supported her amendment in order to give us the
opportunity to find more information and to
challenge Shelter, COSLA and others to produce
evidence. I am pleased to say that since that time
a significant amount of information has been
teased out of those organisations. The projected
cost of bringing forward this much-needed support
for our homeless people has come down to about
£10 million. Although that is not an insignificant
sum, it is significantly smaller than the £40 million
that I mentioned.
After stage 2 I lodged amendments 14 and 15,
the purpose of which was to ascertain exactly how
much money the new duty would cost. My serious
concerns have now largely been allayed and,
having listened carefully to what the minister has
said, the Liberal Democrats have looked at his
amendment 55 and I believe that it gives a
statutory basis on which to provide specific
support to the people who most need it—
Scotland’s homeless. I will therefore not move
amendments 14 and 15 and we will support the
Government’s amendment 55.
Mary Mulligan: There has been much
misinformation about the amendment that I lodged
at stage 2 on an assessment of homeless people
to see what support services they might need. Let
me be clear: my intention was to ensure that when
homeless people are allocated a home, they are
given the support services that are necessary to
ensure that they are able to maintain that home.
Those support services would be wide-ranging,
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from help with budgeting to support with drug and
alcohol problems, and would help not only the
homeless individual or family but neighbours and
the community.
It is just not true to say that my stage 2
amendment would cause resources to be taken
away from other vulnerable groups, that it would
jeopardise the achievement of the 2012
homelessness target or that it would lead to legal
challenges and huge court costs. The Scottish
Government clearly agrees with me, and not with
such scaremongering, given that it has lodged
amendment 55.
Before I talk about amendment 55, I will
comment on amendments 14 and 15. Jim Tolson
is correct that where there is a cost it would be
remiss of us as MSPs just to wave an amendment
through. However, at stage 2, we had the
opportunity to discuss the issue in more detail. In
fact, the terms of my stage 2 amendment have
been doing the rounds in housing spheres for
some time, so any suggestion that it was suddenly
sprung on members out of the blue is slightly
misleading. However, I am glad that Jim Tolson
has now been persuaded that the principle of the
amendment that I moved at stage 2 is the right
thing to do and is affordable.
I turn to the minister’s amendment 55. I do not
understand why he felt the need to lodge an
amendment so late in the day, unless it was that
he was left high and dry by Jim Tolson’s press
release that said that Mr Tolson would not move
his amendments 14 and 15. I ask the minister to
clarify a few points on amendment 55. First, it sets
out that regulations, rather than guidance, would
be
required
to
direct
local
authorities’
implementation of the duty in relation to housing
support. We consider that using regulations rather
than guidance will present problems and is
unnecessary. The minister might wish to comment
on that.
I understand that amendment 55 will cover all
homeless people who are unintentionally
homeless and in priority need, except those who
are in temporary accommodation and who are
awaiting a decision. We would like assurances
that people in temporary accommodation will be
covered by the duty.
I ask the minister to confirm that the duty will
also extend to those who are threatened with
homelessness where appropriate support might
avoid the need for rehousing them.
Finally, when will the provisions in this part of
the bill commence?
I still believe, as members might expect, that my
stage 2 amendment provided the best way
forward. However, in the interests of unity and,
more important, of achieving the necessary
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assessment of homeless people’s support needs,
Labour members will support amendment 55.

However, we should recognise that critical issues
could have been sorted out earlier.

Johann Lamont: I just want to make a couple
of points. On the role of stage 2 and the role of the
minister, I have to say that I find it absolutely
bizarre that, given that the minister thought that
there might be significant issues with the cost of
Mary Mulligan’s stage 2 amendment, not only did
he not ask members not to vote for it, he
encouraged others, including SNP members, to
vote for it. That does not make sense to me,
because the critical voice to which we have to
listen at stage 2 is that of the minister, who will
have information and advice that other members
will not have. If the minister had concerns about
cost, he ought at that stage to have urged the
Local Government and Communities Committee
not to support the amendment and to ask Mary
Mulligan to withdraw it so that the issue could
have been debated further later. If that had
happened, we would not have got into the pickle
that we are in now, whereby—

Alex Neil: When the whole Parliament unites in
consensus, up comes Johann Lamont to destroy it
in a oner. It is obvious from her comments—
anyone could guess—that she was not at the
committee meeting at which the stage 2
amendment 180 was discussed. Her view is at
odds with reality. Had she been interested enough
in the subject, she could have been at that
meeting.

The Deputy Presiding Officer (Trish
Godman): I am sorry, Ms Lamont, but there is too
far too much talking going on in the chamber.
Johann Lamont: Unfortunately, I was talking
and now you have put me off.
The Deputy Presiding Officer: That is a bit
unusual for you.
Johann Lamont: Too much talking and not
enough thinking. I apologise.
The point that I was making was that the
committee might have been minded to support
something that was ill advised, but stage 2 is the
time when people step back if the minister says
that there is an issue. It is not clear why the
minister was not properly briefed about the
implications of Mary Mulligan’s amendment at
stage 2, given that he later expressed concerns
about it.
16:00
My last point is on the substance of amendment
55. The minister is right to say that all that some
people require is a house. The assessment
stage’s purpose is to identify people for whom
simply being given a tenancy is insufficient. Too
often, people who are allocated a tenancy on the
basis of their homelessness fail that tenancy, fail
another tenancy and fail another tenancy. The
people who are left to address that problem are
housing providers. A challenge must be made to
other organisations and agencies that should be
supporting individuals to assess not just people’s
housing need but their capacity to sustain a
tenancy. The debate captures that. In that spirit,
we will support the minister’s amendment.

I will answer Mary Mulligan’s points. The
regulations will give strong and clear guidance on
what needs to be done and when, in order to
ensure the highest-quality housing support. We
will consult Parliament, the committee and key
external stakeholders on the regulations. Subject
to that consultation, the regulations will be
commenced at the earliest possible opportunity.
We are all on the same page. The only debate
was about whether the provisions should be in the
bill and, if so, what the bill should say. The need
for a good-quality housing support service that
meets a minimum standard for homeless people
throughout Scotland has never been disputed.
If amendment 55 is agreed to, we will move
forward in the spirit in which we have reached
agreement with Shelter and in the spirit of the
unanimity that I hope has been shown in the
chamber. We will move forward as quickly as
possible, because we want to ensure that
homeless people have the rights and the services
to which they are properly entitled.
Amendment 55 agreed to.
Amendment 14 not moved.
After section 143B
Amendment 15 not moved.
Section 151—Commencement
Amendment 2 moved—[Pauline McNeill].
The Deputy Presiding Officer: The question is,
that amendment 2 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
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Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Henry, Hugh (Paisley South) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
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MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
O'Donnell, Hugh (Central Scotland) (LD)
Paterson, Gil (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 42, Against 79, Abstentions 0.
Amendment 2 disagreed to.
Amendment 16 moved—[Pauline McNeill].
The Deputy Presiding Officer: The question is,
that amendment 16 be agreed to. Are we agreed?
Members: No.
The Deputy Presiding Officer: There will be a
division.
For
Alexander, Ms Wendy (Paisley North) (Lab)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Foulkes, George (Lothians) (Lab)
Glen, Marlyn (North East Scotland) (Lab)
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Gordon, Charlie (Glasgow Cathcart) (Lab)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Henry, Hugh (Paisley South) (Lab)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Macdonald, Lewis (Aberdeen Central) (Lab)
Macintosh, Ken (Eastwood) (Lab)
Martin, Paul (Glasgow Springburn) (Lab)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Stewart, David (Highlands and Islands) (Lab)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)

Against
Adam, Brian (Aberdeen North) (SNP)
Aitken, Bill (Glasgow) (Con)
Allan, Alasdair (Western Isles) (SNP)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Brownlee, Derek (South of Scotland) (Con)
Campbell, Aileen (South of Scotland) (SNP)
Carlaw, Jackson (West of Scotland) (Con)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Goldie, Annabel (West of Scotland) (Con)
Grahame, Christine (South of Scotland) (SNP)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Johnstone, Alex (North East Scotland) (Con)
Kidd, Bill (Glasgow) (SNP)
Lamont, John (Roxburgh and Berwickshire) (Con)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
MacDonald, Margo (Lothians) (Ind)
Marwick, Tricia (Central Fife) (SNP)
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Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McGrigor, Jamie (Highlands and Islands) (Con)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McLetchie, David (Edinburgh Pentlands) (Con)
McMillan, Stuart (West of Scotland) (SNP)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Paterson, Gil (West of Scotland) (SNP)
Pringle, Mike (Edinburgh South) (LD)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Scott, Tavish (Shetland) (LD)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Somerville, Shirley-Anne (Lothians) (SNP)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Swinney, John (North Tayside) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)

The Deputy Presiding Officer: The result of
the division is: For 42, Against 80, Abstentions 0.
Amendment 16 disagreed to.
The Deputy Presiding Officer: That ends
consideration of amendments.
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Housing (Scotland) Bill

who are threatened with legal action for rent
arrears.

The Deputy Presiding Officer (Trish
Godman): The next item of business is a debate
on motion S3M-7294, in the name of Alex Neil,
that the Housing (Scotland) Bill be passed.

I pay tribute to the work of Shelter for
persuading us to introduce the pre-action
requirements. The Glasgow and West of Scotland
Forum of Housing Associations was concerned
that the regulator’s modernised powers would not
allow it to take account of the unique
characteristics of community-based housing
associations, so I introduced an amendment
providing for the regulator to take account of the
size and governance of landlords in carrying out
its functions.

16:05
The Minister for Housing and Communities
(Alex Neil): I am pleased to open the stage 3
debate on the Housing (Scotland) Bill. I thank the
Local Government and Communities Committee,
under the chairmanship of Duncan McNeil, for its
detailed consideration of the bill, which was
informed by evidence from a wide range of
stakeholders. I appreciate the time that the
committee took to seek the views of tenants and
service users. The bill has benefited greatly from
the debate in the committee.
I thank the clerks to the committee for their help
and co-operation throughout the progress of the
bill. I give particular thanks to my bill team, who
provided excellent advice and back-up support.
The bill introduces important measures that will
safeguard social housing for future generations
and ensure that social housing is used to deliver
good-quality housing and services to those
generations. It demonstrates our willingness to
seek radical solutions to the problems of
inadequate supply and poor quality in housing, as
does the discussion document that we published
earlier this year, “Housing: Fresh Thinking, New
Ideas”, which will be followed by the publication of
a policy paper in the new year. The Housing
(Scotland) Bill will safeguard and improve the
supply of housing through reforms to the right to
buy, and it will improve the value of social housing
to tenants and taxpayers by modernising the
regulation of social housing and introducing a
Scottish social housing charter.
In the week before we take time to remember
those who fought and died for our country, the bill
will give to our servicemen and women the same
rights to be housed where they have lived and
worked that are afforded to everyone else in our
communities.
I established a stakeholder sounding board to
bring together all those with an interest in the bill
so that we could benefit from their views on how it
could be improved. I am pleased to say that I was
able to incorporate some of their ideas in the bill.
For example, tenants told me that it was important
that they should be involved in the selfassessment of their landlord’s performance, and
that charging fees for regulation would impact
negatively on tenants. They also told me that the
bill should strengthen the protection for tenants
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Margo MacDonald (Lothians) (Ind): I
appreciate the amount of consultation and
conversation with stakeholders. Did many tenants
tell the minister that they thought that landlords
should have the sole opinion in deciding whether
their benefits payments to catch up on their
arrears were satisfactory?
Alex Neil: Landlords will not have the sole
opinion. We have introduced a balanced provision.
Finally, registered social landlords and rural
housing bodies were concerned about the impact
of the 20-year rules for leases and standard
securities. Abolishing 20-year leases is a major
advance and will allow us to mobilise new sources
of capital for investment in social housing. There is
no better time to do that than now, given the
financial climate in which we are living.
The main reforms in the bill relate to the right to
buy—they end that right for new tenants and for
new houses. Some committee members and
stakeholders argued that the reforms could go
further. Although I respect their views, the
Government gave a manifesto commitment not to
affect existing tenants’ rights, and our reforms
were shaped to keep that promise. However, over
a 10-year period, the reforms may save between
10,000 and 18,000 houses from being sold off
under the right to buy.
Our reforms provide reassurance to those local
authorities that are building council houses for the
first time in many years. The Government has
provided £80 million to kick-start that programme
of new-build council housing, which will deliver
nearly 3,500 much-needed new homes. Councils
have been willing to start building again because
they know that those houses will continue to be
available to future generations as affordable
houses to rent.
It is critical that we continue to find ways of
increasing the supply of housing and encouraging
new and different types of investment to deliver
that. One in four people in Scotland live in social
housing. We need to ensure that they live in a
decent standard of housing and receive goodquality services. We also need to ensure that
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those who find themselves homeless or
threatened with homelessness are treated fairly,
and that adequate consideration is given to the
needs of people on waiting lists. The modernised
framework for regulation establishes the
independent Scottish housing regulator, with the
statutory objective of safeguarding and promoting
the interests of current and future tenants, as well
as homeless persons and others who use the
services of local authority landlords, registered
social landlords and co-operatives. I was happy to
improve those provisions further on the
committee’s suggestion.
The establishment of a Scottish social housing
charter is an important part of the bill. We will take
that forward in consultation with the Parliament
and key stakeholders.
It is a human right to have a decent roof over
one’s head. Too many people in Scotland today
do not yet have access to the accessible, warm,
affordable, comfortable home to which they are
entitled. The moral purpose of the bill is to take the
additional steps that are needed to ensure that we
increase access to social housing and rented
accommodation. We will do so by making supply
much more stable than it is at present and giving
people on the waiting list greater access and a
fairer chance of getting a decent home in the
future.
I move,
That the Parliament agrees that the Housing (Scotland)
Bill be passed.

16:13
Johann Lamont (Glasgow Pollok) (Lab):
Suitably chastised by the minister, I will do my
best to be consensual. However, when I express
different views, I do so because I disagree with
him. As we move forward, seeking a false
consensus is probably as much of a problem as
anything else.
We have indicated that we are happy to support
many of the bill’s provisions. In particular, I note
and concur with the minister’s comments on
veterans’ entitlements. However, I do not think that
the bill deserves to be described as radical. Some
of members’ disappointment about the bill arises
from the overblown rhetoric that the minister used
in the early days about his plans to abolish the
right to buy. When we voted on the issue, it was
recognised that the minister had overstated the
case and that past changes had made the really
big difference.
There is an overall challenge in relation to
housing. It is about the availability of housing to
individuals and their families, but it is also about
housing’s role in sustaining communities,
especially at this difficult time. The minister will be
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aware of the term “community anchors”. Often,
housing associations play that role. We should
tread gently when we move into that area, to
ensure that we do not damage the role that
housing providers—housing associations and
councils—can play in communities. We will have a
tough budget decision to make, and housing
providers will play a critical role in determining
what happens in the future.
The plans for housing benefit at United Kingdom
level have many implications both for individuals
and for those who are planning and making
decisions at community level. For example, a
housing association might be faced with a tenant
who has rigorously paid their rent, who has been
unemployed for a year, and who discovers that
their housing benefit is to be cut by 10 per cent
because they have stayed on jobseekers
allowance. That sort of situation has implications
for housing associations and other organisations
that generally manage things in a businesslike
way. I have no doubt that the proposals also have
implications
for
people
in
supported
accommodation—there are people with learning
disabilities who are currently supported, and we do
not know what the proposals will mean for
Women’s Aid refuges and so on. I am sure that we
will have to revisit the impacts of the housing
benefit proposals on housing as a whole.
Tough decisions have to be made, of course,
and one of the frustrations felt in my party comes
from the silliness of some of the things that the
minister and the Scottish National Party have said
in the past about the division between our support
for council housing and RSLs. We took a tough
decision to support stock transfer in Glasgow. We
brought £1.2 billion into the city. If ever there was
a Labour legacy for tough times, it is the fact that
properties are still being improved there and there
is still new build. There is a new-build
development in my constituency that is creating
jobs in the construction industry, and the private
sector has embraced that. The idea that spending
through the public purse does not support private
investment and activity is false. We should be
careful about making false divisions, which do not
help the debate.
I am genuinely disappointed about the decision
to remove the whole question of the private sector.
The minister says that it is water under the bridge,
but the single most significant concern that is
brought to me and others in our casework is to do
with the quality of rented accommodation in the
private sector. Sarah Boyack highlighted the
question of party flats, and Pauline McNeill
mentioned houses in multiple occupation. There is
also the matter of addressing antisocial behaviour,
which Charlie Gordon raised. It is unfortunate that,
when it was indicated at stage 1 that there was a
problem, the minister did not sort it out. There is a
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sense of urgency. People do not want those
issues to be dealt with slowly. I am concerned that
the HMO provisions are not coming until 2011.
There is an issue around the regulator. We
know the importance of having solid regulation,
but there is a concern that the regulator will
increasingly focus on community-controlled
housing associations, despite the fact that they
generally perform better in inspections. The fear is
that the regulator will get a notion that bigger is
somehow better, so that there could be forced
mergers, although we know that the lesson from
the community-controlled movement has been that
managing things locally, with control going down
to local communities, makes a difference.
Alex Neil: At stage 2, I lodged an amendment
to avoid forced mergers. The approval of the
tenants will now be required before any merger or
takeover happens.
Johann Lamont: I welcome that, but we should
ensure that the regulator’s approach is light touch.
We do not want to kill innovation at a local level in
housing.
There is uncertainty about the fact that housing
association grant has gone up and down. It has
been put to me that there is a fear that banks will
use that as an opportunity to intervene and review,
and perhaps change the arrangements that they
have made with housing associations. That is of
concern.
We have already discussed the controversial
issues around homelessness, but I reiterate that
the issue is the provision of support at the right
stage. We have been talking about preventative
spend. If we can address the issue at an early
stage, ensuring that other agencies are engaged,
that will be significant.
We welcome the Scottish social housing
charter, but it has to be real. We need to listen to
what tenants say about allocations policy; about
the difficulties of evicting difficult tenants,
particularly drug dealers; about the need to
address antisocial behaviour, and the need to
bring back a community aspect to how antisocial
behaviour is addressed; about sensitive lets and
people being told that they cannot identify
categories of housing for older people, whose
whole lives might be disrupted by younger people
being placed in a way that is inappropriate for both
of them; and about the role of private landlords.
The social housing charter should reflect those
concerns of tenants. It should also reflect the fact
that tenants want there to be mixed, safe
communities. There is a gap between that and
what the regulator says. There are also concerns
about rent levels going up more quickly for
councils and about increased debt being masked
by low interest rates.
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We are happy to support the bill for the limited
changes that it creates, but we trust that we can
engage with the minister on the many issues
where action is necessary.
16:19
Alex Johnstone (North East Scotland) (Con):
There is an often-held principle in Scottish politics
that he who shouts loudest is right. Many
members have been honoured today to witness a
head-to-head between Alex Neil and David
McLetchie. It probably did not amount to a
championship bout—no such competition could
happen without the First Minister being involved—
but it certainly performed the role of championship
eliminator, if nothing else.
Scotland has had a number of difficulties with
social housing over the years. The slum clearance
projects of the 1960s led to the construction of
modern slums, in many cases, and many buildings
were demolished before the debt that was incurred
in their construction was anything like paid off.
People who were involved in the construction of
public housing in Scotland during the past half
century have a great deal to be ashamed of. We
must take account of the importance of public
housing and how we got to where we are today.
I do not have time to go through the provisions
in the bill of which we approve. As I am sure that
members realise, I will talk about the bits that we
do not approve of. The idea that we should end
the right to buy, progressively, by a thousand cuts,
is unacceptable to the Conservatives. The
institution of the right to buy was the single biggest
driver of social change in Scotland in the past 50
years. We will always be proud of the measure
that we introduced.
Attempts to cut away the right to buy are
symptomatic of a Scottish political establishment
that wants to go back to a time when 70 per cent
of our houses were publicly owned and rented.
The aspiration to own the home that one lives in
should not be denied to any social class or
individual in Scotland. The approach in the bill is
driven largely by political dogma.
Patricia Ferguson (Glasgow Maryhill) (Lab):
Will the member give way?
Alex Johnstone: I have only four minutes.
Worse still, the approach avoids opportunities
that we could grasp. It is unfortunate that we
cannot grasp those opportunities because so
many people do not approve of them.
We heard in an exchange that amendments that
the minister lodged could facilitate the recycling of
capital in Scotland’s social housing stock, through
the sale of property to financial institutions and the
use of the money to build new social housing. That
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is a wonderful idea, which we will be forced to
consider over time, if for no other reason than that
the availability of public money for social housing
will be limited in years to come.
Alex Neil: Will the member give way?
Alex Johnstone: I am afraid that I do not have
time to do so.
The problem that we face is that although the
option might be forced on us, actions that the
Government has taken, with the support of
Opposition parties, will prevent us from allowing
tenants—the occupants of the houses—to become
beneficiaries of the approach.
I welcome the fact that the minister has made it
clear on a number of occasions that there was a
manifesto commitment not to interfere with the
existing right to buy, whether we are talking about
the original or the modernised right to buy. He said
that some people would have had him go further,
so I am glad that his manifesto commitment was
enough to keep him from doing that.
We cannot afford to have a housing policy that
is driven forward by what is, in essence, a
prejudice. The Conservatives took Scotland out of
public sector housing dependency, by giving
people in public sector housing the opportunity to
step up. There are members in this Parliament
who will vote tonight to pull up the ladder. That is a
shame.
16:23
Jim Tolson (Dunfermline West) (LD): I thank
the clerks to the Local Government and
Communities Committee and the people who
drafted the amendments. I also thank all the
witnesses who gave up their time to come to the
Parliament to give evidence on the bill. Their
evidence proved invaluable to me as I worked on
the bill.
I have looked forward to such a bill being
introduced since the Scottish Parliament’s
inception in 1999. Little did I imagine in 1999 that I
would be so closely involved with one. I have been
involved in social housing as a councillor and an
MSP for nearly 20 years, so I am only too aware of
the pressing need for good-quality social rented
housing and the impact that the right-to-buy
legislation has had on available stock at a time of
increasing need.
If we are serious about tackling that inequality,
we need to be willing to take bold steps to reduce
homelessness and give reasonable options and
timescales to those on the general housing list.
That is exactly why I moved a number of
amendments at stage 2. In the bill, the
Government introduced restrictions on the right to
buy in order to protect new homes from being
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purchased and lost to the huge social rented
housing market. The Liberal Democrats fully
backed that measure. I regret that further reforms
to the right to buy did not receive full support at
stage 2.
Another significant measure in the bill relates to
pressured area status. Previously, that allowed
local authorities to protect their stock in certain
areas. It applied for a maximum period of five
years and was available only with ministerial
approval. The Government’s proposals are a
welcome step that will give much more flexibility to
local authorities to protect areas where demand
for houses vastly outstrips supply, to such an
extent that extra measures have to be put in place.
Following stage 2, I lodged amendments 14 and
15 as probing amendments, to ascertain how
much money the new duty on housing support
assessments would cost. As has been said in
Parliament and elsewhere, members were not
unanimous on the matter. However, if Johann
Lamont or anyone else had read the Official
Report of the relevant committee meeting, they
would have seen that the minister and I both
severely questioned the cost implications.
However, in a climate in which local authorities are
having to make millions of pounds’ worth of cuts, it
is important to be sure that any financial burdens
that are placed on local authorities are
proportionate. As I said, the Scottish Government
and I raised that issue at stage 2, and the
Convention of Scottish Local Authorities more
recently raised serious concerns about the extra
cost. We are now satisfied that the proposal is
affordable—that is why we did not press the
amendments—and will help to ensure that the
right services are provided.
This is a landmark bill. It has been keenly
anticipated for a number of years. It has produced
strong debate that has resulted in legislation that
will make a tremendous difference to many people
in the social rented housing sector. Some
opportunities have been missed, of course, but I
sincerely hope that the legislation is remembered
for its achievements rather than its failings.
16:27
John Wilson (Central Scotland) (SNP):
Members know that housing is important; it is one
of the priorities of our daily postbag and our
surgeries. The timing of this debate is crucial. In
2010, the roof over someone’s head should be a
right, not a privilege.
It is worth noting that since the stage 1 debate,
the private rented sector provisions have been
removed and included in the Private Rented
Housing (Scotland) Bill. The main policies of the
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bill are the improved regulation of social housing
and the right-to-buy reforms.
Many social landlords need to do more with
regard to the promise to eradicate homelessness
by 2012. For example, North Lanarkshire Council
effected 162 evictions between April 2009 and
March 2010. Only three of those were for reasons
relating to antisocial behaviour; the rest were for
rent arrears, and it is debatable whether those
evictions were based on genuine rent arrears or
on technical arrears. The Scottish Government
has, quite rightly, placed an emphasis on whether
more could be done to protect tenants of social
landlords. In March 2010, the consultation
document, “Eviction of Tenants in the Social
Rented Sector” was published. That led the
Government to introduce amendments that
strengthen tenants’ rights by introducing pre-action
requirements before eviction proceedings.
With regard to the spirit of the bill, in the shape
of the reform of the right to buy, the bill proposes
to end the right to buy for all new tenants, with the
removal of the right to buy from newly supplied
social housing. I and some other members
sympathise with those who wanted to go further
with the restriction of the right to buy.
It is good to see the last vestiges of Thatcherism
in Scotland continuing to defend the right to buy,
despite the housing waiting lists bulging with
families looking for four and five-apartment
cottage-type housing—the very homes that were
snapped up with a 60 per cent discount under the
right to buy. That is a concept that the
Conservatives
have
continually
promoted.
Although my committee colleague David
McLetchie pontificates about the benefits of the
right to buy, he has never addressed the social
costs of the right to buy and its impacts on
Scotland.
The bill also establishes the Scottish housing
regulator and its functions. I am satisfied that the
bill ensures that the regulator has the primary role
of regulating the housing functions of local
authorities. Ensuring the good practice and
performance of social landlords is a key element
of the bill.
On the intention to move to risk-based and
proportionate regulation, I, like some of my fellow
committee members, have some reservations
about the lack of inspections. Anyone who has
read the reports of a registered social landlord’s
inspection visit knows that they are valuable for
scrutiny purposes and are published for everyone
to see. As the committee stated, self-assessment
must be a meaningful, robust and transparent
process that fully involves all tenants.
The bill’s intention to give the Scottish housing
regulator detailed powers to set performance


1034

29932

targets for social landlords is most welcome. On
analysis, it has been an issue for me for some
time that, when local authorities talk about sharing
services, there is a need for an approach that
places the emphasis on housing associations
coming together, particularly against the current
economic backdrop. I am assured that the
proposal to extend the period for pressured area
status from five to 10 years, together with local
authorities self-designating rather than relying on
ministerial approval, will speed up the whole
process.
The storm clouds continue to gather, especially
considering the impact from the UK Government’s
comprehensive spending review and emergency
budget. As I stated in the chamber in June, the
proposal to cut by 10 per cent the housing benefit
paid to anyone who is registered as unemployed
for more than a year will not be reversed. The
Prime Minister seems determined not to give
concessions on that cut, and the assessment of
local housing allowance by the Department for
Work and Pensions means that the average loss
will be in the region of £9 to £12 per week as a
result of the emergency budget.
In finishing, I say that it is good to see the bill go
forward today but, like others in the chamber, I
have been slightly disappointed. We could have
taken a more radical approach and had a
comprehensive housing bill before us. As other
members have said, there are issues in housing
that need to be tackled, particularly in the private
rented sector. I hope that the new bill that the
Government has proposed will do that.
16:32
Patricia Ferguson (Glasgow Maryhill) (Lab):
When we came into the chamber, it was to
consider a bill that, if passed, would have
legislated in the areas of social rented housing
and the private sector. However, the bill that we
will pass into law tonight deals with only the social
rented sector, as the minister has withdrawn all
the elements that affect the private sector. Others
have commented on that aspect of today’s
proceedings, and we all agree that this is a
unique, if not somewhat unsatisfactory, situation.
I am grateful to the minister for hearing my plea
at stage 2 to recognise the different sizes and
compositions
of
housing
associations—an
important issue for housing associations
throughout Scotland. In this short debate, I want to
concentrate on two areas in which I still seek
reassurance from the minister. The first relates to
the transfer of assets from housing associations
and the second to the circumstances in which the
pre-eviction protocol comes into effect.
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At stage 2 I moved an amendment that, if
passed, would have introduced an additional test
before the regulator could direct the transfer of a
housing association’s assets. The minister, and
indeed most of the committee, did not agree with
me that that was necessary or that such a check
or balance was required, despite the fact that we
see them in other areas.
It now seems that the regulator will be judge,
jury and executioner when it comes to a decision
to transfer the assets of a housing association. If
the same provision applied in local government, it
would mean that the Accounts Commission would
have the power to exercise draconian powers
against a local authority without recourse to the
minister. I do not believe that that would be right
for local government, and I do not believe that it is
right for housing associations either. The set-up
does not recognise the responsibilities that
housing associations have to their tenants and
communities, and I seek the minister’s assurance,
in spite of his earlier comments, that it will not lead
to a policy of mergers and restructuring.
Next we come to pre-eviction protocols. The
minister indicated in advance of stage 2 that he
was minded to move an amendment that
harmonised the pre-eviction protocol for those
tenants in the social housing sector who might
face eviction for rent arrears. The minister assured
me that that would apply only to cases in which
rent arrears, not antisocial behaviour or drug
dealing, was the issue, which is something that I
have pursued for some time.
The minister’s assurance that that was the case
was very welcome, as was his on-the-record
response to a committee colleague at stage 2, in
which he said:
“we have drafted the provisions extremely carefully to
ensure that people who are being convicted for antisocial
behaviour cannot hide behind the pre-action protocol for
rent arrears.”—[Official Report, Local Government and
Communities Committee, 6 October 2010; c 3576.]

My concern here is about the wording of the
Government’s stage 2 amendment, which says
that provisions come into play
“on the ground that rent lawfully due from the tenant has
not been paid ... or on grounds including that ground”.

In other words, rent arrears might not be the only
consideration at that stage. Schedule 2 to the
Housing (Scotland) Act 2001, which lists the other
grounds, runs to some five pages. One of those
grounds is
“using the house or allowing it to be used for immoral or
illegal purposes”.

Another is acting in a manner, which
“in relation to an action or course of conduct, means
causing or likely to cause alarm, distress, nuisance or
annoyance”.
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To my mind, that most definitely covers antisocial
behaviour. I would be grateful if the minister could
provide clarification.
After hearing Alex Johnstone’s speech, I almost
ripped mine up and wrote a new one, but I decided
not to. However, I would just say this: Alex
Johnstone and David McLetchie are right that the
right to buy is all about ideology; it is about the
Conservatives’ ideology. For many members, the
issue is how we best serve our constituents, and
we do not serve them well by continuing with an
unfettered right to buy.
I close by thanking the clerks to the committee
and the Parliament’s legislation clerks, who were
of great help to me in preparing manuscript
amendments, which, unfortunately, did not comply
with the regulations.
16:37
Bob Doris (Glasgow) (SNP): I continue in the
same vein, by thanking our committee’s clerks and
researchers, who have done a sterling job in
helping us to navigate our way through the bill.
The Government civil servants have been
excellent, too, in ensuring that we have had the
maximum amount of information to allow us to
scrutinise the bill. Both groups have done a
fantastic job.
In the small amount of time that I have, I will
quickly set the scene on affordable housing in
Scotland. I remind the chamber that 2,609 more
affordable houses were built in Scotland in 200910 than in 2006-07. That was the result not of a
magic wand approach by the Scottish
Government, but of sheer investment—£1.7 billion
was provided, which represented a 19 per cent
increase. To that can be added the capital
acceleration from 2010-11.
I mention that because we know that capital
investment is starting to dry up because of cuts by
the UK Government in the amount of spending for
Scotland. That is why reform of the right to buy is
important. The Scottish Government is to invest
£80 million in council housing. Up to 3,500 new
council houses will be commenced in this session,
not just because of Scottish Government
investment, but because of reform of the right to
buy.
Only six new council houses were built under
the previous Labour-Lib Dim—sorry, Lib Dem;
although perhaps I was right the first time—
Executive. The springboard for the upsurge in that
number was not just the Scottish Government’s
financial commitment; it was the clear signposting
in the SNP manifesto of the ending of the right to
buy for new-build houses, which I believe will
become increasingly important as we navigate our
way through UK Tory spending cuts.
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That is important because local authorities can
deal with a subsidy of around £20,000 to £25,000
in terms of a housing association grant subsidy.
The reason for that is that they bring additional
things to the table such as land and other assets
that housing associations sometimes do not have.
They would not be willing to use those assets
were it not for the reform of the right to buy. I think
that that is a core element of what we have in front
of us, and I am proud to say that we are part of
that. I, too, reject the negative, dogmatic ideology
of the Conservatives on the right to buy.
The social housing charter is quite a serious
issue—perhaps Mr Tolson should stop laughing—
as it looks at the wider role and activities of the
housing associations, local authorities and
landlords and praises them for how they benefit
the amenity and environmental wellbeing of local
areas and for how they participate in their
regeneration. Many a housing association has
done that in the past, but has not always received
the credit for it.
I will mention one local housing association, with
which I know that Patricia Ferguson also has a
relationship. Cadder Housing Association has
intervened to help a local community to keep its
community centre, which was threatened with
closure. One of the issues that Cadder raised with
me was that it has to make sure that it
concentrates on its core business of providing
affordable housing. Under the social housing
charter and the wider role, the housing association
will be able to be assessed and given credit for its
positive community activity.
It is important to mention the benefit cuts. This
morning, the Local Government and Communities
Committee heard that some local authorities could
be down by 25 per cent in housing benefit revenue
and 10 per cent in council tax benefit revenue
because of the Tory cuts over the next three or
four years. That is a heavy impact indeed, and I
am delighted that this Government and most
parties in the chamber are rallying to protect social
housing. That is what the bill does, and I am
delighted to be able to support it at stage 3.
16:41
Jamie Stone (Caithness, Sutherland and
Easter Ross) (LD): I thank the minister for the cooperative approach that he has taken during the
passage of the bill. I and my colleague Jim Tolson
appreciate it.
Although I am not a member of the committee,
and have not been at any stage, I thank the
committee for its work under the convenership of
Duncan McNeil. Albeit at second hand, I
appreciate the detail with which I have been
furnished. Also, and just for the sake of it, I thank
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my colleague Jim Tolson, who is not the Liberal
Democrat spokesman for housing but is a member
of the committee—one of the anomalies that occur
in the Parliament—and has shouldered a difficult
burden and done a good job.
In the limited time that I have available I will talk
briefly about the minister’s comments. One of the
things that strikes a chord with the Liberal
Democrats, and the minister has mentioned it, is
the idea of a decent deal for our servicemen and
women. That will reach out into our electorate in a
way that some of us perhaps do not quite realise;
it is important.
When the minister spoke about mobilising new
sources of capital, particularly within the rural
housing context, it was music to my ears. I believe
that it will—if I may use the expression—ginger up
housing provision in rural areas, such as parts of
the Highlands.
The minister rightly made the point that the right
to buy for existing tenants is being protected. That
is important, and we should not forget it.
Johann Lamont spoke about the necessity of
revisiting the legislation. I accept that. Perhaps
Alex Johnstone was making a debating point when
he said that we got things wrong in the past, but all
parties have got things wrong in the past and it
does not alter the job that lies before us. The bill is
a step in the right direction, but it might well be—in
fact, it is a racing certainty—that in a future
session the Parliament will look at the legislation
again and fine tune its detail.
Statistics have been bandied about to show
whether the right to buy is a good or a bad thing.
Let us park the issue: we do not propose to alter
the rights of existing tenants. However, I have 24
years of experience, first of working for a housing
authority and then as an MSP, and I remember the
days of 1986 when Ross and Cromarty District
Council was building houses. We were proud of
that, because we could house people and give
them some hope. When we came to 1996, no
houses were being built in the Highlands. Facts
are chiels that winna ding, and that was a pretty
hopeless situation.
I should make this important point to the
Conservatives. We can argue about a propertyowning democracy and allege that the Labour
Party is all about people being incarcerated in
rented accommodation, but it is not so. Ownership
is not for everyone. Some people have found
themselves in difficult and deep waters, to say the
least. Perhaps for all the best and altruistic of
reasons they got the first step on the housing
ladder, but then they were encouraged to borrow,
to buy a bigger house and to get into debt. We
should remember that ownership is not for
everyone; the private sector and the public sector
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play their part. That is the balance that we must
strike.
I believe that the bill that we will pass today is a
step in the right direction. When we return to our
constituencies, we can greet the people who come
to us with a flood of housing problems by saying
that the Scottish Parliament has taken a step in
the right direction that may, in the fullness of time,
be of help to them.
16:45
David McLetchie (Edinburgh Pentlands)
(Con): I have very much enjoyed participating in
the consideration and scrutiny of the Housing
(Scotland) Bill as a member of the Local
Government and Communities Committee. Like
other members, I thank those who supported the
minister and the committee in progressing the
legislation, and all the individuals and
organisations who gave written and oral evidence.
We must view the bill in the context of the
shambolic Scottish National Party housing policy,
which got off to an inauspicious start with Nicola
Sturgeon’s rapid ditching in half a sentence of the
promise to give every first-time buyer a £2,000
grant. Do we remember that one? No—I suspect
that some would like to forget it.
That was followed by the failure to encourage
further stock transfers of council housing to
housing associations, which would at that time
have written off Scotland’s housing debt balance
of £2.2 billion. The SNP did that because it wanted
to embark on a council house building programme
to spite and embarrass the Labour Party rather
than recognise the wisdom and good sense of the
Labour, Liberal Democrat and Conservative policy
of identifying housing associations as the principal
providers and managers of affordable social
housing in Scotland. Remarkably, the SNP
succeeded in that, because a shame-faced Labour
Party backed off from supporting further stock
transfers—even with tenants’ approval—in a
number of debates in the Parliament, even when
we gave it every opportunity to support the policy.
The latest instalment in the sorry saga is the
SNP’s assault on the right to buy, with the
connivance of Labour and the Liberal Democrats.
In a few weeks’ time there will be much greeting,
wailing and whining when the affordable housing
budget is cut by John Swinney. Members should
pause to reflect that the policies that they have
supported have led to a situation in which there
will be limited funding for new building and
development programmes, not through any
decision taken by Mr Osborne or Mr Alexander,
but as a result of decisions taken by this
Government in this Parliament.
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I wonder if that is why the SNP Government is
now promoting the sale and lease back of
hundreds and thousands of affordable homes in
Scotland to institutions in the City of London. I
point out to back-bench SNP members who tried
to protest in denial of my interpretation of that
provision that the minister did not deny it. He
merely said that it required tenant approval in a
ballot—not unlike a stock transfer from a council to
a housing association. The SNP Government does
not support stock transfers, however, so how does
it square all that? Frankly, it is all over the place.
It is a pity that a bill that contains many useful
sections on the housing regulator and the
governance of registered social landlords should
be tainted by association with the inclusion of the
ill-judged proposals on the right to buy. That is
why the Conservatives will not support the bill at
decision time tonight.
Other parties in the chamber may wish to betray
the aspirations of ordinary working people to own
the home in which they live in the community in
which they live, but the Scottish Conservatives will
not do so. Home ownership is an aspiration that
we have enabled half a million families in this
country to fulfil over the past 30 years. We are
proud to have done so and we want others to have
the opportunity to do the same.
The social benefits of the right to buy for
Scotland over the past 30 years have far
outweighed any social costs, and for that reason
we will vote against the bill this evening.
16:49
Mary Mulligan (Linlithgow) (Lab): I join other
members in thanking the clerks and the witnesses
who came to the committee and helped us to bring
the bill to the chamber. Usually on such occasions,
we say how delighted we are to be passing the
legislation. I am pleased with the bill, and we will—
unlike Mr McLetchie and his Conservatives—
support it tonight.
However, I have a nagging feeling that we could
have done more. That is not just about our having
removed the private sector aspects. It is also
about the need to address some of the issues that
my colleague Johann Lamont raised. The need for
a comprehensive housing policy is there for all to
see. There are pressures on all tenures. Whatever
tenure we consider, be it ownership, public sector
renting or private sector renting, people are having
difficulty in accessing housing that meets their
needs. Whatever happens after the elections in
May and whichever party is in power, there will be
a need to consider housing issues further and we
might need to bring forward yet more legislation.
I am pleased that the minister mentioned the
Scottish social housing charter. There was great
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agreement between the parties on the measures
that are being brought forward. Unfortunately, the
result of a lot of agreement is often that things do
not get highlighted as they should, so I am glad
that the minister mentioned the charter. I stress
that tenant involvement in its development will be
critical to its success, but I am sure that the
minister will see to that.
The minister mentioned the amount of
consultation that has taken place on housing. That
is to be welcomed. However, there comes a time
when consultation has to stop and action has to
take place. We are now in a position to answer
some people’s needs, whether they are older
people, with their particular housing needs, or
young people, who presently have few options
with regard to housing unless they have family or
friends who can help them. We will need to look at
those issues when we next legislate in this area.
When the bill was launched earlier in the year,
there was much trumpeting that it was to contain
the abolition of the right to buy. No matter how
many times we see the minister in his JCB with his
hard hat on, the fact is that we have not abolished
the right to buy today. However, we have made a
pragmatic response to where we are with it. I
disagree with Alex Johnstone. We should not just
sit back and allow things to continue as they are.
We have to look at the circumstances in which we
find ourselves, and the demand for social rented
housing means that we need to ensure that its
supply is increased. The committee and the
Government have sought to strike a balance
between increasing the availability of stock and
ensuring that tenants do not have their rights
removed.
I welcome new council house building, but I
remind the minister that it was the Labour Party
that provided the financial framework to ensure
that it could happen. It is not helpful for the likes of
Bob Doris to come to the chamber and reiterate
the myth that the previous Administration built only
six council houses. We built thousands of
affordable houses, and it is insulting to people in
those homes to keep repeating nonsense as some
members do.
Alex Johnstone suggested that the changes to
the right to buy are an ideological choice. The
ideological choice that we are seeing from the
Con-Dem Government south of the border is one
that we should all be condemning. People will not
have the choice to rent affordable homes because
his Government will make that unobtainable to
them. We believe that people should have that
choice. Those who want to rent should be able to
rent and those who want to buy to be supported to
do so. Perhaps Alex Johnstone could speak to his
banker friends sometime about making mortgages
available to people.
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If we look the role of community housing
associations—
The Deputy Presiding Officer: You should be
finishing now, Mrs Mulligan.
Mary Mulligan: As Johann Lamont said,
community housing associations have been the
backbone of housing throughout Scotland and we
should continue to support them.
I am always happy to take part in debates that
improve housing in Scotland, but I say to the
minister that I still have a feeling that we could
have done more. I believe that we will need to
return to the issues after the next elections.
16:55
Alex Neil: I will try to answer some of the points
that were raised in the debate. I turn first to
genuine points of inquiry. Patricia Ferguson raised
two points about our policy on housing association
mergers. On her first point, I make it absolutely
clear that we have no policy of forced merger. We
have never forced mergers on housing
associations and we will never do so. As far as we
are concerned, the way in which housing
associations are structured is primarily a matter for
them. That is decided by their boards, members
and tenants; it is not decided in Edinburgh by
Government ministers.
Patricia Ferguson’s second point was a
reasonable point of inquiry on the provisions in
relation to the pre-action protocol. I make it clear
that I share her view that we should not in any way
allow people who are guilty of antisocial behaviour
to get away with using any law to escape eviction
where eviction is justified. As a result of the
manuscript amendments that she lodged
yesterday, we double checked the legal position,
which is as I outlined at stage 2. If someone is
being evicted for rent arrears, the pre-action
protocol applies. If they are being evicted for rent
arrears and antisocial behaviour, the pre-action
protocol applies. However, if they are being
evicted only for antisocial behaviour, the preaction protocol does not apply—it absolutely does
not apply.
Patricia Ferguson: Will the minister give way?
Alex Neil: I need to move on I am afraid.
I turn to other points that were raised in the
debate. Johann Lamont raised the situation in
Glasgow. In fact, when we took over, the Glasgow
Housing Association situation could be described
only as an unholy mess. The core element of the
promise that Labour made to the people of
Glasgow was that second-stage transfer would
happen, yet the GHA had transferred not one
house to local community associations. By next
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been

Mary Mulligan made a much more moderate
speech than Johann Lamont did, which would not
have been difficult. However, Mary Mulligan got
into difficulty when she spoke about the number of
council houses. What she said stimulated me to
do some research. I have the facts before me. I
looked at Labour’s record on council house
building during the eight years that it was in office
and, just for the record and in the interests of
transparency, I can tell the chamber that—
[Interruption.]
The Presiding Officer (Alex Fergusson):
Order.
Alex Neil: —in the eight years of the
Labour/Liberal coalition, the total number of
council houses built in Scotland was 497. We will
build seven times that number over the next two
years. We have made substantial progress.
In her fairly moderate speech, Mary Mulligan
said that there was much more to be done in
housing and that we should have done much more
in the bill. I have been looking at Labour’s leaked
policy document for its new ideas on housing, but I
struggled to find one new idea. Before Labour
criticises others, it should look at the state of its
own policies. As far as housing is concerned, it is
a bare cupboard.
I say to Mr McLetchie, who is in opposition to
these measures, that the bill that I hope the
chamber will pass today is a major step forward. It
will keep in the rented sector up to 18,000 houses
that would otherwise have been sold under the
right to buy. When we took over, we inherited one
of the longest-ever waiting lists and a 50-year low
in the availability of rented stock. We have been
building at a record level, but we have still had to
take other measures to ensure that housing stock
is available for people who need and deserve it.
The bill is a major advance. On top of it, we are
already firing ahead with our new ideas, such as
the national housing trust initiative, under which
more than 1,000 additional houses will be built in
Scotland over the next two years.
In pressing members to pass the bill, I say that
we are proud of our housing record. We have a far
better record than any previous Government. The
Housing (Scotland) Bill is an historic bill for the
people of Scotland, and it should be passed
unanimously.


1039

29943

3 NOVEMBER 2010

29944

Decision Time
17:02
The Presiding Officer (Alex Fergusson):
There is one question to be put as a result of
today’s business.
The question is, that motion S3M-7294, in the
name of Alex Neil, on the Housing (Scotland) Bill,
be agreed to. Are we agreed?
Members: No.
The Presiding Officer: There will be a division.
For
Adam, Brian (Aberdeen North) (SNP)
Alexander, Ms Wendy (Paisley North) (Lab)
Allan, Alasdair (Western Isles) (SNP)
Baillie, Jackie (Dumbarton) (Lab)
Baker, Claire (Mid Scotland and Fife) (Lab)
Baker, Richard (North East Scotland) (Lab)
Boyack, Sarah (Edinburgh Central) (Lab)
Brankin, Rhona (Midlothian) (Lab)
Brown, Keith (Ochil) (SNP)
Brown, Robert (Glasgow) (LD)
Butler, Bill (Glasgow Anniesland) (Lab)
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)
Coffey, Willie (Kilmarnock and Loudoun) (SNP)
Constance, Angela (Livingston) (SNP)
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)
Crawford, Bruce (Stirling) (SNP)
Cunningham, Roseanna (Perth) (SNP)
Don, Nigel (North East Scotland) (SNP)
Doris, Bob (Glasgow) (SNP)
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)
Fabiani, Linda (Central Scotland) (SNP)
Ferguson, Patricia (Glasgow Maryhill) (Lab)
Finnie, Ross (West of Scotland) (LD)
FitzPatrick, Joe (Dundee West) (SNP)
Foulkes, George (Lothians) (Lab)
Gibson, Kenneth (Cunninghame North) (SNP)
Gibson, Rob (Highlands and Islands) (SNP)
Glen, Marlyn (North East Scotland) (Lab)
Godman, Trish (West Renfrewshire) (Lab)
Gordon, Charlie (Glasgow Cathcart) (Lab)
Grahame, Christine (South of Scotland) (SNP)
Grant, Rhoda (Highlands and Islands) (Lab)
Gray, Iain (East Lothian) (Lab)
Harper, Robin (Lothians) (Green)
Harvie, Christopher (Mid Scotland and Fife) (SNP)
Harvie, Patrick (Glasgow) (Green)
Henry, Hugh (Paisley South) (Lab)
Hepburn, Jamie (Central Scotland) (SNP)
Hume, Jim (South of Scotland) (LD)
Hyslop, Fiona (Lothians) (SNP)
Ingram, Adam (South of Scotland) (SNP)
Jamieson, Cathy (Carrick, Cumnock and Doon Valley)
(Lab)
Kelly, James (Glasgow Rutherglen) (Lab)
Kerr, Andy (East Kilbride) (Lab)
Kidd, Bill (Glasgow) (SNP)
Lamont, Johann (Glasgow Pollok) (Lab)
Livingstone, Marilyn (Kirkcaldy) (Lab)
Lochhead, Richard (Moray) (SNP)
MacAskill, Kenny (Edinburgh East and Musselburgh) (SNP)
Macdonald, Lewis (Aberdeen Central) (Lab)
MacDonald, Margo (Lothians) (Ind)
Macintosh, Ken (Eastwood) (Lab)
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Martin, Paul (Glasgow Springburn) (Lab)
Marwick, Tricia (Central Fife) (SNP)
Mather, Jim (Argyll and Bute) (SNP)
Matheson, Michael (Falkirk West) (SNP)
Maxwell, Stewart (West of Scotland) (SNP)
McArthur, Liam (Orkney) (LD)
McAveety, Mr Frank (Glasgow Shettleston) (Lab)
McCabe, Tom (Hamilton South) (Lab)
McConnell, Jack (Motherwell and Wishaw) (Lab)
McInnes, Alison (North East Scotland) (LD)
McKee, Ian (Lothians) (SNP)
McKelvie, Christina (Central Scotland) (SNP)
McLaughlin, Anne (Glasgow) (SNP)
McMahon, Michael (Hamilton North and Bellshill) (Lab)
McMillan, Stuart (West of Scotland) (SNP)
McNeil, Duncan (Greenock and Inverclyde) (Lab)
McNeill, Pauline (Glasgow Kelvin) (Lab)
McNulty, Des (Clydebank and Milngavie) (Lab)
Morgan, Alasdair (South of Scotland) (SNP)
Mulligan, Mary (Linlithgow) (Lab)
Murray, Elaine (Dumfries) (Lab)
Neil, Alex (Central Scotland) (SNP)
O’Donnell, Hugh (Central Scotland) (LD)
Oldfather, Irene (Cunninghame South) (Lab)
Park, John (Mid Scotland and Fife) (Lab)
Paterson, Gil (West of Scotland) (SNP)
Peacock, Peter (Highlands and Islands) (Lab)
Peattie, Cathy (Falkirk East) (Lab)
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)
Robison, Shona (Dundee East) (SNP)
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)
Russell, Michael (South of Scotland) (SNP)
Salmond, Alex (Gordon) (SNP)
Scott, Tavish (Shetland) (LD)
Simpson, Dr Richard (Mid Scotland and Fife) (Lab)
Smith, Elaine (Coatbridge and Chryston) (Lab)
Smith, Iain (North East Fife) (LD)
Smith, Margaret (Edinburgh West) (LD)
Stephen, Nicol (Aberdeen South) (LD)
Stevenson, Stewart (Banff and Buchan) (SNP)
Stewart, David (Highlands and Islands) (Lab)
Stone, Jamie (Caithness, Sutherland and Easter Ross)
(LD)
Sturgeon, Nicola (Glasgow Govan) (SNP)
Thompson, Dave (Highlands and Islands) (SNP)
Tolson, Jim (Dunfermline West) (LD)
Watt, Maureen (North East Scotland) (SNP)
Welsh, Andrew (Angus) (SNP)
White, Sandra (Glasgow) (SNP)
Whitefield, Karen (Airdrie and Shotts) (Lab)
Whitton, David (Strathkelvin and Bearsden) (Lab)
Wilson, Bill (West of Scotland) (SNP)
Wilson, John (Central Scotland) (SNP)
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The Presiding Officer: The result of the
division is: For 104, Against 16, Abstentions 0.
Motion agreed to,
That the Parliament agrees that the Housing (Scotland)
Bill be passed.

Against
Aitken, Bill (Glasgow) (Con)
Brocklebank, Ted (Mid Scotland and Fife) (Con)
Brown, Gavin (Lothians) (Con)
Brownlee, Derek (South of Scotland) (Con)
Carlaw, Jackson (West of Scotland) (Con)
Fraser, Murdo (Mid Scotland and Fife) (Con)
Goldie, Annabel (West of Scotland) (Con)
Johnstone, Alex (North East Scotland) (Con)
Lamont, John (Roxburgh and Berwickshire) (Con)
McGrigor, Jamie (Highlands and Islands) (Con)
McLetchie, David (Edinburgh Pentlands) (Con)
Milne, Nanette (North East Scotland) (Con)
Mitchell, Margaret (Central Scotland) (Con)
Scanlon, Mary (Highlands and Islands) (Con)
Scott, John (Ayr) (Con)
Smith, Elizabeth (Mid Scotland and Fife) (Con)
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1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Housing (Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to establish the Scottish Housing Regulator and to make
provision about housing, including provision about the performance and regulation of social
landlords and reforms of the right to buy social housing; and for connected purposes.
PART 1
5

THE SCOTTISH HOUSING REGULATOR
The Regulator
1

The Scottish Housing Regulator
There is established a body corporate to be known as the Scottish Housing Regulator.

2
10

The Regulator’s objective
(1)

The Regulator’s objective is to safeguard and promote the interests of persons who are
or who may become—
(a) homeless,
(b) tenants of social landlords, or
(c) recipients of housing services provided by social landlords.

15

(2)

The Regulator must, so far as is reasonably practicable, perform its functions in a way—
(a) which is compatible with its objective, and
(b) which it considers most appropriate for the purpose of meeting that objective.

3

The Regulator’s functions
(1)

20

The Regulator’s general functions are—
(a) to keep a publicly available register of social landlords, and
(b) to monitor, assess and report regularly on (and, where appropriate, to make
regulatory interventions relating to)—
(i)

SP Bill 36B

social landlords’ performance of housing activities, and

Session 3 (2010)


1051

Housing (Scotland) Bill
Part 1—The Scottish Housing Regulator

2

(ii) registered social landlords’ financial well-being and standards of
governance.
(2)

The Regulator must perform its functions in a way which—
(a) is proportionate, accountable and transparent,

5

(b) is targeted only where action is needed,
(c) encourages equal opportunities and in particular the observance of the
requirements of the law for the time being relating to equal opportunities, and
(d) is consistent with any other principle which appears to it to represent best
regulatory practice.

10

3A

Statement on performance of functions
(1)

The Regulator—
(a) must prepare a statement setting out how it intends to perform its functions,
(b) must review that statement from time to time (and may revise it following such a
review), and

15

(c) must publish that statement (and any revision).
(2)

The statement must include information on how the Regulator intends—
(a) to meet its objective, and
(b) to perform its functions in the way described in section 3(2).

(3)
20

In preparing the statement the Regulator must take into account the different types of
social landlord, for example by taking into account—
(a) legal status and governance arrangements,
(b) property owned or managed,
(c) annual turnover,
(d) number of employees.

25

(4)

Before preparing the statement (and when reviewing it), the Regulator must—
(a) have regard to the interests of persons who may become—
(i)

homeless, or

(ii) tenants of social landlords, and
(b) consult—
30

(i)

Ministers,

(ii) tenants of social landlords or their representatives,
(iii) homeless persons or bodies representing the interests of homeless persons,
(iv) recipients of housing services provided by social landlords or their
representatives,
35

(v) social landlords or their representatives,
(vi) secured creditors of registered social landlords or their representatives, and
(vii) the Accounts Commission for Scotland.
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3

Involvement of representative bodies
(1)

Where the Regulator considers it appropriate, it must—
(a) consult representative bodies about the performance of its general functions (for
example, by holding meetings), and

5

(b) involve representative bodies in the performance of its general functions (for
example, by appointing them to committees).
(2)

The representative bodies referred to in subsection (1) are—
(a) representatives of homeless persons,
(b) representatives of tenants of social landlords, and

10

(c) representatives of recipients of housing services.
(3)

5

The Regulator must publish a statement about how it intends to comply with subsection
(1).
Involvement of the Accounts Commission

(1)

The Regulator must, at such intervals and in such manner as it considers appropriate,
consult the Accounts Commission for Scotland about the performance of the
Regulator’s general functions in relation to local authority landlords.

(2)

The Regulator must publish a statement about how it intends to comply with subsection
(1).

15

6

Independence from Ministers

20

Ministers must not—
(a) give directions relating to, or
(b) otherwise seek to control,
the performance of the Regulator’s functions.
This section is subject to any contrary provision in this or any other enactment.
Membership

25

7

30

The Regulator’s membership
(1)

The Regulator is to consist of such number of members (but not fewer than 3) as
Ministers think fit.

(2)

Each member—
(a) is to be appointed by Ministers from among those persons appearing to them to
have knowledge and skills relevant to the functions of the Regulator,
(b) is to be appointed for such period as is specified in the appointment,
(c) may, by notice to Ministers, resign as a member,

35

(d) in other respects holds and vacates office on such terms and conditions as
Ministers may determine, and
(e) after ceasing to hold office, may be reappointed as a member.
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4

8

Disqualification and removal from office
(1)

A person is disqualified from appointment, and from holding office, as a member of the
Regulator if that person is—
(a) a member of the Scottish Parliament,

5

(b) a member of the House of Commons,
(c) a member of the European Parliament,
(d) an office-holder in the Scottish Administration,
(e) a councillor of any local authority,
(f) an officer of any registered social landlord (other than by virtue of this Act),

10

(g) an employee of any local authority, or
(h) an employee of any registered social landlord.
(2)

Ministers may remove a member from office if satisfied that—
(a) the member is an undischarged bankrupt, or
(b) the member—

15

(i)

has been absent from meetings of the Regulator for a period longer than 6
consecutive months without the permission of the Regulator, or

(ii) is unable to discharge the member’s functions as a member or is unsuitable
to continue as a member.
9

Expenses of ordinary members

20

The Regulator may pay to its members such sums as it may determine by way of
reimbursement of expenses incurred in respect of the performance of their functions.
Chairing and proceedings
10

Chairing
(1)

25

Ministers—
(a) must appoint one of the Regulator’s members to chair meetings of the Regulator,
and
(b) may appoint another of the Regulator’s members to act as deputy to that member.

(2)

A member so appointed vacates office on ceasing to be a member of the Regulator.

(3)

The member appointed to chair the meetings and any member appointed to act as deputy
to that member otherwise hold and vacate office as such in accordance with the terms of
their appointments.

(4)

A member so appointed may, by notice to Ministers, resign from office as such.

(5)

Where a member—

30

(a) is appointed to chair meetings or to act as deputy, or
35

(b) ceases to hold office as such,
Ministers may vary the terms of the member’s appointment so as to alter the date on
which office as a member is to be vacated.
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11

5

The Regulator’s proceedings
(1)

The Regulator may regulate its own procedure (including any quorum) and that of any
of its committees.

(2)

The validity of any proceedings or acts of the Regulator is not affected by any—

5

(a) vacancy in its membership, or
(b) defect in the appointment of a member.
Staff and property
12

10

The Regulator’s chief executive
(1)

The Regulator is to appoint, as a member of staff, a chief executive.

(2)

Ministers are to appoint the first chief executive of the Regulator on such terms as they
may determine.

(3)

Before appointing the first chief executive, Ministers must consult the member of the
Regulator appointed to chair meetings of the Regulator (if a person holds that office).

(4)

The Regulator may, with the approval of Ministers, appoint subsequent chief executives
on such terms as it may, with the approval of Ministers, determine.

(5)

The chief executive is to be appointed from among persons who appear—

15

(a) as regards the first appointment, to Ministers, and
(b) as regards subsequent appointments, to the Regulator,
to have knowledge and skills relevant to the functions of the Regulator.
20

(6)

The Regulator may, with the approval of Ministers—
(a) vary any terms of a person’s appointment as chief executive, or
(b) terminate a person’s appointment as chief executive if satisfied that the person is
not performing the functions of that post adequately.

13
25

The Regulator’s other staff and property
(1)

The Regulator may appoint, on such terms as it may determine, other members of staff.

(2)

The Regulator must obtain the approval of Ministers for the terms of such staff.

(3)

Schedule 1 makes transitional provisions about the Regulator’s staff and property.
Powers

14
30

The Regulator’s general powers
(1)

The Regulator may do anything which appears necessary or expedient for the purpose
of, or in connection with, the performance of its functions.

(2)

The Regulator may not however—
(a) acquire or dispose of land without the consent of Ministers,
(b) borrow money,

35

(c) give guarantees without the consent of Ministers, or
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6

(d) determine the location of its office premises without the approval of Ministers.
15

Delegation of powers
Any function of the Regulator may be performed on its behalf—
(a) by any person (whether or not a member of the Regulator or its staff) authorised
by the Regulator to do so, and

5

(b) to the extent so authorised.
This section does not affect the Regulator’s responsibility for performance of, or its
ability to perform, delegated functions.
Studies, co-operation and annual reports
10

17

Studies
(1)

The Regulator may carry out, or commission, studies or research to inform its approach
towards meeting its objective.

(2)

The Regulator may publish a report on any study or research.

18
15

Co-operation with other regulators
(1)

The Regulator must, so far as consistent with the proper performance of its functions,
seek to secure co-operation between it and other relevant regulators.

(2)

“Relevant regulators” are—
(a) the Office for Tenants and Social Landlords,
(b) the Office of the Scottish Charity Regulator,

20

(c) Healthcare Improvement Scotland,
(d) Social Care and Social Work Improvement Scotland,
(e) the Scottish Public Services Ombudsman,
(f) the Financial Services Authority,
(g) the registrar of companies, and

25

(h) the Accounts Commission for Scotland.
(3)

The Regulator may disclose any information to any relevant regulator—
(a) for any purpose connected with the performance of the Regulator’s functions, or
(b) for the purpose of enabling or assisting the relevant regulator to perform any
functions.

30

19

Annual reports
(1)

As soon as practicable after 31 March in each year, the Regulator must—
(a) prepare and publish a general report on the exercise of its functions during the 12
month period ending on 31 March,
(b) lay a copy of it before the Scottish Parliament, and

35
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7

(2)

A general report must include information about the use of the Regulator’s powers
under Parts 4 and 5 of this Act.

(3)

It is otherwise for the Regulator to determine the form and content of a general report
and by what means it is to be published.

5

PART 2
REGISTERED SOCIAL LANDLORDS
The register
20

10

Registered social landlords
(1)

The Regulator must keep a register of social landlords (“the register”).

(2)

Neither local authority landlords nor local authorities which provide housing services
are to be included in the register.

(3)

The Regulator must—
(a) keep the register open for inspection at all reasonable times, and
(b) make the register available on a website, or by other electronic means, to members
of the public.

15

(4)

The register must contain an entry for each body included in it setting out—
(a) the body’s name,
(b) details of how to contact the body,
(c) the body’s legal status,

20

(d) the body’s purposes or objects, and
(e) such other information relating to the body as the Regulator considers appropriate.
21

Population of the register
(1)

Each body which was, immediately before the commencement of this section, registered
in the register maintained by Ministers under section 57 of the Housing (Scotland) Act
2001 (asp 10) is to be included in the register.

(2)

Subsection (1) does not affect the Regulator’s power to remove the body from the
register under section 27 or 28.

25

22

Application
An application for inclusion in the register must—

30

(a) be made in such manner as the Regulator may determine, and
(b) include or be accompanied by such information as the Regulator may request.
23

35

Entry in the register
(1)

The Regulator must include every applicant body which it considers meets the
registration criteria in the register.

(2)

The “registration criteria” are—
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8

(a) the legislative registration criteria, and
(b) the regulatory registration criteria.
(3)
5

A body entered in the register is presumed to be eligible for registration while the
registration lasts, irrespective of whether and why the body is later removed from the
register.
Registration criteria

24

Legislative registration criteria
(1)

The “legislative registration criteria” are—
(a) that a body does not trade for profit,

10

(b) that a body is established for the purpose of, or has among its objects and powers,
the provision, construction, improvement or management of—
(i)

15

houses to be kept available for letting,

(ii) houses for occupation by members of that body, where the rules of that
body restrict membership to persons entitled or prospectively entitled (as
tenants or otherwise) to occupy a house provided or managed by that body,
or
(iii) hostels,
(c) that a body carries out, or intends to carry out, those purposes, objects or powers
in Scotland, and

20

(d) that any additional purposes or objects of a body must be from among the
following—
(i)

25

providing land, amenities or services, or providing, constructing, repairing
or improving buildings, for its residents (or for its residents and other
persons together),

(ii) acquiring, or repairing and improving, or creating by the conversion of
houses or other property, houses to be disposed of on sale, on lease, on
shared ownership terms or on shared equity terms,
(iii) constructing houses to be disposed of on shared ownership terms or on
shared equity terms,

30

(iv) managing—
(A) houses which are held on leases or other lettings (not being houses
falling within subsection (1)(b)(i) or (1)(b)(ii)), or

35

(B) blocks of flats (a block of flats meaning a building containing two or
more flats which are held on leases or other lettings and which are
occupied or intended to be occupied wholly or mainly for residential
purposes),
(v) providing services of any description for owners or occupiers of houses
in—

40
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9

(B) arranging property insurance,
(vi) encouraging and giving advice on the formation of registered social
landlords,
(vii) providing services for, and giving advice on the running of—
5

(A) registered social landlords, and
(B) other organisations whose activities are not carried on for profit which
are concerned with housing or matters connected with housing,
(viii) promoting or improving the economic, social or environmental wellbeing
of—

10

(A) its residents (or its residents and other persons together), or
(B) the area in which the houses or hostels it provides are situated,
(ix) giving financial assistance (by way of grant or loan or otherwise) to
persons in order to help them to acquire houses on shared equity terms.

15

(2A) But a body is not ineligible for registration by reason only that its powers include
power—
(a) to acquire commercial premises or businesses as an incidental part of a project or
series of projects undertaken for purposes or objects falling within subsection
(1)(b) or (1)(d),

20

(b) to repair, improve or convert any commercial premises acquired as mentioned in
paragraph (a) or to carry on for a limited period any business so acquired, or
(c) to repair or improve houses, or buildings in which houses are situated, after the
tenants have exercised, or claimed to exercise, rights to purchase under section 61
of the Housing (Scotland) Act 1987 (c.26).
(2B) Ministers may by order—

25

(a) amend the purposes, objects and powers specified in subsections (1)(d) and (2A),
(b) make such provision (including provision amending or otherwise modifying any
provision of this Act) which Ministers consider appropriate for the purpose of
applying any provision of this Act to, or adapting it for, bodies constituted
otherwise than as a registered society or registered company.

30

(2C) Before making any order under this section, Ministers must––
(a) have regard to the interests of persons who may become—
(i)

homeless, or

(ii) tenants of social landlords, and
(b) consult—
35

(a)

the Regulator,

(b) tenants of social landlords or their representatives,
(c)

social landlords or their representatives, and

(d) secured creditors of registered social landlords or their representatives.
40

(2D) Any order which restricts or limits purposes or objects in subsection (1)(d) has no effect
in relation to a body registered as a social landlord when the order was made.
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10

(2E) In this section—
“letting” includes the grant of a right or permission to occupy,
“residents”, in relation to a body, means persons occupying the houses or hostels
provided or managed by the body.
5

25

Regulatory registration criteria
(1)

The “regulatory registration criteria” are such criteria as the Regulator may set about—
(a) a body’s financial situation,
(b) the arrangements for a body’s governance and financial management,
(c) the manner in which a body provides housing services,

10

and different criteria may be set for different types of bodies or cases.
(2)

Before setting, revising or withdrawing any criteria, the Regulator must consult—
(a) Ministers,
(b) tenants of social landlords or their representatives,
(c) social landlords or their representatives, and

15

(d) secured creditors of registered social landlords or their representatives.
(3)

26

The Regulator must make arrangements for bringing the regulatory registration criteria
(and any revision or withdrawal) to the attention of those affected by it.
Guidance on registration criteria

(1)

The Regulator must issue guidance as to how it will assess whether a body meets the
registration criteria.

(2)

Before issuing or revising guidance, the Regulator must consult—

20

(a) Ministers,
(b) tenants of registered social landlords or their representatives,
(c) registered social landlords or their representatives, and
25

(d) secured creditors of registered social landlords or their representatives.
(3)

The Regulator must make arrangements for bringing any issue or revision of guidance to
the attention of those affected by it.
Removal from register

27
30

Compulsory de-registration
(1)

The Regulator may remove a body from the register under this section only if it
considers that the body—
(a) no longer meets (or has never met) the registration criteria,
(b) has ceased to carry out activities, or
(c) has ceased to exist.
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11

(2)

In determining whether to remove a body from the register, the Regulator may require
the body to provide information demonstrating that it meets any of the registration
criteria.

(3)

Before removing a body from the register the Regulator must—

5

(a) take all reasonable steps to give the body at least 14 days’ notice, and
(b) have regard to any views expressed by the body in that period.
28

Voluntary de-registration
(1)

The Regulator must set de-registration criteria to be applied where a registered social
landlord seeks to be removed from the register (and may set different criteria for
different types of bodies or cases).

(2)

A registered social landlord may ask the Regulator to remove it from the register on the
ground that it meets the de-registration criteria.

(3)

The Regulator, if satisfied that the landlord meets the de-registration criteria, must
remove the landlord from the register.

(4)

Before setting or revising de-registration criteria, the Regulator must consult—

10

15

(a) Ministers,
(b) tenants of registered social landlords or their representatives,
(c) registered social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
20

(5)

The Regulator must make arrangements for bringing the de-registration criteria (and any
revision) to the attention of those affected by them.
Appeals

29

Appeal against decision on registration or removal
(1)

25

A body may appeal to the Court of Session against a decision of the Regulator—
(a) not to register it,
(b) to remove it from the register, or
(c) not to remove it from the register.

(2)

The Court may determine an appeal by—
(a) confirming the decision,

30

(b) quashing the decision, or
(c) remitting the case to the Regulator for reconsideration,
and the Court’s determination of the matter is final.
(3)

35

Where the appeal is against a decision to remove a body from the register, the Regulator
must not remove the body before the appeal has been finally determined or is
withdrawn.
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Communication with other regulators
30

Communication with other regulators
(1)

5

As soon as reasonably practicable after registering or de-registering a body, the
Regulator must—
(a) in the case of a charity, notify the Office of the Scottish Charity Regulator,
(b) in the case of a registered society, notify the Financial Services Authority, and
(c) in the case of a registered company, notify the registrar of companies.

(2)
10

As soon as reasonably practicable after an appeal is brought under section 29, the
Regulator must give notice of the outcome of the appeal to—
(a) in the case of a charity, the Office of the Scottish Charity Regulator,
(b) in the case of a registered society, the Financial Services Authority, and
(c) in the case of a registered company, the registrar of companies.

(3)

The Office of the Scottish Charity Regulator must keep a record of any notice it is given
under this section.

15

PART 3
PERFORMANCE OF SOCIAL LANDLORDS
Scottish Social Housing Charter
31

Scottish Social Housing Charter
Ministers must set out standards and outcomes which social landlords should aim to
achieve when performing housing activities.

20

The document in which those standards and outcomes are set out is to be known as the
“Scottish Social Housing Charter”.
32

Standards and outcomes
(1)

25

Standards and outcomes set out in the Scottish Social Housing Charter may, for
example, relate to—
(a) the housing needs for which social landlords should provide,
(b) the prevention and alleviation of homelessness,
(c) the provision and management of sites for gypsies and travellers, whatever their
race or origin,

30

(d) the acquisition and disposal of housing accommodation,
(e) the allocation of housing accommodation,
(f) the terms of tenancies and the principles upon which levels of rent should be
determined,
(g) the condition and quality of housing accommodation,

35

(h) the maintenance and repair of housing accommodation,
(i) the contribution of registered social landlords and local authority landlords to the
amenity of the areas in which housing accommodation is situated,
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(ia) the contribution to and promotion of the environmental well-being and
regeneration of the areas in which housing accommodation is situated,
(j) the prevention of harassment or anti-social behaviour,
(k) the provision of information to the public by registered social landlords on their
housing services and governance arrangements,

5

(l) the participation of tenants (and bodies representing tenants) in formulating social
landlords’ proposals concerning the provision of housing services and in
reviewing those proposals once formulated,
(m) the procedures for dealing with tenants’ complaints about social landlords and for
resolving other disputes between social landlords and their tenants.

10

(2)

33

Different standards and outcomes may be set out for different social landlords or for
different areas or cases.
Scottish Social Housing Charter: supplemental

(1)
15

Ministers—
(a) must review the Scottish Social Housing Charter from time to time, and
(b) may revise it following such a review.

(2)

Before preparing the Scottish Social Housing Charter (and when reviewing it), Ministers
must––
(za) have regard to the interests of persons who may become—

20

(i)

homeless, or

(ii) tenants of social landlords, and
(zb) consult—
(a)

the Regulator,

(b) tenants of social landlords or their representatives,
25

(ba) homeless persons or bodies representing the interests of homeless persons,
(bb) recipients of housing services provided by social landlords or their
representatives,
(c)

social landlords or their representatives,

(d) secured creditors of registered social landlords or their representatives,
30

(e)

the Accounts Commission for Scotland, and

(f)

the Commission for Equality and Human Rights and such other bodies
representing equal opportunities interests as Ministers think fit.

(3)

The Scottish Social Housing Charter (and any revision) does not have effect unless a
proposed Charter (or revision) has been laid before and approved by a resolution of the
Scottish Parliament.

(4)

Ministers must—

35

(a) publish the Scottish Social Housing Charter (and any revision), and
(b) make arrangements for bringing the Scottish Social Housing Charter (and any
revision) to the attention of—
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(i)

social landlords, and

(ii) registered tenant organisations associated with social landlords.
Targets, guidance, code of conduct and equal opportunities
34
5

10

Performance improvement targets
(1)

The Regulator may set performance improvement targets specifying the level or quality
of housing services or the standard of housing activities which social landlords must aim
to provide by a specified time.

(2)

Different performance improvement targets, or different times, may be set for different
social landlords or for different areas or cases.

(3)

Before issuing, revising or withdrawing a performance improvement target, the
Regulator must consult—
(a) Ministers,
(b) tenants of social landlords or their representatives,
(ba) homeless persons or bodies representing the interests of homeless persons,

15

(bb) recipients of housing services provided by social landlords or their
representatives,
(c) social landlords or their representatives,
(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.

20

This subsection does not apply where—
(i) the performance improvement target affects only one social landlord, or
(ii) the Regulator considers that there is an urgent need to set the performance
improvement target.
(4)

25

35

The Regulator must make arrangements for bringing a performance improvement target
(and any revision or withdrawal) to the attention of affected social landlords.
Guidance: housing activities

(1)

The Regulator must issue guidance setting out—
(a) indicators by reference to which it intends to measure progress towards achieving
standards and outcomes set out in the Scottish Social Housing Charter, and

30

(b) how it otherwise intends to assess whether a social landlord has achieved, or made
progress towards achieving those standards and outcomes.
(2)

The Regulator may also issue guidance—
(a) setting out indicators by reference to which it intends to measure progress towards
meeting a performance improvement target,

35

(b) setting out how it otherwise intends to assess whether a social landlord has met, or
made progress towards meeting, a performance improvement target,
(c) on any other matter related to housing services provided by social landlords.
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(3)

Guidance may be given generally or for particular purposes (and different guidance may
be issued for different social landlords or for different areas or cases).

(4)

Before issuing, revising or withdrawing general guidance, the Regulator must consult—
(a) Ministers,

5

(b) tenants of social landlords or their representatives,
(ba) homeless persons or bodies representing the interests of homeless persons,
(bb) recipients of housing services provided by social landlords or their
representatives,
(c) social landlords or their representatives,

10

(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.
(5)

36
15

20

The Regulator must make arrangements for bringing its guidance (and any revision or
withdrawal) to the attention of affected social landlords.
Code of conduct: governance and financial accountability

(1)

The Regulator must issue a code of conduct setting out standards of financial
management and governance for registered social landlords.

(2)

The code of conduct may make different provision for different registered social
landlords or for different areas or cases.

(3)

The Regulator must issue guidance on the code of conduct.

(4)

Before issuing or revising its code of conduct or guidance, the Regulator must consult—
(a) tenants of registered social landlords or their representatives,
(b) registered social landlords or their representatives, and
(c) secured creditors of registered social landlords or their representatives.

(5)
25

36A

Financial management or governance targets for registered social landlords

(1)

The Regulator may set financial management or governance targets specifying standards
of financial management or governance which registered social landlords must aim to
achieve by a specified time.

(2)

Different financial management or governance targets, or different times, may be set for
different registered social landlords or for different cases.

(3)

Before issuing, revising or withdrawing a financial management or governance target,
the Regulator must consult—

30

35

The Regulator must make arrangements for bringing the code of conduct (and any
revision) and its guidance (and any revision) to the attention of registered social
landlords.

(a) Ministers,
(b) tenants of registered social landlords or their representatives,
(c) registered social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
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This subsection does not apply where—
(i)

the financial management or governance target affects only one registered social
landlord, or

(ii) the Regulator considers that there is an urgent need to set the financial
management or governance target.

5

(4)

36B
10

(1)

The Regulator must make arrangements for bringing a financial management or
governance target (and any revision or withdrawal) to the attention of affected registered
social landlords.
Guidance: financial management or governance targets
The Regulator may issue guidance—
(a) setting out indicators by reference to which it intends to measure progress towards
meeting a financial management or governance target,
(b) setting out how it otherwise intends to assess whether a registered social landlord
has met, or made progress towards meeting, a financial management or
governance target.

15

(2)

Guidance may be given generally or for particular purposes (and different guidance may
be issued for different registered social landlords or for different cases).

(3)

Before issuing, revising or withdrawing guidance on a financial management or
governance target, the Regulator must consult those persons who it was required to
consult when issuing or revising the target.

(4)

The Regulator must make arrangements for bringing its guidance (and any revision or
withdrawal) to the attention of affected registered social landlords.

20

37

Encouragement of equal opportunities
Social landlords when performing housing services must act in a manner which
encourages equal opportunities and in particular the observance of the requirements of
the law for the time being relating to equal opportunities.

25

Assessing and reporting
38

Assessment of social landlords
(1)

30

When assessing a social landlord’s performance of housing activities, the Regulator
must consider—
(a) the level and quality of housing services provided by the social landlord (with
particular regard to the level of rents and other service charges),
(b) the Scottish Social Housing Charter,
(c) any relevant performance improvement target, and

35

(d) any relevant guidance issued under section 35.
(2)

When assessing a registered social landlord’s financial well-being or standards of
governance, the Regulator must consider––
(a) the code of conduct and guidance issued under section 36,
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(b) any relevant financial management or governance target, and
(c) any relevant guidance issued under section 36B.
39

Performance reports
(1)

5

The Regulator must publish performance reports containing—
(a) an assessment of social landlords’ performance in—
(i)

achieving the standards and outcomes set out in the Scottish Social
Housing Charter, and

(ii) meeting any relevant performance improvement targets,
(b) the identity of any social landlord considered to have failed, or to be at risk of
failing, to achieve those outcomes or meet those standards and targets.

10

(2)

The Regulator may include in a performance report—
(a) information about regulatory interventions made by the Regulator,
(b) information about the financial well-being of registered social landlords generally,
(c) such other information about the performance of social landlords or the financial
well-being or standards of governance of registered social landlords which the
Regulator considers likely to be useful to—

15

(i)

social landlords, or

(ii) persons who are, or who may become, tenants of social landlords or other
recipients of housing services provided by social landlords.
20

(3)

The Regulator may publish performance reports as often as it considers appropriate but
must do so at intervals of not more than 12 months.

(4)

As soon as practicable after publishing a performance report, the Regulator must—
(a) lay a copy of it before the Scottish Parliament, and
(b) send a copy of it to Ministers.

25

PART 4
INQUIRIES AND INFORMATION
Inquiries
40

Inquiries about social landlords
(1)

30

The Regulator may make inquiries about—
(a) a social landlord, or
(b) a body which at the material time is or was connected to a registered social
landlord or a local authority landlord.

(2)

Inquiries may be made—
(a) at any time, and

35

(b) generally or for particular purposes.
(3)

Inquiries may relate to—
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(a) a social landlord’s housing activities, or
(b) a registered social landlord’s financial or other affairs.
(4)

Inquiries may be carried out—
(a) by the Regulator, or

5

(b) by another person (an “inquirer”) appointed by the Regulator,
and, where carried out by an inquirer, references to the Regulator in sections 41 to 47
include references to the inquirer.
(5)

10

41

Where inquiries are made about a body connected to a registered social landlord or a
local authority landlord, references to the social landlord in sections 41 and 44 are
references to the social landlord and the connected body.
Inquiries: general powers

(1)

The Regulator, when making inquiries, has the following general powers in addition to
the powers conferred by section 46 and other provisions of this Act.

(2)

The Regulator has a right of access at all reasonable times to—

15

(a) any premises occupied by the social landlord concerned, and
(b) any document or other information relating to the social landlord concerned which
the Regulator believes to be relevant to the inquiries.
(3)

The social landlord concerned and any person in premises accessed under subsection (2)
must provide such facilities and assistance as the Regulator may reasonably request in
connection with the inquiries.

(4)

A person holding or accountable for any document or other information of a kind
described in subsection (2) must, if so required, attend before the Regulator in person to
produce the document or, as the case may be, give the information.

(5)

The Regulator may inspect, copy, make extracts from or take away any document or
other information found on premises accessed under subsection (2) (including any
information accessible by computers on the premises but stored elsewhere).

(6)

It is an offence for a person, without reasonable excuse—

20

25

(a) to fail to comply with subsection (3) or (4), or
(b) to otherwise obstruct the Regulator from properly exercising its powers when
making inquiries.

30

(7)

42

Inquiries: survey powers
(1)

35

A person guilty of an offence under subsection (6) is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.

The Regulator may arrange for a survey of the condition of housing accommodation
where it suspects that the standard to which it is being maintained means that a social
landlord is, or is at risk of, failing—
(a) to achieve a standard or an outcome set out in the Scottish Social Housing
Charter,
(b) to meet a performance improvement target,

40
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(c) to implement an approved performance improvement plan.

5

(2)

The Regulator may require the social landlord to pay some or all of the expenses of the
survey.

(3)

A survey may be carried out by any person authorised in writing by the Regulator.

(4)

The authorised person—
(a) has a right of access to the housing accommodation at all reasonable times to
carry out the survey,
(b) must, when seeking to enter accommodation in order to carry out a survey,
produce a copy of his or her authorisation on request by an occupier.

10

15

(5)

The Regulator must give the social landlord at least 28 days’ notice of its intention to
carry out a survey.

(6)

A social landlord to which notice is given under subsection (5) must give each occupier
of the housing accommodation concerned at least 7 days’ notice of the Regulator's
intention to carry out a survey.

(7)

The authorised person must—
(a) produce a written report after carrying out a survey, and
(b) give a copy of the report to the Regulator.

(8)

The Regulator must give a copy of the authorised person’s report to the social landlord.

(9)

It is an offence for a person, without reasonable excuse—

20

(a) to fail to comply with subsection (6), or
(b) to obstruct an authorised person from carrying out a survey under this section.
(10) A person guilty of an offence under subsection (9) is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.
43

25

Exceptional audit
(1)

The Regulator may, as part of inquiries about a registered social landlord’s financial or
other affairs, arrange for a qualified auditor (appointed by the Regulator) to—
(a) audit the registered social landlord’s accounts and balance sheet, and
(b) report to the Regulator about matters specified by the Regulator.
“qualified auditor” means a person eligible for appointment as auditor of the registered
social landlord’s ordinary accounts.

30

35

(2)

It is for the Regulator to pay for the expenses of the audit (including the auditor’s
remuneration).

(3)

An audit done under this section is additional to, and does not affect, any other audit
done or to be done under any other enactment.

(4)

It is an offence for a person, without reasonable excuse, to obstruct a person from
carrying out an audit under this section.

(5)

A person guilty of an offence under subsection (4) is liable on summary conviction to a
fine not exceeding level 5 on the standard scale.
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44

Reports on inquiries
(1)

The Regulator may prepare and publish a report of any inquiries it makes.

(2)

The Regulator must—
(a) publish a statement setting out the types of inquiries on which it intends to publish
reports, and

5

(b) make arrangements for bringing its statement (and any revision) to the attention
of––
(i)

Ministers,

(ii) tenants of social landlords,
10

(iii) social landlords,
(iv) secured creditors of registered social landlords, and
(v) the Accounts Commission for Scotland.

15

(3)

The Regulator must send a copy of a report prepared under this section to the social
landlord concerned.

(4)

Where the Regulator publishes a report, it must send a copy of the report to every
registered tenant organisation associated with the social landlord which is the subject of
the report.
Information

45
20

Information from tenants on significant performance failures
(1)

The Regulator must make arrangements to enable and assist tenants of social landlords
to provide it with information on significant performance failures by social landlords.

(2)

The Regulator must publish a statement setting out—
(a) what it considers to be a significant performance failure (with reference to
standards and outcomes in the Scottish Social Housing Charter, performance
improvement targets, financial management and governance targets and the code
of conduct issued under section 36), and

25

(b) details of its arrangements (including details of how it will deal with information
provided and how it will respond to tenants).
46
30

Power to obtain information
(1)

The Regulator may, when making inquiries or otherwise for a purpose connected with
its functions, require any person to provide it with any document or other information
relating to—
(a) a social landlord, or
(b) a body which at the material time is or was connected to a registered social
landlord or a local authority landlord.

35

(2)

A requirement must specify—
(a) the document or other information which the person must provide, and
(b) where and by when the person must provide it.
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A requirement must not be made of a person other than the social landlord or connected
body concerned unless—
(a) the social landlord or connected body has already failed to comply with a
requirement to provide the document or other information, or

5

(b) the Regulator believes that the social landlord or connected body is unable to
provide the document or other information.
(4)

This section does not authorise the Regulator to require—
(a) the disclosure of anything which a person would be entitled to refuse to disclose
on grounds of confidentiality in the Court of Session, or

10

(b) a banker to disclose anything in breach of a duty of confidentiality owed to
anyone other than the social landlord or connected body concerned (or any other
body connected to the social landlord).
(5)

15

47

The Regulator may copy, or make extracts from, any document or other information it
receives.
Failure to provide information etc.

(1)

It is an offence for a person, without reasonable excuse, to fail to comply with a
requirement made under section 46.

(2)

It is an offence for a person, knowingly or recklessly, to provide information which is
false or misleading in a material respect to the Regulator or any other person—

20

(a) in purported compliance with a requirement made under section 46, or
(b) otherwise if the person knows, or could reasonably be expected to know, that the
information may be used by, or provided to, the Regulator.
(3)

It is an offence for a person intentionally to alter, suppress, conceal or destroy a
document or other information which the person, or which the person knows another
person, has been required to provide under section 46.

(4)

A person guilty of an offence under subsection (1) is liable on summary conviction to a
fine not exceeding level 3 on the standard scale.

(5)

A person guilty of an offence under subsection (2) or (3) is liable on summary
conviction to a fine not exceeding level 5 on the standard scale.

25

30

47A
(1)

Social landlords’ involvement of tenants etc. when providing information
The Regulator must issue guidance setting out the extent to which social landlords must
seek to involve persons (or representatives of such persons) who are or who may
become—
(a) homeless,

35

(b) tenants of social landlords, or
(c) recipients of housing services provided by social landlords,
in the preparation of information to be given by social landlords to the Regulator.
(2)

40

The Regulator may require a social landlord to provide information on how it has
involved such persons (or their representatives) in providing information to which the
guidance relates.
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(3)

Guidance may be given generally or for particular purposes (and different guidance may
be issued for different social landlords or for different areas or cases).

(4)

Before issuing or revising guidance, the Regulator must consult—
(a) Ministers,

5

(b) tenants of social landlords or their representatives,
(ba) homeless persons or bodies representing the interests of homeless persons,
(bb) recipients of housing services provided by social landlords or their
representatives,
(c) social landlords or their representatives,

10

(d) secured creditors of registered social landlords or their representatives, and
(e) the Accounts Commission for Scotland.
(5)

The Regulator must make arrangements for bringing its guidance (and any revision or
withdrawal) to the attention of affected social landlords.
Code of practice

15

20

48

Code of practice: inquiries
(1)

The Regulator must issue a code of practice on inquiries setting out how it intends to
make inquiries and otherwise perform its functions under this Part.

(2)

The code of practice may, in particular, set out examples of situations in which it may
make inquiries, arrange for surveys or audits or require information to be provided.

(3)

The code of practice must be kept under review and must be re-issued (with any
revisions which the Regulator thinks appropriate) at least once every 5 years.

(4)

Before issuing a code of practice, the Regulator must consult—
(a) Ministers,
(b) tenants of social landlords or their representatives,

25

(ba) homeless persons or bodies representing the interests of homeless persons,
(bb) recipients of housing services provided by social landlords or their
representatives,
(c) social landlords or their representatives,
(d) secured creditors of registered social landlords or their representatives, and

30

(e) the Accounts Commission for Scotland.
(5)
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PART 5
REGULATORY INTERVENTION
Introductory
49

Regulatory intervention

5

Regulatory intervention may consist of any combination of the Regulator—
(a) requiring submission of a performance improvement plan (see section 52),
(b) serving an enforcement notice (see section 53),
(c) appointing, or requiring the appointment of, a manager (see sections 54 and 55),
(d) removing, suspending or appointing a registered social landlord’s officers or
agents (see sections 57 to 62),

10

(e) acting to protect a registered social landlord’s assets (see sections 63 and 64).
50

Exercise of regulatory intervention powers
(1)

This section applies where the Regulator is deciding—
(a) whether to make a regulatory intervention,

15

(b) which regulatory intervention to make, or
(c) how to make a regulatory intervention.
(2)

The Regulator must consider—
(a) the desirability of social landlords being free to choose how to provide housing
services and manage their financial and other affairs,

20

(b) the speed with which the failure or other problem needs to be dealt with, and
(c) its code of practice issued under section 51.
51

25

30

Code of practice: regulatory intervention
(1)

The Regulator must issue a code of practice on regulatory interventions setting out how
it intends to make decisions referred to in section 50(1).

(2)

The code of practice may, in particular, set out examples of situations in which it may
make a regulatory intervention.

(3)

The code of practice must be kept under review and must be re-issued (with any
revisions which the Regulator thinks appropriate) at least once every 5 years.

(4)

Before issuing a code of practice, the Regulator must consult—
(a) Ministers,
(b) tenants of social landlords or their representatives,
(ba) homeless persons or bodies representing the interests of homeless persons,
(bb) recipients of housing services provided by social landlords or their
representatives,

35

(c) social landlords or their representatives,
(d) secured creditors of registered social landlords or their representatives, and
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(e) the Accounts Commission for Scotland.
(5)

The Regulator must make arrangements for bringing the issued code of practice to the
attention of social landlords.
Remedial action

5

52

Performance improvement plans
(1)

This section applies where the Regulator, having made inquiries or otherwise,
considers—
(a) that a social landlord is, or is at risk of, failing—
(i)

10

to achieve a standard or an outcome set out in the Scottish Social Housing
Charter, or

(ii) to meet a performance improvement target,
(b) that––
(i)
15

a registered social landlord is, or is at risk of, failing to meet a financial
management or governance target, or

(ii) there has been misconduct or mismanagement in a registered social
landlord’s financial or other affairs, or
(c) that any other conduct by a social landlord justifies requiring it to submit and
implement a performance improvement plan.
(2)

20

The Regulator may require the social landlord to submit, by such time as the Regulator
may specify, a performance improvement plan setting out how and by when the social
landlord proposes to rectify or avoid the failure or other problem.

(2A) The Regulator may require the social landlord to involve in such a way as the Regulator
may specify, persons (or representatives of persons) who are or who may become—
(a) homeless,
25

(b) tenants of the social landlord, or
(c) recipients of housing services provided by the social landlord,
in preparing a performance improvement plan.

30

35

(2B) The Regulator may require the social landlord to provide information on how it has
involved such persons (or their representatives) in the preparation of a performance
improvement plan.
(3)

The Regulator may approve (with or without modifications or additional conditions) or
reject a performance improvement plan submitted to it.

(4)

The Regulator must not—
(a) approve a performance improvement plan submitted by a social landlord with
modifications or additional conditions, or
(b) reject a performance improvement plan submitted by a social landlord,
unless it has given the social landlord notice of its intention to do so and has had regard
to any views expressed by the social landlord within such period as the Regulator may
specify.
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(5)

An approved performance improvement plan must be implemented by the social
landlord concerned.

(6)

The social landlord must—
(a) publish the approved performance improvement plan, and

5

(b) send a copy of it to any registered tenant organisation associated with the social
landlord.
(7)

53
10

Where a performance improvement plan is rejected, the social landlord must submit a
revised plan to the Regulator by such time as the Regulator may specify.
Enforcement notices

(1)

The Regulator may serve an enforcement notice if, having made inquiries or otherwise,
it considers—
(a) that a social landlord is, or is at risk of, failing—
(i)

15

to achieve a standard or an outcome set out in the Scottish Social Housing
Charter,

(ii) to meet a performance improvement target, or
(iii) to implement an approved performance improvement plan,
(b) that––
(i)

20

a registered social landlord is, or is at risk of, failing to meet a financial
management or governance target, or

(ii) there has been misconduct or mismanagement in a registered social
landlord’s financial or other affairs,
(c) that the interests of a social landlord’s tenants need protection,
(d) that a registered social landlord’s assets need protection,
(e) that a registered social landlord’s financial viability is in jeopardy, or

25

(f) that any other conduct by a social landlord justifies serving an enforcement notice.
(2)

An enforcement notice is a notice requiring the social landlord concerned to take
action—
(a) to rectify or avoid a failure or other problem, or
(b) to protect its tenants or assets.

30

(3)

An enforcement notice must—
(a) say why it has been served, and
(b) state by when the social landlord must take action.

(4)

The Regulator must—
(a) publish an enforcement notice, and

35

(b) send a copy of it to every registered tenant organisation associated with the social
landlord concerned.
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Managerial appointment
54

Appointment of manager for housing activities
(1)

5

This section applies where the Regulator, having made inquiries or otherwise,
considers—
(a) that a social landlord is, or is at risk of, failing—
(i)

to achieve a standard or an outcome set out in the Scottish Social Housing
Charter,

(ii) to meet a performance improvement target,
(iii) to implement an approved performance improvement plan, or
10

(iv) to comply with an enforcement notice, and
(b) that a person needs to be appointed in order to ensure that the social landlord
provides housing services to an appropriate standard.
(2)

The Regulator may appoint, or require the social landlord to appoint, a manager—
(a) to manage its housing activities generally, or

15

(b) to manage particular aspects of those activities.
(3)

Before appointing or requiring appointment of a manager for a local authority or a local
authority landlord, the Regulator must—
(a) consult—
(i)

20

the local authority or local authority landlord,

(ii) such bodies representing local authorities as it thinks fits, and
(iii) the Accounts Commission for Scotland, and
(b) have regard to views expressed by those consulted by such time as the Regulator
may specify.
55

25

Appointment of manager for financial or other affairs
(1)

This section applies where the Regulator, having made inquiries or otherwise, considers
that a person needs to be appointed in order to ensure that the registered social landlord
manages its financial or other affairs to an appropriate standard.

(2)

The Regulator may appoint, or require the registered social landlord to appoint, a
manager—

30

(a) to manage its financial and other affairs generally, or
(b) to manage particular aspects of those affairs.
56

Appointment of manager: supplementary
(1)

It is for the Regulator to determine the terms on which a manager is to be appointed
under section 54 or 55 (including as to period of appointment and remuneration and
expenses).

(2)

It is for the social landlord to pay the manager’s remuneration and expenses.

(3)

A manager has—

35
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(a) general powers to do anything required to perform the manager’s functions
(including power to enter into agreements or do anything else which the social
landlord has power to do), and
(b) such specific powers as the Regulator may specify.
5

(4)

But a manager must comply with any direction by the Regulator about the performance
of the manager’s functions (and may be removed on failure to so comply).

(5)

A manager acts as the social landlord’s agent and is accordingly not personally liable on
an agreement entered into as manager.

(6)

Anyone dealing with a manager in good faith and for value need not inquire whether the
manager is acting within the powers conferred by virtue of this section.

10

Registered social landlords: removal, suspension and appointment of officers etc.
57

General power to remove officers
(1)

The Regulator may remove an officer of a registered social landlord if the officer—
(a) is an undischarged bankrupt or is otherwise apparently insolvent,

15

(b) is subject to a disqualification order or a disqualification undertaking under the
Company Directors Disqualification Act 1986 (c.46) or equivalent legislation in
Northern Ireland,
(c) is disqualified from being a charity trustee under section 69 of the Charities and
Trustee Investment (Scotland) Act 2005 (asp 10),

20

(d) is, because of a mental disorder, incapable of acting, or
(e) is impeding the proper management of the registered social landlord because of
absence or other failure to act.
(2)

25

Before removing an officer, the Regulator must give at least 14 days’ notice of its
intention to do so to—
(a) the officer, and
(b) the registered social landlord.

(3)

58
30

In this section “apparently insolvent” has the meaning given by the Bankruptcy
(Scotland) Act 1985 (c.66).
Suspension of officers etc. during or following inquiries

(1)

The Regulator, when making or having made inquiries, may suspend a responsible
individual (pending decision on removal or otherwise) where it considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs,
(b) that the interests of a registered social landlord’s tenants need protection,

35

(c) that a registered social landlord’s assets need protection, or
(d) that the responsible individual—
(i)

is, during a moratorium under section 72, obstructing the Regulator from
performing its functions under Part 7, or

(ii) is not co-operating in accordance with section 81(2).
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(2)

The Regulator, unless it considers the case to be one of urgency, must give at least 14
days’ notice of its intention to suspend a responsible individual to—
(a) the responsible individual, and
(b) the registered social landlord.

5

(3)

A suspension ceases to have effect—
(a) if the Regulator removes the individual or lifts the suspension, or
(b) where the Regulator does not so act, on the day falling 6 months after the inquiries
concerned are concluded.

(4)
10

The Regulator may give the registered social landlord directions about—
(a) the performance of a suspended individual’s functions,
(b) any other matter arising from the suspension,
and may appoint an individual, on such terms as it thinks fit, to perform the suspended
individual’s functions.

(5)
15

It is an offence for a suspended individual to take any action in relation to the
management or control of—
(a) the registered social landlord concerned, or
(b) any other registered social landlord,
without the Regulator’s consent.

(6)
20

59

An individual guilty of such an offence is liable on summary conviction to a fine not
exceeding level 5 on the standard scale.
Removal of officers etc. following inquiries

(1)

The Regulator may remove a responsible individual where, having made inquiries, it
considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs,

25

(b) that the interests of a registered social landlord’s tenants need protection,
(c) that a registered social landlord’s assets need protection, or
(d) that the responsible individual—
(i)
30

is, during a moratorium under section 72, obstructing the Regulator from
performing its functions under Part 7, or

(ii) is not co-operating in accordance with section 81(2).
(2)

Before removing a responsible individual, the Regulator must give at least 14 days’
notice of its intention to do so to—
(a) the responsible individual, and

35

(b) the registered social landlord.
(3)

It is an offence for a removed individual to take any action in relation to the
management or control of—
(a) the registered social landlord concerned, or
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(b) any other registered social landlord,
without the Regulator’s consent.
(4)

An individual guilty of such an offence is liable, on summary conviction, to—
(a) imprisonment for a term not exceeding 3 months,

5

(b) a fine not exceeding level 5 on the standard scale, or
(c) both.
60

Responsible individuals
“Responsible individual” (used in sections 58 and 59) means an officer or agent of a
registered social landlord who appears to the Regulator—

10

(a) to have been responsible for,
(b) to have facilitated or otherwise contributed to, or
(c) to have been privy to,
the misconduct, mismanagement, failure or other problem concerned.
61

15

Appeals against suspension or removal
(1)

An individual may appeal to the Court of Session against the Regulator’s decision to—
(a) remove the individual under section 57 or 59, or
(b) suspend the individual under section 58.

(2)

The Court may determine an appeal by—
(a) confirming the decision,

20

(b) quashing the decision,
(c) remitting the case to the Regulator for reconsideration,
and the Court’s determination of the matter is final.
62

Appointment of new officers
(1)

25

The Regulator may appoint an individual as an officer of a registered social landlord—
(a) in place of an officer it removes under section 57 or 59,
(b) where there are no officers,
(ba) where—
(i)

30

the registered social landlord has an insufficient number of officers to be
able to appoint an officer under its constitution, and

(ii) the constitution does not provide a mechanism for appointing an officer in
such circumstances, or
(c) if the Regulator considers that an additional officer is needed for the proper
management of the registered social landlord’s financial or other affairs.
(2)

35

It is for the Regulator to determine the terms on which an officer is appointed (including
as to period of appointment and remuneration and expenses).
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(2A) The Regulator may require the registered social landlord to purchase and maintain
personal indemnity insurance approved by the Regulator for the officer appointed.
“personal indemnity insurance” means insurance designed to indemnify against liability
attaching to an individual in connection with any negligence, default, or breach of duty
committed in the individual’s capacity as officer but does not include insurance with a
provision—

5

(a) prohibited by section 68A(2) of the Charities and Trustee Investment (Scotland)
Act 2005 (asp 10),
(b) prohibited by section 234(3) of the Companies Act 2006 (c.46), or
10

(c) which would be prohibited if the registered social landlord was a registered
company or a charity.
(3)

The Regulator may renew the appointment of an officer on expiry of any period of
appointment so determined.

(4)

It is for the registered social landlord to pay the appointed officer’s remuneration and
expenses.

(5)

An appointed officer is entitled—

15

(a) to require a general meeting of the registered social landlord to be convened
within 21 days of giving notice to the landlord’s officers of a request to that effect,
(b) to attend, speak and vote at such a general meeting (whether or not convened in
pursuance of paragraph (a)),

20

(c) to move a resolution at such a general meeting (whether or not so convened), and
(d) to resign or retire in accordance with the registered social landlord’s constitution.
(6)
25

An appointment may be made despite any contrary restriction in the registered social
landlord’s constitution (and any such restriction contrary to anything done by virtue of
this section is accordingly overridden in relation to the appointment concerned).
Registered social landlords: asset protection

63

Restrictions on dealings during or following inquiries
(1)

30

This section applies if the Regulator, when making or having made inquiries,
considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs,
(b) that the interests of a registered social landlord’s tenants need protection,
(c) that a registered social landlord’s assets need protection, or
(d) that a registered social landlord’s financial viability is in jeopardy.

35

(2)

The Regulator may—
(a) direct the registered social landlord not to—
(i)

undertake particular transactions, or

(ii) make payments of a particular nature or amount,
without the Regulator’s consent, or
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(b) direct a bank or other person not to dispose of any money, securities or other
assets it holds for the registered social landlord without the Regulator’s consent.
(3)

It is an offence for a person to fail to comply with a direction.

(4)

A person guilty of such an offence is liable on summary conviction to—

5

(a) imprisonment for a term not exceeding 3 months,
(b) a fine not exceeding level 5 on the standard scale, or
(c) both.
64

Transfer of assets following inquiries
(1)

10

This section applies if the Regulator, having made inquiries, considers—
(a) that there has been misconduct or mismanagement in a registered social landlord’s
financial or other affairs, or
(b) that a registered social landlord’s viability is in jeopardy for financial or
governance reasons or because it cannot provide housing services to an acceptable
standard.

15

(1A) In either case the Regulator must also consider that a transfer of some or all of a
registered social landlord’s assets would improve the management of the assets.
(2)

The Regulator may direct the registered social landlord to transfer some or all of its
assets to another registered social landlord.

(3)

The Regulator must—

20

(a) before making a direction, consult—
(i)

the tenants of any houses it proposes to transfer, and

(ii) any secured creditor whom the Regulator knows to hold security over those
houses, and
(b) when making a direction, have regard to any views expressed by those consulted
by such time as the Regulator may specify.

25

(4)

A transfer of assets under a direction must be made on terms specified in, or determined
in accordance with, the direction.

(5)

Those terms must however—
(a) in the case of a transfer of some (but not all) of a registered social landlord’s
assets, set the price at not less than the amount which the Regulator, having
obtained an independent valuation, considers the assets would fetch if sold by a
willing seller to a willing registered social landlord, and

30

(b) in the case of a transfer of all of a registered social landlord’s assets, provide for
the settlement or transfer of all the transferor’s proper debts and liabilities in
respect of the assets (whether secured or not).

35

(6)

40

The Regulator may direct the transfer of assets from a registered social landlord which is
a charity only if the recipient registered social landlord is a charity which the Regulator,
after consulting the Office of the Scottish Charity Regulator, considers has the same or
similar charitable purposes (within the meaning of section 7(2) of the Charities and
Trustee Investment (Scotland) Act 2005 (asp 10)).


1081

Housing (Scotland) Bill
Part 6—Registered social landlords: accounts and audit

32

(7)

The Regulator may direct the transfer of assets which the registered social landlord is
under a duty to apply in accordance with section 19(1) of the Charities and Trustee
Investment (Scotland) Act 2005 (asp 10) only if the Regulator—
(a) consults with the Office of the Scottish Charity Regulator, and

5

(b) after doing so, considers that the recipient registered social landlord will secure
the proper application of those assets for the purposes which were set out in the
transferor registered social landlord’s entry in the Scottish Charity Register
immediately before its removal from that register.

PART 6
10

REGISTERED SOCIAL LANDLORDS: ACCOUNTS AND AUDIT
65

Determination of accounting requirements
(1)

The Regulator may determine accounting requirements with a view to ensuring that the
accounts of each registered social landlord—
(a) are prepared in a proper form, and

15

(b) give a true and fair view of—
(i)

its state of affairs in relation to its housing activities, and

(ii) the disposition of funds and assets which it holds, or has held, in
connection with its housing activities.
(2)

A determination may be made generally or for particular purposes (and different
determinations may be made for different registered social landlords or different cases).

(3)

Before making, revising or withdrawing a determination, the Regulator must consult—

20

(a) registered social landlords or their representatives,
(b) the Office of the Scottish Charity Regulator,
(c) the Office for Tenants and Social Landlords, and
25

(d) such bodies representing auditors and accountants as the Regulator thinks fit.
(4)

The Regulator must make arrangements for bringing a determination (and any revision
or withdrawal) to the attention of affected registered social landlords.

(5)

A determination must not relate to a period beginning before it is published.

66
30

67
35
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Compliance with accounting requirements
(1)

The accounts of a registered social landlord must comply with accounting requirements
determined by the Regulator.

(2)

The auditor’s report must state the auditor’s opinion on whether the accounts so comply.
Delivery of accounts and audit
A registered social landlord must provide the Regulator with a copy of its accounts and
auditor’s report within 6 months of the end of the period to which they relate.

Housing (Scotland) Bill
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68

5

33

Failure to deliver compliant accounts
(1)

It is an offence for a registered social landlord to fail to comply with section 66 or 67.

(2)

A registered social landlord guilty of such an offence is liable on summary conviction to
a fine not exceeding level 3 on the standard scale.

69

Disclosure of information
(1)

This section applies to any person appointed—
(a) to carry out an audit of a registered social landlord’s accounts, or
(b) as a reporting accountant in relation to registered social landlord.
“reporting accountant” means a person appointed to prepare a report which, by virtue of
any enactment, has to be prepared in respect of accounts which are not subject to audit.

10

15

(2)

A person to whom this section applies must disclose information to the Regulator (and
may express an opinion on it) where the person has reasonable cause to believe that the
information is likely to be of material significance in relation to the performance of the
Regulator’s general functions under section 3(1)(b).

(3)

A person to whom this section applies may disclose information to the Regulator (and
express an opinion on it) where the person has reasonable cause to believe that—
(a) there is no requirement to report the information under subsection (2), but
(b) the information is likely to be relevant to the performance of any of the
Regulator’s functions.

20

(4)

A duty or power which arises under subsection (2) or (3) is not affected if the person in
relation to whom it arises subsequently stops acting in the capacity mentioned in
subsection (1).

(5)

No duty of confidentiality or other restriction on disclosure howsoever imposed prevents
a person from disclosing information to the Regulator under this section.

25

PART 7
REGISTERED SOCIAL LANDLORDS: INSOLVENCY ETC.
Moratorium
70

Notification of step towards insolvency etc.
(1)

30

A person specified in the following table must notify the Regulator—
(a) before taking a step so specified, and
(b) as soon as reasonably practicable after such a step is taken.
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Person

Step

The person taking A step to enforce a security over a registered social
the step
landlord’s land

The petitioner
5

Presenting a petition for the winding up of a registered social
landlord (but not the presenting of a petition by the Regulator
under section 101)

The
registered Notice being given (in accordance with the constitution of
social landlord
the body to those entitled to vote on the resolution) of the
proposal of a resolution for the winding up of a registered
social landlord

10

The person who Applying for, or making, an administration order in respect
applied for the of a registered social landlord which is a registered company
order
The
person Appointing an administrator in respect of a registered social
making
the landlord which is a registered company
appointment

15

(2)

The Regulator may determine for the purposes of this Part what is meant by a step to
enforce a security over a registered social landlord’s land.

(3)

Before making, revising or withdrawing a determination, the Regulator must consult—

20

(a) Ministers,
(b) registered social landlords or their representatives, and
(c) secured creditors of registered social landlords or their representatives.
(4)

25

71

Effect of failure to notify
(1)

A step specified in the table in section 70 has no effect if the person so specified fails to
give notice under subsection 70(1)(a) before the step is taken.

(2)

Failure to give notice of such a step under section 70(1)(b) does not invalidate the step.

72
30


1084

The Regulator must make arrangements for bringing any determination (and any
revision or withdrawal) to the attention of those affected by it.

Moratorium
(1)

A moratorium on the disposal of a registered social landlord’s land begins when a step
specified in the table in section 70 is taken in respect of the registered social landlord.

(2)

The taking of another such step during the moratorium does not trigger a new
moratorium or affect the duration of the existing one.

Housing (Scotland) Bill
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35

Period of moratorium
(1)

A moratorium ends (unless extended or cancelled) 56 days after notice of the step in
respect of which it began is given under section 70(1)(b).

(2)

The Regulator may extend the moratorium from time to time (but may do so only with
the consent of all of the registered social landlord’s secured creditors whom the
Regulator can locate after making reasonable enquiries).

(3)

The Regulator must give notice of any extension to—

5

(a) the registered social landlord, and
(b) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.

10

(4)

The Regulator may, after consulting the person whose step triggered a moratorium,
cancel the moratorium where it considers that the proper management of the registered
social landlord’s land can be secured without making proposals under section 77.

(5)

The Regulator must give notice of a moratorium ending to—

15

(a) the registered social landlord, and
(b) all of the registered social landlord’s secured creditors whom the Regulator can
locate after making reasonable enquiries.
(6)

20

74

Such a notice must (except where the moratorium has been cancelled) include an
explanation of section 74.
Further moratorium

(1)

If a moratorium ends (other than by cancellation), taking a step specified in the table in
section 70 in respect of the registered social landlord concerned within 3 years of the
moratorium ending does not trigger another moratorium.

(2)

But the Regulator may, in such circumstances, renew the original moratorium for a
specified period if all of the registered social landlord’s secured creditors whom the
Regulator can locate after making reasonable enquiries consent to the renewal.

(3)

The Regulator must give notice of a renewal of a moratorium to—

25

(a) the registered social landlord, and
(b) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.

30

75

Effect of moratorium
(1)

During a moratorium a registered social landlord’s land may not be disposed of without
the Regulator’s consent.

(2)

Subsection (1)—

35

(a) applies to disposals by the registered social landlord and by any other person
having power to dispose of the registered social landlord’s land, but
(b) does not apply to a disposal for which the Regulator’s consent is not required
because of section 104.
(3)

The Regulator’s consent to a disposal may be given—
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(a) before or after the moratorium begins,
(b) subject to such conditions as the Regulator considers appropriate.
(4)
76
5

A purported disposal during a moratorium without consent is void.
Interim manager

(1)

During a moratorium the Regulator may appoint, or require the registered social
landlord to appoint, an interim manager—
(a) to manage its housing activities or its financial and other affairs generally, or
(b) to manage particular aspects of those activities or affairs.

(2)

It is for the Regulator to determine the terms on which an interim manager is to be
appointed (including as to period of appointment and remuneration and expenses).

(3)

An interim manager’s appointment ends with the earliest of the following—

10

(a) any date specified in the appointment,
(b) the end of the moratorium, or
(c) the agreement of proposals under section 79.
15

(4)

An interim manager has—
(a) general powers to do anything required to perform the interim manager’s
functions (including power to enter into agreements or do anything else which the
registered social landlord has power to do), and
(b) such specific powers as the Regulator may specify.

20

(5)

But an interim manager—
(a) must comply with any direction by the Regulator about the performance of the
interim manager’s functions (and may be removed on failure to so comply), and
(b) may not dispose of land.

(6)

An interim manager acts as the registered social landlord’s agent and is accordingly not
personally liable on an agreement entered into as interim manager.

(7)

Anyone dealing with a manager in good faith and for value need not inquire whether the
interim manager is acting within the powers conferred by virtue of this section.

25

Making proposals
77
30

Proposals: formulation
(1)

The Regulator may, during a moratorium, make proposals about the future ownership
and management of the registered social landlord’s land with a view to ensuring that
land is managed properly in the future by a registered social landlord.

(2)

Before making proposals, the Regulator must consult—
(a) the registered social landlord,

35

(b) all of the registered social landlord’s secured creditors whom the Regulator can
locate after making reasonable enquiries,
(c) the registered social landlord’s tenants (so far as practicable),
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(d) where the registered social landlord is a registered society, the Financial Services
Authority, and
(e) where the registered social landlord is a charity, the Office of the Scottish Charity
Regulator.
5

(3)

The Regulator must, when formulating proposals—
(a) have regard to the interests of the registered social landlord’s creditors as a whole
(both secured and unsecured), and
(b) so far as practicable, aim to avoid worsening the position of the registered social
landlord’s unsecured creditors.

10

(4)

Proposals may provide for the appointment of a manager to implement the proposals
(and proposals which do so must provide for the payment of the manager’s
remuneration and expenses).

(5)

Proposals must not include anything which would result in—
(a) non-preferential debts being paid before preferential debts,

15

(b) preferential creditors being paid different proportions of preferential debts (except
where affected preferential creditors agree to be paid a smaller proportion).
“preferential debt” and “preferential creditor” have the same meaning as in the
Insolvency Act 1986 (c.45).
78

20

Proposals: submission
(1)

The Regulator must submit its proposals to all of the registered social landlord’s secured
creditors whom the Regulator can locate after making reasonable enquiries.

(2)

The Regulator must give notice of submitted proposals to—
(a) the registered social landlord and its officers, and
(b) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.

25

(3)

79

The Regulator must also make arrangements for bringing submitted proposals to the
attention of the registered social landlord’s members, tenants and unsecured creditors.
Proposals: agreement

(1)
30

Secured creditors to whom proposals are submitted under section 78 may—
(a) agree to the proposals (with or without modification), or
(b) reject the proposals.

35

(2)

Proposals agreed with modifications have effect only if the Regulator agrees to the
modifications.

(3)

The Regulator must give notice of agreed proposals to—
(a) the registered social landlord and its officers,
(b) all of the registered social landlord’s secured creditors whom the Regulator can
locate after making reasonable enquiries,
(c) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land,
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(d) where the registered social landlord is a registered society, the Financial Services
Authority, and
(e) where the registered social landlord is a charity, the Office of the Scottish Charity
Regulator.
5

(4)

80

The Regulator must also make arrangements for bringing agreed proposals to the
attention of the registered social landlord’s members, tenants and unsecured creditors.
Modifying proposals

(1)

Agreed proposals may be modified from time to time with the agreement of—
(a) the Regulator, and

10

(b) all of the registered social landlord’s secured creditors to whom the original
proposals were submitted.
(2)

Sections 77 and 79(3) apply to modified proposals as to the original proposals (and
references in sections 81 to 87 to agreed proposals include references to modified
proposals).
Implementing proposals

15

81

Implementation of agreed proposals
(1)

Agreed proposals are binding on and accordingly must be implemented by—
(a) the Regulator,
(b) the registered social landlord,

20

(c) the registered social landlord’s creditors (both secured and unsecured), and
(d) any liquidator, administrative receiver, receiver or administrator appointed in
respect of the registered social landlord or its land.
(2)

25

But this subsection does not require or allow officers to do anything in breach of a
fiduciary or other duty owed by them.
82

30

35
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The registered social landlord’s officers must co-operate in the implementation of
agreed proposals.

Appointment of manager to implement proposals
(1)

The Regulator must appoint a manager to implement agreed proposals (where the
proposals so provide).

(2)

A manager must comply with any direction by the Regulator about the performance of
the manager’s functions (and may be removed on failure to so comply).

(3)

A manager may apply to the Court of Session for directions about the performance of
the manager’s functions (and a direction by the court supersedes any contrary direction
by the Regulator).

(4)

The Regulator may appoint another manager in place of a person who for any reason
ceases to be manager.

Housing (Scotland) Bill
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39

Manager: powers
(1)

A manager appointed to implement agreed proposals may do anything necessary to
secure that implementation.

(2)

A manager may, in particular—

5

(a) take possession of land (and raise legal proceedings for that purpose),
(b) sell or otherwise dispose of land by public auction or private contract,
(c) raise or borrow money,
(d) grant security over land,
(e) grant or enter into, or accept a renunciation of, a lease or tenancy,

10

(f) carry on the registered social landlord’s business (in so far as relating to
management and transfer of land),
(g) carry out works, or do anything else, in connection with the management or
transfer of land,
(h) execute deeds or other documents on behalf of the registered social landlord,

15

(i) use the registered social landlord’s seal (if it has one),
(j) make any arrangement or compromise on behalf of the registered social landlord,
(k) appoint (and dismiss) agents and staff,
(l) appoint a solicitor, accountant or other professional to assist the manager,
(m) make payments,

20

(n) take out insurance,
(o) raise or defend legal proceedings,
(p) refer a dispute to arbitration,
(q) do anything incidental to the exercise of the above powers.
(3)

A manager acts as the registered social landlord’s agent and is accordingly not
personally liable on an agreement entered into as manager.

(4)

Anyone dealing with a manager in good faith and for value need not inquire whether the
manager is acting within the powers conferred by virtue of this section.

(5)

A manager must, so far as practicable—

25

(a) consult the registered social landlord’s tenants before doing anything likely to
affect them, and

30

(b) inform them of the effect of any such action.
84

35

Manager of industrial and provident society: extra powers
(1)

This section applies where a manager is appointed to implement proposals relating to a
registered social landlord which is a registered society.

(2)

The manager may make and execute, on behalf of the society—
(a) an instrument providing for the amalgamation of the society with another
registered society (“amalgamation instrument”), or
(b) an instrument transferring the society’s engagements.
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(3)

An amalgamation instrument executed by a manager has the same effect as a resolution
by the society under section 50 of the Co-operative and Community Benefit Societies
and Credit Unions Act 1965 (c.12) (amalgamation of societies by special resolution).

(4)

An instrument transferring the engagements has the same effect as a transfer of
engagements under section 51 or 52 of the Co-operative and Community Benefit
Societies and Credit Unions Act 1965 (c.12) (and, in particular, has effect subject to
section 54 of that Act).

(5)

The manager must send a copy of the instrument (signed by the manager) to the
Financial Services Authority.

(6)

The copy instrument must be registered by that Authority and the instrument does not
take effect until the copy is so registered.

(7)

A copy instrument must be sent for registration within 14 days of execution (but a copy
registered after that period is valid).

5

10

85
15

Regulator assistance
(1)

The Regulator may give financial or other assistance to a registered social landlord in
order to—
(a) preserve its position pending the making or agreement of proposals, or
(b) facilitate implementation of agreed proposals.

(2)
20

In order to facilitate implementation of agreed proposals, the Regulator may give
financial or other assistance to—
(a) a manager appointed to implement agreed proposals,
(b) an officer of the registered social landlord.

(3)

The Regulator may, in particular—
(a) lend staff,

25

(b) arrange payment of a manager’s remuneration and expenses.
(4)

But the Regulator may not—
(a) pay grants,
(b) make loans,
(c) indemnify a manager or officer, or

30

(d) make payments, or give guarantees, connected with loans (whether secured or
otherwise),
without the consent of Ministers.
86

Failure by manager to implement agreed proposals
(1)

This section applies where a registered social landlord, or any of its creditors, applies to
the Court of Session on the ground that a manager has acted otherwise than in
accordance with agreed proposals.

(2)

The Court may—

35

(a) confirm, modify or reduce any decision or other act of the manager,
(b) give the manager directions, or
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(c) make such other order as the court thinks fit.
87

Other failure to implement agreed proposals
(1)

This section applies where any person bound by agreed proposals applies to the Court of
Session on the ground that another person so bound has acted, or proposes to act,
otherwise than in accordance with the proposals.

(2)

The Court may—

5

(a) confirm or modify the act,
(b) declare the act to be of no effect, or
(c) make such other order (by way of interdict, award of damages or otherwise) as the
court thinks fit.

10

88

Meaning of “land”
References in this Part to a registered social landlord’s land include references to any
existing or future interest of the landlord in rent or other receipts arising from land.

PART 8
15

REGISTERED SOCIAL LANDLORDS: ORGANISATIONAL CHANGE ETC.
Change of name, office or constitution
89

Change of name or office
A registered social landlord must give the Regulator notice of any change to—
(a) its name, or

20

(b) its registered or principal office,
within 28 days of the change being made.
90

Change of constitution
An amendment to a registered social landlord’s constitution (other than a change of
name or office) is valid only if the Regulator consents to the amendment.

25

91

Change of industrial and provident society’s rules: supplementary
(1)

This section applies where a registered social landlord which is a registered society
obtains the Regulator’s consent under section 90 to an amendment of its rules.

(2)

A copy of the consent must accompany the copies of the amendment sent to the
Financial Services Authority in accordance with section 10(1) of the Co-operative and
Community Benefit Societies and Credit Unions Act 1965 (c.12).

(3)

The Co-operative and Community Benefit Societies and Credit Unions Act 1965 (c.12)
applies in relation to sections 89 and 90 and subsection (2) of this section as if those
provisions were contained in section 10 of that Act.

30
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91A

5

Change of registered company’s articles: supplementary

(1)

This section applies where a registered social landlord which is a registered company
obtains the Regulator’s consent under section 90 to an amendment of its articles of
association.

(2)

A copy of the consent must accompany the copy resolution sent to the registrar of
companies in accordance with section 30 of the Companies Act 2006 (c.46).
Industrial and provident societies: restructuring, winding up and dissolution

92

Restructuring, winding up and dissolution of industrial and provident societies
(1)

10

This group of sections applies to a registered social landlord—
(a) which is a registered society, and
(b) whose inclusion in the register has been recorded by the Financial Services
Authority.

(1A) Chapter 2 of Part 9A makes provision for Regulator consent for the purpose of section
93.
15

(2)

93

The Regulator must not give any other consent for the purposes of this group of sections
unless satisfied that the society has consulted its tenants about the matter for which
consent is needed.
Restructuring of society

(1)
20

The Financial Services Authority may register a special resolution passed by the society
for the purposes of a restructuring provision only if—
(a) the Regulator consents to the special resolution, and
(b) a copy of the consent accompanies the copy special resolution sent to the
Financial Services Authority for the purposes of the Co-operative and Community
Benefit Societies and Credit Unions Act 1965 (c.12).

25

“restructuring provision” means any of the following provisions of the Co-operative and
Community Benefit Societies and Credit Unions Act 1965 (c.12)—
section 50 (amalgamation)
section 51 (transfer of engagements)
section 52 (conversion into or amalgamation with registered company)

30

(2)

94
35

Any new body created, or to whom engagements are transferred, in pursuance of the
special resolution is to be included in the register (and is to be treated as so included
pending such inclusion).
Voluntary winding up of society
A resolution for the voluntary winding up of the society under the Insolvency Act 1986
(c.45) is valid only if—
(a) the Regulator consents to the resolution before it is passed, and
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(b) a copy of the consent accompanies the copy resolution sent to the Financial
Services Authority for the purposes of section 30 of the Companies Act 2006
(c.46) (as applied by virtue of section 55 of the Co-operative and Community
Benefit Societies and Credit Unions Act 1965 (c.12) and section 84(3) of the
Insolvency Act 1986 (c.45)).

5

95

Dissolution of society
The Financial Services Authority may register an instrument of dissolution of the
society under section 58 of the Co-operative and Community Benefit Societies and
Credit Unions Act 1965 (c.12), or cause notice of the dissolution to be advertised under
that section, only if—

10

(a) the Regulator consents to the dissolution, and
(b) a copy of the consent accompanies the instrument sent to the Financial Services
Authority for the purposes of that section.
Companies: restructuring and winding up
15

96

Restructuring and winding up of companies
(1)

This group of sections applies to a registered social landlord which is a registered
company.

(1A) Chapter 2 of Part 9A makes provision for Regulator consent for the purpose of section
97.
20

(2)

97

The Regulator must not give any other consent for the purposes of this group of sections
unless satisfied that the company has consulted its tenants about the matter for which
consent is needed.
Restructuring of company

(1)
25

A court order made in respect of the company under section 899 or 900 of the
Companies Act 2006 (c.46) has effect only if––
(a) the Regulator consents to the order before it is made, and
(b) a copy of the consent accompanies the copy of the order delivered to the registrar
of companies in accordance with section 900(6) of the Companies Act 2006
(c.46).

30

(2)

98
35

Where the whole or any part of the undertaking and property and liabilities of the
company are transferred to another company in pursuance of an order under section 900
of the Companies Act 2006 (c.46), that other company is to be included in the register
(and is to be treated as so included pending such inclusion).
Conversion of company into industrial and provident society

(1)

A special resolution by the company under section 53 of the Co-operative and
Community Benefit Societies and Credit Unions Act 1965 (c.12) has effect only if––
(a) the Regulator consents to the special resolution before it is passed, and
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(b) a copy of the consent accompanies the resolution sent to the registrar of
companies in accordance with section 53(4) of the Co-operative and Community
Benefit Societies and Credit Unions Act 1965 (c.12).
(2)
5

99

The new registered society created in pursuance of that resolution is to be included in
the register (and is to be treated as so included pending such inclusion).
Company voluntary arrangement
A voluntary arrangement under Part 1 of the Insolvency Act 1986 (c.45) in relation to
the company does not take effect under section 5 of that Act unless the Regulator
consents to the voluntary arrangement.

10

100

Voluntary winding up of company
A special resolution for the voluntary winding up of the company under the Insolvency
Act 1986 (c.45) is valid only if––
(a) the Regulator consents to the special resolution before it is passed, and
(b) a copy of the consent accompanies the copy resolution sent to the registrar of
companies in accordance with section 30 of the Companies Act 2006 (c.46).

15

Winding up petition
101
(1)

Regulator’s power to petition for winding up
This section applies to a registered social landlord which is—
(a) a registered society, or

20

(b) a registered company.
(2)

The Regulator may present a petition for the winding up of the registered social landlord
under the Insolvency Act 1986 (c.45) on the ground—
(a) that the registered social landlord is failing properly to carry out its objects,
(b) that the registered social landlord is unable to pay its debts within the meaning of
section 123 of that Act, or

25

(c) the Regulator has directed the registered social landlord under section 64 to
transfer all its assets to another registered social landlord.
Asset transfer on dissolution or winding up
102
30

(1)

Asset transfer on dissolution or winding up
This section applies to a registered social landlord—
(a) which is a registered society dissolved as mentioned in section 55(a) or (b) of the
Co-operative and Community Benefit Societies and Credit Unions Act 1965
(c.12), or
(b) which is a registered company wound up under the Insolvency Act 1986 (c.45).

35
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(2)

Any surplus assets available after the registered social landlord’s liabilities have been
discharged are to be transferred to such other registered social landlord as the Regulator
directs.

(3)

The Regulator must—
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(a) before making a direction, consult the tenants of any houses to be included in the
transfer, and
(b) when making a direction, have regard to any views expressed by those consulted
by such time as the Regulator may specify.
5

(4)

The Regulator may discharge any liability of the registered social landlord in order to
ensure that assets which would otherwise need to be sold to discharge that liability are
instead transferred under subsection (2).

(5)

The Regulator may direct the transfer of assets from a registered social landlord which is
a charity only if the recipient registered social landlord is a charity which the Regulator,
after consulting the Office of the Scottish Charity Regulator, considers has the same or
similar charitable purposes (within the meaning of section 7(2) of the Charities and
Trustee Investment (Scotland) Act 2005 (asp 10)).

10

15

(5A) The Regulator may direct the transfer of assets which the registered social landlord is
under a duty to apply in accordance with section 19(1) of the Charities and Trustee
Investment (Scotland) Act 2005 (asp 10) only if the Regulator—
(a) consults with the Office of the Scottish Charity Regulator, and
(b) after doing so, considers that the recipient registered social landlord will secure
the proper application of those assets for the purposes which were set out in the
transferor registered social landlord’s entry in the Scottish Charity Register
immediately before its removal from that register.

20

(6)

This section has effect despite anything in—
(a) the Co-operative and Community Benefit Societies and Credit Unions Act 1965
(c.12),
(b) the Insolvency Act 1986 (c.45),

25

(c) the Companies Act 2006 (c.46), or
(d) the registered social landlord’s constitution.
PART 9
DISPOSAL OF LAND OR ASSETS BY REGISTERED SOCIAL LANDLORDS
103

30

(1)

Power to dispose of land or assets
A registered social landlord has power to dispose of land, or to dispose of any other
asset by granting security over it, but may do so only if—
(a) the Regulator consents to the disposal, or
(b) the Regulator’s consent is not required because of section 104.

(2)
35

The Regulator may—
(a) give general consent to certain disposals, or
(b) give consent for particular purposes (for example, for particular registered social
landlords, particular land or particular disposals).

(3)
104
40

(1)

The Regulator’s consent may be conditional.
Disposals not requiring consent
The Regulator’s consent under this Part is not required for a disposal—
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(a) by way of a lease under a Scottish secure tenancy (or what would be such a
tenancy but for schedule 1 to the Housing (Scotland) Act 2001 (asp 10)),
(b) by way of a lease under a short Scottish secure tenancy,
(c) by way of a lease under an assured tenancy or an assured agricultural occupancy,
5

(d) by way of a lease under what would be an assured tenancy but for any of
paragraphs 3 to 8 and 12 of schedule 4 to the Housing (Scotland) Act 1988 (c.43),
(e) by way of an occupancy arrangement,
(f) made in pursuance of the right to buy conferred by Part 3 of the Housing
(Scotland) Act 1987 (c.26),

10

(fa) made in pursuance of a direction given by the Regulator under section 64 or 102,
(fb) for which the Regulator’s consent is required under section 75,
(fc) made in implementation of agreed proposals under section 83 or 84,
(fd) arising from a restructuring for which the Regulator’s consent is required under
Part 8, or

15

(g) of such type and made in such manner as the Regulator may determine.
(2)

For the purposes of subsection (1)(e) an occupancy arrangement is an arrangement other
than a lease—
(a) under which a person has the lawful right to occupy living accommodation
(within the meaning of section 194 of the Housing (Scotland) Act 2006 (asp 1))
which forms part of premises or a group of premises owned by the landlord, and

20

(b) where the occupants of the premises share with each other one or more of—
(i)

a toilet,

(ii) personal washing facilities, or
(iii) facilities for the preparation or provision of cooked food.
25

(3)

Before making, revising or withdrawing a determination under subsection (1)(g), the
Regulator must consult—
(a) Ministers,
(b) registered social landlords or their representatives, and
(c) secured creditors of registered social landlords or their representatives.

30

(4)

105

35
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The Regulator must make arrangements for bringing a determination (and any revision
or withdrawal) to the attention of those affected by it.
Notification where disposal consent not required

(1)

If a registered social landlord makes a disposal which does not require the Regulator’s
consent it must notify the Regulator as soon as reasonably practicable.

(2)

The Regulator may make a determination dispensing with the notification requirement.

(3)

A determination may be given generally or for particular purposes (and different
determinations may be issued for different social landlords or for different areas or
properties).

Housing (Scotland) Bill
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47

Before issuing, revising or withdrawing a general determination, the Regulator must
consult—
(a) Ministers,
(b) tenants of social landlords or their representatives,

5

(c) registered social landlords or their representatives, and
(d) secured creditors of registered social landlords or their representatives.
(5)

106
10

(1)

The Regulator need not consult on a specific determination relating only to one or more
particular registered social landlords or properties.
Tenant consultation: other disposals
This section applies where—
(a) a registered social landlord proposes to make a disposal of land for which the
Regulator’s consent under this Part is required, and
(b) Part 9A does not apply in relation to the proposed disposal (see section 109).

(2)
15

The registered social landlord must—
(a) consult—
(i)

tenants of any houses included in the disposal, and

(ii) any other person whom the Regulator requires the landlord to consult, and
(b) inform the Regulator of the views expressed by those consulted.
107
20

Effect of disposals without consent
A disposal of land by a registered social landlord for which the Regulator’s consent is
required is void if the Regulator does not consent to the disposal before it is made.

108

De-registered bodies
This Part applies in relation to a disposal of land by a body removed from the register of
social landlords as if that body were still registered.

25

But it only so applies in relation to land held by the body before it was so removed.

PART 9A
SPECIAL PROCEDURE FOR DISPOSALS AND RESTRUCTURING RESULTING IN CHANGE OF LANDLORD
CHAPTER 1
DISPOSALS BY A REGISTERED SOCIAL LANDLORD
30

109
(1)

Disposals resulting in change of landlord
This Chapter applies to a disposal of land by a registered social landlord—
(a) for which the Regulator’s consent under Part 9 is required, and
(b) as a result of which a tenant under a Scottish secure tenancy will cease to be a
tenant of the registered social landlord making the disposal.
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(1A) Where this Chapter applies, the special procedure set out in sections 110 to 114A
applies to the disposal.
(2)

5

110

Where this Chapter applies to only a part of a disposal of land, it applies to that part as
to a separate disposal.
Regulator’s initial decision
The Regulator may, having regard to any information available to it—
(a) refuse consent to the disposal, or
(b) direct the registered social landlord to consult with tenants in accordance with
section 111.

10

111
(1)

Consultation with tenants
A registered social landlord proposing to make a disposal must, after a direction given
by the Regulator under section 110, serve a notice on the tenants of each house included
in the proposed disposal—
(a) specifying to whom the proposed disposal is to be made,

15

(b) explaining the likely consequences of the disposal for the tenants,
(c) informing them of their right to make representations to the registered social
landlord within such reasonable period (of not less than 28 days) as may be
specified, and
(d) including such other details about the proposed disposal as the landlord considers
appropriate.

20

(2)

The registered social landlord must, after considering any timeous representations made
in pursuance of the notice served under subsection (1), serve a further notice on the
tenants concerned—
(a) informing them—

25

(i)

of any significant changes to the proposed disposal, and

(ii) of their right to object to the proposed disposal within such reasonable
period (of not less than 28 days) specified in the notice, and
(b) explaining that the disposal requires the Regulator’s consent.
111A
30

(1)

Regulator’s consent
Following consultation under section 111, the Regulator may—
(a) refuse consent to the disposal, or
(b) consent to the disposal, subject to tenant authorisation.

(2)

Tenant authorisation is given when—
(a) the Regulator—

35
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(i)

directs the registered social landlord to conduct a ballot under section 113,
or
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(ii) directs the registered social landlord to seek the written agreement of
tenants in accordance with section 113A, and
(b) the outcome is approved by the Regulator under section 114A.
(3)
5

The Regulator when making its decision under subsection (1)—
(a) must have regard to the results of the consultation under section 111, and
(b) may have regard to any other information available to it.

10

15

(4)

Where the disposal is to a person other than a registered social landlord, the Regulator
must not consent unless it is satisfied that a disposal to a registered social landlord is not
appropriate.

(5)

A consent under this section may be subject to such conditions as the Regulator thinks
fit.

(6)

Nothing in section 114A affects the Regulator’s general discretion to refuse consent to a
disposal under this section on grounds relating to whether a disposal is supported by
tenants.

112
(1)

Further information
The Regulator may, before making its decision under section 114A—
(b) require the registered social landlord concerned to provide any information—
(i)

20

about representations and objections made by tenants and others in relation
to the proposed disposal, or

(iii) otherwise relating to the proposed disposal,
which the Regulator considers relevant,
(c)

direct the registered social landlord concerned—
(i)

25

to carry out further consultation with tenants in addition to that carried out
under section 111, and

(ii) to give the Regulator such information about that consultation as it may
require.
113

Ballot

(1)

A registered social landlord must, where given a direction to do so by the Regulator,
conduct a ballot of tenants of houses included in the proposed disposal on the question
of whether the tenants wish the disposal to proceed.

(2)

The registered social landlord must inform the Regulator of the results of the ballot.The
registered social landlord must, when conducting the ballot and informing the Regulator
of the results, have regard to any guidance issued by Ministers about such matters.

30
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113A

5

Written agreements

(1)

A registered social landlord must, where given a direction to do so by the Regulator,
seek the written agreement to the disposal from tenants of houses included in the
proposed disposal.

(2)

The registered social landlord must provide the Regulator with information about every
written agreement sought.

114

Unaffected tenants

(1)

In this section, “unaffected tenant” means a tenant of a house included in a proposed
disposal of land who the registered social landlord expects to have vacated the house
before the disposal is made.

(2)

The registered social landlord—

10

(a) need not give notice (or further notice) under section 111 to an unaffected tenant,
and
(b) may exclude an unaffected tenant from any ballot conducted under section 113,
and

15

(c) where directed to seek the written agreement of tenants under section 113A, need
not seek the agreement of an unaffected tenant.
(3)
20

114A
(1)
25

But, where a registered social landlord does not give such a notice or so excludes a
tenant from the ballot or does not seek the tenant’s written consent, the Regulator must
not decide whether to give approval under section 114A unless the registered social
landlord has served notice on the Regulator confirming that the tenants concerned have
all vacated the houses concerned.
Regulator’s approval
Where a direction is made under section 111A(1)(b), the Regulator must—
(a) approve the disposal if satisfied—
(i)

that a majority of tenants voting in a ballot conducted under section 113
wish the disposal to proceed, or as the case may be

(ii) that the landlord has obtained the written agreement of a majority of the
tenants whose written agreement the landlord was required to seek under
section 113A, or

30

(b) if not so satisfied, withdraw the conditional consent it gave under section
111A(1)(b).
(2)
35

The Regulator may, before making its decision under this section, require the registered
social landlord concerned to provide information about—
(a) the ballot conducted under section 113, or
(b) the written agreements sought under section 113A.
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51

Purchaser protection
Failure by the Regulator or by a registered social landlord to comply with any provision
of this Chapter in relation to a disposal does not invalidate the Regulator’s consent to the
disposal.

5

CHAPTER 2
RESTRUCTURING OF A REGISTERED SOCIAL LANDLORD
115A
(1)

Restructuring resulting in change of landlord
This Chapter applies to a restructuring by a registered social landlord—
(a) in relation to which the Regulator’s consent is required under section 93 or 97,
and

10

(b) as a result of which a tenant under a Scottish secure tenancy will cease to be a
tenant of the registered social landlord proposing the restructuring.
(2)

Despite subsection (1), this Chapter does not apply where—
(a) a registered society converts into a company in accordance with section 52 of the
Co-operative and Community Benefit Societies and Credit Unions Act 1965, or

15

(b) the registered social landlord in respect of which a court order is made under
section 899 or 900 of the Companies Act 2006 (c.46) is being wound up or is in
administration.
(3)
20

115B

The special procedure set out in sections 110 to 114A of Chapter 1 applies in relation to
a restructuring to which this Chapter applies as it applies in relation to a disposal to
which Chapter 1 applies.
Purchaser protection
Failure by the Regulator or by a registered social landlord to comply with any provision
of sections 110 to 115 of Chapter 1 in relation to a restructuring does not invalidate the
Regulator’s consent to the restructuring.

25

PART 10
CHANGE OF LANDLORD: SECURE TENANTS
116
(1)

An approved person has the right to acquire an eligible house from a local authority
landlord.

(2)

That right includes the right to acquire such other heritable property owned by the local
authority landlord which will reasonably serve a beneficial purpose in connection with
the occupation of that house (and references in this Part to “house” are to be construed
accordingly).

30

35

Right to acquire certain houses from local authority landlords

117
(1)

Approved persons
The Regulator may approve any person (other than a local authority landlord) as a
person who may exercise the right conferred by section 116.
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5

(2)

An approval may be given generally or for particular persons, acquisitions, areas or
purposes and different approvals may be given for different cases.

(3)

An approval may be given subject to conditions (for example, an approval may specify a
maximum number of houses which the approved person may acquire).

(4)

The Regulator may vary or revoke an approval (but such a revocation or approval has no
effect on transactions previously completed).

118
(1)

Eligible houses
An eligible house is a house (other than an exempt house) which is—
(a) owned by a local authority landlord, and

10

(b) occupied by a qualifying tenant.
(2)

A “qualifying tenant” is a tenant under a Scottish secure tenancy (other than a tenancy in
respect of which an order for recovery of possession has been granted under section
16(2) of the Housing (Scotland) Act 2001 (asp 10)).

(3)

An exempt house is a house—

15

(a) which is one of a group which has been provided with facilities (including a call
system and the services of a warden) specially designed or adapted for the needs
of persons of pensionable age or disabled persons,
(b) which has facilities which are substantially different from those of an ordinary
house and has been designed or adapted for occupation by a person of pensionable
age or a disabled person whose special needs require accommodation of the kind
provided by the house, or

20

(c) which falls within subsection (4).
(4)

A house falls within this subsection if—
(a) it is held by Orkney Islands Council, Shetland Islands Council or Comhairle nan
Eilean Sar for the purposes of its functions as an education authority and is
required for the accommodation of a person who is or will be employed by the
council for those purposes, and

25

(b) the council concerned is not likely to be able reasonably to provide other suitable
accommodation for that person.
30

119
(1)

Application to acquire eligible house
An approved person may make an application to a local authority landlord which—
(a) states that the applicant seeks to acquire under this Part an eligible house owned
by the local authority landlord, and
(b) is otherwise in such form as the Regulator may from time to time determine.

35

(2)

Such an application must be accompanied by the written agreement to an approach
being made to the local authority landlord of—
(a) the qualifying tenant occupying the eligible house (and in the case of a joint
tenancy each qualifying tenant), and
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(b) any spouse or civil partner of such a qualifying tenant, or any person living with
such a qualifying tenant as if they were the tenant’s spouse or civil partner, who
occupies the house as an only or principal home.
(3)
5

The applicant must give a copy of the application to—
(a) the Regulator, and
(b) each qualifying tenant.

(4)

An application ceases to have effect if, at any time before notice of acceptance of an
offer to sell is given under section 123—
(a) the applicant withdraws the application by giving notice of withdrawal to the local
authority landlord and each qualifying tenant,

10

(b) a person whose agreement has been obtained for the purposes of subsection (2)
withdraws that agreement by giving notice to the local authority landlord and the
applicant, or
(c) the applicant is required to do anything under this Part within a certain period and
that period (or that period as extended under section 127) expires without the
applicant doing what is required,

15

but this does not affect the applicant’s right to make a further application.
120
(1)
20

Offer to sell
The local authority landlord must, within 2 months of an application being made under
section 119—
(a) make an offer to sell the house to the applicant—
(i)

at a price equal to the market value of house as determined in accordance
with section 121, and

(ii) subject to conditions imposed in accordance with section 122, or
25

(b) refuse the application under section 124.
(2)
121
(1)

30

The local authority landlord must give a copy of an offer to sell to the qualifying tenant.
Market value of eligible house
It is for the local authority landlord to instruct either of the following to determine the
market value of an eligible house—
(a) the district valuer, or
(b) a qualified valuer nominated by the local authority landlord and accepted by the
applicant.

(2)
35

In determining the market value of an eligible house, the valuer must have regard to the
price which the house would realise if sold on the open market by a willing seller, with
the following assumptions—
(a) that it was sold on the day on which the application to acquire the house was
made,
(b) that it was sold subject to the tenancy held by the qualifying tenant but otherwise
with vacant possession,


1103

Housing (Scotland) Bill
Part 10—Change of landlord: secure tenants

54

(c) that it was to be conveyed with the same right and subject to the same burdens as
would apply to an acquisition under this Part,
(d) that the only prospective acquirers were the persons who were approved persons
on the date on which the application was made, and
5

(e) that the applicant would, within a reasonable period, carry out such works as are
reasonably necessary to put the house into the state of repair required by the local
authority landlord’s repairing obligations.
(3)

10

Where a valuer determines that the house would not realise any price if offered for sale
in accordance with subsection (2) that price may be taken to be—
(a) a negative value equal to the amount which would require to be paid to an
approved person in order that the approved person would willingly acquire the
house, or
(b) where an approved person would willingly acquire the house for no consideration,
nil,

15

and the house’s market value may accordingly be determined to be a negative value or
nil.
(4)

Where market value is determined to be a negative value or nil—
(a) the reference in section 120 to selling the house is to be read as a reference to
disposing of it, and

20

(b) where the market value is determined to be a negative value, the obligation to pay
falls on the local authority landlord.
122
(1)

Sale conditions
An offer to sell—
(a) must include such conditions as are needed to entitle the applicant to receive a
good and marketable title to the house, and

25

(b) may be subject to such other conditions as are reasonable.
(2)

But such other conditions—
(a) must not reduce the tenant’s enjoyment and use of the house as tenant of the
applicant from that which the tenant had as tenant of the local authority landlord,

30

(b) must not require the applicant or the tenant to pay any of the local authority
landlord’s expenses, and
(c) must not impose a new charge, or increase an existing charge, for the provision of
a service in relation to the house unless that charge is in reasonable proportion to
the cost to the local authority landlord of providing the service.

35

(3)

An applicant who—
(a) considers that a condition contained in the offer to sell is unreasonable, or
(b) wishes to have a new condition included in the offer to sell,
may request the local authority landlord to amend the offer to sell accordingly.

(4)
40
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(b) must be made within 1 month of the offer to sell being made.
(5)

The local authority landlord must, within 1 month of such a request being made—
(a) agree to the request and make an accordingly amended offer to sell to the
applicant, or

5

(b) refuse the request by notifying the applicant accordingly.
(6)

If a local authority landlord—
(a) refuses a request, or
(b) fails to comply with subsection (5),
the applicant may refer the matter to the Lands Tribunal.

10

(7)

Such a reference must be made within 1 month of the refusal or, as the case may be, of
the expiry of the period referred to in subsection (5).

(8)

The Lands Tribunal may determine such a reference by—
(a) upholding a condition,
(b) striking out or modifying a condition, or

15

(c) inserting a new condition.
(9)

123
20

(1)

Where a Lands Tribunal determination results in a modification of the offer to sell, it
must order the local authority landlord to make to the applicant an amended offer to sell
(amended in accordance with the determination) within 2 months of the determination.
Acceptance of an offer to sell
An applicant may give the local authority landlord notice of acceptance of an offer to
sell within 2 months of the latest of—
(a) the date on which the offer to sell was made,
(b) the date on which an amended offer to sell (or, if there is more than one, the latest
amended offer to sell) was made,

25

30

(c) the date of a determination by the Lands Tribunal under section 122(8) which
does not require the local authority landlord to make an amended offer to sell.
(2)

If a notice of acceptance is not given within the period required by subsection (1) (or
within that period as extended under section 127), both the offer to sell and the related
application made under section 119 lapse.

(3)

A notice of acceptance is of no effect unless the qualifying tenant and the applicant have
concluded a lease of the house for a period immediately subsequent to the acquisition of
the house (being a lease which is conditional upon that acquisition proceeding).

(4)

Giving a notice of acceptance constitutes a contract of sale of the house between the
local authority landlord and the applicant on the terms contained in the offer (or
amended offer) to sell.

35

124
(1)

Refusal of application
A local authority landlord may refuse an application made under section 119 (by giving
notice of refusal to the applicant) where it—
(a) disputes the applicant’s right to acquire under this Part, or
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(b) considers after reasonable inquiry (including giving the applicant a reasonable
opportunity to amend the application) that any information in the application is
materially incorrect.
(2)
5

A notice of refusal must—
(a) specify the grounds of the dispute or, as the case may be, the information
considered to be materially incorrect, and
(b) must be given—
(i)

10

(ii) where given under subsection (1)(b), within 2 months of that date.
(3)

125
15

where given under subsection (1)(a), within 1 month of the date on which
the application was made, and

(1)

The applicant may, within 1 month of a notice of refusal being given, refer the matter to
the Lands Tribunal for a finding that the applicant is entitled to exercise the right
conferred by this Part on such terms as it may determine.
Reference to Lands Tribunal
Where a local authority landlord—
(a) fails to comply with section 120(1),
(b) fails to comply with an order made under section 122(9), or
(c) fails to progress an application in accordance with any finding under section
124(3) within 2 months of that finding being made,

20

the applicant may refer the matter to the Lands Tribunal.
(2)

The Lands Tribunal may, if it finds that any of paragraphs (a) to (c) of subsection (1)
apply, make an offer to sell to the applicant and do otherwise as the local authority
landlord might do in pursuance of such an offer to sell.
Anything done by the Lands Tribunal under this subsection has effect as if done by the
local authority landlord.

25

(3)

126

Nothing in this section affects a provision in any other enactment relating to the
enforcement of a statutory duty whether under that enactment or otherwise.
Consent for subsequent disposals

(1)

A person who acquires any property under this Part must not dispose of it unless the
Regulator consents to the disposal.

(2)

The Regulator may—

30

(a) give general consent to certain disposals, or
(b) give consent for particular purposes (for example, for particular persons,
particular property or particular disposals).
35

(3)

The Regulator’s consent may be conditional.

(4)

Before consenting to a disposal, the Regulator must—
(a) satisfy itself that the person who is seeking the consent has consulted—
(i)

the tenants of houses included in the disposal, and

(ii) any other person whom the Regulator requires the person to consult, and
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(b) have regard to the views expressed by those consulted.
(5)

127
5

This section does not apply to a disposal by a registered social landlord (such a disposal
being subject to Part 9).
Extension of time periods
Any period during which a local authority landlord or an applicant may or must do
anything under this Part may be extended (or further extended) by notice given before
the end of the period by—
(a) the applicant, where the thing is to be done by the local authority landlord, or
(b) the local authority landlord, where the thing is to be done by the applicant.

10

PART 10A
CHARITABLE REGISTERED SOCIAL LANDLORDS
127A
(1)

Charitable registered social landlords
In this section—
“charitable registered social landlord” means a registered social landlord which is
entered in the Scottish Charity Register, and

15

“OSCR” means the Office of the Scottish Charity Regulator.
(2)

20

The Regulator and OSCR must, in pursuance of section 18 of this Act and section 20 of
the Charities and Trustee Investment (Scotland) Act 2005 (asp 10), together make
arrangements with a view to—
(a) securing the exchange of information between them about charitable registered
social landlords,
(b) securing the co-ordination of any activities they carry on in exercising functions in
relation to charitable registered social landlords, and
(c) preventing any unnecessary duplication in relation to any inquiries made, or to be
made, by them in relation to charitable registered social landlords.

25

(3)

The Regulator and OSCR—
(a) must set out the arrangements in a memorandum,
(b) must keep the memorandum under review, and
(c) may from time to time revise or replace the memorandum.

30

(4)

The Regulator and OSCR must take such steps as they think fit to publicise the
memorandum (and any revision or replacement).
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PART 10B
SOCIAL LANDLORDS: LONG LEASES AND HERITABLE SECURITIES
127B

Removal of residential restriction on a long lease where lessee is a social landlord
In section 8 of the Land Tenure Reform (Scotland) Act 1974 (c.38), after subsection (3)
insert—

5

“(3A) The condition contained in subsection (1) above does not apply to a long lease
executed after the commencement of section 127B of the Housing (Scotland)
Act 2010 (asp 00) where at the time the lease is executed the lessee is—
(a) a social landlord (within the meaning of section 150 of the Housing
(Scotland) Act 2010);

10

(b) a body connected to a social landlord (within the meaning of section 149
of the Housing (Scotland) Act 2010); or
(c) a rural housing body (within the meaning of section 122(1) of the Title
Conditions (Scotland) Act 2003).”.
15

127C

Heritable security redemption rights where debtor is a social landlord
In section 11 of the Land Tenure Reform (Scotland) Act 1974, after subsection (3)
insert—
“(3A) The right to redeem a heritable security conferred by this section does not
apply to a heritable security where—

20

(a) the debtor (or where the debtor is not the proprietor, the proprietor of the
security subjects) has in writing renounced the right to redeem conferred
by this section; and
(b) at the time of doing so that body is—
(i)

25

a social landlord (within the meaning of section 150 of the
Housing (Scotland) Act 2010);

(ii) a body connected to a social landlord (within the meaning of
section 149 of the Housing (Scotland) Act 2010); or
(iii) a rural housing body (within the meaning of section 122(1) of the
Title Conditions (Scotland) Act 2003).”.

30

PART 11
RIGHT TO BUY: REFORMS
128

Re-accommodated persons: protection of right to buy
Section 61 of the Housing (Scotland) Act 1987 (c.26) is amended as follows—
(a) in subsection (2)(c), for “(11)(n)”, substitute “(11)(ab), (ac) or (n)”,

35
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“(iiia) there shall be disregarded any period beginning with the termination of a
tenancy (or of a tenant’s interest in a tenancy) under section 18(2), 20(3)
or 22(3) of the Housing (Scotland) Act 2001 (asp 10) and ending with
the person in question being re-accommodated in pursuance of section
19(3)(b), 21(3)(b) or 22(6) of that Act; and”,

5

(c) in subsection (11), after paragraph (aa) insert—
“(ab) any person who provided the tenant with accommodation in pursuance
of—
(i)
10

an order for recovery of possession made under section 16(2) of
the Housing (Scotland) Act 2001 (asp 10) on any of the grounds
set out in paragraphs 9 to 15 of schedule 2 to that Act; or

(ii) section 19(3)(b), 21(3)(b) or 22(6) of that Act;
(ac) any person who provided the tenant with accommodation in pursuance of
a decision by the landlord to demolish a house subject to a Scottish
secure tenancy as a result of which—

15

(i)

the tenancy was terminated by written agreement between the
landlord and the tenant; and

(ii) the accommodation concerned was made available to the tenant;”.
129
20

Limitation on right to buy: new tenants
After section 61 of the Housing (Scotland) Act 1987 (c.26) insert—
“61ZA
(1)

Section 61 applies to a house let under a Scottish secure tenancy created on or
after the day on which section 129 of the Housing (Scotland) Act 2010 (asp 00)
comes into force only if the tenant has, since that day, continuously been in
occupation of a house (including accommodation provided as mentioned in
section 61(11)(ab), (ac) or (n)) or of a succession of houses provided by any
persons mentioned in section 61(11).

(2)

For the purpose of determining such a period of continuous occupation—

25

(a) there shall be disregarded any period beginning with the termination of a
tenancy (or of the tenant’s interest in a tenancy) under section 18(2),
20(3) or 22(3) of the Housing (Scotland) Act 2001 (asp 10) and ending
with the tenant being re-accommodated in pursuance of section 19(3)(b),
21(3)(b) or 22(6) of that Act; and

30

(b) the landlord may disregard any interruption in occupation which appears
to it to result from circumstances outwith the control of the tenant in
question.”.

35

130
(1)
40

Limitation on right to purchase: new tenants

Pressured areas: amendments
Section 61B of the Housing (Scotland) Act 1987 (c.26) is amended as follows—
(a) in subsection (1), for the words from the beginning to “authority’s” substitute “A
local authority may designate any part of their”,
(b) after subsection (1) insert—
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“(1A) A designation under subsection (1) may be made—
(a) generally in relation to all houses in the area designated which tenants
have the right to purchase under section 61(1), or
(b) in relation to particular types of such houses only.
5

(1B) Where a designation relates only to a particular type of house in the area
designated as a pressured area, the references in subsections (3), (4) and (7) to
a house are to be read in connection with that designation as referring only to a
house of that type.
(1C) A designation under subsection (1) has effect for such period, not exceeding 10
years, as the local authority may specify.”,

10

(c) subsection (2) is repealed,
(d) in subsection (5), after paragraph (a) insert—
“(aa) where the designation relates only to a particular type of house in the
area designated as a pressured area, specify the type in question,”,
15

(e) in subsection (8), for the words from “Scottish” to “revocation” substitute “local
authority at any time”,
(f) in subsection (9), for “proposal” substitute “designation”,
(g) in subsection (10), after second “area” insert “in relation to any type of house to
which the designation relates”.

20

(2)

Section 61C of the Housing (Scotland) Act 1987 (c.26) is amended as follows—
(a) subsections (1) and (2) are repealed,
(b) in subsection (3)—
(i)

for “a proposal” substitute “, amending or revoking a designation”,

(ii) for “shall consult” substitute “shall—
25

(a) take such steps as are reasonable to publicise its proposal to make,
amend or revoke the designation and its reasons for so proposing, and
(b) consult—”, and
(iii) old paragraphs (a) and (b) become sub-paragraphs (i) and (ii) of the new
paragraph (b),

30

(c) after subsection (3) insert—
“(4)

A local authority proposing to make, amend or revoke a designation under
section 61B(1) must, before doing so, have regard to any guidance issued by
the Scottish Ministers about—
(a) how and when they should do so,

35

(b) the information which they should take into account before doing so, and
(c) the terms of such designations.”.
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61

Limitation on right to buy: new supply social housing
After section 61E of the Housing (Scotland) Act 1987 (c.26) insert—
“61F

5

Limitation on right to purchase: new supply social housing

(1)

Section 61 does not apply to a new supply social house.

(2)

Subsection (1) does not affect the right of a tenant to purchase a new supply
social house under this Part if—
(a) the tenant moved to the new supply social house in pursuance of—
(i)

10

an order for recovery of possession made under section 16(2) of
the Housing (Scotland) Act 2001 (asp 10), on any of the grounds
set out in paragraphs 9 to 15 of schedule 2 to that Act, in respect of
a house subject to a Scottish secure tenancy created before the
relevant day; or

(ii) the operation of section 19(3)(b), 21(3)(b) or 22(6) of that Act
following termination of a Scottish secure tenancy created before
the relevant day;

15

(b) the tenant moved to the new supply social house from a house subject to
a Scottish secure tenancy created before the relevant day in pursuance of
a decision by the landlord to demolish that other house as a result of
which—
20

(i)

the tenancy of that other house was terminated by written
agreement between the landlord and the tenant; and

(ii) the new supply social house was made available to the tenant;
(c) the tenant occupied the new supply social house immediately before the
relevant day under a short Scottish secure tenancy which has, since that
day, been converted into a Scottish secure tenancy under section 37 of
the Housing (Scotland) Act 2001 (asp 10); or

25

(d) the landlord failed to give the tenant notice (in the prescribed form) of
the effect of subsection (1)––
(i)
30

where the landlord acquired the new supply social house from the
tenant, at least 7 days before the missives for that acquisition were
concluded; or

(ii) in any other case, at least 7 days before the creation of the Scottish
secure tenancy to which the new supply social house is subject.
(3)
35

In this section—
“new supply social house” means a house let under a Scottish secure
tenancy created on or after the relevant day which—
(a)

was not let under a Scottish secure tenancy on or before 25 June
2008; or

(b) was acquired by the landlord on or after 25 June 2008; and
40

“relevant day” means the day on which section 131 of the Housing
(Scotland) Act 2010 (asp 00) comes into force.”.
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131A
(1)

Limitation on right to buy: police housing
After section 69 of the Housing (Scotland) Act 1987 (c.26) insert—
“69A
(1)

5

Power to refuse to sell houses required for police purposes
Subsection (2) applies where—
(a) an application to purchase is served on a local authority landlord in
relation to a house which it holds for the purposes of a police force
(within the meaning of the Police (Scotland) Act 1967 (c.77)); and
(b) the tenant would, apart from this section, have a right under section 61 to
purchase the house.

10

(2)

The landlord may, within one month of service of the application to purchase,
serve a notice of refusal on the tenant.

(3)

In determining whether to serve a notice of refusal under subsection (2), the
landlord must have regard to—
(a) the likely impact which the proposed purchase would have on police
operations and resources; and

15

(b) any representations by the tenant which indicate special reasons for
wishing to purchase the house.
(4)

The landlord must, in particular, consider—
(a) whether the policing needs of the area in which the house is situated are
such that it would be desirable for the house to be occupied by a
constable;

20

(b) whether it is likely to be able reasonably to provide other suitable
accommodation for a constable in that area;
(c) whether it is likely that a constable may need to be accommodated in that
area at short notice;

25

(d) any representations by the tenant about—
(i)

the tenant’s state of health; or

(ii) family associations or other special circumstances by reason of
which the tenant has a local connection to that area.
30

(5)

(2)
35

Duty to collect and publish information: local authority housing stock

(1)

As soon as reasonably practicable after the end of each financial year, the Scottish
Ministers must collect and publish information on the matters described in subsection
(2) in respect of each local authority.

(2)

Those matters are—

40

1112
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““local authority landlord” has the same meaning as in the Housing
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131B
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(a) the number of houses sold under the right to buy,
(b) the receipts derived from these sales,
(c) how much new debt has been incurred in respect of local authority housing stock,
and
5

(d) how much existing debt in respect of local authority housing stock has been
repaid,
during that financial year.
131C

Duty to collect and publish information: tenants eligible for right to buy

(1)

As soon as reasonably practicable after the end of each financial year, the Scottish
Ministers must collect and publish information on the matters described in subsection
(2) in respect of each local authority.

(2)

Those matters are the number of tenants with the right to buy the house to which their
tenancy applies during that financial year—

10

(a) under the conditions set out in article 4 of the Housing (Scotland) Act 2001
(Scottish Secure Tenancy etc.) Order 2002 (SSI 2002/318), and

15

(b) under section 61 of the Housing (Scotland) Act 1987 (c.26).
131D

Duty to collect and publish information: sale of houses by registered social
landlords

(1)

As soon as reasonably practicable after the end of each financial year, the Scottish
Ministers must collect and publish information on the matters described in subsection
(2) in respect of each registered social landlord during that financial year.

(2)

Those matters are—

20

(a) the number of houses sold under the right to buy, and
(b) the receipts derived from these sales.

25

PART 13
AMENDMENT OF HOUSING (SCOTLAND) ACT 2006
137

Introductory
This Part contains miscellaneous amendments of the Housing (Scotland) Act 2006 (asp
1) (“the 2006 Act”).

30

138

HRA designation orders: removal of Ministerial involvement

(1)

Section 2(2) of the 2006 Act is repealed.

(2)

In section 5 of the 2006 Act—
(a) in subsection (1), paragraph (b) and the word “or” immediately preceding it are
repealed,

35

(b) in subsection (2), the words “, with the consent of the Scottish Ministers,” are
repealed,
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(c) in subsection (4), the words “(1)(b) or” are repealed.
(3)

In schedule 1 to the 2006 Act—
(a) in paragraph 1(3)—
(i)

5

for the words from first “as” to “considering” substitute “consider”,

(ii) after first “notice” insert “before deciding whether to make the HRA
designation order.”,
(iii) sub-paragraphs (a) and (b) are repealed,
(b) after paragraph 1(5) insert—
“(5A) Before making such a modification, the local authority must—

10

(a) give notice describing the general effect of the proposed modification
to—
(i)

15

any owner and occupier of a house, and any other person, who it
considers likely to be significantly affected by the modification,
and

(ii) where it considers that a building which falls within paragraph 4 is
likely to be significantly affected by the modification, the planning
authority (where the planning authority is not the local authority),
and
(b) consider any representations made by such persons.”,

20

(c) paragraph 1(6) is repealed,
(d) paragraph 2 is repealed,
(e) in the heading for paragraph 3, for “designation” substitute “decision”,
(f) after paragraph 3(2) insert—
“(3)

25

139

Where the local authority decides not to make an HRA designation order
proposed under paragraph 1(1), they must give notice of that fact to the
persons, and in the manner, mentioned in that provision.”.

Recovery of expenses

(1)

In section 50(2)(c)(i) of the 2006 Act, after “unable” insert “or unwilling”.

(2)

In section 59(1) of the 2006 Act, after paragraph (a) insert—

30

“(aa) expenses it incurs in pursuance of—
(i)

devising a maintenance plan under 46(1)(b)(ii) or (c), or

(ii) varying a maintenance plan under section 47(1),”.
(3)

In section 61 of the 2006 Act, after subsection (3) insert—
“(3A) A local authority may recover—

35

(a) the amount of any fee payable in respect of registering any such
document,
(b) any administrative expenses incurred by it in connection with the
registration, and
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(c) interest, at such reasonable rate as it may determine, from the date when
a demand for payment is served until the whole amount is paid,
from the owner of the house concerned.”.
(4)
5

In section 172 of the 2006 Act—
(a) in subsection (1), after “(2)” insert “, section 61(3A), subsection (6A) below”,
(b) after subsection (6) insert—
“(6A) A local authority may recover—
(a) the amount of any fee payable in respect of registering a repayment
charge or a discharge of such a charge,

10

(b) any administrative expenses incurred by it in connection with the
registration, and
(c) interest, at such reasonable rate as it may determine, from the date when
a demand for payment is served until the whole amount is paid,
from the owner of the living accommodation concerned.”.

15

140

Scheme of assistance: demolition works
Section 71 of the 2006 Act is amended as follows—
(a) in subsection (1)(b), after “work” insert “(including demolition work)”,
(b) in subsection (2), after paragraph (d) insert—
“(da) demolishing a house,”.

20

PART 14
MISCELLANEOUS
142
(1)

Tenant protection: orders for possession against landlord
After section 5A(8) of the Heritable Securities (Scotland) Act 1894 (c.44) insert—
“(9)

25

(2)
30

After section 24(9) of the Conveyancing and Feudal Reform (Scotland) Act 1970 (c.35)
insert—
“(10) For the avoidance of doubt, a decree granted on an application under
subsection (1B) above is not an order for possession of a house let on an
assured tenancy (within the meaning of Part II of the Housing (Scotland) Act
1988 (c.43)).”.

(3)
35

For the avoidance of doubt, a decree granted on an application to which this
section applies is not an order for possession of a house let on an assured
tenancy (within the meaning of Part II of the Housing (Scotland) Act 1988
(c.43)).”.

After section 216(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (asp 3)
insert—
“(2A) Subsection (2) does not apply to an occupant with an assured tenancy (within
the meaning of Part II of the Housing (Scotland) Act 1988 (c.43)) or any
effects of that occupant where the decree for removing from heritable property
was granted on an application—


1115

Housing (Scotland) Bill
Part 14—Miscellaneous

66

(a) to which section 5A of the Heritable Securities (Scotland) Act 1894
(c.44) applies; or
(b) under section 24(1B) of the Conveyancing and Feudal Reform
(Scotland) Act 1970 (c.35).”.
5

142A

Tenant protection: repossession orders
The Housing (Scotland) Act 2001 (asp 10) is amended as follows—
(a) in section 16, after subsection (5) insert—
“(5A) Where an order is made under subsection (2) in proceedings under section 14
on the ground that rent lawfully due from the tenant has not been paid (as set
out in paragraph 1 of schedule 2) or on grounds including that ground—

10

(a) subsection (5)(a) does not apply,
(b) the tenancy is terminated only if the landlord recovers possession of the
house in pursuance of the order,
(c) the order must specify the period for which the landlord’s right to
recover possession of the house is to have effect (being no longer than
any maximum period which the Scottish Ministers by order prescribe),
and

15

(d) the landlord must have regard to any guidance issued by the Scottish
Ministers about recovery of possession in pursuance of the order.
20

(5B) Before making an order under subsection (5A)(c) or issuing guidance under
subsection (5A)(d), the Scottish Ministers must consult—
(a) such bodies representing local authorities,
(b) such registered social landlords or bodies representing them,
(c) such bodies representing tenants’ interests, and

25

(d) such other persons,
as they think fit.”,
(b) in section 109(6), after second “section” insert “16(5A)(c) or”.
142B

Police accommodation not to be Scottish secure tenancy
In paragraph 2 of schedule 1 to the Housing (Scotland) Act 2001 (asp 10)—

30

(a) sub-paragraph (a) is repealed,
(b) in sub-paragraph (c), for the words “a police force or” substitute “an”,
(c) at the end of the paragraph insert—
“(2)

35

A tenancy is not a Scottish secure tenancy if the landlord is a local authority
landlord and—
(a) the house occupied by the tenant is held by the landlord for the purposes
of a police force, or
(b) the tenant is let the house expressly on a temporary basis pending its
being required for the purposes of a police force.
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Sub-paragraph (2)(a) does not prevent a tenancy from being a Scottish secure
tenancy if—
(a) the tenancy was created before the relevant day,
(b) the tenant moved to the house in pursuance of—

5

(i)

10

an order for recovery of possession made under section 16(2) of
the Housing (Scotland) Act 2001 (asp 10), on any of the grounds
set out in paragraphs 9 to 13 and 15 of schedule 2 to that Act, in
respect of a house subject to a Scottish secure tenancy created
before the relevant day, or

(ii) the operation of section 19(3)(b), 21(3)(b) or 22(6) of that Act
following termination of a Scottish secure tenancy created before
the relevant day,
(c) the tenant moved to the house from a house subject to a Scottish secure
tenancy created before the relevant day in pursuance of a decision by the
landlord to demolish that other house as a result of which—

15

(i)

the tenancy of that other house was terminated by written
agreement between the landlord and the tenant, and

(ii) the house was made available to the tenant,
(d) the tenant occupied the house immediately before the relevant day under
a short Scottish secure tenancy which has, since that day, been converted
into a Scottish secure tenancy under section 37, or

20

(e) the tenant—
(i)
25

occupied the house (or any other house held by the landlord for the
purposes of a police force) under a Scottish secure tenancy
immediately before the creation of the tenancy, and

(ii) agreed to terminate that Scottish secure tenancy without having
been notified by the landlord of the effect of sub-paragraph (2)(a)
at least 28 days before so agreeing.
(4)

In this paragraph—

30

“police force” has the same meaning as in the Police (Scotland) Act 1967
(c.77),
“relevant day” means the day on which section 142B of the Housing
(Scotland) Act 2010 (asp 00) comes into force.”.
142C

35

Scottish secure tenancy: rent arrears pre-action requirements
The Housing (Scotland) Act 2001 (asp 10) is amended as follows—
(a) in section 14—
(i)

after subsection (2) insert—

“(2A) Where such proceedings are to include the ground that rent lawfully due from
the tenant has not been paid (as set out in paragraph 1 of schedule 2)—
40

(a) the notice under subsection (2) must not be served unless the landlord
has complied with the pre-action requirements in section 14A, and
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(b) the proceedings may not be raised unless the landlord has confirmed to
the court in such form as the Scottish Ministers may prescribe by
regulations that those requirements have been complied with.”,
(ii) the word “and” immediately following subsection (4)(a) is repealed, and
5

(iii) in subsection (4), at the end of paragraph (b) insert “, and
(c) where subsection (2A) applies, the steps taken by the landlord which the
landlord considers to constitute compliance with the pre-action
requirements in section 14A.”,
(b) after section 14, insert—

10

“14A

Pre-action requirements where grounds for possession include rent
arrears

(1)

The pre-action requirements referred to in section 14(2A) are set out in
subsections (2) to (7) below.

(2)

The landlord must provide the tenant with clear information about—

15

(a) the terms of the tenancy agreement, and
(b) outstanding rent and any other outstanding financial obligation of the
tenancy.
(3)

20

The landlord must make reasonable efforts to provide the tenant with advice
and assistance on the tenant’s eligibility to receive—
(a) housing benefit, and
(b) other types of financial assistance (for example, other benefits or grants).

(4)

The landlord must provide the tenant with information about sources of advice
and assistance in relation to management of debt.

(5)

The landlord must make reasonable efforts to agree with the tenant a
reasonable plan for future payments to the landlord, such plan to include
proposals in respect of—

25

(a) future payments of rent, and
(b) outstanding rent and any other outstanding financial obligation of the
tenancy.
30

(6)

The landlord must not serve a notice under section 14(2) if—
(a) an application for housing benefit for the tenant—
(i)

35

has been made but has not yet been determined, and

(ii) is, in the opinion of the landlord, likely to result in the benefit
being paid at a level allowing the tenant to pay, or reduce by an
amount acceptable to the landlord, the outstanding rent and any
other outstanding financial obligation of the tenancy,
(b) the tenant is taking other steps which, in the opinion of the landlord, are
likely to result in the payment to the landlord within a reasonable time
of—

40

(i)

the outstanding rent, and

(ii) any other outstanding financial obligation of the tenancy, or
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(c) the tenant is complying with the terms of a plan agreed to in accordance
with subsection (5).

5

(7)

The landlord, unless it is a local authority landlord, must encourage the tenant
to contact the local authority in whose area the house is situated.

(8)

In complying with the pre-action requirements the landlord must have regard to
any guidance issued by the Scottish Ministers.

(9)

The Scottish Ministers may by order make further provision about the preaction requirements, including provision—
(a) specifying particular steps to be taken, or not to be taken, by a landlord
in complying with any requirement;

10

(b) modifying or removing any requirement.
(10) In this section, “housing benefit” has the same meaning as in section 123 of the
Social Security Contributions and Benefits Act 1992 (c.4).”, and
(c) in section 109—
15

(i)

in subsection (4), after “7(3)” insert “, 14A(9)”, and

(ii) in subsection (6), after second “section” insert “14A(9) or”.
143

Local authority duties on homelessness: armed forces
In section 27 of the Housing (Scotland) Act 1987 (c.26)—
(a) sub-paragraph (i) of subsection (2)(a) and the word “or” following it are repealed,

20

(b) paragraph (a) of subsection (3) and the word “or” following it are repealed,
(c) in paragraph (b) of subsection (3), the word “other” is repealed.
143A
(1)

Vacant dwellings: use of information obtained for council tax purposes
In paragraph 18A(1) of schedule 2 to the Local Government Finance Act 1992 (c.14)—
(a) for “A billing” substitute “An”,

25

(b) after “Part 1” insert “or Part 2”.
(2)

143B

In section 129(8)(a) of the Local Government Act 2003 (c.26), the word “85,” is
repealed.
Housing support: persons found to be homeless or threatened with homelessness
After section 32A of the Housing (Scotland) Act 1987 (c.26) insert—

30

“32B
(1)

Housing support: persons found to be homeless or threatened with
homelessness
Subsection (2) applies where a local authority—
(a) are subject to the duty under section 31(2) or 32(2) in relation to an
applicant; and

35

(b) have reason to believe that the applicant may be in need of prescribed
housing support services.
(2)

The local authority must assess whether the applicant, and any other person
residing with the applicant, needs prescribed housing support services.
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(3)

In carrying out such an assessment the local authority must—
(a) conduct inquiries of such type as may be prescribed; and
(b) have regard to any prescribed matters.

(4)

Following such an assessment, the local authority must ensure that prescribed
housing support services are provided to any person assessed as being in need
of them.

(5)

The Scottish Ministers may by regulations made by statutory instrument make
further provision about the provision of prescribed housing support services in
pursuance of subsection (4) and may, in particular, specify—

5

10

(a) the period for which services are to be provided;
(b) matters to which a local authority are to have regard when ensuring
provision of services.

15

(6)

Regulations made under this section may make different provision for different
purposes and different areas.

(7)

Before making any regulations under this section, the Scottish Ministers must
consult—
(a) such bodies representing local authorities;
(b) such bodies representing the interests of homeless persons; and
(c) such other persons,

20

as they think fit.
(8)

Regulations under this section may be made only if a draft of the statutory
instrument containing the regulations has been laid before, and approved by
resolution of, the Scottish Parliament.

(9)

In this section, “housing support services” includes any service which provides
support, assistance, advice or counselling to an individual with particular needs
with a view to enabling that individual to occupy, or to continue to occupy,
residential accommodation as the individual’s sole or main residence.”.>

25

PART 15
SUPPLEMENTARY AND FINAL PROVISIONS
30

144
(1)

Offences by bodies corporate etc.
Where—
(a) an offence under this Act has been committed by—
(i)

35

a social landlord, or

(ii) a body corporate, or a Scottish partnership or other unincorporated
association, other than a social landlord, and
(b) it is proved that the offence was committed with the consent or connivance of, or
was attributable to any neglect on the part of—
(i)
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(ii) an individual purporting to act in the capacity of a relevant individual,
that individual as well as the offender is guilty of the offence and is liable to be
proceeded against and punished accordingly.
(2)
5

In subsection (1), “relevant individual” means—
(a) in relation to a registered social landlord, an officer of the registered social
landlord,
(b) in relation to a local authority, an officer or member of the local authority,
(c) in relation to a body corporate other than a local authority or registered social
landlord—

10

(i)

a director, manager, secretary or other similar officer of the body,

(ii) where the affairs of the body are managed by its members, the members,
(d) in relation to a Scottish partnership, a partner, and
(e) in relation to an unincorporated association other than a Scottish partnership, a
person who is concerned in the management or control of the association.
15

145
(1)

Formal communications
A “formal communication” means—
(a) any approval, application, certificate, consent, direction, notice, offer to sell,
requirement or submission, or
(b) any copy of such a thing,

20

which is made, served or given under or for the purposes of this Act.
(2)

A formal communication must be in writing.

(3)

A formal communication is made, served or given if it is—
(a) hand delivered to the person concerned,

25

(b) sent, by first class post or by using a registered or recorded delivery postal service,
in an envelope or package addressed—
(i)

where sent to the Regulator, to the “Scottish Housing Regulator” at the
Regulator’s principal office,

(ii) where sent to a registered social landlord, to the landlord at the address set
out in the register,
30

(iii) where sent to a local authority, to the local authority at its principal office,
(iv) where sent to a body other than a registered social landlord or local
authority, to the body at its registered or principal office,
(v) where sent to an individual, to the individual at the individual’s principal
place of business or usual or last known abode,

35

(vi) in any case, to the person concerned at a postal address designated for the
purpose by that person (such designation to be made by giving notice to the
person making, serving or giving the formal communication), or
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(c) sent to the person concerned in some other way (including by email, fax or other
electronic means) which the sender reasonably considers likely to cause it to be
delivered on the same or next day.
(4)

A formal communication which is sent by email, fax or other electronic means is to be
treated as being in writing only if it is legible and capable of being used for subsequent
reference.

(5)

A formal communication is, unless the contrary is proved, to be treated as having been
made, served or given—

5

(a) where hand delivered, on the day of delivery,
10

(b) where posted, on the day on which it would be delivered in the ordinary course of
post, or
(c) where sent in a way described in subsection (3)(c), on the day after it is sent.
(6)

This section does not apply in relation to—
(a) an application, direction, notice or other thing which is made, served or given for
the purposes of legal proceedings, or

15

(b) an approval by the Scottish Parliament.
146

20

Orders

(1)

Any power of Ministers under this Act to make orders is exercisable by statutory
instrument.

(2)

Any such power includes power to make—
(za) in the case of an order made under section 151(2) (commencement orders), such
transitional, transitory or saving provision as Ministers consider appropriate,
(a) in the case of any other order, such supplementary, incidental, consequential,
transitional, transitory or saving provision as Ministers consider appropriate,

25

(b) different provision for different purposes.
(3)

A statutory instrument containing an order is subject to annulment in pursuance of a
resolution of the Scottish Parliament.
This subsection does not apply—
(a) to orders made under section 151(2) (commencement orders), or

30

(b) where subsection (4) makes contrary provision.
(4)

An order—
(a) under section 24(2B)(b), or
(b) under section 148(1)(a) which adds to, replaces or omits any text in this or any
other Act,

35

may be made only if a draft of the statutory instrument containing the order has been
laid before, and approved by resolution of, the Scottish Parliament.
147

Minor and consequential amendments and repeals
Schedule 2 sets out minor amendments and amendments and repeals consequential on
the provisions of this Act.
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(1)
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Ancillary provision
Ministers may by order make any—
(a) supplementary provision, or
(b) incidental, consequential, transitional, transitory or saving provision,

5

which they consider appropriate for the purposes of, or in connection with, or for the
purposes of giving full effect to, any provision of this Act.
(2)
149

Such an order may modify any enactment, instrument or document.
Connected bodies
A body is connected to a social landlord if—

10

(a) the social landlord can (directly or through nominees) secure that the body’s
affairs are conducted in accordance with the social landlord’s wishes,
(b) the body can (directly or through nominees) secure that the social landlord’s
affairs are conducted in accordance with the body’s wishes,
(c) the body is the social landlord’s subsidiary,

15

(d) the social landlord is the body’s subsidiary, or
(e) the body is the subsidiary of a body of which the social landlord is a subsidiary.
“subsidiary” has the same meaning in this section as in the Companies Act 2006 (c.46)
or, as the case may be, the Co-operative and Community Benefit Societies and Credit
Unions Act 1968 (c.55).

20

150

Interpretation
In this Act, except where the contrary intention appears—
“approved person” means a person approved under section 117,
“asset” includes property, rights and interests,

25

“assured agricultural occupancy” has the same meaning as in Part 1 of the
Housing Act 1988 (c.50),
“assured tenancy” has the same meaning as in Part 2 of the Housing (Scotland)
Act 1988 (c.43),
“body” includes a body of persons corporate or unincorporated and a partnership
constituted under the law of Scotland,

30

“charity” means a body entered in the Scottish Charity Register,
“connected body”, and similar expressions, have the meaning given by section
149,
“constitution”—
(a)

35

in relation to a registered company, means its articles of association,

(b) in relation to a registered society, means its rules,
(c)

in relation to a body of any other status, means the instrument which
establishes it and states its purposes,
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“disposal”, in relation to property, means any disposal of the property or any
interest in it and, in particular, includes—
(a)

a sale or lease of the property or any interest in it,

(b) granting security over the property or any interest in it, and
5

(c)

granting an option or otherwise entering into a contract for disposal,

“eligible house” has the meaning given by section 118(1),
“enforcement notice” has the meaning given by section 53,
“equal opportunities” has the same meaning as in Section L2 of Part 2 of Schedule
5 to the Scotland Act 1998 (c.46),
10

“financial management or governance target” has the meaning given by section
36A,
“house” includes—
(a)

15

any part of a building occupied or intended to be occupied as a separate
dwelling, and in particular includes a flat, and

(b) any yard, garden, garage, outhouse and pertinent belonging to the house or
usually enjoyed with it,
“housing accommodation” includes flats, lodging-houses and hostels,
“housing activities” means any activities undertaken by a social landlord in
relation to housing services which are or may be provided by it,

20

“housing services” means providing housing accommodation and related services
and includes anything done, or required to be done, in relation to—
(a)

the prevention and alleviation of homelessness,

(b) the management of housing accommodation,
(c)
25

the provision of services for owners and occupiers of houses,

(d) the provision and management of sites for gypsies and travellers, whatever
their race or origin,
“inquiries” means inquiries under section 40,
“landlord” means any person who lets a house under a tenancy, and includes the
landlord’s successors in title,

30

“Lands Tribunal” means the Lands Tribunal for Scotland,
“legislative registration criteria” has the meaning given by section 24,
“local authority” means a council constituted under section 2 of the Local
Government etc. (Scotland) Act 1994 (c.39) and references to a local authority
area are to be construed accordingly,

35

“local authority landlord” means a landlord which is a local authority, a joint
board or joint committee of 2 or more local authorities, or the common good of a
local authority, or any trust controlled by a local authority,
“Ministers” means the Scottish Ministers,
“offer to sell” has the meaning given by section 120,

40
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in relation to a registered social landlord which is a registered company,
has the meaning given by section 1173 of the Companies Act 2006 (c.46),

(b) in relation to a registered social landlord which is a registered society, has
the meaning given by section 74 of that Act,
5

(c)

in relation to a registered social landlord of any other status, means any
person concerned in the management or control of the registered social
landlord,

“owner”, in relation to any property, means a person who has right to the property
whether or not that person has completed title,
10

“performance improvement plan” has the meaning given by section 52,
“performance improvement target” has the meaning given by section 34,
“personal indemnity insurance” has the meaning given by section 62(2A),
“qualifying tenant” has the meaning given by section 118(2),
“register” has the meaning given by section 20(1),

15

“registered company” means a company for the purposes of the Companies Act
2006 (c.46),
“registered social landlord” means a body registered in the register,
“registered society” means a society registered under the Co-operative and
Community Benefit Societies and Credit Unions Act 1965 (c.12),

20

“registered tenant organisation” has the meaning given by section 53(6) of the
Housing (Scotland) Act 2001 (asp 10),
“registration criteria” has the meaning given by section 23,
“the Regulator” means the Scottish Housing Regulator established by section 1,
“regulatory intervention” is to be construed in accordance with section 49,

25

“regulatory registration criteria” has the meaning given by section 25,
“relevant regulators” has the meaning given by section 18(2),
“responsible individual” has the meaning given by section 60,
“revision” includes addition and replacement,

30

“tenancy” means an agreement under which a house is made available for human
habitation, and “lease” and other related expressions are to be construed
accordingly,
“tenant” means a person who leases a house from a landlord and whose right in
the house derives directly from the landlord, and in the case of a joint tenancy
means all the tenants,

35

“Scottish secure tenancy” has the same meaning as in the Housing (Scotland) Act
2001 (asp 10),
“Scottish Social Housing Charter” has the meaning given by section 31,
“secured creditor” in relation to a registered social landlord, means a creditor who
holds a security over assets,

40

“security” means any security or charge (including a floating charge),
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“short Scottish secure tenancy” has the same meaning as in the Housing
(Scotland) Act 2001 (asp 10),
“social landlord” means a registered social landlord, local authority landlord or a
local authority which provides housing services,
5

“undischarged bankrupt” means an individual—
(a)

whose estate has been sequestrated and who has not been discharged (or
against whom a bankruptcy order has been made and is still in force),

(b) who has granted a trust deed for, or made a composition or arrangement
with, creditors (and has not been discharged in respect of it),
10

(c)

who is the subject of—
(i) a bankruptcy restrictions order, or an interim bankruptcy restrictions
order, made under the Bankruptcy (Scotland) Act 1985 (c.66) or the
Insolvency Act 1986 (c.45), or
(ii) a bankruptcy restrictions undertaking entered into under either of
those Acts, or

15

(d) who has been adjudged bankrupt (and has not been discharged), or is
subject to any other kind of order, arrangement or undertaking analogous to
those described above, anywhere in the world.
151
20

(1)

Commencement
The following provisions come into force on Royal Assent—
section 146
section 148
section 150
this section

25

section 152
(2)
152

Ministers may by order appoint the day on which each other provision comes into force.
Short title
This Act is called the Housing (Scotland) Act 2010.
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SCHEDULE 1
(introduced by section 13(3))
TRANSITIONAL PROVISIONS
Transfer of staff
5

1 (1)

All staff, other than excepted staff, employed immediately before the coming into force
of this paragraph in the Executive Agency of Ministers known as the Scottish Housing
Regulator are transferred to, and become members of staff of, the Regulator.
Accordingly—
(a) the contract of employment of a transferred person—

10

(i)

is not terminated by the transfer, and

(ii) has effect from the date of transfer as if originally made between the person
and the Regulator,
(b) all the rights, powers, duties and liabilities of Ministers under or in connection
with a transferred person’s contract of employment are transferred to the
Regulator, and

15

(c) anything done before that date by or in relation to Ministers in respect of that
contract of employment or a transferred person is to be treated from that date as
having been done by, or in relation to, the Regulator.
(2)

The excepted staff are staff on secondment or loan to the Agency from another part of
the Scottish Administration.

(3)

Sub-paragraph (1) does not affect the right of a transferred person to terminate that
person’s contract of employment if the terms of employment are changed substantially
to the detriment of the person; but such a change is not to be taken to have occurred by
reason only that the identity of that person’s employer has changed.

(4)

A determination by Ministers that any member of their staff is employed as mentioned
in sub-paragraph (1) or excepted by virtue of sub-paragraph (2) is conclusive of that fact
for the purposes of this paragraph.

20

25

Transfer of assets and liabilities
2 (1)
30

Ministers may by order provide for the transfer to the Regulator of—
(a) any assets held or used by them for or in connection with the purposes of the
Executive Agency of Ministers known as the Scottish Housing Regulator,
(b) any liabilities of Ministers incurred for or in connection with those purposes.

(2)

An order under sub-paragraph (1) may, in particular—
(a) provide for the creation of rights or interests, or the imposition of liabilities or
conditions, in relation to assets transferred, or rights or interests acquired, by
virtue of the order,

35

(b) provide for any assets, liabilities or conditions to be determined under the order.
(3)
40

An order under sub-paragraph (1) has effect in relation to any assets or liabilities to
which it applies despite any provision (of whatever nature) which would otherwise
prevent, penalise or restrict the transfer of the assets or liabilities.
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(4)

A right of pre-emption, right of irritancy, right of return or other similar right—
(a) does not operate or become exercisable as a result of any transfer of assets by
virtue of an order under sub-paragraph (1), and
(b) accordingly has effect in the case of any such transfer as if the Regulator were the
same person in law as Ministers and as if no transfer of the assets had taken place.

5

(5)

Such compensation as is just is to be paid (by Ministers or by the Regulator or by both)
to any person in respect of any such right which—
(a) would but for sub-paragraph (4) have operated in favour of, or become exercisable
by, that person, but

10

(b) because of the operation of that sub-paragraph, cannot subsequently operate in the
person’s favour or (as the case may be) become exercisable by the person.
(6)

An order under sub-paragraph (1) may provide for the determination of disputes as to—
(a) whether and, if so, how much compensation is payable, and
(b) the person to whom or by whom it is to be paid.

15

(7)

A certificate given by Ministers which states whether an asset or liability has, or has not,
been transferred by virtue of an order under sub-paragraph (1) is conclusive evidence of
whether the asset or liability has been so transferred.

(8)

In this paragraph “right of return” means any right for the return or reversion of assets in
specified circumstances.

20

SCHEDULE 2
(introduced by section 147)
MODIFICATIONS OF ENACTMENTS
Co-operative and Community Benefit Societies and Credit Unions Act 1968 (c.55)
1

In section 4A(3)(ba) (societies which cannot disapply section 4) of the Co-operative and
Community Benefit Societies and Credit Unions Act 1968, for “section 57 of the
Housing (Scotland) Act 2001 (asp 10)” substitute “section 20(1) of the Housing
(Scotland) Act 2010 (asp 00)”.

25

Land Tenure Reform (Scotland) Act 1974 (c.38)
1A

In section 21 (provisions for contracting out to be void) of the Land Tenure Reform
(Scotland) Act 1974, for “sections 8(6) and 11(3)” substitute “sections 8(3A), 8(6),
11(3) and 11(3A)”.

30

Housing (Scotland) Act 1987 (c.26)
2 (1)
35
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The Housing (Scotland) Act 1987 is amended as follows.

(2)

Sections 17A and 17B are repealed.

(3)

In section 14(2)(a) (houses which may be sold by local authorities without consent) for
“Part III of the Housing (Scotland) Act 1988” substitute “Part 10 of the Housing
(Scotland) Act 2010 (asp 00)”.
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(4)

In section 61(4)(e), for “is registered as such” substitute “was first registered as such
(and remains so registered)”.

(5)

In the definition of “registered social landlord” in section 338(1), for “Housing
(Scotland) Act 2001 (asp 10)” substitute “Housing (Scotland) Act 2010 (asp 00)”.

Housing (Scotland) Act 1988 (c.43)
3 (1)

10

The Housing (Scotland) Act 1988 is amended as follows.

(2)

In section 1(3)(e), the words from “maintaining” to the third occurrence of “landlords”
are repealed.

(3)

Sections 56 to 64 are repealed.

(4)

For paragraph 11(ea) (local authority and other tenancies) of Schedule 4 substitute—
“(ea) a registered social landlord within the meaning of the Housing (Scotland) Act
2010 (asp 00).”.

Housing Act 1988 (c.50)
4

In section 52(10) (recovery etc. of grants) of the Housing Act 1988, for “Housing
(Scotland) Act 2001 (asp 10).” substitute “Housing (Scotland) Act 2010 (asp 00).”.

15

Ethical Standards in Public Life etc. (Scotland) Act 2000 (asp 7)
5

In the Ethical Standards in Public Life etc. (Scotland) Act 2000, in schedule 3 (devolved
public bodies) after the entry relating to the Scottish Further and Higher Education
Funding Council”, insert—

20

“The Scottish Housing Regulator”.
Housing (Scotland) Act 2001 (asp 10)
6 (1)

25

The Housing (Scotland) Act 2001 is amended as follows.

(2)

Sections 57 to 68 (and schedules 7 and 8) are repealed.

(3)

Sections 69 to 75 are repealed.

(4)

In section 76—
(a) in subsection (1), the words “or a registered social landlord” are repealed,
(b) in subsection (2), the words “or, as the case may be, section 66 of this Act” are
repealed.

30

(5)

Sections 79 to 82 are repealed.

(6)

In section 111, for the definition of “registered social landlord”, substitute—
““registered social landlord” means a body registered in the register
maintained under section 20(1) of the Housing (Scotland) Act 2010 (asp
00),”.

(7)
35

In schedule 9—
(a) in paragraph 1(1), sub-sub-paragraph (b) (and the word “or” immediately
preceding it) are repealed,
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(b) in paragraph 2(1), the words “or section 66 of this Act” are repealed.
Scottish Public Services Ombudsman Act 2002 (asp 11)
7

In the Scottish Public Services Ombudsman Act 2002, in schedule 2 (listed authorities)
for the words “Scottish Homes” in paragraph 44 substitute “The Scottish Housing
Regulator”.

5

Freedom of Information (Scotland) Act 2002 (asp 13)
8

In the Freedom of Information (Scotland) Act 2002, in schedule 1 (Scottish public
authorities) after paragraph 85A insert—
“85B The Scottish Housing Regulator.”.

10

Public Appointments and Public Bodies etc.(Scotland) Act 2003 (asp 4)
9

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities) after the entry relating to the Scottish Further and Higher
Education Funding Council insert—
“Scottish Housing Regulator”.

15

Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8)
10

In the definition of “registered social landlord” in section 143(2) of the Antisocial
Behaviour etc. (Scotland) Act 2004, for “section 57 of the Housing (Scotland) Act
2001 (asp 10)” substitute “section 20(1) of the Housing (Scotland) Act 2010 (asp 00)”.

Further and Higher Education (Scotland) Act 2005 (asp 6)
20

11

In section 22(5) of the Further and Higher Education (Scotland) Act 2005, for paragraph
(i) substitute—
“(i) the Scottish Housing Regulator.”

Charities and Trustee Investment (Scotland) Act 2005 (asp 10)
12 (1)
25

The Charities and Trustee Investment (Scotland) Act 2005 is amended as follows.

(1A) In Section 19, after subsection (4) insert––
“(4A) OSCR must consult the Scottish Housing Regulator before making an
application under subsection (4) in relation to a registered social landlord
(within the meaning of the Housing (Scotland) Act 2010 (asp 00)).”
(1B) In section 38—

30

(a) subsection (1) is repealed,
(b) in subsection (2), for “functions referred to in subsection (1)” substitute “OSCR’s
functions under sections 28 to 35 (other than section 30) and section 70A”,
(c) subsection (7) is repealed,
(d) the words “(1) or”, where occurring in subsections (8), (9) and (10), are repealed,
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(e) subsection (12) is repealed.
Housing (Scotland) Act 2006 (asp 1)
13

In section 22(4)(b) (application to private rented housing panel) of the Housing
(Scotland) Act 2006, for “section 57 of that Act” substitute “section 20(1) of the
Housing (Scotland) Act 2010 (asp 00)”.

5

Public Services Reform (Scotland) Act 2010 (asp 8)
14(1)
(2)
10

The Public Services Reform (Scotland) Act 2010 is amended as follows.
In section 115(6), after the entry relating to the Mental Welfare Commission for
Scotland insert—
“Scottish Housing Regulator,”.

(3)

In schedule 19 (persons subject to user focus duty), after the entry relating to the Office
of the Scottish Charity Regulator insert—
“Scottish housing regulator”.

(4)
15

In schedule 20 (persons subject to duty of co-operation), after the entry relating to the
Mental Welfare Commission for Scotland insert—
“Scottish Housing Regulator”.
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(b) in paragraph 2(1), the words “or section 66 of this Act” are repealed.
Scottish Public Services Ombudsman Act 2002 (asp 11)
7

In the Scottish Public Services Ombudsman Act 2002, in schedule 2 (listed authorities)
for the words “Scottish Homes” in paragraph 44 substitute “The Scottish Housing
Regulator”.

5

Freedom of Information (Scotland) Act 2002 (asp 13)
8

In the Freedom of Information (Scotland) Act 2002, in schedule 1 (Scottish public
authorities) after paragraph 85A insert—
“85B The Scottish Housing Regulator.”.

10

Public Appointments and Public Bodies etc.(Scotland) Act 2003 (asp 4)
9

In the Public Appointments and Public Bodies etc. (Scotland) Act 2003, in schedule 2
(specified authorities) after the entry relating to the Scottish Further and Higher
Education Funding Council insert—
“Scottish Housing Regulator”.

15

Antisocial Behaviour etc. (Scotland) Act 2004 (asp 8)
10

In the definition of “registered social landlord” in section 143(2) of the Antisocial
Behaviour etc. (Scotland) Act 2004, for “section 57 of the Housing (Scotland) Act
2001 (asp 10)” substitute “section 20(1) of the Housing (Scotland) Act 2010 (asp 00)”.

Further and Higher Education (Scotland) Act 2005 (asp 6)
20

11

In section 22(5) of the Further and Higher Education (Scotland) Act 2005, for paragraph
(i) substitute—
“(i) the Scottish Housing Regulator.”

Charities and Trustee Investment (Scotland) Act 2005 (asp 10)
12 (1)
25

The Charities and Trustee Investment (Scotland) Act 2005 is amended as follows.

(1A) In Section 19, after subsection (4) insert––
“(4A) OSCR must consult the Scottish Housing Regulator before making an
application under subsection (4) in relation to a registered social landlord
(within the meaning of the Housing (Scotland) Act 2010 (asp 00)).”
(1B) In section 38—

30

(a) subsection (1) is repealed,
(b) in subsection (2), for “functions referred to in subsection (1)” substitute “OSCR’s
functions under sections 28 to 35 (other than section 30) and section 70A”,
(c) subsection (7) is repealed,
(d) the words “(1) or”, where occurring in subsections (8), (9) and (10), are repealed,
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(e) subsection (12) is repealed.
Housing (Scotland) Act 2006 (asp 1)
13

In section 22(4)(b) (application to private rented housing panel) of the Housing
(Scotland) Act 2006, for “section 57 of that Act” substitute “section 20(1) of the
Housing (Scotland) Act 2010 (asp 00)”.

5

Public Services Reform (Scotland) Act 2010 (asp 8)
14(1)
(2)
10

The Public Services Reform (Scotland) Act 2010 is amended as follows.
In section 115(6), after the entry relating to the Mental Welfare Commission for
Scotland insert—
“Scottish Housing Regulator,”.

(3)

In schedule 19 (persons subject to user focus duty), after the entry relating to the Office
of the Scottish Charity Regulator insert—
“Scottish housing regulator”.

(4)
15

In schedule 20 (persons subject to duty of co-operation), after the entry relating to the
Mental Welfare Commission for Scotland insert—
“Scottish Housing Regulator”.
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