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Subordinate Legislation Committee 
 

10th Report, 2010 (Session 3) 
 

Home Owner and Debtor Protection (Scotland) Billl as amended at Stage 2 
 
The Committee reports to the Parliament as follows— 
 

1. At its meeting on 2 February 2010, the Subordinate Legislation Committee 
considered the delegated powers provisions in the Home Owner and Debtor 
Protection (Scotland) Bill as amended at Stage 2.  The Committee submits this 
report to the Parliament under Rule 9.7.9 of Standing Orders. 

2. The Scottish Government provided the Parliament with a supplementary 
memorandum on the delegated powers provisions in the Bill (“the supplementary 
DPM”)1.  

Delegated Powers Provisions 

3. The Committee considered all the powers as set out in the supplementary 
DPM and is content with sections: 7, 9(3), 10 and 15.   

Section 4 – Pre-action requirements 

4. Section 4 would make significant reforms to the rights and obligations of 
lenders/creditors holding a security over residential property, and borrowers/home 
owners.  

5. Section 4 introduces new pre-action requirements which must be satisfied by 
creditors, prior to making a summary application to the court in relation to 
residential property, under section 24(1B) of the Conveyancing and Feudal Reform 
(Scotland) Act 1970 (“the 1970 Act”), or under section 5(1) of the Heritable 
Securities (Scotland) Act 1894 (“the 1894 Act”).  

6. The new pre-action requirements are contained in a new section 24A of the 
1970 Act, and new section 5B of the 1894 Act.  (Section 24A is inserted by section 
4(1) of the Bill, and section 5B is inserted by section 4(2) of the Bill.)  The same 
requirements would apply in both cases.  

                                            
1 Supplementary Delegated Powers Memorandum
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7. The inserted sections 24A(8) of the 1970 Act and section 5B(8) of the 1894 
Act (as amended at Stage 2) contain  powers for the Scottish Ministers to make 
further provision about the pre-action requirements, by order. This includes 
provision: 

• specifying particular steps to be taken, or not to be taken, by a creditor 
in complying with any requirement; 

• modifying or removing any requirement; and   

• making different provision for different circumstances.  

8. The new sections 24A(7) of the 1970 Act and section 5B(7) of the 1894 Act 
will provide that in complying with the “pre-action requirements” the creditor must 
have regard to any guidance issued by the Scottish Ministers.   

9. In response to the Committee’s Stage 1 report, the Scottish Government 
explained that it was considered appropriate for the Bill to contain a power to 
permit Ministers to make changes to the pre-action requirements as and when 
they consider it necessary to do so, in light of experience of the operation of these 
provisions in practice.  Since these changes cannot be anticipated, it is considered 
that a broad power is needed, “though in practice it is more likely to be used to 
amend the requirements rather than to revise them completely”.  

10. The Bill has been amended at Stage 2 to omit the references to adding 
further pre-action requirements, and to remove the power to modify enactments.  
The Government’s response to the Committee at Stage 1 indicated that this 
should address the Committee’s various recommendations on section 4.  Having 
proposed such amendments, the Government has considered that a “super-
affirmative” level of scrutiny would be unnecessary.   

11. The power by order to add further “pre-action requirements” has been 
removed at Stage 2, as has the power to modify any enactment (including the Act 
itself).  The powers to–– 

• specify particular steps to be taken, or not to be taken, by a creditor in 
complying with any requirement, or  

 
• to modify or remove any requirements, or  
 
• make different provision for different circumstances,  
 

are retained. 
 

12. The power to modify or remove any requirements remains a wide power 
which is capable of altering these significant proposals in the Bill.  It remains the 
position that the Scottish Ministers appear to be asking the Parliament to agree 
that they should be provided with the maximum flexibility to modify the pre-action 
requirements in the Bill, by affirmative order, in the light of experience and what 
may be required, dependent on changes in the market for secured lending over 
residential property, and future increases or decreases in repossession 
proceedings.  Future changes to the “pre-action requirements” appear capable of 

 2



Subordinate Legislation Committee, 10th Report, 2010 (Session 3) 

affecting the balance between the rights and duties of secured creditors over 
residential property and borrowers, and the market for lending, depending on what 
changes may be proposed in the future.  

13. The Committee also noted that the removal of the additional power to modify 
enactments does not mean that the pre-action requirements as listed in the Bill 
cannot be modified.  There is an express power to do so.   

14. The Committee’s recommendations on this section at Stage 1 made clear 
that it is not considered to be a proper use of the delegated powers to permit 
wholesale revision or replacement of the scheme, which the Parliament has 
approved through primary legislation.  It recommended that significant restrictions 
should be placed on the scope of this power, to limit it appropriately.  However, if 
such restrictions were not made, the Committee recommended that a form of 
“super-affirmative” procedure would be more appropriate, in relation to the wide 
power to modify the pre-action requirements.   

15. The Committee considers that significant restrictions have not been made to 
the scope of this power, and therefore it maintains its recommendation that a form 
of “super-affirmative” procedure would be more appropriate for the exercise of the 
powers to modify or remove the defined “pre-action requirements”. 

16. A form of super-affirmative procedure would permit public consultation on a 
draft of the proposals, prior to laying the order for approval.  This would allow for 
consultation on a proposed draft order with stakeholders, prior to the finalised 
order being laid.   

17. In its Stage 1 report, the Committee considered that as the statutory 
guidance (referred to in the new sections 24A(7) of the 1970 Act and section 5B(7) 
of the 1894 Act) could contain matters of sufficient import, it should be laid by the 
Scottish Ministers before the Parliament, prior to issue.  The Committee 
recommended that a draft of the guidance should be laid in the Parliament for a 
suitable period for consideration before it is issued.  If the Parliament made any 
resolution in relation to the proposed guidance, the Scottish Ministers should be 
obliged to have regard to it.  This would enable any views of the Parliament on the 
draft guidance to be considered.  

18. The Government’s response to the Committee at Stage 1 of the Bill 
explained that the guidance will detail matters which Ministers expect creditors will 
have regard to in carrying out their duties, although it is not considered require to 
be made legally binding.  This would assist in enabling each case to be considered 
on its individual circumstances.  The response states–– 

“The statutory guidance will clarify what could be considered reasonable, in a 
creditor’s attempts to satisfy the pre-action requirements described on the 
face of the Bill and in secondary legislation.  The guidance will cover issues 
where it is impractical to specify precisely in the legislation every example of 
what would count as “reasonable” but where a non-exhaustive list of possible 
examples, with reference to other guidance, is likely to be useful in helping 
creditors, debtors, Sheriffs and advice agencies interpret the legislation.  
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“It will also allow Government quickly to respond to changes in the wider 
regulatory landscape, which do not require change to the legislation, but 
which Sheriffs will wish to take into account when reaching decisions on 
whether lenders have acted reasonably and fulfilled the pre-action 
requirements. Any guidance offered would have to be consistent with primary 
and secondary legislation, and within the powers vested in Scottish 
Ministers.” 

 
19. The supplementary DPM does not make any comment in relation to 
guidance.  However, the Committee considers that the guidance is capable of 
having a more significant effect than setting out “general principles of which the 
sheriff may make use in considering cases”, as the Government has explained.  
Creditors will have a legal obligation to have regard to the guidance, in complying 
with the requirements which must be followed, before an action for repossession 
of residential property can proceed.   

20. It appeared to the Committee that the guidance may be capable of being 
used to an extent to clarify the steps that would be considered reasonable, for a 
creditor to satisfy the pre-action requirements, as defined in the Bill.  For instance, 
the guidance might include reference to the FSA Mortgage Code of Business and 
Council of Mortgage Lender guidance outlining the industry-agreed principles on 
what will constitute reasonable action by creditors when dealing with mortgages in 
arrears.   

21. The Government’s response to the Stage 1 report also explains that it is 
sought to have the flexibility to put the guidance in place quickly, and if a draft 
required to be laid, this would be hampered.  The Committee considered that this 
factor does not take into account the potential significance of the guidance, in 
relation to the pre-action requirements as drafted in the Bill.  It also does not take 
into account whether the Parliament would consider it has an interest in 
commenting on the terms or effect of the guidance.   

22. The Committee considers that, as the statutory guidance could contain 
matters of sufficient importance, it should be laid in draft by the Scottish Ministers 
before the Parliament.   

23. The Committee therefore reports that–– 

• it considers that it is not a proper use of delegated powers to permit 
wholesale revision or replacement of the scheme which the 
Parliament has approved through primary legislation, as permitted by 
the general power to modify the “pre-action requirements” in the new 
sections 24A(8)(b) and 5B(8)(b) 

• Given that the Scottish Government has not amended the Bill to 
significantly restrict the scope of that power, the Committee still has 
concerns whether affirmative procedure in relation to the powers in 
section 24A(8)(b) and section 5B(8)(b) shall provide sufficient 
Parliamentary scrutiny of any order including any modifications to the 
pre-action requirements 
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• TThe Committee therefore recommends that orders exercising those 
powers should be subject to super-affirmative procedure, which 
requires a proposed draft order to be laid before the Parliament 
together with an explanatory document for a prescribed period, to 
permit public consultation on the terms of the proposed order prior to 
laying of an order for approval.  Ministers should be required to 
consider comments received and provide an explanation to the 
Parliament as to the extent to which comments have been addressed 
in the final order 

• The Committee considers that the procedure as outlined above would 
also ensure consultation with the relevant bodies or persons with an 
interest in the proposed terms of an order, by providing for public 
consultation on the proposals 

• The Committee still considers that the guidance which may be issued 
in terms of sections 24A(7) and 5B(7), inserted by section 4 of the Bill, 
is of sufficient import that it should be considered by the Parliament 
before issue.  It recommends that a draft of the guidance should be 
laid in the Parliament for a suitable period for consideration before it 
is issued, and that if during that period the Parliament makes any 
resolution in relation to it, the Scottish Ministers must have regard to 
that resolution. 
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