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Subordinate Legislation Committee 
 

Report on Control of Dogs (Scotland) Bill at Stage 1 
 
The Committee reports to the lead Committee as follows— 
 

Introduction  

1. At its meetings on 15 September1, and 6 October2 2009 the Subordinate 
Legislation Committee considered the delegated powers provisions in the Control 
of Dogs (Scotland) Bill at Stage 1.  The Committee submits this report to the Local 
Government and Communities Committee as the lead committee for the Bill under 
Rule 9.6.2 of Standing Orders.  

2. The Member in Charge provided the Parliament with a memorandum on the 
delegated powers provisions in the Bill.3  

3. The Committee’s correspondence with Christine Grahame MSP is 
reproduced in the Annexe.  

Delegated Powers Provisions  

4. The Committee considered each of the delegated powers provisions in the 
Bill.  

5. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers in the following sections: 2(10), 4(4) and 11.  

Section 2(7) – (Content of dog control notice) – Powers to amend content of 
the dog control notice including requirements and examples of steps to be 
taken  

6. The Member in Charge was asked for clarification as to whether the power 
set out in section 2(7)(a) to amend any paragraph of subsection (1) could be used 
to remove the requirement contained therein.    

7. The Committee considered that the final sentence of paragraph 7 of the DPM 
which states: “It should be noted that the power would not include removal of a 
                                            
1 Official Report 15 September 
2 Official Report 6 October 
3 Delegated Powers Memorandum (‘DPM’) 
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requirement (which will be subject to scrutiny in the Bill)” was slightly ambiguous 
and warranted further consideration.  The manner in which powers can be 
exercised should be clear from the wording in the Bill, and there should be no 
ambiguity as to what can be done under the power.  

8. Section 2(7)(b) makes provision for the Scottish Ministers being able to 
amend subsection (1) (which sets out the requirements of a dog control notice) by 
adding a further requirement.  By referring to amendment of subsection (1) in 
respect of the addition of a further requirement it might, on one view, appear that 
the intention is to permit addition, only, and not removal of a requirement by 
means of subordinate legislation.  This seems to be borne out by what is stated in 
the final sentence of paragraph 7 of the DPM.  

9. However, at the same time, it was also noted that in terms of section 2(7)(a) 
the Scottish Ministers can “…amend any paragraph of subsection (1)…”  While it 
might not be intended, or contemplated, that the power to amend any specific 
paragraph forming part of section 2(1), be used to remove a requirement 
contained in one of those paragraphs, it is possible that it could be used to amend 
a paragraph so that the requirement contained therein is effectively removed.  For 
these reasons the Committee sought clarification as to the views of the Member in 
Charge concerning how the power in section 2(7)(a) might potentially be used.  

10. A similar, although lesser, point arises in respect of section 2(7)(c) which 
provides for the amendment of subsection (6) by adding a further example of a 
step which might be specified in a dog control notice.  Again, while no reference is 
made there to removing a step, such a result could be achieved by virtue of the 
power in section 2(7)(a) providing for amendment of any paragraph of subsection 
(6).  

11. The reply comments on the context in which the power has been sought, and 
states that the provision as set out in section 2(7) reflects the need for flexibility in 
order to be able to respond to possible future developments which cannot be 
anticipated.  

12. While acknowledging those remarks, the  Committee’s fundamental concern 
is whether it would not be possible to use the power as set out in section 2(7)(a) to 
remove a requirement contained in subsection (1).  In that respect, the response 
from the Member in Charge goes on to indicate that it is considered that the power 
could not be used to remove a requirement.  She has indicated that the powers set 
out there are to amend or add, and could not be used to remove.  

13. However that assessment reflects a particular view being taken on the 
interpretation of subsection (7) as a whole.  The Committee considers that it would 
be preferable to avoid any potential uncertainty as to meaning, and the possibility 
of differing views being taken on interpretation.  

14. It is considered that the reply does not settle the issue as to whether or not 
section 2(7)(a) could be used (or has the potential to be used) to remove a 
requirement contained in subsection (1) of section 2.  
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15. This is a point which the Committee considers could however be resolved by 
means of some relatively minor drafting adjustments.  Given that it remains 
unclear to the Committee as to the potential boundaries on the use of this power,  
the Committee recommends adoption of the proposal by the Member in Charge 
that amendments will be brought forward at stage 2 in order to put the matter 
beyond any doubt.  

16. The Committee welcomes the confirmation that the intention of the 
power set out at section 2(7)(a) is not to allow the Scottish Ministers to 
remove a requirement set out in subsection (1). 

17. However, the Committee considers that there remains doubt as to 
whether that power could not, in fact, be used to remove a requirement 
contained in subsection (1) of section 2, and therefore recommends that the 
Member in Charge brings forward appropriate amendments at Stage 2 in 
order to place matters beyond doubt. 

Section 8 – (Scottish dog control database) – Power to make provision as to 
the establishment, maintenance, operation, management and control of the 
database and for the appointment of the database operator 

18. The Member in Charge was asked for further clarification in regard to the 
power taken under section 8, with reference to the purpose of the database, and 
the effect of an entry being made on it. 

19. By way of background, the list set out at section 8(3), detailing what can be 
covered in an order under section 8, covers a wide number of issues.  It also 
includes what is in the nature of a ‘catch all’ provision, at subsection (3)(j) where 
the order may ‘require that a local authority meet such other requirements in 
relation to the database as may be specified in the order’.  

20. Paragraph 19 of the DPM sets out the reasons for taking the power, and 
focuses on the need to be able to provide technical specifications for the 
database.  However, this is only one aspect of what can be done within an order 
made under section 8. There is the potential for any order under section 8 to be 
very lengthy, and detailed.  

21. Aside from noting the list of matters set out at subsection (3) detailing what  
can be covered in an order under section 8, the Committee has given particular 
consideration to the terms of the general order making power in section 8(1). This 
enables the Scottish Ministers to provide for the ‘establishment, maintenance, 
operation, management and control’ of a national database of dog control notices.  
The breadth of the permission set out in terms of this general power might be 
viewed as having the potential to extend well beyond what is specifically indicated 
may be done in terms of section 8(3).  

22. The Committee considered that there may be a more fundamental issue as 
to the use to which the database could, potentially, be put, and what its ‘operation’ 
and ‘management’ might involve.  It was not clear as to where the boundaries 
might lie so far as the purpose of the database is concerned, and the effect of an 
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entry being made in it.  This matter was explored further with the Member in 
Charge. 

23. The response provides some reassurance on these matters, stating that the 
power could not be used for purposes extending significantly beyond those 
detailed in section 8(3), and the context for the power in section 8(1) being that it is 
concerned with monitoring the effectiveness of dog control notices.  The reply 
emphasises that the power under subsection (1) can only be exercised to make 
provision for the setting up and administrative operation of the database, and that 
it is not considered that it could be used to make provision as to the effect of the 
database and of being included in it.  

24. The closing sentence of the reply which states that any provision as to the 
effect of the database and of being included in it ‘would be beyond the vires of the 
power, particularly when the context of the provision is considered’ is welcomed by 
the Committee.  The Committee was content that the response deals satisfactorily 
with the points raised.  In taking that view it does however also draw the matter to 
the attention of the lead Committee lest it may wish to place these matters on 
record, by means of evidence taken by the Member in Charge. 

25. The Committee welcomes the terms of the reply provided in relation to 
the power taken under section 8. 

26. The Committee welcomes the statement made by the Member in Charge 
to the effect that it is not considered that the power in section 8(1) could be 
used to make provision as to the effect of the database and of being 
included in it, and that any such provision would be beyond the vires of the 
power. 

27. The Committee draws to the attention of the lead committee that if it 
wishes to pursue this matter further then it could be put on the record in the 
course of evidence taken from the Member in Charge. 
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ANNEXE  
 

Response from Christine Grahame MSP 
 

Control of Dogs (Scotland) Bill at stage 1 
 
Thank you for your letter of 15 September giving me an opportunity to provide 
further explanation to the Subordinate Legislation Committee in respect of two 
delegated powers provisions in my Member’s Bill.  
 
Section 2(7) – (Content of dog control notice) - Power to amend content of 
the dog control notice including requirements and examples of steps to be 
taken  
 
The Committee sought clarification (having regard to the final sentence of 
paragraph 7 of the Delegated Powers Memorandum (DPM)) as to whether the 
power set out in section 2(7)(a) to amend any paragraph of subsection (1) could 
be used so as, effectively, to remove a requirement contained therein 
(notwithstanding the power contained in section 2(7)(b) referring, simply, to 
amendment of subsection(1) by adding a further requirement). 
 
In order to assist in the clarification of this matter it is necessary to consider the 
context in which the power is sought.  
 
As indicated in the DPM (paragraph 2) the further requirements to be included in a 
Dog Control Notice as set out in section 2 are considered to be important. It is 
appreciated that changes may be needed to the exact nature of these 
requirements in light of operational experience.  A degree of flexibility is required in 
the light of possible future developments which cannot be anticipated (for example 
to section 2(1)(b)) which requires the implant of an electronic transponder).  

 
To try to achieve this flexibility, it is considered appropriate to enable the Scottish 
Ministers to make necessary changes to the requirements included in the relevant 
paragraphs of section 2. 
  
It is in these limited and constrained circumstances, taking account of it’s 
underlying purpose, that the extent of the power to amend in section 2(7)(a) 
should be viewed. The power is exercisable subject to affirmative procedure and 
has been sought to balance the need to allow flexibility in the operation and 
enforcement of the Bill with the principal requirements of the Bill in relation to 
keeping a dog under control. 

 
The specific power in section 2(7)(a) is to enable the Scottish Ministers to amend 
any paragraph of subsection (1) or (6) of section 2. It is not considered that the 
power to amend in section 2(7)(a) would enable removal of any of the 
requirements in those paragraphs, and this is not the intention.  The power is 
expressed as a power to amend, it is considered that the exercise of this power 
can be construed as being limited to the amendment of any paragraph of section 
2(1) or (6), and does not extend this to altering the effect of any of the paragraphs 
by removing the requirements contained therein.  Further force is given to this 
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interpretation when subsection 2(7)(b) is considered.  It is my view that an 
interpretation of subsection (7) as a whole would demonstrate that the specific 
powers given are to amend or add.  No power is given to remove. 

 
I can confirm that the intention of the provision is not to allow Scottish Ministers to 
remove a requirement.  Should the Committee consider that sufficient doubt exists 
in relation to the power I would seek to bring forward appropriate amendments at 
stage 2 to put the matter beyond any doubt. 
 
Section 8 – (Scottish dog control database) – Power to make provision as to 
the establishment, maintenance, operation, management and control of the 
database and for the appointment of the database operator 
 
The Committee sought further clarification in regard to the power taken under 
section 8, with reference to the purpose of the database, and the effect of an entry 
being made on it. 
 
The Committee asked whether the power contained within section 8(1) could not, 
having regard to the provision which it makes for the ‘operation’ etc, of the 
database, potentially, be used for purposes extending significantly beyond the 
nature of what is detailed in section 8(3).  In addition the Committee asked if it 
could be confirmed that this power cannot be used to make provision as to the 
effect of the database and of being included in it. 
 
With regard to the power under section 8(1) to enable the establishment of a 
database, this is sought in the context of enabling the monitoring of the 
effectiveness of dog control notices. It is not considered that this power could be 
used for purposes extending significantly beyond those detailed in section 8(3) as 
it is limited to this purpose.  

 
The provisions in subsection (3) relate to the power given in subsection (1).  That 
power can only be exercised to make provision for the setting up and 
administrative operation of the database (subsection (1)(a) and the appointment of 
a database operator (subsection (1)(b)).  

 
I do not consider that the provision could be used to make provision as to the 
effect of the database and of being included in it. Any such provision would be 
beyond the vires of the power, particularly when the context of the provision is 
considered. 
 
 


