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Subordinate Legislation Committee 
 

Report on Home Owner and Debtor Protection (Scotland) Bill at Stage 1 
 
The Committee reports to the Parliament as follows— 
 

Introduction  

1. At its meetings on 6 October1 and 27 October2 2009 the Subordinate 
Legislation Committee considered the delegated powers provisions in the Home 
Owner and Debtor Protection (Scotland) Bill at Stage 1.  The Committee submits 
this report to the Local Government and Communities Committee as the lead 
committee for the Bill under Rule 9.6.2 of Standing Orders.  

2. The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill.3  

3. The Committee’s correspondence with the Scottish Government is 
reproduced in the Annexe.  

Delegated Powers Provisions  

4. The Committee considered each of the delegated powers provisions in the 
Bill.  

5. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers in the following sections: 3(2), 7, 10, 11(c), 13 
and 17.  

Section 4 – Pre-action requirements 

6. Section 4 of the Bill proposes significant reforms to the rights of 
lenders/creditors holding a standard security over property used for residential 
purposes.  In particular, the section imposes new “pre-action requirements” which 
creditors must comply with, before an action for possession of a property can 
proceed before the sheriff.   

                                            
1 Official Report 6 October 
2 Official Report 27 October 
3 Delegated Powers Memorandum (‘DPM’) 
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7. The inserted section 24A(8) of the 1970 Act and section 5B(8) of the 1894 
Act contain powers for the Scottish Ministers to make further provision about the 
pre-action requirements, by order, including provision:  

• specifying particular steps to be taken, or not, by a creditor in complying 
with any requirement;  

• adding further requirements, or modifying or removing any requirement;  

• making different provision for different circumstances; and  

• modifying any enactment (jncluding this Act itself when passed).    

8. The Committee asked whether it is necessary or appropriate for Ministers to 
take the power by order completely to alter any or all of the pre-action 
requirements at a later date, and whether in that position, affirmative procedure 
was sufficient Parliamentary scrutiny.   

9. The powers appear to be instances where the Government is seeking the 
delegated power to make subordinate legislation in relation to what may more 
properly be considered as matters of principle,  or central proposals, in the Bill.  It 
is generally considered by this Committee that the ability to completely alter, or 
add to, such central proposals in the Bill should not be contained in subordinate 
legislation, unless good justification is provided by the Government on why the 
power is required.  

10. The Committee has considered, in light of the Government’s written 
response, whether the width of this order-making power is properly justified, or 
whether affirmative procedure provides an adequate level of Parliament scrutiny.   

11. The justification for the power to modify the pre-action requirements 
explained in the DPM, and the response to the Committee, is that changes may be 
required “in light of experience of the operation of these provisions in practice”, 
there may also be changes in best practices, and “these changes cannot be 
anticipated.”  In other words, Ministers appear to be asking the Parliament to 
agree that they should be provided with the maximum flexibility to modify or add to 
the pre-action requirements in the Bill, by order, in the light of experience and what 
may be required, dependent on changes in the market for secured lending over 
residential property, and future increases or decreases in repossession 
proceedings.   

12. The Committee considers that the proposal that “pre-action requirements” of 
creditors as set out in the Bill can be modified or added to in any way, before an 
application to court can be made, is so wide that it should not be delegated to 
subordinate legislation.  The Bill is essentially seeking Parliamentary approval for 
each of the new “pre-action requirements”.  The ability to modify or add to the 
requirements, without restriction (or to remove those set out in the Bill), would 
mean that an order is capable of radically altering the nature of the requirements, 
and as a result alter the balance between the rights and obligations of creditors 
and debtors.  That in turn appears to be capable of having an affect on the market 
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in residential secured lending, or the number of property repossessions 
(depending on the proposals in any order).  

13. It would have been a different position, had this power been re-ordered so 
that an order could not modify or add to the Bill listed requirements in any way, but 
could only modify them within defined limitations, or for restricted purposes.  But 
this is not the position in the Bill as it stands.   

14. An order under the proposed powers would require to be either affirmed or 
rejected by the Parliament.  In a case where an order were to include both 
provisions specifying more administrative detail of the particular steps to be taken 
by creditors in implementing the “pre-action requirements”, and also modifying 
those requirements as set out in the Bill, there would under the normal affirmative 
procedure be no opportunity for the Parliament to consider the proposals in such 
an order changing the requirements, provision by provision.   

15. The Committee considers that a distinction can be drawn between the 
proposed power to change or add to the “pre-action requirements” in the Bill in any 
way, and/or to modify enactments, as contrasted with the powers to specify further 
steps to be taken (or not) to comply with the stated requirements, to make different 
provisions for different circumstances, or the more administrative requirements to 
provide information, or to encourage the debtor to contact the local authority. The 
Committee notes that the former powers are also “Henry VIII” type powers, 
proposing the ability by order to widely modify provisions in this Bill and other 
enactments and therefore of greater significance.   

16. The Committee considers that the powers in section 24A(8)(b) and (d) 
of the 1970 Act and section 5B(8)(b) and (d) of the 1894 Act (inserted by 
section 4 of the Bill) are too wide, given that they can be used to specify 
without limitation, additional “pre-action requirements” of creditors, and 
also to modify enactments to change those requirements.   

17. The Committee accepts that there may require to be some adjustment 
to those requirements set out in the Bill, of a more minor nature depending 
on changes to economic factors and their effect on repossessions over time.  
However, the sweeping power to provide for any new pre-action 
requirements goes much further and need not be restricted in its use to 
modifications of these sections.  The Committee considers that it is not a 
proper use of delegated powers to permit wholesale revision of or 
replacement of the scheme which the Parliament has approved through 
primary legislation, and recommends that significant restrictions should be 
placed on the scope of this power, to limit it appropriately. 

18. The Committee considers that without such restrictions it has concerns 
whether affirmative procedure in relation to those powers in section 
24A(8)(b) and (d) and section 5B(8)(b) and (d) shall provide sufficient 
Parliamentary scrutiny of any order including any modifications to the pre-
action requirements. 

19. If such restrictions are not brought forward, the Committee 
recommends that orders exercising those powers should be subject to 



 

 5

super-affirmative procedure which requires a proposed draft order to be laid 
before the Parliament together with an explanatory document for a 
prescribed period, to permit public consultation on the terms of the 
proposed order prior to laying of an order for approval.  Ministers should be 
required to consider comments received and provide an explanation to the 
Parliament as to the extent to which comments have been addressed in the 
final order.   

Consultation with interested bodies  
20. The Committee considers that provisions in any order under section 4 of the 
Bill could have an impact on the exercise by creditors of their rights to enforce 
standard securities, and there could well be significant interest from creditors, their 
representative bodies, the money advice sector, and home owners in general.  
There is also the potential for an order to alter the balance between debtor and 
creditor rights and responsibilities.  This will depend on what an order proposes, 
but there is the potential for an order to make significant changes.  

21. Before exercising these section 4 powers, the Committee considers 
that there should be a statutory requirement to consult specified bodies or 
persons, as representative of the interests of debtors, creditors, the money 
advice sector and any other interests affected by the proposals.  This would 
have the purpose of ensuring consultation with the relevant interested 
bodies or persons on the proposed terms of an order.   

The power to issue guidance in terms of section 24A(7) of the 1970 Act, and 5B(7) 
of the 1894 Act, as inserted by section 4  
22. The Committee takes the view that this guidance could be significant in 
adjusting the balance between debtors and creditors rights and responsibilities, 
and Parliament may have an interest in the matters that may be contained in it.  
The Committee considers that the response from the Government on this aspect 
does not confirm that there will be a clear distinction between the legal 
requirements as set out in the Bill and orders under the Bill, on the one hand, and  
the proposed guidance setting out only good or best creditor practices, on the 
other hand, but without legal requirements or effects.   

23. It appears that the guidance might set out such non-legally binding good 
practices, but the response also indicates that the Government intention is to use it 
to a degree to clarify the steps that would be considered reasonable for a creditor 
to satisfy the “pre-action requirements” as they are defined in the Bill.  It appears 
that this will be for the purpose of providing further definition to sheriffs and the 
parties to any action of what may be “reasonable” or “likely” in terms of those 
requirements, in any particular circumstances of a default case.    It appears that 
the guidance could have a significant practical effect in shaping how sheriffs would 
interpret whether the statutory pre-action requirements have been complied with.  

24. The Committee considers that as the statutory guidance could contain 
matters of sufficient import, it should be laid by the Scottish Ministers before 
the Parliament before issue. The Committee recommends that a draft of the 
guidance should be laid in Parliament for a suitable period for consideration 
before it is issued.  If the Parliament makes any resolution in relation to the 
proposed guidance, the Scottish Ministers should be obliged to have regard 
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to it.  This would enable any views of the Parliament on the draft guidance to 
be considered.   

Section 9 – certificate for sequestration 

25. Section 9 provides for a new route into bankruptcy on the basis of a 
certificate completed by an authorised person.  A debtor will be entitled to apply for 
voluntary bankruptcy, on the grounds that a certificate has been issued.  The main 
condition for a certificate is that the debtor is unable to pay their debts as they 
become due.  

26. The Delegated Powers Memorandum explains that the Government 
anticipates that the classes of authorised persons will include solicitors, insolvency 
practitioners and some money advisers.   

27. The Committee asked the Government to clarify the scope of the power in 
new section 5B(5)(e).  The DPM suggests that the power is capable of  being used 
to add further substantive preconditions, before the certification route is open to 
debtors.  The Committee sought clarification why a power to specify additional 
substantive conditions may be necessary, and whether such conditions could 
override the primary definition of when a certificate can be issued as set out in 
section 5B(1).  For example, if a further condition were to provide that certain 
debts were to be excluded from consideration. 

28. The Government response indicates it is intended that the power “cannot be 
used” to impose additional substantive conditions for the grant of a certificate for 
sequestration under this new route.  

29. However, the Committee considers that the power is not framed as only 
relating to process or procedural formalities in the issue of a certificate.  The power 
permits other further conditions which must be met, before a debtor application 
can be made, beyond the condition that a debtor is unable to pay their debts as 
they become due.  There is no limitation to procedural matters, and the Committee 
does not agree that the power cannot be used to impose further substantive 
conditions.  In particular, the power is not limited to matters of the provision of 
advice and information to debtors, as referred to in the Government response.   

30. The Committee considers that there appears to be the scope for any further 
conditions to be imposed under this power to be further substantive conditions, 
while the Government’s response indicates that this is not the policy intention 
behind this power.  

31. The Committee recommends that, as the Government has indicated in 
its response that it is intended the scope of the power in section 5B(5)(e) (as 
inserted by section 9) will only relate to formalities of process and advice 
and information requirements, and not additional substantive conditions,  
this power could be drawn more narrowly to reflect that limited scope. 
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Section 15 – ancillary provision 

32. The Committee asked for explanation why the Government has considered 
that, in the context of this particular Bill, it is not thought appropriate that all orders 
under section 15(1)(a), which must go beyond the terms of the Bill itself, should be 
subject to affirmative procedure.  

33. The Committee agrees with the Government’s response, so far as it appears 
in the context of this Bill that it may be necessary to make incidental or 
consequential provisions under the power in section 15(1)(a) that would be 
relatively minor.  For such provisions, it may not be appropriate for affirmative 
procedure to apply, as the Government contend.   

34. However, the Committee takes the view that the Government does not 
provide a convincing justification why, for the proposals in this particular Bill, any 
ancillary changes under section 15(1)(a) which modify an Act, but not in the form 
of textual amendments,, should attract only the negative procedure.  It is stated: 
“We would expect to make more significant changes (including those in exercise of 
the “supplemental” power) by textual amendment.”  This is not an undertaking that 
any such ancillary changes to Acts could only be done by textual amendment. 
There is no such restriction imposed in the Bill.    

35. In particular the power to make “supplemental” provisions to those in the Bill 
which could modify Acts is of concern.  The Bill proposes that such provisions 
modifying Acts, but not in the form of textual amendment, could be made by 
negative resolution procedure.  The Government response does not indicate that 
any such changes would necessarily be more minor changes.  

36. The Committee recommends that the power in section 15(1)(a) to make 
supplemental etc. ancillary provisions which modify Acts should be subject 
to affirmative resolution procedure, whether or not such modifications are in 
the form of textual amendment of an Act. 
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ANNEXE  
 

Response from Scottish Government 
 

Home Owner and Debtor Protection (Scotland) Bill at stage 1 
 
Section 4 – pre-action requirements 
Q.1. The Committee asks the Scottish Government to explain in more detail why  
it is appropriate to have a power to completely revise the pre-action requirements 
which are set out in the Bill through subordinate legislation given the significance 
of such changes for the relationship between debtor and creditor and the market in 
secured lending over residential property (as opposed to a power to make further 
provision about how specified pre-action requirements are to be fulfilled). 
 
The Scottish Government replies as follows: 
A.1 It is appropriate for the Bill to contain a power which will permit Ministers to  
make changes to the pre-action requirements as and when they consider it 
necessary to do so, in light of experience of the operation of these provisions in 
practice.  As set out in the DPM, changes will be needed over time to reflect 
changes in best practice. 
 
These changes cannot be anticipated, so a broad power is needed though in 
practice it is more likely to be used to amend the requirements rather than to 
revise them completely.  However, Ministers recognise the potential breadth of this 
power and have therefore made its exercise subject to affirmative procedure. 
 
Q.2 The Committee asks the Scottish Government to explain whether it is  
considered that it will be necessary to use the power in order to give sufficient 
definition to the pre-action requirements which are to be specified in primary 
legislation because their meaning is currently determined by reference to 
imprecise terms such as what are “reasonable efforts” or what is a “likely result”. 
 
The Scottish Government replies as follows: 
A.2These terms have been used to ensure that the Bill gives flexibility to Sheriffs to  
determine what is suitable in the circumstances of individual cases.  It is 
considered appropriate to have a power to make further provision about the pre-
action requirements in order to give flexibility to give further definition to and 
supplement them.  An SSI is being drafted and will be lodged with the lead 
committee to assist its consideration. This will give an indication of the types of 
provision that might be made through use of the power. 
 
Q.3 The Committee asks the Scottish Government to explain in more detail the  
relationship between legal requirements set out in the Bill, further legal 
requirements in subordinate legislation made under this power and non-binding 
requirements of guidance to which creditors must have regard in providing a 
regime which regulates repossession. 
 
The Scottish Government replies as follows: 
A.3 The pre-action requirements set out in the Bill constitute the legally binding  
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requirements which creditors must comply with before making an application for 
repossession.  The subordinate legislation will explain and supplement these and 
will be binding as to their effect on creditors.  The guidance will detail matters that 
Ministers expect creditors to have regard to in carrying out their duties which, 
although it is not considered require to be made legally binding, would assist in 
enabling each case to be considered on its individual circumstances. 
 
Q.4 The Committee asks the Scottish Government to explain what types of matters  
might be covered by the power to issue statutory guidance and the intended effect 
of the guidance. 
 
The Scottish Government replies as follows: 
A.4 Statutory guidance will clarify what could be considered reasonable in a  
creditor’s attempts to satisfy the pre-action requirements described on the face of 
the Bill and in secondary legislation. The guidance will cover issues where it is 
impractical to specify precisely in the legislation every example of what would 
count as “reasonable” but where a non-exhaustive list of possible examples, with 
reference to other guidance, is likely to be useful in helping creditors, debtors, 
Sheriffs and advice agencies interpret the legislation.  
 
It will also allow Government quickly to respond to changes in the wider regulatory 
landscape, which do not require change to the legislation, but which Sheriffs will 
wish to take into account when reaching decisions on whether lenders have acted 
reasonably and fulfilled the pre-action requirements. Any guidance offered would 
have to be consistent with primary and secondary legislation, and within the 
powers vested in Scottish Ministers.  
 
Examples of matters that might be covered by guidance include:  
 
• details of the types of sources of advice and assistance to which a creditor 
is obliged to direct a debtor under sections 24A(5) of the 1970 Act and 5B(5) of the 
1894 Act (which might, for example, include reference to Citizens Advice Bureaux 
and Shelter advice services); 
 
• reference to Financial Services Authority Mortgage Code of Business 
Chapter 13, and guidance issued by the Council of Mortgage Lenders which seeks 
to outline industry-agreed principles as to what may be considered reasonable 
action when dealing with mortgages in arrears; and 
 
• suggested best practice should a debtor make a complaint to the Financial 
Ombudsman Service. 
 
Section 9 – certificate for sequestration 
Q.5 The Committee asks the Scottish Government to clarify the scope of the power  
in new section 5B(5)(e).  The DPM suggests that the power can be used to add 
further substantive preconditions before the certification route is open to debtors.  
The Committee seeks clarification as to why a power to specify additional 
substantive conditions may be necessary, and whether such conditions could 
override the primary definition of when a certificate can be issued set out in section 
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5B(1) – for example by stating that certain debts were to be excluded from 
consideration. 
 
The Scottish Government replies as follows: 
A.5 The power in new section 5B(5)(e) is not meant to detract from the entitlement  
of a debtor to a certificate in section 5B(3), if the authorised person is satisfied that 
the debtor is unable to pay debts as they become due.  Accordingly it cannot be 
used to impose additional substantive conditions for the granting of a certificate.  
Rather it is to do with formalities of process that must be followed such as adding 
requirements to provide advice and information to debtors, similar to regulations 
currently in place for protected trust deeds and the debt arrangement scheme, as 
mentioned in the DPM.  There is also a power in the same terms in section 
5A(5)(f) in relation to low income low assets applications, which has been used in 
the way described above. 
 
Section 15 – ancillary provision  
Q.6 The Committee asks the Scottish Government to explain why it has considered 
 that, in the context of this particular Bill, it is not thought appropriate that all orders 
under section 15(1)(a), which must go beyond the terms of the Bill itself should be 
subject to affirmative procedure.  The Committee asks whether, as the DPM 
suggests, it is more likely in this context that significant supplementary or 
consequential changes affecting primary legislation are required, should these 
powers not always be subject to affirmative procedure? 
 
The Scottish Government replies as follows: 
A.6 It is not thought appropriate that all orders under section 15(1)(a), should be  
subject to affirmative procedure.  The Bill makes provision of comparatively limited 
extent and so the supplemental, incidental or consequential provisions which are 
for the purposes of the Act will be similarly limited.  They will fall within a 
predictable narrow scope.  Some changes under section 15(1)(a) could be of a 
minor nature, making it disproportionate to attract affirmative procedure for all 
changes.  We would expect to make more significant changes (including those in 
exercise of the “supplemental” power) by textual amendment and it is thought 
appropriate that such changes should attract affirmative procedure. 
 
 


