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Subordinate Legislation Committee 
 

Report on Public Services Reform (Scotland) Bill at Stage 1 
 
The Committee reports to the lead Committee as follows— 
 

Introduction  

1. At its meetings on 8 September1, 22 September2 and 6 October3 2009 the 
Subordinate Legislation Committee considered the delegated powers provisions in 
the Public Services Reform (Scotland) Bill at Stage 1.  The Committee submits this 
report to the Finance Committee as the lead committee for the Bill under Rule 
9.6.2 of Standing Orders.  

2. The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill (“the DPM”).4  

3. The Committee’s correspondence with the Scottish Government is 
reproduced in the Annexe.  

Delegated Powers Provisions  

4. The Committee considered each of the delegated powers provisions in the 
Bill.  

5. The Committee determined that it did not need to draw the attention of the 
Parliament to the delegated powers in the following sections: 7, 8, 28(4), 29(3), 
29(5), 30, 34(2)(a), 41(3)(b)(vi), 48(2)(a), 55(3), 61(1), 68(2), 71(2), inserted 
sections 10A(3), 10C(3)(e)(vi), 10E(1)(e)(vi), 10G, 10O(2)(a), 10T(3), 10Z(1), 
sections 92(5), 94(3), 95(9), 103(3), schedule 2, paragraph 15(1)(b), schedule 2, 
paragraph 19, schedule 5, paragraph 2(2) and (3) and schedule 8 paragraphs 1, 
2(c), 3, 4, 5(1),11, 12(1), 13 and 19.  

                                            
1 Official Report 8 September 
2 Official Report 22 September 
3 Official Report 6 October 
4 Delegated Powers Memorandum (‘DPM’) 
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Schedule 2, paragraph 2 (introduced by section 9) - Power for the Court of 
Session (1) to regulate the conduct of officers of court in exercising their 
extra-judicial functions and (2) to prescribe the procedure in relation to 
appeals under section 82 of the Debtors (Scotland) Act 1987 

6. Paragraph 2 of Schedule 2 inserts two additional powers into section 75(1) of 
the Debtors (Scotland) Act 1987 (“the 1987 Act”), allowing the Court of Session 
certain powers by Act of Sederunt.  

7. The DPM explained the background to these powers.  Section 56(2) of the 
Bankruptcy and Diligence etc. (Scotland) Act 2007 which is not in force and will be 
repealed by the Bill, gives the Scottish Civil Enforcement Commission the authority 
to set out a code of practice in relation to informal debt collection.  The Court of 
Session has existing powers to regulate officers of court in relation to their official 
functions under section 75(1) of the 1987 Act.  For these reasons and in the 
absence of the Commission, this delegated power proposes that the Court’s 
powers to make rules of court by Act of Sederunt should be extended to the extra-
official functions, as well as official functions, of court officers.  

8. The Government confirms in its written response to the Committee that the 
power in section 56(2) is different in nature from this proposed power.  By section 
56 of the 2007 Act, the Commission has power to publish information for the 
purposes of promoting good practice in informal debt collection.  This could take 
the form of a code of practice for those undertaking such debt collection.  The 
power in Schedule 2, paragraph 2(a)(i) is a power of the Court to regulate the 
conduct of officers of court in exercising their extra-official functions, generally, in 
addition to the existing powers to regulate their official/judicial functions.   

9. The Government also clarifies that it has considered the power to publish 
information and good practice on “informal debt collection” can in effect be taken 
by a route which already exists (without the Commission).  The judicial officers’ 
professional association, as designated under section 63 of the 2007 Act, could 
publish such information.  

10. The Committee, being content with this response, reports that the 
powers in Schedule 2, paragraph 2 of the Bill to regulate the conduct of 
officers of court in exercising their extra-judicial functions and to prescribe 
the procedure in relation to appeals under section 82 of the Debtors 
(Scotland) Act 1987, are acceptable and that it is content that the powers are 
exercisable by Act of Sederunt. 

PART 2 

11. The Committee took evidence from officials at its meeting on 22 September 
where it considered all of the delegated powers in Part 2 together. It reports to the 
lead committee and to Parliament as follows––  

• the powers in Part 2 are very broad powers which can be used to 
deliver significant restructuring and revision of public functions 
across the Scottish Administration and public sector; 
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• in the view of the Committee, whether such powers should be given to 
Ministers is a matter of policy for determination by the Parliament as a 
whole and should not be prejudged by this Committee.  Given the 
nature of these powers there is clearly a range of opinions which may 
be taken.  The Committee therefore expresses no view on whether the 
powers are acceptable in principle.  

 
• However, there are a number of significant concerns as to the manner 

in which the powers are framed which the Committee recommends 
should be considered further by the lead committee and Parliament in 
their scrutiny of the Bill as follows–– 

 
o whether the criteria set for the limits of the powers in section 10 

and 13 and the restrictions set out in section 12 are sufficiently 
precise and clearly defined, in particular, whether the term 
“necessary protection” is sufficiently clear and precise, and 
also whether it will be open to different interpretations; 

 
o whether certain bodies such as local government and bodies 

established specifically to scrutinise Government should be 
exempted from the scope of the Bill and protected from 
inclusion in schedule 3 through orders under section 11, and if 
so, to ensure that has been done in a way which is clear and 
unambiguous.    

 
• The Committee has concerns as to whether the current procedures 

proposed in relation to the powers in sections 10, 11 and 13 provide 
for full and adequate Parliamentary scrutiny of the respective orders 
in all cases.  It therefore recommends as follows–– 

 
o Orders under section 10 and 13 should be subject to super-

affirmative procedure which requires a proposed draft order to 
be laid before Parliament together with the relevant explanatory 
document for a prescribed period to permit public consultation 
on the terms of the proposed order prior to Ministers presenting 
a draft order in final form to the Parliament for approval.  
Ministers should also be required to consider comments 
received and provide an explanation to Parliament as to the 
extent to which such comments have been addressed in the 
final order; 

 
o Orders under section 11 should be subject to affirmative 

procedure given that listing for inclusion in schedule 3 in such 
an order engages the powers under Part 2.  Ministers should be 
under an obligation to consult bodies prior to their inclusion in 
schedule 3 through a section 11 order. 

 
12. The next part of the Report provides supplemental comments on the 
delegated powers contained in Part 2.   
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Section 10(1) - Power to make provision to improve the exercise of public 
functions 

The policy justifications provided by the Scottish Government contrasted with the 
width of the power to modify primary legislation by order   
13. The evidence provided by the Government officials to the Committee and the 
written submissions provided to the Finance Committee, for example by the Law 
Society of Scotland and the Professors of Law at the Universities of Dundee and 
Edinburgh have presented opposing views on whether the power proposed in 
section 10 is appropriate. The Government view is further explained in the Policy 
Memorandum.  

14. The Government considers that there are clear policy justifications for the 
powers–– 

• the powers are considered to be wide in their coverage of public bodies, 
but narrow in scope, so far as any proposal must be justifiable as 
considered to improve the exercise of “public functions”, having regard to 
efficiency, effectiveness and economy.  How a proposal will meet this test 
will need to be set out in the explanatory document accompanying any 
draft order to be laid;  

 
• the powers are accompanied by safeguards and pre-conditions which are 

considered to be “tight and specific”, and there are statutory consultation 
requirements; and 

 
• the powers are considered to be required to address more flexibly and 

quickly changes to be made to the public bodies landscape.  To quote 
from a couple of statements in the evidence provided by the Government 
officials: “Where changes simply involve the transfer of functions between 
bodies with relatively minor modifications, the power subject to 
Parliamentary approval would make it possible to do so much more 
quickly” – “the intention is to allow the Government, with Parliament’s 
approval, to be light on its feet in looking for ways to improve the exercise 
of public functions....”   

 
15. However certain of the commentators to the lead committee on the Bill, (in 
particular the Law Society of Scotland and the Professors of Law from the 
Universities of Dundee and Edinburgh) take the view that compelling constitutional 
justification should be made out, if such wide powers are to be given to the 
Government to modify primary legislation.  They consider that there should be a 
presumption in favour of primary legislation, allowing Parliament to scrutinise each 
provision, unless such justification can be shown.  For example, if there is shown 
to be a lack of Parliamentary time for the proposed measures to be considered by 
Act of the Scottish Parliament.  

16. The Law Society of Scotland has given as a comparison in support of their 
argument, section 12 of the Convention Rights Compliance (Scotland) Act 2001.  
That provision enables the Scottish Ministers, by a remedial order subject to a 
“super-affirmative” form of procedure, to remedy a breach of Convention rights. 
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Such a breach may be a breach in an Act, where the Scottish Ministers consider 
there are “compelling reasons” for a remedial order, rather than taking any other 
action. 

17. The Committee takes the view that ultimately the policy justifications for the 
order powers in section 10, and indeed in section 13, are not matters for this 
Committee to rule on. In its view, whether such powers should be given to 
Ministers is a matter of policy for determination by the Parliament as a whole and 
should not be prejudged by this Committee.  Given the nature of these powers 
there is clearly a range of opinions which may be taken.  The Committee therefore 
expresses no view on whether the powers are acceptable in principle. This is 
reflected in the recommendations, above.  

The restrictions on the powers  
18. The evidence from the Government officials offered some useful explanation 
of the interpretation that the Government places on the pre-conditions and 
restrictions in sections 12 and 14 of the Bill.  In particular–– 

• that the phrase “necessary protections” means that any safeguards which 
are “integral and fundamental” to the body concerned, or in its “core 
functions” could not be interfered with.  Specific confirmation was given in 
relation to the independence of the judiciary enshrined in the Judiciary and 
Courts (Scotland) Act 2008, bodies exercising judicial or semi-judicial 
functions, “scrutiny bodies”, the core purposes of the national collections 
bodies, the safeguards in the legislation setting up the Mental Welfare 
Commission, and others;  

 
• the restrictions set out in section 12(2) mean, in relation to a possible 

transfer of functions, that functions can be transferred from one body to 
another, provided that the functions transferred are “broadly consistent” 
with the functions of the transferee body, or other “public functions” 
abolished or altered under section 10.  Any “necessary protections” must 
also travel to the new body.  Section 10(3) enables the abolition of bodies 
listed in schedule 3 (subject to the limitations set out in that sub-section), 
but the pre-conditions in section 12(2) also need to be met.  

 
19. However, it was also explained in the Government evidence that the nature 
of the safeguards coming within “necessary protections” will be dependent on the 
body concerned, and so will be capable of interpretation.  There is no definition of 
this term in the Bill, and so its meaning will need to be interpreted, depending on 
the context in which it is used.  The Government officials explained that the 
intention has been to follow the approach in the Legislative and Regulatory Reform 
Act 2006.  

20. The Committee notes that the same test of “necessary protection” is used in 
that 2006 Act in relation to orders under section 1 to remove or reduce legislative 
burdens, or under section 2 to promote regulatory principles.  However, the 
Committee understands that orders under these provisions have been rarely used, 
and the meaning of “necessary protection” has not been developed (since 2006) 
under those provisions. This does not appear to affect the position, therefore, that 
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the nature of the safeguards coming within “necessary protections” will be 
dependent on the body concerned, and so will be capable of interpretation 
depending on the context in which that term is used, in the Committee’s view. 

The power to add local government into Schedule 3 
21. In their evidence Government officials state that they were clear that the Bill 
does not permit Scottish local authorities to be added to the section 10 powers, by 
inclusion as bodies listed in schedule 3.  In the view of the Committee, this position 
is not explicit in the Bill.  Section 11(3) provides that Ministers may by order modify 
schedule 3 by adding an entry for bodies which include Scottish public authorities 
with mixed or no reserved functions, and there is no exclusion of local authorities.   

22. The Government view appears to rely on the proposition that section 10(3) 
and (4)(c) enables an order to include provision transferring or delegating 
functions to a local authority, and so by implication, local authorities are excluded 
from the scope of section 10 and schedule 3, (despite the provision in section 
11(3)).  If their exclusion is the clear intention (a proposition the Committee 
supports), then the Committee considers that the Bill should make express and 
unambiguous provision for this. There may also be other authorities which should 
be similarly excluded on principle. Again the Committee considers this should not 
be left to implication but should be clear on the face of the Bill. 

Section 11(2) – Public functions: further provision (power to add or remove 
an entry in schedule 3)  

23. The exercise of this power to add or remove any person or body to schedule 
3 has a significant effect.  The exercise of this power is integral to the section 10 
powers, so far as “public functions” are defined as the functions of the persons, 
bodies and office-holders as listed in schedule 3.  In the view of the Committee, 
affirmative procedure should equally apply to this significant power.  It is also 
recommended (as above) that Ministers should be under an obligation to consult 
bodies prior to their inclusion in schedule 3, through a section 11 order. 

24. The justification for negative procedure as explained in the DPM (para 21) is 
unsatisfactory, in the view of the Committee.  It is stated that the only effect of 
adding to the list in schedule 3 is to enable an order to be made in relation to that 
body under section 10(1).  That may be the terms of a section 11 order, but the 
substantive effect of the revision brings the bodies specified within the scope of 
the section 10 powers.  Affirmative procedure is considered more appropriate. 

Section 13(1) - Power to make provision to remove or reduce burdens 

25. Section 13(1) provides that Scottish Ministers may by order make any 
provision which they consider would remove or reduce any burden, or the overall 
burdens, resulting directly or indirectly for any person from any legislation.  
Subsection (2) defines “burden” to mean any financial cost, administrative 
inconvenience, obstacle to efficiency, productivity or profitability, or any sanction, 
criminal or otherwise, which affects the carrying out of any lawful activity. 

26. Similar considerations apply to the policy justifications provided by the 
Scottish Government for the proposed powers in section 13, as for the section 10 
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powers. References to section 13 are included in the recommendations of the 
Committee, above. The lead committee may wish to explore the policy 
justifications for these powers further.    

Sections 20 to 23 – affirmative procedures 

27. Sections 20 to 23 set out the required procedures for section 10 and 13 
orders.  Draft affirmative procedure applies, but there are consultation 
requirements explicit in the Bill, and an explanatory document must be laid with a 
proposed order. 

28. The evidence session explored with the Government whether it had, for both 
the powers in sections 10 and 13, considered a more enhanced form of “super-
affirmative” procedure than is in the Bill.   

29. Parts of the response from the officials claimed that the procedure in the Bill 
is a form of “super-affirmative” procedure.  The officials did not envisage that there 
would be difficulty in giving the Parliament an undertaking to write to the lead 
committee and the Subordinate Legislation Committee as a matter of course when 
it proposes to make a section 10 order.  

30. However, there is no authoritative definition of the “super-affirmative” 
procedure. There are examples of such procedure in previous Acts of the Scottish 
Parliament but the details can be tailored to individual circumstances. The 
Committee considers that the common and relevant characteristic is that, before 
laying a finalised draft order, the Government must lay a proposed draft order for a 
period of Parliamentary consideration, with a statement of reasons or an 
explanatory note with the reasons for the order.  This also gives the public and 
stakeholders advance notice of a draft order, to be able to make observations on 
the exact terms of the draft in the period allowed.    

31. It is not a feature of the affirmative procedures set out in sections 20 to 22 
that a draft order requires to be consulted on, or submitted to Parliament, before 
the draft order is laid with the Explanatory Memorandum seeking approval.  A draft 
may be attached by the Government with the consultation proposals, but it does 
not appear to be a requirement in the Bill.  An advantage of an enhanced “super-
affirmative” procedure is that Parliament is given some time to consider a 
proposed draft order before laying for formal approval, and to test the Government 
assertions on whether the (vires) tests for making the order, and the pre-conditions 
to it, have been implemented.  There is also the requirement that affected and 
interested persons can consider a proposed draft order for a period before it is 
laid. 

32. The benefits to the Parliament in particular from the enhanced form of “super-
affirmative” procedure, compared with affirmative procedure, can be significant.  
The Parliament (and Committees) are provided with a period to comment on the 
proposed order, provision by provision.  Committees would be able to seek 
evidence on the proposals and report on any concerns they may have.  The 
Government can then take Parliament and stakeholder views on board before 
laying the order.  
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33. Given the potential width of the order-making powers in sections 10 and 13 of 
the Bill, the Committee considers that there would be merit in the lead committee 
(and the Government) giving further consideration to whether an enhanced form of 
procedure, with the benefits identified above, would be more appropriate than the 
procedures as set out in sections 20 to 22 of the Bill.   

34. A downside to an enhanced form of procedure is that it could extend the 
period of overall consideration of an order, from the initial proposals to its final 
laying and coming into force.  However this is unlikely to be insurmountable, if it 
was given more consideration.  Sections 20 to 22 already put in statutory form 
certain consultation requirements, before an order is laid.  

PART 4 

Section 46(4) - Power to make further provision about the preparation, 
content and effect of reports 

35. Section 46(4) provides that the Scottish Ministers may make regulations to 
make further provision about the preparation, content and effect of reports made 
under section 46.  It was not clear what was intended by ‘further provision about 
the effect’ of the reports. It was also unclear if it was intended that this power could 
require findings of reports to be binding or to impose sanctions or corrective 
action, which would be a substantive rather than an administrative or procedural 
matter. 

36. The Scottish Government response has shed some light on what is meant 
by, and what is the reason for, the reference in the power to ‘further provision 
about the effect of reports’.  The Committee notes that the Scottish Government 
does not consider that it would be a competent use of the power to make 
substantive provision as to duties to implement the findings of reports or other 
sanctions through the use of this power.  The Committee also notes the Scottish 
Government statement that the general powers in section 46(4) could not provide 
rights or duties in addition to, or contrary to, the specific duties and sanctions 
available to SCSWIS and Scottish Ministers in Part 4 of the Bill.   

37. The Government has said that this is not intended to be a power to make 
provision about the consequences of reporting, but the Committee remains 
unclear why it has taken a power which provides for the effect of reports.  It would 
be preferable that the intention in this respect is clear on the face of the Bill.  This 
could be achieved by redrafting this part of the provision.   

38. While the Committee has found it helpful to have had clarification that 
the Scottish Government does not intend that this provision provides a 
power with respect to the consequences of a report, the Committee 
recommends that the Scottish Government consider redrafting the provision 
to make clear the intention of the provision in this respect. 

Section 47 - Power to make further provision for conducting inspections 

39. Inspections are one of the key tasks carried out by SCSWIS.  Section 47(1) 
provides that the Scottish Ministers may by regulations make further provision 
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concerning inspections.  Section 47(2) provides that regulations under section 
47(1) may, in particular, make provision for the matters set out at elements (a) to 
(i) of section 47(2).  The power appeared to the Committee to be very wide.  While 
accepting the need for the breadth of the power in so far as it relates to 
administrative matters which might be better suited to subordinate legislation, the 
Committee considered that elements (f) and (h) (relating to interviews and 
examinations and to the disclosure of information respectively) are not purely 
administrative in character.  Given the intimate nature of examinations which may 
be undertaken in exercise of the power and the sensitivity of the sort of information 
which may be subject to disclosure, the Committee asked why such provision 
could not be made now in the Bill and how and for what purposes the powers of 
interview and examination will be exercised.  

40. While the Scottish Government response provides some further background 
it does not fully answer the questions (which focussed on the powers in respect of 
interview, mental and physical examination and disclosure).  In particular, the 
response does not explain why the powers in sections 47(2)(f) and (h) cannot be 
expressed on the face of the Bill.  The Committee is concerned that the power 
remains to make regulations in respect of interview and physical and mental 
examination.  While welcoming the Scottish Government’s undertaking to provide 
draft regulations for the Committee’s consideration prior to the commencement of 
Stage 2 scrutiny in Parliament, the Committee appreciates that the power could be 
exercised again and again in different ways.   

41. The Committee draws to the attention of the lead committee the fact 
that the power enables significant provision to be made with respect to 
interviews and physical and mental examinations (including how 
examinations are to be conducted) and the disclosure of information 
obtained from these examination and interviews. 

Section 53(1)(c) – Power to prescribe grounds on which SCSWIS may 
propose to cancel the registration of a care service 

42. The power enables the Scottish Ministers to specify additional grounds for 
the cancellation of the registration of a care service beyond those which are 
specified in section 53(1)(a) and (b).  Orders made under this power may impact 
directly on the rights of individuals.  Given the width of the power and its effect the 
Committee asked for further justification from the Scottish Government for the 
procedure proposed and to ask whether affirmative procedure would be 
considered. 

43. The DPM made no reference to the provisions of section 12(1)(c) of the 
Regulation of Care (Scotland) Act 2001, to which our attention was drawn by the 
response.  In view of the justification and explanation provided, the Committee is 
content to find the proposed power acceptable in principle and that it is subject to 
negative procedure. 

44. The Committee reports that, having obtained further explanation from 
the Scottish Government, it finds the proposed power is acceptable in 
principle and is content that it is subject to negative procedure. 
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Section 62(1) - Power to make regulations relating to the registration of care 
services 

45. Section 62(1) provides that regulations may make provision about the 
matters specified in section 62(1)(a) to (e).  These include provision about the 
keeping of registers, the making of applications, the contents of certificates of 
registration and the specification of categories of applicants who cannot 
competently make certain applications.  It was not clear what is intended or 
envisaged at section 62(1)(b)(iii) with respect to making provision about categories 
of applicant who cannot competently make certain applications.  It appeared that 
the power could enable eligibility to provide services to be prescribed through 
limiting the applications process. The Committee sought clarification before 
reaching a view on this power. 

46. The DPM made no reference to this power being a re-enactment of section 
28(1)(c)(iii) of the Regulation of Care (Scotland) Act 2001, to which the 
Committee’s attention was drawn by the Scottish Government response.  The 
Committee welcomes the fact that the Scottish Government does not intend that 
the power could be used to set out criteria for eligibility to provide services in the 
wider sense.  In view of the justification and explanation provided by the Scottish 
Government, the Committee is content with the power and with the procedure 
proposed. 

47. The Committee notes that the Scottish Government has confirmed that 
it does not intend that the power be used to set out criteria for eligibility to 
provide services in the wider sense and that such provision would be made 
under section 63.  

48. The Committee reports that, having obtained further explanation from 
the Scottish Government, it finds the proposed power is acceptable in 
principle and is content that it is subject to negative procedure. 

Section 63 - Power to make regulations to impose requirements in relation to 
care services as appropriate for the purposes of Part 4; and 

Section 10Z2 (of the National Health Service (Scotland) Act 1978, as added 
by section 90 of the Bill) - Provision to make regulations relating to 
independent health care services  

49. The powers in section 63(1) and 10Z2(1) are expressed in identical terms.  
They provide that regulations may impose, in relation to care services and 
independent health care services respectively, any requirements which the 
Scottish Ministers consider appropriate for the purposes of Parts 4 and 5 
respectively.  Regulations under these sections may make it an offence to 
contravene or fail to comply with any specified provision of the regulations or a 
condition of registration.  The maximum penalty may not exceed level 5 on the 
standard scale. 

50. These appeared to the Committee to be very wide powers, albeit that they 
are restricted to any requirements which the Scottish Ministers consider 
appropriate for the purposes of Parts 4 or 5 respectively.  It was not clear to the 
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Committee what restrictions there are on the exercise of the powers nor why the 
powers have to be expressed in such broad terms.   

51. The Committee used the oral evidence session with Government officials to 
explore the reason for the powers, the limits on the exercise of the powers and 
whether the powers could be expressed in more focussed and restricted terms.  

52. Officials informed the Committee that Section 63 and proposed new section 
10Z2 of the National Health Service (Scotland) Act 1978 represent a re-enactment 
of section 29(1) of the Regulation of Care (Scotland) Act 2001, in that they provide 
for ministers to make regulations that impose in relation to care services and 
independent health care services any requirements that the Scottish Ministers 
think fit for the relevant parts of the Bill.  However, two substantive differences 
were highlighted–– 

• Section 29 of the 2001 Act contains nine subsections of provisions, which 
illustrate the types of subject matter which could be addressed in regulations 
made under 29(1).  In contrast, sections 63 and 10Z2 do not contain illustrative 
provisions. 

• Regulations made under section 29(1) are subject to negative procedure. 
Regulations made under section 63 and section 10Z2 are subject to affirmative 
procedure. 

53. Regarding the limits on the exercise of the power, it was explained that 
regulations under these provisions must be read in the context of parts 4 and 5, 
which set out the specific duties of and sanctions available to the new body and to 
ministers with regard to care and social work and health care improvement. 

54. The Scottish Government expects the powers in section 63 and section 10Z2 
to be used to make regulations on, for example, the fitness of persons to work in 
care services or requirements to be placed on health care or health care premises. 
Given the nature of the regulations, the Scottish Government thought it 
appropriate that they be subject to affirmative procedure, which will allow a higher 
level of scrutiny than is currently afforded to similar regulations made under the 
2001 Act. 

55. When asked if the power could be expressed in a more focussed or 
restrictive way, the Scottish Government expressed concern that such an 
approach might inadvertently limit the power in such a way that the Scottish 
Government could not make certain regulations, which might make it difficult for 
the new bodies to carry out scrutiny.  In seeking to strike a better balance between 
the flexibility required for an effective scrutiny service and Parliament's ability to 
scrutinise secondary legislation appropriately, the Scottish Government had 
learned from the Care Commissions’ experience and decided that broader powers 
subject to affirmative procedure was more appropriate in this case. 

56. The evidence was very helpful to the Committee in its consideration of these 
powers.  The Committee remains of the view that the powers are very wide, but, 
having been informed of the context and purpose of the powers, appreciates the 
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need for flexibility and for the width of the power.  The Committee welcomes the 
increased level of scrutiny from negative to affirmative procedure.   

57. The Committee reports that, having obtained further justification and 
explanation from the Scottish Government by means of evidence to the 
Committee, it finds the proposed powers are acceptable in principle and is 
content that they are subject to affirmative procedure. 

Section 76(5)(c) - Power to prescribe an Act and thereby add the 
requirements or conditions contained in that Act to the list of relevant 
requirements 

58. Section 76(3)(b) provides that where it appears to SCSWIS that a service 
provided by a local authority service is being, or has at any time been, carried on 
other than in accordance with the relevant requirements specified in section 76(5), 
SCSWIS must report that matter to the Scottish Ministers and give them such 
other information as the Scottish Ministers may reasonably require in relation to 
the matter.  The enforcement powers set out in section 77 are then engaged.  The 
Scottish Ministers may declare a local authority in default and direct performance. 

59. The relevant requirements for the purposes of section 75(3)(b) are set out in 
section 76(5)(a) to (c)).  They include any requirements or conditions imposed by, 
under or by virtue of any other Act which may be prescribed by order by the 
Scottish Ministers.  It appeared to the Committee that this is a power to redefine 
the relevant requirements of SCSWIS and an order under this power will have a 
substantive effect as the enforcement powers under section 77 will be potentially 
engaged with respect to the prescribed requirements.   

60. The need for this power was not clear to the Committee.  However, the 
Scottish Government response has informed the Committee that the power is a re-
enactment of the provisions of the provisions of section 41(4)(b)(iii) of the 
Regulation of Care (Scotland) Act 2001 which was subject to negative procedure.  
The Committee notes that section 42 of the 2001 Act contains default powers of 
the Scottish Ministers in the same terms as those of section 77 of the Bill.   

61. The Committee reports that, having obtained further explanation from 
the Scottish Government, it finds the proposed power is acceptable in 
principle and is content that it is subject to negative procedure. 

Section 76(6) - Power to prescribe matters in relation to a care service 
registered under Chapter 4 of Part 4, upon which SCSWIS must report and 
provide information to the Scottish Ministers 

62. Section 76 provides for the reporting by SCSWIS to the Scottish Ministers on 
the matters specified in section 76(1) to (5).  Section 76(6) gives the Scottish 
Ministers the power to prescribe other matters in relation to registered care 
services which SCSWIS must report on and provide information about.  However, 
it was not clear to the Committee whether section 76(6) (which refers to ‘a care 
service’ and not to ‘care services’) was intended to be of general application (i.e. 
applying to all care services) or specific application (to a particular service).  The 



 

 13

Committee asked for clarification on this point from the Scottish Government 
before reaching a concluded view on the power. 

63. The Scottish Government response makes it clear that the intention of the 
Scottish Government is that section 76(6) could apply both to individual care 
services falling within the provisions of section 68(1), or all such care services.  
The response refers in this context to section 87(1)(b) which provides that any 
order or regulation made under a power conferred on the Scottish Ministers by 
Part 4 may be exercised so as to make different provision for different purposes. 

64. The Committee reports that, having obtained clarification from the 
Scottish Government, it finds the proposed power is acceptable in principle 
and is content that it is subject to negative procedure. 

PART 5 

New Sections to National Health Service (Scotland) Act 1978 

Section 10D(1) - Power to delegate functions 

65. Section 10D(1) provides that the Scottish Ministers may by order delegate to 
HIS such of their functions relating to the health service as they consider 
appropriate.  The power under section 10D(1) is essentially the same as that 
under section 2(1)(b) of the 1978 Act, by virtue of which NHS QIS currently 
exercises functions on behalf of the Scottish Ministers, although the power in the 
Bill is restricted to the delegation of functions to a particular body, namely HIS.   

66. However, the power is not restricted to the delegation of the functions of the 
Scottish Ministers currently exercised by NHS QIS.  The role of HIS, although 
extensive, is limited by what is provided for in the Bill.  It was not clear to the 
Committee why there is a need for a power to delegate to HIS any of the Scottish 
Ministers’ functions relating to the health service as they consider appropriate. 

67. The Committee was concerned not with respect to the delegation to HIS of 
the functions currently exercised by NHS QIS, but with the fact that the power 
provides for the delegation to HIS of any of the Scottish Ministers functions relating 
to the health service as Scottish Ministers consider appropriate.  The power in 
section 10D(1) is expressed in the same terms as the power in section 10(3) of the 
principal Act, with no qualification with respect to the health service functions 
which may be delegated.  The role of HIS is limited by what is provided for in the 
Bill.  Therefore, the Committee, while being content with the power in principle 
draws to the attention of the lead committee the fact that the power is expressed in 
terms which are wider than is necessary to effect the stated intention of the 
provision which is to transfer the functions of NHS QIS to HIS, or in addition any 
other functions which would be properly within HIS’ remit.  

68. The Committee noted also that section 10D(3) provides that legal liability for 
the exercise of the delegated functions is transferred from the Scottish Ministers to 
HIS.I  The provision is expressed in similar terms to the power in section 2(1)(b) of 
the principal Act.  An order under section 2(1)(b) is subject to no procedure.  The 
principal Act is over 30 years old and in the current context the Committee 
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considers it appropriate that orders made under this provision should be subject to 
negative procedure.  

69. The Committee considers that the proposed power is acceptable in 
principle and is content that it is subject to negative procedure.  However, 
the Committee draws to the attention of the lead committee the fact that the 
power is wider than is necessary to transfer the functions of NHSQIS to HIS 
or, in addition, any other functions which would properly be within HIS’ 
remit. 

Section 10M(4) - Power to make regulations to make further provision about 
the preparation, content and effect of reports  

70. This provision is similar to the power in section 46(4).  It was not clear to the 
Committee what was intended by ‘further provision about the effect’ of the reports.  
It was also unclear if it was intended that this power could require findings of 
reports to be binding or to impose sanctions or corrective action, which is 
considered to be a substantive rather than an administrative or procedural matter. 

71. The Scottish Government response, which was similar to that given in 
respect of section 46(4), has shed some light on what is meant by, and what the 
reason is for, the reference in the power to ‘further provision about the effect of 
reports’.  The Committee notes that the Scottish Government does not consider 
that it would be a competent use of the power to make substantive provision as to 
duties to implement the findings of reports or other sanctions through the use of 
this power.  The Scottish Government statement that the general powers in 
section 10M(4) could not provide rights or duties in addition to, or contrary to, the 
specific duties and sanctions available to HIS and Scottish Ministers in National 
Health Service (Scotland) Act 1978 as amended by Part 5 of the Bill was also 
noted by the Committee. 

72. The Scottish Government has said that this is not intended to be a power to 
make provision about the consequences of reporting, but the Committee remains 
unclear why it has taken a power which provides for the effect of reports.  The 
Committee considers that it would be preferable that the intention in this respect is 
clear on the face of the Bill.  This could be achieved by redrafting this part of the 
provision.   

73. While the Committee has found it helpful to have had clarification that 
the Scottish Government does not intend that this provision provides a 
power with respect to the consequences of a report, the Committee 
recommends that the Scottish Government should redraft the provision to 
make clear the intention of the provision in this respect. 

Section 10N(1) - Power to make regulations to make further provisions for 
conducting inspections 

74. This power in section 10N(1) is expressed in identical terms to the power in 
section 47(1).  Inspections are one of the key tasks carried out by HIS.  Section 
10N(1) provides that the Scottish Ministers may by regulations make further 
provision concerning inspections.  Section 10N(3) provides that regulations under 
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section 10N(1) may, in particular, make provision for the matters set out at 
elements (a) to (i) of section 10N(3).  This power appeared to be very wide and 
while accepting the need for the breadth of the power in so far as it relates to 
administrative matters which might be better suited to subordinate legislation, the 
Committee considered that elements (f) and (h) (which relate to interviews and 
examinations and to the disclosure of information respectively) are not purely 
administrative in character.   

75. Given the intimate nature of examinations undertaken in exercise of the 
power and the sensitivity of the sort of information which may be subject to 
disclosure, the Committee asked the Scottish Government why such provision 
could not be made now in the Bill and how and for what purposes the powers of 
interview and examination will be exercised.  

76. The response mirrors the response given in respect of the power in section 
47(1).  It provides some further background to the power but it does not explain 
why the powers in sections 10N(3)(f) and (h) cannot be expressed on the face of 
the Bill.  The power to make regulations in respect of interview and physical and 
mental examination is of concern to the Committee.  The Committee notes that the 
Scottish Government has undertaken to provide draft regulations for the 
Committee’s consideration prior to the commencement of stage 2 scrutiny in 
Parliament, which it welcomes.  However, the Committee acknowledges that the 
power could be exercised again and again in different ways.   

77. The Committee draws to the attention of the lead committee that this 
power enables significant provision to be made with respect to interviews 
and physical and mental examinations (including how examinations are to 
be conducted) and the disclosure of information obtained from these 
examination and interviews.  

Section 10R(1)(c) - Power to prescribe grounds upon which HIS may cancel 
the registration of an independent health care service 

78. This power is identical to the power under section 53(1).  The power enables 
the Scottish Ministers to specify additional grounds for the cancellation of the 
registration of an independent health care service beyond those which are 
specified in section 10R(1)(a) and (b).  Orders made under this power may impact 
directly on the rights of individuals.  Given the width of the power and its effect the 
Committee asked for further justification from the Scottish Government for the 
procedure proposed and to ask whether affirmative procedure would be 
considered. 

79. The response mirrors that given for the power in section 53(1).  The DPM 
made no reference to the provisions of section 12(1)(c) of the Regulation of Care 
(Scotland) Act 2001, to which attention has been drawn by the Scottish 
Government response.  In view of the justification and explanation provided by the 
Scottish Government the Committee is content to find the proposed power 
acceptable in principle and that it is subject to negative procedure. 
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80. The Committee reports that, having obtained further explanation from 
the Scottish Government, it finds the proposed power is acceptable in 
principle and is content that it is subject to negative procedure. 

Section 10Z1 - Power to make regulations about registers and registration 

81. Section 10Z1 provides that regulations may make provision about the 
matters specified in section 10Z1(1)(a) to (e).  These include provision about the 
keeping of registers, the making of applications, the contents of certificates of 
registration and the specification of categories of applicants who cannot 
competently make certain applications.  The power is potentially wide ranging, and 
the Committee was not clear what is intended or envisaged at section 10Z(1)(b)(iii) 
with respect to making provision about categories of applicant who cannot 
competently make certain applications.  It appeared that the power could enable 
eligibility to provide services to be prescribed through limiting the applications 
process.  The Committee asked for clarification on what is intended from the 
Scottish Government. 

82. The response mirrors the response given in respect of the power in section 
62(1).  The DPM made no reference to this power being a re-enactment of section 
28(1)(c)(iii) of the Regulation of Care (Scotland) Act 2001, to which the 
Committee’s attention was drawn by the Scottish Government response.  The 
Committee welcomes the confirmation that the Scottish Government does not 
intend that this power could be used to set out criteria for eligibility to provide 
services in the wider sense.  In view of the justification and explanation provided 
by the Scottish Government, the Committee is content with the power and with the 
procedure proposed. 

83. The Committee notes that the Scottish Government has confirmed that 
it does not intend that the power be used to set out criteria for eligibility to 
provide services in the wider sense and that such provision would be made 
under section 10Z2.  

84. The Committee reports that, having obtained further explanation from 
the Scottish Government, it finds the proposed power is acceptable in 
principle and is content that it is subject to negative procedure. 

PART 6 

Section 96(1) - Power to direct a person or body to participate in a joint 
inspection 

85. Section 96(1) provides that the Scottish Ministers may direct a person or 
body not listed in section 95(6) but which has inspection functions to participate in 
the conduct of a joint inspection to the extent and for the purposes specified in the 
direction.  Section 96(2) provides that the Scottish Ministers may also direct that 
the person, or any person authorised by the body, is not to be able to exercise any 
power conferred by regulations under section 97 as is specified in the direction; or 
is to be able to exercise any such power but only to the extent or for the purposes 
there specified. 
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86. The Committee was concerned about transparency.  The Committee 
considered that people will need to know that a body not listed in section 95(6) has 
been directed to participate in a joint inspection.  People will also need to know the 
extent of that body’s powers, not least as regulations made under section 97 may 
create criminal offences.  The Committee explored the issue of transparency with 
the Scottish Government.  

87. The Scottish Government response informed the Committee that section 
96(1) re-enacts the provisions of section 2 of the Joint Inspection of Children’s 
Services and Inspection of Social Work Services (Scotland) Act 2006.  The 
Scottish Ministers will include the name of the body, the context in which they are 
being directed and the extent of the powers which they will exercise in the 
directions issued under this power. Accordingly the Committee considers the 
explanation and justification for the exercise of the power by direction to be 
satisfactory and that the power to issue directions should not be expressed as a 
power to make subordinate legislation. 

88. However, the Committee remains concerned about transparency.  There is 
no provision in the Bill for the publication of directions.  The exercise of inspection 
functions may relate to issues which are very sensitive.  The Committee considers 
that there should be a requirement for and a mechanism whereby there is public 
demonstration of what person or body is involved in a particular inspection and 
what their powers are.  The Committee accepts that it may not be appropriate to 
require subordinate legislation for that purpose but considers that that purpose 
could be achieved, along with the need for transparency, by other means.   

89. The Committee reports that it remains concerned that no provision is 
made in the Bill for the publication of directions, whereby the public will be 
made aware what person or body has been directed to participate in a joint 
inspection and what powers they may exercise. 

Section 97(1) - Power to make regulations relating to joint inspections 

90. This power in section 97(1) is expressed in almost identical terms to the 
powers in section 47(1) and 10N(1).  Section 97(1) provides that the Scottish 
Ministers may by regulations make further provision concerning inspections.  
Section 97(2) provides that regulations under section 97(1) may, in particular, 
make provision for the matters set out at elements (a) to (h) of section 97(2). This 
power appeared to the Committee to be very wide.  Given the intimate nature of 
examinations which may be undertaken in exercise of the power and the 
sensitivity of the sort of information which may be subject to disclosure, the 
Committee asked why such provision could not be made now in the Bill and how 
and for what purposes the powers of interview and examination will be exercised.  

91. The Scottish Government response mirrors that given in respect of the 
powers in sections 47(1) and 10N(1).  It provides some further background to the 
power but it does not fully answer the questions or address the Committee’s 
concerns.  The response does not explain why the powers in sections 97(2)(d) 
cannot be expressed on the face of the Bill.  The Committee is concerned that the 
power remains to make regulations in respect of interview and physical and mental 
examination.  While the Committee is comforted that the Scottish Government has 
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undertaken to provide draft regulations for the Committee’s consideration prior to 
the commencement of stage 2 scrutiny in Parliament, the Committee notes that 
the power could be exercised again and again in different ways.   

92. The Scottish Government response states that the approach adopted in 
section 97(1) reflects that used under the Joint Inspection of Childrens’ Services 
and Inspection of Social Work Services (Scotland) Act 2006, which provides for 
regulations to be made in respect of the conduct of inspections into children’s 
services and social work services.  However, the Committee notes that regulations 
under the 2006 Act may not provide for interviews and examinations, which are 
the areas of particular concerns to the Committee.   

93. The Committee therefore draws to the attention of the lead committee 
that the power enables significant provision to be made with respect to 
interviews and physical and mental examinations (including how 
examinations are to be conducted) and the disclosure of information 
obtained from these examination and interviews.  

94. The Committee also notes that regulations made under the Joint 
Inspection of Childrens’ Services and Inspection of Social Work Services 
(Scotland) Act 2006, which the power under section 97(1) is said to reflect, 
do not provide for interviews and examinations. 

Schedule 7, paragraph 2(2) – Power to vary the number of members of 
SCSWIS; and 

Schedule 11, paragraph 2(2) - Power to vary the number of members of HIS 

95. Schedule 7 deals with the internal structure and operation of SCSWIS as a 
corporate body.  Para. 2(1) provides that the membership of SCSWIS is to consist 
of a chairing member, the chair of HIS, the convenor of the Scottish Social 
Services Council and not less than 9 nor more than 12 other members appointed 
by Scottish Ministers (para. 2(1)(d)).  Para. 2(2) provides that the Scottish 
Ministers may by order amend para. 2(1)(d) by substituting for the minimum or 
maximum number of members such other number as they think fit.   

96. There is a equivalent provision with respect to HIS in schedule 11, the 
minimum and maximum numbers in this case being 10 and 13. 

97. The Committee considered that it is appropriate that the number of members 
of SCSWIS and HIS should be amended by the Scottish Ministers without the 
need for primary legislation.  However, as the powers as drafted permit the 
substitution of any minimum or maximum number of members of SCSWIS and 
HIS respectively, the Committee sought the views of the Scottish Government on 
whether or not it would be appropriate for a minimum and/or maximum limit within 
which the powers may be exercised to be specified on the face of the Bill.  

98. The response explains why the Scottish Government considers it appropriate 
not to place a limit on the numbers at this point and commented that the limit 
specified in an instrument would be subject to a test of reasonableness.  The 
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Committee found this explanation satisfactory and considered that affirmative 
procedure should provide adequate scrutiny and protection.   

99. The Committee reports that, having obtained further clarification from 
the Scottish Government, it finds the proposed powers are acceptable in 
principle and is content that they are subject to affirmative procedure. 

PART 7 

Section 101 - Power to make ancillary provision 

100. Section 101(1) provides that the Scottish Ministers may by order make such 
consequential, supplemental, incidental, transitional, transitory or saving provision 
as they consider necessary or expedient for the purposes of, or in consequence 
of, or for the purposes of giving full effect to, any provision of the Act.  Section 
101(2) provides that an order under this section may modify any enactment, 
instrument or document.  Modifications that make textual amendments to Acts 
(only) are subject to affirmative procedure. 

101. During oral evidence, the Government officials indicated that the Government 
might be amenable to a proposal that the exercise of all the ancillary powers in 
section 101 which relate to Part 2 of the Bill could be subject to affirmative 
procedure. This would be consistent with sections 10 and 13 of the Bill.     

102. The further written correspondence from the Government (Annexe 2) does 
not make a commitment to adopt affirmative procedure in such cases. .  

103. In the written reply, the Government considers that the general ancillary 
powers in section 101 could not be used to augment the specific ancillary powers 
set out for Part 2 in section 10.  Unlike section 101, section 10(6) does not include 
a power to make supplemental provisions (beyond incidental or consequential 
ones).  The Committee agrees with the Government’s view that the general power 
in section 101 should not be used to seek to add a supplemental power to the 
powers in section 10.  

104. However, given the potential and uncertain width of the powers in section 10 
and 13 of the Bill, the Committee considers that the section 101 general ancillary 
powers, in relation to Part 2 of the Bill, ought to be subject to the affirmative 
resolution procedure rather than negative procedure. The “bespoke” ancillary 
provisions in section 10(6) are already subject to affirmative procedure.  

105. Given the width of the proposed powers in sections 10 and 13 of the 
Bill, the Committee considers that affirmative procedure rather than negative 
procedure should apply to all of the ancillary powers as set out in section 
101, as it relates to Part 2. 
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ANNEXE  
 

Response from Scottish Government 
 

Public Services Reform (Scotland) Bill at stage 1 
 
On 9 September the Scottish Government was asked: 
 
Schedule 2, paragraph 2 - Power for the Court of Session (1) to regulate the 
conduct of officers of court in exercising their extra-judicial functions and 
(2) to prescribe the procedure in relation to appeals under section 82 of the 
Debtors (Scotland) Act 1987 
 
The Committee asks the Scottish Government to explain why it has been 
considered appropriate that any provisions which shall exercise the power in 
Schedule 2, paragraph 2(a)(i) of the Bill of the Court of Session to regulate the 
conduct of officers of court in exercising their extra-official functions shall not be 
laid in Parliament (because an Act of Sederunt would not require to be laid), 
whereas any code of practice for persons undertaking “informal debt collection” 
that would have been issued by the Scottish Civil Enforcement Commission under 
section 56(2) of the Bankruptcy and Diligence etc. (Scotland) Act 2007 (as 
repealed by this Bill) would have been laid before the Parliament for 
consideration? 
 
The Scottish Government responds as follows: 
 
The power to regulate the extra-official functions of officers of court by rules of 
court, which is added to the existing powers of the Court of Session by schedule 2, 
paragraph 2(a)(i) of the Bill, replaces the power in section 61(4) of the Bankruptcy 
and Diligence etc. (Scotland) Act 2007 for the Scottish Civil Enforcement 
Commission to make rules regulating judicial officers.  The 2007 Act does not 
require those rules, which the Bill would replace by the widened rules of court 
power, to be laid in Parliament. 
 
The repeal of the provisions establishing the Commission by the Bill would render 
unnecessary the Commission’s specific power in section 56(2) of the 2007 Act to 
publish information and other material to promote good practice and inform the 
public about informal debt collection.  The rationale for removing this power is that 
this information and material can instead be published - without the need for any 
specific statutory power - by the professional association to be designated under 
section 63 of the 2007 Act.  The Scottish Ministers also have the power by 
negative regulations to add to the functions of the professional association.  In line 
with the other arrangements in the Bill for regulating officers of court, the Bill 
otherwise relies on the existing supervisory structures of the Court of Session. 
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Section 46(4) - Power to make further provision about the preparation, 
content and effect of reports 
 
The Committee asks the Scottish Government–– 
 
• what is meant by ‘further provision about the effect of reports’ under section 

46? Given that this is a matter of substance rather than an administrative or 
procedural matter what is the rationale behind and justification for this element 
of the power? 

 
• in particular, is it intended that the power could be exercised to make 

substantive provision as to duties to implement the findings of reports or other 
sanctions? 

 
• if so, why is a power required as opposed to making specific provision as to 

effect in the Bill and why would negative procedure be considered appropriate? 
 
The Scottish Government responds as follows: 
 
In inspecting social services SCSWIS can carry out various types of inspection; an 
inspection of ‘care services’, an inspection of ‘social work services’, a combination 
of both or an inspection of the co-ordination and organisation of any social service 
or services. Dependent upon the type of inspection carried out, the report 
generated will have differing effects.  In the most straightforward of cases such as 
an investigation into a care service the effects of the report will be straightforward 
in that they may result in action being taken by SCSWIS in terms of chapter 3 or 4 
of Part 4.  
 
However SCSWIS will be able to carry out an integrated and varied inspection 
programme combining (within the one inspection), inspections of social work 
services and care services, and/or inspections relating to an individual’s care 
journey and a more strategic overview of an organisation’s delivery of services. 
This flexibility of inspection is to be allied with a flexibility on the effect of the 
outcome of these inspections: the reports. 
 
Subordinate legislation under this provision will set out the effect of the report, be 
that to prescribe that a certain type of report is to be sent to the Scottish Ministers, 
(based on content or just by virtue of its remit) or elsewhere.  
 
It is not thought appropriate to set out in primary legislation detailed rules on the 
effect of the reports on various combinations of inspection types that SCSWIS can 
carry out. Further as SCSWIS innovates new methods in simplifying and 
streamlining its inspection programme by combining various inspection types it is 
important that the reports produced by them are able to be used in ways which suit 
those new methods, and accordingly delegated legislation will provide such 
flexibility. 
 
This matter is administrative as it will be parasitic upon the range of inspections 
which SCSWIS is empowered to carry out on the face of the Bill. The Scottish 
Government does not think that it would be a competent use of the power to make 
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substantive provision as to duties to implement the findings of reports or other 
sanctions, through use of regulations under this subsection. Any regulations made 
have to be read within the context of Part 4 of the Bill which clearly sets out the 
specific duties and sanctions available to SCSWIS and Scottish Ministers. The 
general powers in section 46(4) could not be competently framed to provide rights 
or duties in addition to, or contrary to them. 
 
Section 47 - Power to make further provision for conducting inspections 
 
The justification for the power (in para. 39 of the DPM) is restricted to the provision 
of matters of “technical and administrative detail” and to the need for amendment 
of provisions from time to time. The Committee, therefore, asks the Scottish 
Government–– 
 
• whether the powers in respect of interview, mental and physical examination 

and disclosure in sections 47(2)(f) and (h) are properly to be considered as 
only administrative detail; 

 
• to explain why the proposals for these powers cannot be put before the 

Parliament for consideration in the Bill; and 
 
• how and for what purposes it is intended that the powers in section 47(2)(f) and 

(h) will be exercised? 
 
The Scottish Government responds as follows: 
 
The regulation making powers in section 47(2)(f) and (h) provide that regulations 
may be made setting out the practical implementation of the substantive 
provisions; that interviews and physical and mental examinations may be carried 
out and that information may be disclosed, in consequence of an inspection under 
Part 4. They will include who may carry out interviews, the circumstances 
surrounding same, the types of person to whom information with regard to the 
inspections may be disclosed, and the types of information that will be subject to 
such provisions. These powers are flexible given the new inspection regime will 
bring together different types of inspection (as explained in the government’s 
response to the Committee’s questions on section 46(4)), and will provide for the 
different permutations and combinations of inspections that will be carried out by 
SCSWIS. The Government recognises that these issues are significant however 
and has set out in the Bill that regulations under  section 47 are to be subject to 
affirmative procedure. The Government will also provide draft regulations for the 
committee’s consideration prior to the commencement of stage 2 scrutiny in 
Parliament.  
 
Section 53(1)(c) – Power to prescribe grounds on which SCSWIS may 
propose to cancel the registration of a care service 
 
Given the potential effect of a proposal to cancel a registration, the Scottish 
Government is asked to give further consideration to the choice of negative 
procedure which can allow a change in the criteria for cancellation to be brought 



 

 23

into force within 21 days.  In light of the significance for service providers and 
those who receive services, would affirmative procedure not be more appropriate? 
 
The Scottish Government responds as follows: 
 
The Government notes the Committee’s concern on this matter, however would 
point out that this power represents a re-enactment of the provisions of section 
12(1)(c) of the Regulation of Care (Scotland) Act 2001. Regulations under section 
12(1)(c) were subject to negative resolution procedure, an approach which met 
with the approval of the Parliament at the time, and there has been no comment in 
the past eight years that this procedure was the wrong one. We therefore see no 
need to change  the procedure in this re-enactment. 
 
Section 62(1) - Power to make regulations relating to the registration of care 
services 
 
The Scottish Government is asked to clarify what is intended by the reference in 
section 62(1)(b)(iii) to ‘categories of applicant who cannot competently make 
applications’ and how it is envisaged that this element of the power may be 
exercised.  Is it intended that this power could set out criteria for eligibility to 
provide services and, if so, the Scottish Government is asked to explain why this is 
considered administrative and not a matter of substance which would be better 
suited to primary legislation?  If subordinate legislation is required why would 
negative procedure be appropriate? 
 
The Scottish Government responds as follows: 
 
The intent of this provision is to permit regulations to set out categories of 
applicant who cannot competently make an application. It will work in unison with 
the provisions under section 53(1)(c) in order to ensure that those who are subject 
to the prescribed grounds for cancellation in section 53 are also not permitted to 
apply to provide care services. This is a re-enactment of section 28(1)(c)(iii) of the 
Regulation of Care (Scotland) Act 2001. Regulations under section 28(1)(c)(iii) 
were subject to negative resolution procedure, an approach which met with the 
approval of the Parliament at the time, and, as with section 53(1)(c ) above there 
has been no comment in the past eight years to indicate that this was the wrong 
procedure. We therefore see no need to change the procedure in this re-
enactment. It is not intended that this power could be used to set out criteria for 
eligibility to provide services in the wider sense, the government believes that this 
would require regulations to be made under section 63 of the Bill. 
 
Section 76(5)(c) - Power to prescribe an Act and thereby add the 
requirements or conditions contained in that Act to the list of relevant 
requirements 
 
The Committee asks the Scottish Government–– 
 
• to explain why this power is considered administrative rather than substantive 

given its effect is to extend the reporting system with the enforcement 
mechanisms that apply to other matters; 
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• whether it has reviewed other enactments at this point with a view to 

considering what should be added to the reporting system; and 
 
• why it would be necessary to take this power in relation to new legislative 

provisions since at the time they are made consideration could be given to 
including them within this section? 

 
The Scottish Government responds as follows: 
 
The Government notes the Committee’s views on this matter, however would point 
out that this power applies in relation to care services referred to in section 68(1) in 
the same way as the power in section 53(1)(c) applies to other care services. 
Instead of cancellation of services based on a prescription under section 53(1)(c) 
the Bill provides for reporting to the Scottish Ministers based on a prescription 
under section 76(5)(c). It further represents a re-enactment of the provisions of 
section 41(4)(b)(iii) of the Regulation of Care (Scotland) Act 2001. The Scottish 
Government prefers to retain the flexibility of adding or revoking prescribed Acts 
which contain conditions or requirements through the use of subordinate 
legislation, avoiding the possibility of repeated changes to this primary legislation 
that could occur if named ‘other Acts’ were to be amended or repealed and 
subsequently become unsuitable for prescription. Accordingly the Scottish 
Government’s review of the other enactments will lead instead to subordinate 
legislation though use of this power. 
 
The Scottish Government accepts that at the time of the making of new legislation 
amendment could be made imposing any requirements or condition that they 
contain upon the authorities concerned, however matters may not be considered 
relevant at the time of the new legislation passing, and may subsequently become 
so, it is therefore sensible to adopt this approach. 
 
Section 76(6) - Power to prescribe matters in relation to a care service registered 
under Chapter 4 of Part 4, upon which SCSWIS must report and provide 
information to the Scottish Ministers 
 
Given that section 76(6) refers to ‘such other matters in relation to a care service’, 
the Scottish Government is asked if it is intended that the exercise of the power 
will be of general application (i.e. applying to all care services) or specific 
application (to individual care services)? 
 
The Scottish Government responds as follows: 
 
The power in section 76(6) is limited in its application only to services registered 
under chapter 4 and accordingly is of specific application to only those services 
which fall within the provisions of section 68(1) but could apply to both individual 
care services falling within the provisions of section 68(1), or all such care 
services, when read with section 87(1)(b). 
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National Health Service (Scotland) Act 1978 
Section 10D(1) - Power to delegate functions 
 
The Committee asks the Scottish Government–– 
 
• Given the restricted nature of HIS as a body concerned with the improvement 

of health care services why it is necessary to have a power to delegate to it any 
of the Scottish Ministers functions in relation to the health service? 

 
• Given that legal liability for the exercise of the delegated functions is 

transferred from the Scottish Ministers to HIS, to explain why affirmative 
procedure would not be merited? 

 
The Scottish Government responds as follows: 
 
HIS is to be a Non Departmental Public Body (NDPB) set up under the National 
Health Service (Scotland) Act 1978 (the “principal Act”). It is to be established in a 
similar way to the Common Services Agency established under section 10 of that 
Act. Section 10(3) of the principal Act provides for the delegation of Scottish 
Ministers’ functions to the NDPB by order. Further HIS (with regard to its role of 
ensuring quality of service provision within the NHS) takes over the functions 
currently exercised by NHS Quality Improvement Scotland, a special health board; 
section 2(1)(b) of the principal Act provides for the delegation of Scottish Ministers’ 
functions to a special health board by order subject to negative resolution 
procedure. Accordingly it is the government’s view that this function is 
appropriately drafted and subject to the appropriate procedure in keeping with the 
approach laid out in the principal Act. 
 
National Health Service (Scotland) Act 1978 
Section 10M(4) - Power to make regulations to make further provision about 
the preparation, content and effect of reports  
 
The Committee asks the Scottish Government–– 
 
• what is meant by ‘further provision about the effect of reports’ under section 

10M(4)? Given that this is a matter of substance rather than an administrative 
or procedural matter what is the rationale behind and justification for this 
element of the power? 

 
• In particular, is it intended that the power could be exercised to make 

substantive provision as to duties to implement the findings of reports or other 
sanctions; and 

 
• if so, why is a power required as opposed to making specific provision as to 

effect in the Bill and why is negative procedure appropriate? 
 
The Scottish Government responds as follows: 
 
The provisions relating to HIS inspections and reports mirror to a large degree the 
provisions which have been drafted with regard to SCSWIS inspections and 
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reports under section 46(4); accordingly the Government provides a similar 
explanation. In inspecting services provided under the health service and 
independent health care services HIS can carry out various types of inspection; an 
inspection of services provided under the health service under Section 10I, an 
inspection of independent health care services under section 10J or, at the request 
of the Scottish Ministers, an inspection of both under section 10L(1)(d). This 
flexibility of inspection is to be allied with a flexibility on the effect of the outcome of 
these inspections: the reports. 
Dependant upon the type of inspection carried out the report generated will have 
differing effects. 
 
Subordinate legislation under this provision will set out the effect of the report, be 
that to prescribe that a certain type of report is to be sent to the Scottish Ministers, 
(based on content or just by virtue of its remit) or elsewhere. 
 
It is not thought appropriate to set out in primary legislation detailed rules on the 
effect of the reports on various combinations of inspection types that HIS can carry 
out. Further as HIS innovates new methods in simplifying and streamlining its 
inspection programme by combining various inspection types or methods it is 
important that the reports produced by them are able to be used in ways which suit 
those new methods, and accordingly delegated legislation will provide such 
flexibility. 
 
This matter is administrative as it will be parasitic upon the range of inspections 
which HIS is empowered to carry out on the face of the Bill. The Scottish 
Government does not think that it would be a competent use of the power to make 
substantive provision as to duties to implement the findings of reports or other 
sanctions, through use of regulations under this subsection. Any regulations made 
have to be read within the context of the National Health Service (Scotland) Act 
1978 as amended by Part 5 of the Bill which clearly sets out the specific duties 
and sanctions available to HIS and Scottish Ministers. The general powers in 
section 10M(4) could not be competently framed to provide rights or duties in 
addition to, or contrary to them. 
 
National Health Service (Scotland) Act 1978 
Section 10N(1) - Power to make regulations to make further provisions for 
conducting inspections 
 
The power to make regulations on inspections under section 10N(1) is very wide 
but the justification for the power (in para. 89 of the DPM) is restricted to the 
provision of matters of technical and administrative detail and to the need for 
amendment of provisions from time to time.  The Committee questions whether 
the powers in respect of interview, mental and physical examination and 
disclosure in sections 10N(3)f) and (h) are properly to be considered only as 
administrative detail.  The Scottish Government is asked to explain why the 
proposals for these powers cannot be put before the Parliament for consideration 
in the Bill.  The Scottish Government is also asked how and for what purposes it is 
intended that the powers in section 10N(3)(f) and (h) will be exercised. 
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The Scottish Government responds as follows: 
 
The provisions relating to HIS inspections and reports mirror to a large degree the 
provisions which have been drafted with regard to SCSWIS inspections and 
reports under section 47, accordingly the Government provides a similar 
explanation. The regulation making powers in section 10N(1)(f) and (h) provide 
that regulations may be made setting out the practical implementation of the 
substantive provisions; that interviews and physical and mental examinations may 
be carried out and that information may be disclosed, in consequence of an 
inspection under section 10I, 10J or 10L. They will include who may carry out 
interviews, the circumstances surrounding same, the types of person to whom 
information with regard to the inspections may be disclosed, and the types of 
information that will be subject to such provisions. These powers are flexible given 
the inspection regime will bring together different types of inspection (as explained 
in the government’s response to the Committee’s questions on section 10M(4)), 
and will provide for the different permutations and combinations of inspections that 
will be carried out by HIS. The Government recognises that these issues are 
important however and has set out in the Bill that regulations under this section 
are to be subject to affirmative procedure. The Government will also provide draft 
regulations for the committee’s consideration prior to the commencement of stage 
2 scrutiny in Parliament.  
 
National Health Service (Scotland) Act 1978 
Section 10R(1)(c) - Power to prescribe grounds upon which HIS may cancel 
the registration of an independent health care service 
 
Given the effect of a proposal to cancel a registration, the Scottish Government is 
asked to give further consideration to the choice of negative procedure which can 
allow a change in the criteria for cancellation to be brought into force within 21 
days.  In light of the significance for service providers and those who receive 
services, would affirmative procedure not be more appropriate? 
 
The Scottish Government responds as follows: 
 
These provisions are identical in nature to those referred to in the Committee’s 
question with regard to section 53(1)(c), accordingly the Government provides a 
similar explanation. The regulation making powers in section 10R(1)(c) represent a 
re-enactment of the provisions of section 12(1)(c) of the Regulation of Care 
(Scotland) Act 2001, which section previously applied to the cancellation of the 
registration of independent health care services. Regulations under section 
12(1)(c) were subject to negative resolution procedure, an approach which met 
with the approval of the Parliament at the time, we therefore see no need to 
change the procedure in this re-enactment. 
 
National Health Service (Scotland) Act 1978 
Section 10Z1 - Power to make regulations about registers and registration 
 
The Committee asks the Scottish Government to clarify what is intended by the 
reference in section 10Z1(1)(b)(iii) to ‘categories of applicant who cannot 
competently make applications’ and how it is envisaged that this element of the 
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power may be exercised.  Is it intended that this power could set out criteria for 
eligibility to provide services and, if so, the Government is asked to explain why 
this is considered an administrative matter and not a matter of substance which 
would be better suited to primary legislation? If subordinate legislation is required 
why would negative procedure be appropriate? 
 
The Scottish Government responds as follows:  
 
These provisions are identical in nature to those referred to in the Committee’s 
question with regard to section 62(1), accordingly the Government provides a 
similar explanation. The intent of this provision is to permit regulations to set out 
categories of applicant who cannot competently make an application. It will work in 
unison with the provisions under section 10R(1)(c) in order to ensure that those 
who are subject to the prescribed grounds for cancellation section 10R are also 
not permitted to apply to provide care services. This is a re-enactment of section 
28(1)(c)(iii) of the Regulation of Care (Scotland) Act 2001 which section previously 
applied to an application to register independent health care services. Regulations 
under section 28(1)(c)(iii) were subject to negative resolution, an approach which 
met with the approval of the Parliament at the time, we therefore see no need to 
change the procedure in this re-enactment. It is not intended that this power could 
be used to set out criteria for eligibility to provide services in the wider sense, the 
government believes that this would require regulations to be made under section 
10Z2. 
 
Section 96(1) - Power to direct a person or body to participate in a joint 
inspection 
 
How will the participation in a joint inspection of a body not listed in section 95(6) 
be apparent and how it can be demonstrated what powers that body does or does 
not have, in particular in the context of a criminal offence relating to the obstruction 
of an investigation?  Given that involvement in joint inspection and the acquisition 
of investigatory powers has legal effect which can impact on individuals why is it 
not considered appropriate for this power to be exercised by subordinate 
legislation? 
 
The Scottish Government responds as follows:  
 
Scottish Ministers will include the name of the body, the context in which they are 
being directed and the extent of the powers which they will exercise in the 
Directions issued under this power. Section 96 represents a re-enactment of the 
provisions of section 2 of the Joint Inspection of Children’s Services and 
Inspection of Social Work Services (Scotland) Act 2006, an approach which met 
with the approval of the Parliament at the time, we therefore see no need to 
provide for this power to be exercised by subordinate legislation in this re-
enactment. 
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Section 97(1) - Power to make regulations relating to joint inspections 
 
The Committee asks the Scottish Government–– 
 
• whether the powers in respect of interview, mental and physical examination 

and disclosure in sections 97(2)(d) and (f) are properly to be considered as 
only administrative detail; 

 
• to explain why the proposals for these powers cannot be put before the 

Parliament for consideration in the Bill; and 
 
• how and for what purposes it is intended that the powers in section 97(2)(d) 

and (f) will be exercised? 
 
The Scottish Government responds as follows: 
 
These provisions are almost identical in nature to those referred to in the 
Committee’s question with regard to section 47 and section 10N1, accordingly the 
Government provides a similar explanation. The regulation making powers in 
section 97(2)(d) and (f) provide that regulations may be made setting out the 
practical implementation of the substantive provisions; that interviews and physical 
and mental examinations may be carried out and that information may be 
disclosed, in consequence of a joint inspection. They will include who may carry 
out interviews, the circumstances surrounding same, the types of person to whom 
information with regard to the inspections may be disclosed, and the types of 
information that will be subject to such provisions. These powers are flexible given 
the inspection regime will bring together different types of inspection and practices, 
and will provide for the different permutations and combinations of inspections that 
will be carried out by the persons and bodies under the joint inspection provisions. 
As in examples above the Government recognises that these issues are significant 
and has set out in the Bill that regulations under this section are to be subject to 
affirmative procedure. This approach reflects that used under the Joint Inspection 
of Childrens Services and Inspection of Social Work Services(Scotland) Act 2006 
which has worked well over the past three years with no adverse comment 
regarding parliamentary scrutiny.  The Government will also provide draft 
regulations for the committee’s consideration prior to the commencement of stage 
2 scrutiny in Parliament.  
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Schedule 7, paragraph 2(2) – Power to vary the number of members of 
SCSWIS 
Schedule 11, paragraph 2(2) - Power to vary the number of members of HIS 
 
Given that the powers as drafted permit the substitution of any minimum or 
maximum number of members of SCSWIS and HIS, the Committee asks whether 
or not it would be appropriate for a minimum and/or maximum number of members 
within which the powers may be exercised to be specified on the face of the Bill? 
  
The Scottish Government responds as follows: 
 
The existing draft proposes a maximum and minimum limit of members of 
SCSWIS and HIS based on our knowledge of the circumstances at this time and 
what seems reasonable. We cannot know what the future circumstances are 
which might require Ministers to alter those limits, so do not wish to impose an 
arbitrary limit on the numbers at this point. However any change to Schedule 7 
paragraph2(2) or Schedule 11, paragraph 2(2) would require a statutory 
instrument which would be subject to due parliamentary process and to a 
reasonableness test at that point. We feel that the current draft gives the required 
flexibility with sufficient protection built in.  
 



 

 31

ANNEXE B 
 

Public Services Reform (Scotland) Bill at stage 1 
Scottish Government Supplementary Response 

 
When I gave evidence to the Subordinate Legislation Committee together with our 
officials last week we undertook to provide a written response to three questions 
raised by the Committee.  I am sorry to have taken a few days to do so. 
 
Section 10 of the Public Services Reform (Scotland) Bill  
The Subordinate Legislation Committee has asked the Scottish Government 
whether section 10 of the Public Services Reform (Scotland) Bill could clash with 
the requirements for elected membership of health boards provided for in the 
Health Board (Membership and Elections (Scotland) Act 2009.  
 
The Scottish Government replies as follows: 
It would not be open to the Scottish Ministers to undermine the electoral 
machinery in the Health Board (Membership and Elections) (Scotland) Act 2009.  
The election machinery and the balance of the membership of the boards are 
designed as a democratic safeguard and would thus constitute ‘a necessary 
protection’ for the public for the purposes of section 12(2)(b) of the Public Services 
Reform (Scotland) Bill which could not therefore be removed. 
 
Section 15 of the Public Services Reform (Scotland) Bill  
The Subordinate Legislation Committee has asked the Scottish Government to 
clarify the operation of section 15 in relation to section 10 powers. 
 
The Scottish Government replies as follows: 
Section 15 of the Public Services Reform (Scotland) Bill is designed to constrain 
the way the powers in sections 10 and 13(1) of the Bill may be exercised in 
relation in particular to any function of legislating (by subordinate legislation).  The 
primary constraint is that any such existing function can be transferred only to 
Scottish Ministers (section 15(1)), the First Minster or the Lord Advocate. This is 
designed to keep the function of legislating at the highest level, namely ministerial 
level.  Usually the function will be already at this level but not always. 
 
Similarly if a new function of legislating is conferred it can only be conferred at this 
highest level (section 15(1)). Such a conferral would of course be subject to the 
other preconditions in section 12.  Given that the object is to retain any legislating 
function at the highest level, there is also a prohibition on the section 10 and 13 
powers being used to delegate the legislating function (section 15(2)). This 
provision is also consistent with the general rule of law that a power to make 
secondary legislation cannot be sub-delegated. 
 
Further restraints on legislating are contained in sections 15(4) to (6) which are to 
do with the process of legislating.  Any new function of legislating which is 
conferred on the Scottish Ministers, the First Minister or the Lord Advocate must 
be exercisable by statutory instrument subject to either affirmative or negative 
resolution procedure.  This means that Parliament retains control of any new 
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function of legislating for which provision is made in an order under section 10 or 
section 13(1). 
 
Sections 15(7) and (8) also constrains the use of sections 10 and 13(1) in relation 
to the functions of giving directions, appointing persons to an office and consenting 
to anything, which in some ways are analogous in importance to legislating.  Once 
again these functions, if they are being transferred, must be transferred only to 
Scottish Ministers (section 15(7)), the First Minster or the Lord Advocate.  This is 
designed to keep these functions at the highest level, namely ministerial level.  In 
the case of these functions, especially consenting, this may at present be in the 
hands of a named official.  The provisions mean that a transfer would trigger a 
requirement for the consent to be given at a higher level than before. 
 
Section 101 of the Public Services Reform (Scotland) Bill  
The Subordinate Legislation Committee has asked the Scottish Government to 
explain a) the rationale behind the Parliamentary procedure in respect of an order 
under section 101 of the Public Services Reform (Scotland) Bill; and b) whether 
the power in section 101(20 could be used to augment the powers in section 10. 
 
The Scottish Government replies as follows: 
a) Section 101 of the Public Services Reform (Scotland) Bill allows Scottish 
Ministers by order to make consequential, supplemental, incidental etc provisions, 
including ones which effect changes to enactments, instruments and documents 
(section 101(2)).  Orders which make provisions without changing enactments, 
instruments or documents are subject to negative procedure, whereas ones which 
do are subject to affirmative procedure.   
 
This type of order-making power is not uncommon, especially where legislation is 
making substantial changes to complicated areas of law and all consequences 
cannot always be predicted or covered in advance at the primary legislation stage.  
A recent example is section 225 of the Bankruptcy and Diligence (Scotland) Act 
2007, which is more or less the same as the provisions in section 101 and is 
subject to the same Parliamentary procedure.  This rationale should perhaps have 
been brought out in the delegated powers memorandum. 
 
b) the Scottish Government does not think that the powers of section 101 could be 
used to augment the powers in section 10.  Section 10(6) itself provides that an 
order under that section may modify any enactment, instrument or other 
document, and contain such consequential, incidental, transitory or saving 
provision as the Scottish Ministers consider appropriate.  Unlike section 101 it 
does not however contain power to make supplemental provisions.  The 
Government does not believe that the power in section 101 could be used to add a 
supplemental power to the order-making power in section 10, or indeed to make 
any other substantive changes to the scope of the order-making power in section 
10, as this would go well beyond what can be done by powers to make 
consequential, incidental or supplemental provisions. 
 




