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Subordinate Legislation Committee 
 

12th Report, 2010 (Session 3) 
 

Alcohol etc. (Scotland) Bill at Stage 1 
 
The Committee reports to the Parliament as follows— 

INTRODUCTION 

1. At its meetings on 12 January, 26 January and 9 February 2010 the 
Subordinate Legislation Committee considered the delegated powers provisions in 
the Alcohol etc. (Scotland) Bill (“the Bill”) at Stage 1.  The Committee submits this 
report to the Health and Sport Committee as the lead committee for the Bill under 
Rule 9.6.2 of Standing Orders.  

2. The Scottish Government provided the Parliament with a memorandum on 
the delegated powers provisions in the Bill (“the DPM”).1 

3. Scottish Government officials also provided oral evidence to the Committee 
at its meeting on 26 January 2010. 

OVERVIEW OF THE BILL 

4. The Alcohol etc. (Scotland) Bill was introduced in the Scottish Parliament on 
25 November 2009.  It is a Government Bill which reintroduces the alcohol 
licensing provisions contained in the Criminal Justice and Licensing (Scotland) Bill 
(“CJL Bill”) at introduction.  The Bill also contains additional measures concerning 
minimum pricing of alcohol products and restrictions on drinks promotions, which 
the Government previously intended to introduce through the exercise of existing 
delegated powers in the Licensing (Scotland) Act 2005. 

5. In the Policy Memorandum, the Scottish Government states that the Bill will 
help reduce alcohol consumption in Scotland and reduce the impact that alcohol 
misuse and overconsumption has on public health, public services, productivity, 
and the economy as a whole.2  The measures in the Bill concern— 

                                            
1 Alcohol etc. (Scotland) Bill. Delegated Powers Memorandum. Available at: 
http://www.scottish.parliament.uk/s3/bills/34-AlcoholEtc/b34s3-introd-dpm.pdf 
2 Alcohol etc. (Scotland) Bill. Policy Memorandum, paragraph 2. Available at: 
http://www.scottish.parliament.uk/s3/bills/34-AlcoholEtc/ b34s3-introd-pm.pdf 
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• minimum pricing to protect and improve public health by reducing 
alcohol consumption 

• further restrictions on off-sales promotions and promotional activity 

• a requirement for an age verification policy 

• provisions concerning the modification of licence conditions 

• provisions in respect of assessing the impact of off-sales to people 
under 21 

• provisions in respect of a social responsibility levy. 

6. The Bill makes various changes to the Licensing (Scotland) Act 2005 (“the 
2005 Act”). 

DELEGATED POWERS PROVISIONS 

7. The Committee considered each of the delegated powers provisions in the 
Bill. 

Criminal Justice and Licensing (Scotland) Bill 

8. The Committee had previously considered the powers in sections 9 and 10 of 
the Alcohol etc. (Scotland) Bill in its consideration of the CJL Bill.  These powers 
have not altered in substance from those set out in sections 129(4) and 140 of that 
Bill.  The Government did not address the Committee’s questions on sections 
129(4) and 140 in its response to the Committee’s Stage 1 report on the CJL Bill.  
It simply indicated that it would seek to remove these powers from the CJL Bill at 
Stage 2 and reintroduce them in the present Bill.   

Section 1 – Minimum price of alcohol 

Section 1(2) and (3) – power to specify the minimum price of alcohol (inserted 
paragraph 6A(4) and paragraph 5A(4)) 
9. Section 1 makes provision in relation to the prohibition on the sale of alcohol 
below the minimum price.  This is achieved through the imposition of a new 
mandatory licence condition – whether in relation to a premise licence (new 
paragraph 6A of schedule 3 to the 2005 Act) or an occasional licence (new 
paragraph 5A of schedule 4 to the 2005 Act). 

10. The minimum price is calculated by multiplying together the following: 

• the Minimum Price per Unit (MPU) 

• the strength of the alcohol  

• the volume of the alcohol in litres  

• 100. 

11. The MPU is the price specified by the Scottish Ministers by affirmative order. 
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12. The Committee noted that the explanation contained in the DPM for taking 
the power is very brief.  It states that “further consideration of modelling work and 
other research” is required before the minimum price is set.  It is also suggested 
that a mechanism will be required to allow the MPU to be varied in the future to 
keep pace with inflation or following evaluation of the effects of the policy.3 

13. The Committee acknowledges that there may be a need to change the MPU 
in future for the reasons given.  However, the reason for not setting out the initial 
MPU in the Bill as introduced was not clear from the information contained in the 
DPM.  Given the complexity of the issue and its importance in the context of the 
operation of the Bill, the Committee sought further information from the Scottish 
Government on this point during its oral evidence session with officials. 

14. When asked why the Bill had been introduced before consideration of the 
evidence was complete, and thus before a minimum price per unit could be 
included, Gary Cox, Head of Licensing Team, replied— 

“We took the view that it would be sensible to invite Parliament to consider 
the principle of minimum pricing and the formula for setting that price as set 
out in the bill. Once the principle is accepted and the mechanics of minimum 
pricing are agreed, we will invite Parliament to consider the merits of a 
particular price and the research and modelling that form the basis of that 
price.”4 

15. With regard to the question of the specific evidence and modelling which the 
Scottish Government was considering, officials explained that the University of 
Sheffield (which had prepared modelling on a range of different minimum prices 
per unit of alcohol) had been asked to rerun its model, to factor in up-to-date 
information, in particular the revised Scottish health survey and some new crime 
data.  The Scottish Government hoped to have those data available within the next 
few months.5 

Super-affirmative procedure 
16. The Committee raised a concern that the use of affirmative procedure to set 
the initial MPU and any subsequent variation of the price would not give the 
Parliament sufficient time to scrutinise the Government’s proposals.  The 
Committee raised with officials the option of super-affirmative procedure, which 
would provide an extended period for consultation and scrutiny prior to the laying 
of a final affirmative instrument.  Officials confirmed that they would raise this 
option with Ministers. 

Legislative competence 
17. Members also explored with officials whether minimum pricing is compatible 
with Community law when a price is not specified in the Bill as introduced.  Rachel 
Rayner, Senior Principal Legal Officer, responded to this point— 

                                            
3 Delegated Powers Memorandum, paragraph 8. 
4 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Col 
830. 
5 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Cols 
830-831. 
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“European law does not ban minimum pricing as such. Whether a particular 
measure is contrary to European law will depend on whether it interferes with 
trade between or discriminates against products from member states. If such 
interference or discrimination can be justified in certain cases, there is no 
breach of European law.  The grounds on which that can be done include 
protection of public health and reduction of crime, but it also has to be shown 
that any interference is proportionate, so that there is a balance between the 
interference to trade and the protection of health.”6 

18. Ms Rayner continued— 

“Section 1 of the Bill enables minimum pricing, and we think that that 
complies with European law because it does not, in itself, bring minimum 
pricing into force.  The issue hits when the minimum price order is made. At 
that point, we will have to ensure that the minimum price formula complies 
with European law.”7 

19. When asked who would judge whether the order that sets a minimum price is 
compliant with European law, Rachel Rayner explained— 

“The Scottish Ministers will form a view.  When the order is laid before 
Parliament, Parliament will, no doubt, receive advice from its lawyers. 
Ultimately, the matter will be decided by the European Court of Justice.  If a 
minimum price is set, an order is laid, Parliament approves it, the order 
comes into force and someone challenges it, it will be for the court to decide 
whether the evidence base is sufficient to ensure that the order complies with 
European law.”8 

20. The Committee notes that the question of whether minimum pricing of 
alcohol is within the legislative competence of the Parliament can only be 
answered when the MPU is set.  By delaying the introduction of minimum pricing 
until the power to specify the MPU is exercised, the Committee considers that the 
Scottish Government is postponing determination of the fundamental question of 
whether minimum pricing is within the legislative competence of the Parliament.  
The Committee is content that the power to set a minimum price is not 
incompatible with Community law as it stands, but it is not yet clear to the 
Committee whether it will indeed be possible, in due course, to exercise the power 
in a manner which would be compatible.  In the Committee’s view, it would not be 
desirable to introduce powers which are then not able to be exercised due to lack 
of competence. 

21. This is of importance to the Committee’s consideration of delegated powers 
for two reasons.  

                                            
6 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Cols 
832-833. 
7 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Col 
833. 
8 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Col 
833. 
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22. Firstly, given that the important issue of legislative competence can only be 
answered when the minimum price is known, the Committee considered whether, 
as a matter of principle, this should be set out in the Bill and debated by the 
Parliament when determining whether to approve minimum pricing as a strategy, 
rather than a matter which is engaged subsequently through the exercise of 
delegated powers. The Committee notes that it is the forum provided by the 
Parliament at Stage 1 that best allows interested and affected parties to participate 
in the legislative process.  This is therefore considered to be the appropriate forum 
for discussing measures of this kind where the practical implications of the 
measure are of central importance.   

23. The Committee notes that it was political concern as to whether the use of 
existing delegated powers to introduce minimum pricing was appropriate which led 
the Scottish Government to introduce a separate Bill on alcohol measures.9  The 
Committee is not clear that the Parliament’s objective in requiring separate primary 
legislation to consider this issue has been fully achieved. 

24. The Committee also notes that as a result of the Bill requiring the use of 
delegated powers to introduce minimum pricing, it is no longer possible for the 
Parliament to receive the benefit of the Presiding Officer’s opinion on whether the 
proposed initial minimum would be within the legislative competence of the 
Parliament before it debates the matter.  

25. Secondly, the Committee considered whether varying the initial MPU through 
the exercise of delegated powers is appropriate.  The importance of ensuring that 
questions of the legislative competence of any subsequent instruments are fully 
explored is relevant to determining the parliamentary process which should apply 
to the exercise of the power.  As part of that process, the Committee believes that 
there would need to be an evaluation of evidence as to the potential health 
benefits anticipated by adoption of a particular minimum price, weighed against 
the potential impact on competitiveness of imports and trade within the Community 
to establish that this is a proportionate approach.  There will also require to be an 
assessment of whether an alternative approach would produce similar benefits 
without interfering with trade.  As Gary Cox said— 

“… we will need to consider the wider impact of different prices, as well as 
looking at the evidence and modelling with our lawyers and economists 
before we come back to Parliament.”10 

26. The Committee believes that granting the Scottish Ministers a power to set 
the initial MPU by affirmative procedure could seriously constrain the ability of the 
Parliament to effectively scrutinise the data and modelling used by the Scottish 
Government to arrive at the proposed minimum price and to test whether that 
decision is within devolved competence.  The Parliament would have only 40 days 
from the date of laying in which to consider whether to approve the instrument.  
                                            
9 Scottish Government. Letter from the Minister for Parliamentary Business to the Convener of the 
Justice Committee dated 24 March 2009.  Available at: 
http://www.scottish.parliament.uk/s3/committees/justice/inquiries/CriminalJusticeandLicensing/Corr
espondence/20090324MfPBtoBAnewalcoholbill.pdf 
10 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Col 
831.  
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27. Given the significance of the issues at stake, and in order to protect the 
Parliament from exposure to the risks inherent in acting in a manner incompatible 
with Community law, the Committee has concluded that the power in section 1 to 
set the initial minimum price of alcohol by affirmative order does not provide 
sufficient safeguards to permit adequate scrutiny of any proposed measure.  

28. Should the Bill be enacted, the Committee accepts that once the initial MPU 
is set, it would be reasonable to allow the Scottish Ministers to vary that price 
using secondary rather than primary legislation in order to ensure that it continues 
to deliver its objectives and that the restriction on trade which it imposes continues 
to be compatible with Community law.  However, the Committee considers that 
granting a power to change the MPU by order subject to the affirmative procedure 
would not provide adequate time for the Parliament to scrutinise fully the change 
proposed by the Scottish Ministers.  In order to address this, the Committee 
considers that the power to do so should be subject to super-affirmative 
procedure.  This would require a draft instrument to be laid before the Parliament, 
for consultation purposes, for sufficient period as would permit the Parliament to 
take evidence from relevant sources and to reach its own conclusions on whether 
the measure is appropriate and compatible with Community law. A final draft 
instrument could then be laid before the Parliament for approval. The Committee 
recommends that this should be a period of not less than 60 days when the 
Parliament is in session. 

Conclusion 

29. The Committee draws to the attention of the lead committee that it is 
apparent, from evidence given by Scottish Government officials, that a 
careful and complex assessment of any particular minimum price and 
alternative options will be required in order to determine whether any 
exercise of the power will be compatible with Community law and therefore 
within devolved competence.  In the absence of a proposed minimum price 
and supporting evidence it is not clear to the Committee that it has been 
shown by the Government that the power introduced by section 1 can be 
exercised within competence, although the Committee accepts that it could 
be possible to do so.  

30. In the Committee’s opinion, the use of affirmative procedure, which 
would allow only a 40 day period for the consideration of an instrument, 
would not afford the Parliament sufficient opportunity to conduct full and 
proper scrutiny of the minimum price of alcohol proposed by the Scottish 
Ministers.  The Committee therefore recommends that the initial MPU should 
be set out in the Bill so that the supporting evidence can be subject to full 
parliamentary scrutiny.  This could be facilitated if the Scottish Ministers 
were to announce the proposed initial MPU prior to the commencement of 
Stage 2 proceedings.  Subsequent orders varying the MPU should be 
subject to super-affirmative procedure.  
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Section 6 – Premises licences: modification of mandatory conditions 

Section 6(2) and (3) (in relation to regulations under section 27(2) of the Licensing 
(Scotland) Act 2005) – power to delete or amend licence conditions 
31. Section 6 amends the power currently available under section 27 of the 2005 
Act to vary the mandatory conditions which apply to all premise licences and which 
are set out in schedule 3 to that Act.  Subsection (2) is amended to make clear 
that any conditions set out in the schedule may, from time to time, be deleted, 
amended or added to. 

Comment 
32. The Committee recalled that questions arose as to the scope of the existing 
power to vary the mandatory conditions in the context of the Committee’s 
consideration of the draft of SSI 2009/270 – the Licensing (Mandatory Conditions) 
(Scotland) Regulations 2009.  Since the power as currently expressed only allows 
regulations to “add such further conditions” considered necessary or to “extend the 
application of any such condition specified in the schedule” it was considered that 
there was a doubt as to whether the power could be used to remove conditions or 
to restrict the application of existing conditions.11 

33. In the case of SSI 2009/270 the Scottish Ministers wished to restrict the 
application of existing conditions in relation to where alcohol for sale for 
consumption off the premises could be sold so as to relax restrictions in relation to 
visitor attractions.  While the Scottish Ministers defended the ability to make the 
regulations in that particular case, the DPM explains that this amendment is 
intended to address the Committee’s concerns for the future.12 

34. Regulations made under section 27(2) remain subject to affirmative 
procedure by virtue of section 146 of the 2005 Act. 

35. No explanation is provided as to why it is appropriate for Ministers to delete 
or amend existing conditions other than that otherwise “this would mean that such 
mandatory licence conditions could only be amended or repealed by an Act of the 
Scottish Parliament”.13  The Committee understands that the intention behind the 
power in the 2005 Act was to permit flexibility to extend the mandatory conditions, 
although we remain of the view that there is a significant doubt over whether the 
wording employed in the 2005 Act permits “rowing back” from the original 
conditions set out in the 2005 Act. 

36. The Committee considers that if it is the desired policy that all of the 
mandatory conditions may be amended then it is preferable to use this opportunity 
to clarify the scope of the power in section 27(2).  

37. The Committee noted that this proposed amendment goes further than 
necessary to address the defect in 2009/270 which concerned the restriction of 
conditions subsequently added using delegated powers.  In evidence to the 
Justice Committee, the Scottish Government legal advisers agreed with this 
                                            
11 Scottish Parliament Subordinate Legislation Committee. 32nd Report, 2009 (Session 3). 
Available at: http://www.scottish.parliament.uk/s3/committees/subleg/reports-09/sur09-32.htm 
12 Delegated Powers Memorandum, paragraph 11. 
13 Delegated Powers Memorandum, paragraph 12. 
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Committee’s view that section 27(2) could not be used in its current form to modify 
mandatory conditions which were set out in the 2005 Act as originally enacted.14  
This power, as amended, permits the modification (including the repeal) of 
mandatory conditions regardless of whether they were originally enacted in the 
2005 Act or were subsequently added to the Act using delegated powers.  

38. The experience of SSI 2009/270 demonstrates that sometimes changes to 
mandatory conditions are required for practical reasons.  The Committee sees no 
reason in principle why a distinction should be drawn between the weight or value 
of mandatory conditions by reference to whether they were original or 
subsequently added.  Accordingly the Committee considers that the amendment is 
acceptable in principle. 

39. Given that the exercise of the power allows amendment of primary legislation 
in a significant way, the Committee considers that it is appropriate that affirmative 
procedure is required.  

40. The Committee considers that the proposed amendment to the power 
to modify mandatory conditions in relation to premises licences is 
acceptable in principle and that it is appropriate that the power remains 
subject to affirmative procedure. 

Section 7 – Occasional licences: modification of mandatory conditions 

Section 7(2) and (3) (in relation to regulations under section 60(2) of the Licensing 
(Scotland) Act 2005) – power to delete or amend licence conditions 
41. Section 7 amends the power currently available under section 60 of the 2005 
Act to vary the mandatory conditions which apply to all occasional licences and 
which are set out in schedule 4 to that Act.  Subsection (2) is amended to make 
clear that conditions set out in the schedule from time to time may be deleted and 
amended as well as new conditions being added. 

Comment 
42. The Committee noted that the reason given in the DPM for amending the 
power in section 60 of the 2005 Act is the same as that described above in relation 
to section 27 and the mandatory conditions in relation to premises licences.15   

43. The only difference of note is that regulations modifying the mandatory 
conditions in relation to occasional licences are subject to negative procedure 
rather than affirmative procedure.  This reflects the current position in relation to 
the power under section 60.   

44. The Committee noted from Scottish Government evidence to the Justice 
Committee in support of SSI 2009/270 that this power is considerably broader than 
previously and permits, for the first time, amendment to conditions set out in 
schedule 4 as originally enacted.  The Committee therefore sought further 
justification from the Scottish Government for the use of negative procedure to 
amend primary legislation in this way.  

                                            
14 Scottish Parliament Justice Committee. Official Report, 9 June 2009, Col 2084. 
15 Delegated Powers Memorandum, paragraph 15. 
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45. In oral evidence, the Committee asked officials why the Government 
considered that negative procedure remained appropriate and why a similar 
approach to section 27(2) had not been adopted.  Gary Cox explained the 
difference— 

“The procedure that is to be used in respect of premises licences—licences 
for shops or pubs—is affirmative procedure; for occasional licences, negative 
procedure will be used.  That is a feature of the 2005 Act.  I am not aware of 
the thinking that led Parliament to take that view in the previous session, but 
there is a difference.  The use of the negative resolution procedure is a 
consequence of the 2005 Act, rather than the Bill.”16 

46. The Committee is not clear why a distinction was made between the powers 
contained in sections 27 and 60 of the 2005 Act.  Looking back to the scrutiny 
conducted by the Subordinate Legislation Committee in Session 2, it would appear 
that it had expected that both powers would be made subject to the affirmative 
procedure although this was not subsequently delivered by the then Executive.17  
However, in considering the changes proposed in this Bill, the Committee believes 
that it would be appropriate for a consistent approach to be taken to regulations 
modifying the mandatory conditions in relation to premises and occasional 
licences.  There is no distinction to be made in principle between the significance 
of the respective powers.  In each case the terms of the mandatory condition in 
question have previously been agreed by the Parliament.  Amendments to its 
terms should therefore be similarly subject to parliamentary approval. 

47. The Committee recommends that the power currently available under 
section 60 of the Licensing (Scotland) Act 2005 to vary the mandatory 
conditions which apply to all occasional licences should be made subject to 
the affirmative procedure. 

Section 9 – Premises licences: variation of conditions 

Section 9 – new section 27A Licensing (Scotland) Act 2005 – power to prescribe 
those areas in respect of which licensing boards may vary all or a particular group 
of premises licences’ conditions of operation 
48. Section 9 introduces a new section 27A(1) into the Licensing (Scotland) Act 
2005 which confers on the Scottish Ministers the power to prescribe, by 
regulations, the matters in respect of which licensing boards may vary the 
conditions of operation for all or a particular group of premises’ licences. 

49. The Committee noted the explanation in the DPM that under new section 
27A(1), licensing boards will be able to vary the conditions of all or a group of 
premises licences in their area.18  These conditions, in effect, control how licensed 
premises will operate.  A licensing board can impose licence conditions when 
granting the premises licence or following a hearing concerning the conduct of 
individual premises.  New section 27A(1) enables licensing boards to impose a 
                                            
16 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Col 
835. 
17 Scottish Parliament Subordinate Legislation Committee. Official Report 24 May 2005, Cols 1058-
1059. 
18 Delegated Powers Memorandum, paragraph 18. 
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condition en bloc which is a significant increase in their power.  This provision 
does not enable the Scottish Ministers to specify what conditions are to be 
imposed.  Instead the power enables the Scottish Ministers to set out the subject 
matter of the variations that a licensing board may apply.  The DPM explains that 
this will ensure a consistency within the national framework within which licensing 
boards operate.  

50. Most significantly from a policy perspective, the DPM explains that— 

“At present Ministers intend to make regulations enabling licensing boards to 
impose conditions restricting the purchase of alcohol at off-sale premises for 
people aged under 21.”19  

51. Whether a power for licensing boards to vary licensing conditions is required 
and the role of the Scottish Ministers in setting out the framework within which 
those variations can be made is a matter of policy.  However, the Committee 
considers that it is within its remit to consider whether there are adequate reasons 
for using subordinate legislation to deliver that policy and whether or not the power 
is appropriately framed and subject to the appropriate level of parliamentary 
control. 

52. The Committee noted that the power is very broadly framed.  It would give 
Ministers a complete discretion to specify those conditions which licensing boards 
can vary by describing their subject matter.  There is no justification given in the 
DPM as to why subordinate legislation is to be used for this purpose rather than 
adopting the alternative approach of specifying in primary legislation (by 
amendment of the 2005 Act) what sort of conditions may be varied.  The DPM 
gives only a single, very specific, example of how it is intended the power will be 
used.  No explanation is given as to why, given this limited policy intention, a 
broad discretionary power is proposed which could extend greatly the discretion of 
licensing boards. 

53. The Committee therefore sought an explanation from Scottish Government 
officials before reaching a view on whether the power is appropriate in principle.  
Gary Cox explained the purpose of the proposed power— 

“… section 9 is intended to facilitate the introduction of an age 21 policy, but 
it has a wider application.  The provision is trying to fill a gap.  As a result of 
the 2005 Act, Ministers have the power to apply conditions on a blanket basis 
across the country or to certain types of premises.  At the other end, licensing 
boards are able to apply conditions on a premises-by-premises basis, but 
there is nothing in the middle that would allow a licensing board to say that 
there is a problem in its area with X, Y or Z and that a particular condition 
would be appropriate.  They cannot apply such a condition in their area 
without going through the process of having a hearing in respect of every 
single premises.  The power attempts to fill the gap between those two 
extremes.  The intention was certainly to facilitate the application of the age 
21 policy, but the power is not limited to that.  Licensing boards will be able to 

                                            
19 Delegated Powers Memorandum, paragraph 18. 
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use it in respect of any other subject areas that are prescribed in 
regulations.”20 

54. The Committee also asked whether the Government had other intended uses 
for the power and, if not, why such a broad power was being sought.  Gary Cox 
responded— 

“There is no intention to use the power for anything specific.  The power is 
more about future proofing.  It is to allow licensing boards to think about how 
they might want to respond to particular issues in their area. … There is 
certainly nothing in our minds beyond the age 21 policy, but the power will 
allow licensing boards to come to us with any areas that they want to 
consider in the longer term.”21 

55. The Committee was concerned that the Scottish Government could offer no 
further justification for seeking such a broad power.  From the evidence received, it 
is clear to the Committee that the provision is intended to address a specific issue; 
that is, to impose conditions restricting the purchase of alcohol at off-sale premises 
for people aged under 21.  In this context, the Committee is not convinced that an 
order-making power is required to achieve this policy objective.  Should the 
Scottish Government wish to pursue this policy, the Committee considers that a 
specific amendment to the 2005 Act would be a more appropriate means of 
implementation. 

56. The Committee invites the lead committee to seek further evidence 
from the Scottish Government for the power in section 9, to prescribe those 
areas in respect of which licensing boards may vary the conditions of 
operation for all or a particular group of premises’ licences.   

57. Should the power remain in the Bill, the Committee will consider its 
scope again after Stage 2.  

Section 10 – Licence holders: social responsibility levy 

Section 10 – power to make provision for the imposition on relevant licence-
holders of a social responsibility levy 
58. Section 10 provides a free-standing power for the Scottish Ministers to make 
regulations imposing and setting out the detail of a social responsibility levy.  
Under the levy, charges are to be imposed on the persons mentioned in 
subsection (2) for the purposes set out in subsection (3).  The Explanatory Notes 
state that “money raised by the charge will be for the local authorities to use in 
contributing towards the cost of dealing with the adverse effects of the operation of 
these businesses, for example extra policing or street cleaning or in furthering the 

                                            
20 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Col 
836. 
21 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Cols 
836-837. 
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licensing objectives [under the 2005 Act]”.22  Subsection (4) sets out in more detail 
what the regulations may include. 

59. The Committee acknowledges that whether there should be a social 
responsibility levy is a matter of policy.  However, it is within the Committee’s remit 
to consider whether there are adequate reasons for using subordinate legislation 
to deliver that policy and whether or not the power is appropriately framed and 
subject to the appropriate level of parliamentary control. 

60. The DPM explains the reason for seeking the power— 

“Taking a regulation making power will allow the Scottish Government to 
discuss further with the licensed trade and other interests the detail of how 
the levy should be imposed, applied and collected. These discussions will 
continue in parallel with the Bill process.  It will further allow flexibility for the 
detail of the levy to be revised in the future to keep pace with the changing 
nature of the licensed trade.”23 

61. The Committee considered that, in the context of a revenue raising measure 
such as this, full justification should be provided by the Government for the 
decision not to specify in primary legislation certain key elements of the taxation 
scheme.  The Committee therefore decided to seek further information on this 
provision from Scottish Government officials. 

62. Officials were asked why the Government had decided not to set out the 
general principles of the proposed levy in the Bill and put only the administrative 
detail in subordinate legislation.  Gary Cox responded— 

“With the social responsibility levy, we have taken the view that we do not 
want to dream up a particular scheme, present it to Ministers and the 
Parliament, and present it to the licensed trade as a fait accompli.  
Experience of working on licensing issues has taught us that it is far better to 
involve the licensed trade and retailers in the development of policy, and that 
is the view that we took in this case.  During the past year, we have met a 
group that comprises the main licensed trade organisations, some of the 
supermarkets and representatives of the restaurant and hospitality industry to 
consider different models and get their contributions on how the levy might 
work in practice.  We are continuing those discussions.”24 

63. Mr Cox confirmed that discussions with interest groups including COSLA 
were still at an early stage. 

64. When presented with the proposition that the use of subordinate legislation to 
establish the levy would involve a lesser degree of parliamentary scrutiny, Mr Cox 
refuted the suggestion— 

                                            
22 Alcohol etc. (Scotland) Bill. Explanatory Notes, paragraph 32. Available at 
http://www.scottish.parliament.uk/s3/bills/34-AlcoholEtc/b34s3-introd-en.pdf 
23 Delegated Powers Memorandum, paragraph 21. 
24 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Cols 
837-838. 
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“I challenge the view that it involves the least scrutiny.  When we come back 
with the administrative detail, regulations that have been developed with the 
licensed trade will be subject to the affirmative resolution procedure.  If, when 
the regulations come forward, Parliament is unhappy with the detail of the 
social responsibility levy, we will have to take that into account.  In splitting 
the principles from the administrative details, we have taken the right 
approach.”25 

65. The Committee also asked whether the issues surrounding the proposed use 
of subordinate legislation had arisen because the Bill had been introduced 
prematurely.  Mr Cox replied— 

“… there are differences of opinion between different parts of the licensed 
trade on how the arrangement might work in practice.  We need to continue 
those discussions to get something workable.  Had we tried to accelerate the 
process or pushed the licensed trade in a particular direction, the end result 
would have been that the proposals were less satisfactory than, hopefully, 
those that we will bring forward in regulations.”26 

66. Members of the Committee were concerned that the Parliament was being 
asked to reach a decision on the principle of the social responsibility levy without a 
clear understanding of how it would operate in practice, including whether it would 
be proportionate, effective and fair, and how it would affect certain sectors of the 
trade such as small businesses.27 

67. It was suggested to officials that, in order to ensure adequate consultation 
with all interest groups, use of super-affirmative procedure might offer one way of 
addressing that issue.  Officials agreed to take the issue back to Ministers.28 

68. The Committee does not consider that the question of the 
appropriateness of using subordinate legislation for the purpose of 
establishing a social responsibility levy has been adequately addressed by 
the Scottish Government.  The Bill and accompanying documents provide 
only limited information about the principles of the levy; the details of the 
policy are still being developed by the Scottish Government.  As a minimum, 
the Committee would expect details of the levy, such as who is to be 
responsible for administering it, the basis on which liability to pay it will be 
determined, the maximum charge permitted, the implications for non-
payment and any right of appeal to be set out in the Bill itself. 

69. The Committee draws to the attention of the lead committee the 
evidence received from the Scottish Government regarding the proposed 
use of subordinate legislation for the purpose of establishing a social 

                                            
25 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Cols 
839-840. 
26 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Col 
840. 
27 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Col 
840-841. 
28 Scottish Parliament Subordinate Legislation Committee. Official Report, 26 January 2010, Col 
841. 
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responsibility levy.  Should the power remain in the Bill, the Committee will 
consider its scope again after Stage 2. 

Section 11 – Regulations under section 10(1): further provision 

Section 11(1) – Power to make incidental, consequential, transitional, transitory or 
saving provision appropriate for the purposes of, or in connection with section 10 
of the Bill 
70. Section 11(1) of the Bill provides that the power given to the Scottish 
Ministers to make regulations under section 10 may include such incidental, 
supplemental, consequential, transitional, transitory or saving provision as they 
consider appropriate.  This must be read strictly, however, in the context of the 
exercise of the powers in section 10 itself.  This power is not considered 
separately for the purposes of the DPM. 

71. Regulations making ancillary provision are subject to affirmative procedure. 

72. In light of the recommendation made in relation to the power in section 
10, the Committee makes no comment on this associated power at this 
stage. 

Section 14 – Commencement and short title 

Section 14(1)(2) – Commencement 
73. Section 14 provides for all sections of the Bill, other than sections 13 and 14 
which make general provision, to come into force on such day as the Scottish 
Ministers appoint by order.  Sections 13 and 14 of the Bill come into force on the 
Bill receiving Royal Assent. 

74. As this is a Scottish Government Bill, it is for the Scottish Ministers to 
determine on what date or dates they wish one or more of the Bill’s provisions to 
come into force.  In accordance with the normal practice, no provision is made for 
laying a commencement order in the Parliament as the power is to commence 
provisions which have already been subject to parliamentary scrutiny.  It should be 
noted that commencement orders may make transitional, transitory or saving 
provision considered appropriate in connection with commencement.  This 
Committee will have the opportunity to scrutinise an order or orders made under 
this provision. 

75. The Committee considers that the proposed power is acceptable in 
principle and that, in accordance with the normal practice with respect to 
commencement orders, no procedure is appropriate. 
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ANNEXE A: EXTRACT FROM MINUTES 

5th Meeting, 2010 (Session 3), Tuesday 9 February 2010 
 
Alcohol etc. (Scotland) Bill (in private): The Committee considered a draft 
report on the delegated powers provisions in this Bill at Stage 1. After discussion, 
and two divisions, the report was agreed for publication. 
 
Record of division 
 
Bob Doris proposed that paragraphs 29 and 30 be deleted and replaced with— 
 

The Committee draws to the attention of the lead committee that the use of 
the affirmative procedure, which would allow only a 40 day period for the 
consideration of an instrument, would not afford the Parliament sufficient 
opportunity to conduct full and proper scrutiny of the minimum price of 
alcohol proposed by the Scottish Ministers.  The Committee therefore 
recommends that if the power is approved by the Parliament, in this or 
amended form, the level of scrutiny should be increased through use of 
super-affirmative procedure under which Ministers would require to lay a 
draft order before the Parliament for a period of not less than 60 days when 
the Parliament is in session before a final draft could be laid for approval. 

 
The proposal was disagreed to by division: For 2 (Bob Doris and Ian McKee), 
Against 4 (Jamie Stone, Margaret Curran, Helen Eadie and Rhoda Grant), 
Abstentions 0. 
 
The conclusions at paragraphs 29 and 30 were agreed to by division: For 4 (Jamie 
Stone, Margaret Curran, Helen Eadie and Rhoda Grant), Against 2 (Bob Doris and 
Ian McKee), Abstentions 0. 
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