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Foreword
Purpose of the series
The aim of this series is to bring together in a single place all the official
Parliamentary documents relating to the passage of the Bill that becomes an Act of
the Scottish Parliament (ASP). The list of documents included in any particular
volume will depend on the nature of the Bill and the circumstances of its passage,
but a typical volume will include:









every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2”
and “As Passed”);
the accompanying documents published with the “As Introduced” print of the Bill
(and any revised versions published at later Stages);
every Marshalled List of amendments from Stages 2 and 3;
every Groupings list from Stages 2 and 3;
the lead Committee’s “Stage 1 report” (which itself includes reports of other
committees involved in the Stage 1 process, relevant committee Minutes and
extracts from the Official Report of Stage 1 proceedings);
the Official Report of the Stage 1 and Stage 3 debates in the Parliament;
the Official Report of Stage 2 committee consideration;
the Minutes (or relevant extracts) of relevant Committee meetings and of the
Parliament for Stages 1 and 3.

All documents included are re-printed in the original layout and format, but with minor
typographical and layout errors corrected. An exception is the groupings of
amendments for Stage 2 and Stage 3 (a list of amendments in debating order was
included in the original documents to assist members during actual proceedings but
is omitted here as the text of amendments is already contained in the relevant
marshalled list).
Where documents in the volume include web-links to external sources or to
documents not incorporated in this volume, these links have been checked and are
correct at the time of publishing this volume. The Scottish Parliament is not
responsible for the content of external Internet sites. The links in this volume will not
be monitored after publication, and no guarantee can be given that all links will
continue to be effective.
Documents in each volume are arranged in the order in which they relate to the
passage of the Bill through its various stages, from introduction to passing. The Act
itself is not included on the grounds that it is already generally available and is, in
any case, not a Parliamentary publication.
Outline of the legislative process
Bills in the Scottish Parliament follow a three-stage process. The fundamentals of
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified
by Chapter 9 of the Parliament’s Standing Orders. In outline, the process is as
follows:






Introduction, followed by publication of the Bill and its accompanying documents;
Stage 1: the Bill is first referred to a relevant committee, which produces a report
informed by evidence from interested parties, then the Parliament debates the Bill
and decides whether to agree to its general principles;
Stage 2: the Bill returns to a committee for detailed consideration of
amendments;
Stage 3: the Bill is considered by the Parliament, with consideration of further
amendments followed by a debate and a decision on whether to pass the Bill.

After a Bill is passed, three law officers and the Secretary of State have a period of
four weeks within which they may challenge the Bill under sections 33 and 35 of the
Scotland Act respectively. The Bill may then be submitted for Royal Assent, at which
point it becomes an Act.
Standing Orders allow for some variations from the above pattern in some cases.
For example, Bills may be referred back to a committee during Stage 3 for further
Stage 2 consideration. In addition, the procedures vary for certain categories of
Bills, such as Committee Bills or Emergency Bills. For some volumes in the series,
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft
Bill) may be included.
The reader who is unfamiliar with Bill procedures, or with the terminology of
legislation more generally, is advised to consult in the first instance the Guidance on
Public Bills published by the Parliament. That Guidance, and the Standing Orders,
are available for sale from Stationery Office bookshops or free of charge on the
Parliament’s website (www.scottish.parliament.uk).
The series is produced by the Legislation Team within the Parliament’s Chamber
Office. Comments on this volume or on the series as a whole may be sent to the
Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP.
Notes on this volume
The Bill to which this volume relates followed the standard 3 stage process
described above.
This Bill was a Member’s Bill, introduced by Margaret Mitchell MSP. The process by
which the Bill was developed is fully explained in the Policy Memorandum included in
this volume.
The Parliament’s Standing Orders at the time of the Member’s proposal for this Bill
provided, among other things, for members to consult on a draft proposal for a Bill
(or to provide reasons why such consultation was not necessary) prior to submitting
a final proposal. The final proposal also required to obtain the support of at least 18
members, drawn from at least half of the parties or groups represented on the
Parliamentary Bureau. In addition to the requirement for significant cross-party
support, a Bill could not be introduced if the Scottish Government indicated that
either it or the UK Government intended to initiate legislation to give effect to the final
proposal within a defined time period.

Following the required consultation on a draft proposal, Margaret Mitchell’s final
proposal for the Bill received support from 24 members (including the required
degree of cross-party representation). The Scottish Government did not give an
indication as described above. Margaret Mitchell therefore obtained the right to
introduce the Bill which is the subject of this volume.
The oral and written evidence received by the Justice Committee at Stage 1 was
originally published on the web only. That material is included in this volume after the
Stage 1 Report.
The Justice Committee’s Stage 1 Report did not include material relating to the
Delegated Powers and Law Reform Committee’s consideration of the delegated
powers provisions in the Bill or the Finance Committee’s consideration of the
Financial Memorandum. The Delegated Powers and Law Reform Committee’s report
at Stage 1 is included in this volume. The Committee did not take oral evidence on
the Bill and agreed its report without debate. No extracts from the minutes or the
Official Report of the relevant meeting of the Committee are, therefore, included in
this volume. The Finance Committee did not take oral evidence on this Bill and did
not produce a report. However, written evidence received by it is also included in this
volume.
The Delegated Powers and Law Reform Committee considered the delegated
powers in the Bill after Stage 2, and agreed its report without debate. No extracts
from the minutes or the Official Report of the relevant meeting of the Committee are,
therefore, included in this volume.
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ACCOMPANYING DOCUMENTS
Explanatory Notes, together with other accompanying documents, are printed separately as
SP Bill 60-EN. A Policy Memorandum is printed separately as SP Bill 60-PM.

Apologies (Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to make provision for the effect of an apology in certain legal
proceedings.

1

Effect of apology in legal proceedings
In any legal proceedings to which this Act applies, an apology made (outside the
proceedings) in connection with any matter

5

(a) is not admissible as evidence of anything relevant to the determination of liability
in connection with that matter, and
(b) cannot be used in any other way to the prejudice of the person by or on behalf of
whom the apology was made.
10

2

Legal proceedings covered
(1)

This Act applies to all civil proceedings (including inquiries, arbitrations and
proceedings before tribunals) except
(a) inquiries under the Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act
1976, and
(b) defamation proceedings.

15

20

3

(2)

This Act does not apply to criminal proceedings.

(3)

The Scottish Ministers may by regulations modify the list of exceptions in subsection
(1).

(4)

Regulations under subsection (3) are subject to the affirmative procedure.
Definition of apology
In this Act an apology means any statement made by or on behalf of a person which
indicates that the person is sorry about, or regrets, an act, omission or outcome and
includes any part of the statement which contains
(a) an express or implied admission of fault in relation to the act, omission or
outcome,

25

(b) a statement of fact in relation to the act, omission or outcome, or
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Apologies (Scotland) Bill
(c) an undertaking to look at the circumstances giving rise to the act, omission or
outcome with a view to preventing a recurrence.

4

No retrospective effect
This Act applies to an apology only if
(a) the apology is made after the time when section 1 comes into force, and

5

(b) the legal proceedings referred to in that section have not begun before that time.
5

10

6

Commencement
(1)

This section and section 6 come into force on the day after Royal Assent.

(2)

The other provisions of this Act come into force at the end of the period of 6 months
beginning with the day of Royal Assent.
Short title
The short title of this Act is the Apologies (Scotland) Act 2015.


2
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Apologies (Scotland) Bill
[AS INTRODUCED]

An Act of the Scottish Parliament to make provision for the effect of an apology in certain
legal proceedings.

Introduced by: Margaret Mitchell
On:
3 March 2015
Bill type:
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APOLOGIES (SCOTLAND) BILL
——————————

EXPLANATORY NOTES
(AND OTHER ACCOMPANYING DOCUMENTS)

CONTENTS
As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents are
published to accompany the Apologies (Scotland) Bill introduced in the Scottish Parliament on 3
March 2015:


Explanatory Notes;



a Financial Memorandum;



Margaret Mitchell’s statement on legislative competence; and



the Presiding Officer’s statement on legislative competence.

A Policy Memorandum is published separately as SP Bill 60–PM.
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EXPLANATORY NOTES
INTRODUCTION
1.
These Explanatory Notes have been prepared by the Non-Government Bills Unit on
behalf of Margaret Mitchell MSP, the member who introduced the Bill, in order to assist the
reader of the Bill and to help inform debate on it. They do not form part of the Bill and have not
been endorsed by the Parliament.
2.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or a part of a section does not
seem to require any explanation or comment, none is given.
THE BILL
3.
The Apologies (Scotland) Bill (“the Bill”) gives legal protection to an expression of
apology, in certain circumstances. It provides that an apology (as defined in terms of the Bill) is
inadmissible in certain civil proceedings as evidence of anything relevant to the determination of
liability, and cannot otherwise be used to the prejudice of the person making the apology (or on
whose behalf it is made). The Bill has the broader purpose of encouraging a cultural and social
change in attitudes towards apologising.
COMMENTARY ON SECTIONS
The structure of the Bill
4.
Sections 1 to 3 comprise the main provisions of the Bill. In turn, those provisions deal
with the effect of an apology in legal proceedings, then set out the proceedings which are
covered, and provide a definition of an apology for the purpose of the Bill. Section 4 provides
that the Bill only applies to apologies made after the Bill has come into force, and only in
relation to legal proceedings begun after that time. Section 5 deals with commencement and
section 6 sets out the short title of the Bill.
Section 1 – Effect of apology in legal proceedings
5.
Section 1 sets out the effect in relevant civil legal proceedings (that is, those proceedings
referred to in section 2) of an apology made outside those proceedings. The effect is defined in
terms of limits on the extent to which a court can consider or rely on the apology in deciding
questions of liability. In the context of such proceedings, paragraph (a) provides that an apology
made in connection with any matter is not admissible as evidence of anything relevant to
determining liability. Paragraph (b) is in more general terms, and provides that such an apology
cannot be used to the prejudice of the person making it.
Section 2 – Legal proceedings covered
6.

Section 2 sets out the legal proceedings which are covered by the Bill.

7.
Under subsection (1) all civil proceedings are covered, with the exception of fatal
accident inquiries and defamation proceedings. Those exceptions represent areas for which there
3
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is existing legislative provision (see in particular the Fatal Accidents and Sudden Deaths Inquiry
(Scotland) Act 1976 and the Defamation Act 1996), with which the Bill does not interfere.
8.
While the Bill applies to most civil proceedings, it does not cover criminal proceedings
and this is confirmed within subsection (2).
9.
Subsection (3) enables the Scottish Ministers, by subordinate legislation, to revise the list
of exceptions in subsection (1). Regulations made under subsection (3) are subject to the
affirmative procedure (subsection (4)), that is, any such regulations require the approval of the
Parliament by resolution.
Section 3 – Definition of apology
10.

Section 3 sets out what is meant by “apology” for the purposes of the Bill.

11.
This provides that an apology is a statement (which could be written or oral) made either
by the person who is apologising (whether a natural person, or a legal person such as a
company), or by someone else on their behalf (e.g. a spokesperson or agent). The core element
is an indication that the person is sorry about, or regrets, an act, omission or outcome. Where the
statement includes an admission of fault, statement of fact, or an undertaking to look at the
circumstances with a view to preventing a recurrence, these qualify as part of the apology itself.
Section 4 – No retrospective effect
12.
Section 4 ensures that the Bill only applies to apologies made after the Act has come into
force, and only in relation to legal proceedings begun after that time (even if the matters
apologised for took place earlier). As such, the Bill will have no retrospective application.
Section 5 – Commencement
13.
Section 5 provides for the main provisions of the Bill to come into force six months after
Royal Assent. This is intended to allow time for preparation by the Scottish Ministers of any
publicity and guidance which they consider necessary.
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FINANCIAL MEMORANDUM
INTRODUCTION
1.
This Financial Memorandum has been prepared by the Non-Government Bills Unit on
behalf of Margaret Mitchell MSP, the member who introduced the Bill, to satisfy Rule 9.3.2 of
the Parliament’s Standing Orders. It does not form part of the Bill and has not been endorsed by
the Parliament.
2.
The Apologies (Scotland) Bill (―the Bill‖) aims to encourage the use of apologies by
providing that an apology (as defined in terms of the Bill) is inadmissible in certain civil
proceedings as evidence of anything relevant to the determination of liability, and cannot
otherwise be used to the prejudice of the person making the apology (or on whose behalf it is
made). The Bill is intended to encourage a change in social and cultural attitudes towards
apologising.
3.
This Memorandum is concerned with the financial impact of implementing the Bill, but
does not attempt to quantify the potential additional costs which may be incurred if bodies were,
for example, prompted by the Bill to initiate a training programme for employees on the subject
of making appropriate apologies.
4.
Although the Bill should lead to fewer people taking legal action against those who they
believe owe them an apology, it does not prevent anyone from pursuing such claims in the
future. As a result, it is not possible to forecast with any certainty what the cost implications of
the Bill might be. Overall, it is anticipated that any detrimental financial impact arising from the
provisions of the Bill will be minimal, and likely to be more than balanced out by potential
savings in the longer term.
5.

These savings may include—


Reduced costs incurred by injured parties, and by individuals and organisations held
liable for those injuries, in pursuing or defending their claims (including lawyers’
fees, court costs etc.).



A reduction in complaints made against public and other bodies, easier complaint
resolution, and consequent savings in dealing with complaints arising from staff time
and processes.

6.
These potential benefits were captured by the Royal College of Physicians of Edinburgh,
which highlighted that ―… Research evidence from other countries with apology legislation
indicates that the costs of litigation and other forms of dispute resolution are likely to decrease.
Further, the legislation has resulted in a change of culture which has helped prevent complaints
from arising and escalating in the first instance – thus providing another source of cost saving‖.1

Apologies (Scotland) Bill – Margaret Mitchell MSP – Summary of consultation responses. Available at:
http://www.scottish.parliament.uk/S4_MembersBills/Apologies_summary_final.pdf.
1

5
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7.
In view of the conceptual nature of the provisions of the Bill, it is not possible to quantify
with any degree of certainty the exact extent of costs or savings. However, there is evidence to
illustrate the effectiveness of the success of the use of apologies measures along with the
significant costs of litigation and compensation which will be reduced with the Bill’s
implementation. Perhaps the most notable of these is the University of Michigan Health
Service’s (UMHS) ―Michigan Model‖2 which has been introduced in a number of hospitals in
the USA since 2001.
The Michigan Model
8.
The Michigan Model demonstrates the success of a measure which promotes the use of
apologies in reducing costs in compensation claims and increasing early resolution. In 2012,
seven hospitals in Massachusetts implemented an ―I’m sorry‖ policy to improve transparency
and reduce medical liability lawsuits.3 In 2014, the Michigan approach was cited by the UK
Health Secretary as an ―interesting example of how being open and saying sorry could slash [the]
litigation bill‖.4
9.
In 2006, Richard C. Boothman, Chief Risk Officer, UHMS, gave evidence5 to a United
States Senate Committee on how the model had benefitted both patients and UMHS: ―… what
started as a focussed effort to reduce claim costs at the University of Michigan has evolved to
reveal the roles that inadequate commitment to patient safety and unmindful patient
communication play in the stubborn problem which has plagued the medical community for
decades‖. The programme resulted in a general fall in the number of new claims over the first
eight year period: 1999 – 136, 2000 – 122, 2001 – 121, 2002 – 88, 2003 – 81, 2004 – 91, 2005 –
85, 2006 – 61.6
10.

An article for the Journal of Empirical Legal Studies7 states that:
―Apology laws work by reducing the expected damage award that doctors face if the case
goes to court. The reduced expected damage award leads to a lower expected settlement
payment, which leads to monetary costs faced by doctors if they decide to apologize.
Therefore, the law makes it more likely for doctors to apologize. The frequency and
severity of malpractice claims are reduced, then, through two channels. Patients are less
likely to sue and will demand lower payments both because their likelihood of winning a

2

University of Michigan Health System: Available at: The Michigan Model: Medical Malpractice and Patient
Safety at UMHS | University of Michigan Health System summary.
3
American Medical News Article, 21 May 2012. Available at:
http://www.amednews.com/article/20120521/profession/305219941/4/.
4
Telegraph, 13 January 2014 Available at: http://www.telegraph.co.uk/news/nhs/10569745/Multi-billion-poundNHS-compensation-bill-must-be-slashed.html
5
Testimony of Richard C. Boothman before the United States Senate Committee on Health, Education, Labor and
Pensions, 22 June 2006 - Medical Justice: Making the System Work Better for Patients and Doctors, page 2.
Available at: http://www.help.senate.gov/imo/media/doc/boothman.pdf
6
Journal of Health and Life Sciences Law, January 2009, Vol 2, No 2, page 143. Available at:
http://www.med.umich.edu/news/newsroom/Boothman%20et%20al.pdf.
7
Journal of Empirical Legal Studies, Judgement by the Numbers: Converting Qualitative to Quantitative
Judgements in Law, Volume 8, Special Issue 1, December 2011, page 182 – Benjamin Ho and Elaine Liu.
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lawsuit is reduced, and because of the increased likelihood that a doctor improved the
doctor-patient relationship using an apology‖.8
Potential reduction in number of claims
11.
The Bill is likely to lead to fewer people pursuing legal claims (e.g. for personal injury)
against those who (in their view) owe them an apology. Currently, all personal injury claims for
£5,000 or more are heard at the Court of Session; however, as a result of the Courts Reform
(Scotland) Act 2014 this threshold rises to £100,000. On the basis of the relevant provisions in
that Act coming into force soon, it is likely that, by the time the Bill is enacted, then a large
percentage of personal injury claims will be heard in sheriff courts rather than in the Court of
Session. According to the Scottish Government consultation paper on the Courts Reform
(Scotland) Bill, the cost of a three-day civil proof in a sheriff court can be in the region of £7,000
to £10,0009. This cost would normally be borne by the losing party, although if the losing party
is the pursuer (the injured party), it is likely in practice to be borne by the Scottish Legal Aid
Board (SLAB) or by their solicitor (if the case was taken on a ―no win, no fee‖ basis).
12.
In 2012-13 there were a total of 3,240 personal injury cases initiated in the sheriff
10
courts , costing the parties involved (including, in some cases, SLAB or solicitors) around £2232 million in total. While it is not possible to estimate accurately what the actual reduction in the
number of cases would be, it seems fair to say that there would be a reduction as a result of the
Bill. If the Michigan experience is indicative of the scale of reductions to be achieved, this could
suggest a reduction in cases of around 50% in eight years.
COSTS ON THE SCOTTISH ADMINISTRATION
13.
While the Bill itself does not include provisions for the preparation of guidance, in view
of the potentially significant implications of the Bill in a wide range of circumstances, it is
anticipated that the Scottish Ministers will wish to issue guidance in early course to clarify what
is to represent an effective apology. It is anticipated that the main cost involved would relate to
staff time in drawing up the guidance. The cost of issuing such guidance would be minimal,
extending to printing, mailing and electronic publication, and it is anticipated that these costs
would be absorbed within the appropriate existing departmental budget. There would also be the
option for the Scottish Government to promote the policy more widely to private sector bodies
and the public, by means of a publicity campaign.
Scottish Court Service
14.
The Bill is expected to reduce the number of compensation claims being pursued in cases
where the most important element being sought by a complainer is an apology. Many such
claims are personal injury claims. The expectation is that there will be fewer such cases, so the

8

Journal of Empirical Legal Studies, Judgement by the Numbers: Converting Qualitative to Quantitative Judgments
in Law, Volume 8, Special Issue 1, December 2011, page 182, – Benjamin Ho and Elaine Liu.
9
The Scottish Government - Courts Reform (Scotland) Bill consultation paper available at:
http://www.scotland.gov.uk/Publications/2013/02/5302/4 - paragraph 31.
10
Scottish Government, Civil Law Statistics in Scotland 2012-13, Table 14. Available at:
http://www.scotland.gov.uk/Topics/Statistics/Browse/Crime-Justice/Datasets/DatasetsCJS/civlaw1213

7
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Scottish Court Service should see savings, although this may be balanced out by a reduction in
fee income.
15.
While the most significant impact of the Bill is expected to be a reduction in the number
of cases reaching the courts, it is recognised that, in any cases which do reach the courts, some
additional time may be required to decide the question of whether an apology falls within the
scope of the legislation.
COSTS ON LOCAL AUTHORITIES
16.
In terms of local authorities, a Freedom of Information (FOI) request revealed that a total
of more than £33m was paid out by 25 Scottish councils in settling 13,000 compensation claims
between the years 2007 and 2012.11 Assuming these 25 councils are representative, that suggests
an average annual bill for all 32 councils of around £8.5 million. A reduction in the number of
cases pursued against local authorities, as a result of the Bill, has the potential significantly to
reduce this figure.
COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES
17.
A reduction in the number of compensation claims would have a negative financial
impact on businesses such as compensation management companies and lawyers. Otherwise,
there are not expected to be cost implications for other bodies, individuals and businesses.
NHS Scotland
18.
Clinical negligence is one significant area where costs should be reduced. A response to a
Parliamentary Question revealed the total sum spent by NHS Scotland on settling clinical
negligence claims in 2013-14 amounted to £36.7 million.12 The opportunity for bodies such as
NHS Scotland to be able to make any savings in connection with compensation payments can
only benefit its patients/customers in the long run as monies saved could be re-invested back into
the services provided.

11

Available at: http://www.bbc.co.uk/news/uk-scotland-20842053 - 26 December 2012.
Response to Question S4W-21640, lodged on 5 June 2014 Available at:
http://www.scottish.parliament.uk/parliamentarybusiness/28877.aspx?SearchType=Advance&ReferenceNumbers=S
4W-21640&ResultsPerPage=10
12
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MEMBER’S STATEMENT ON LEGISLATIVE COMPETENCE
On 26 February 2015, the member who introduced the Bill (Margaret Mitchell MSP) made the
following statement:
―In my view, the provisions of the Apologies (Scotland) Bill would be within the
legislative competence of the Scottish Parliament.‖
——————————

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE
On 3 March 2015, the Presiding Officer (Rt Hon Tricia Marwick MSP) made the following
statement:
―In my view, the provisions of the Apologies (Scotland) Bill would be within the
legislative competence of the Scottish Parliament.‖

9
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APOLOGIES (SCOTLAND) BILL
——————————

POLICY MEMORANDUM

INTRODUCTION
1.
This document relates to the Apologies (Scotland) Bill introduced in the Scottish
Parliament on 3 March 2015. It has been prepared by the Non-Government Bills Unit (NGBU)
on behalf of Margaret Mitchell MSP, the member who introduced the Bill, in accordance with
Rule 9.3.3A of the Parliament‘s Standing Orders. The contents are entirely the responsibility of
the member and have not been endorsed by the Parliament. Explanatory Notes and other
accompanying documents are published separately as SP Bill 60–EN.
POLICY OBJECTIVES OF THE BILL
2.
The Apologies (Scotland) Bill (―the Bill‖) aims to encourage the use of apologies by
providing that an apology (as defined in terms of the Bill) is inadmissible in certain civil
proceedings as evidence of anything relevant to the determination of liability, and cannot
otherwise be used to the prejudice of the person making the apology (or on whose behalf it is
made). The Bill is intended to encourage a change in social and cultural attitudes towards
apologising.
BACKGROUND
3.
There appears to be an entrenched culture in Scotland and elsewhere that offering an
apology when something has gone wrong is perceived as a sign of weakness. There is also a fear
that an acknowledgement of fault can, in some circumstances, lead to litigation. At the same
time, however, it has been found that, in many cases, what a complainer most wants is an
apology, recognition of the situation, and an assurance that the circumstances leading to the
situation will be reviewed and improved. The Bill seeks to address this situation by legislating to
remove the possibility of an apology being used as evidence of liability in certain civil legal
proceedings.
4.
The Bill is to have general application, covering both the public and private sectors. It has
two main purposes—
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The primary purpose is to provide legal protection to an expression of apology, so
that it cannot be admitted as evidence of liability (or anything relevant to the
determination of liability) or used in any other way to the prejudice of the
apologising person, in certain civil proceedings.
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Secondly, it is intended that the legislation will serve as a vehicle to facilitate wider
cultural and social change as far as perceptions of apologies are concerned,
countering popular misconceptions about apologies – namely, that, by apologising, a
person is more likely to face litigation; and, at a social level, that the making of an
apology could be viewed unfavourably, perhaps suggesting weakness of character on
the part of the apology maker. In providing legal protection to an expression of
apology, it is envisaged that the Bill will reduce the inhibitions about apologising
that many people currently feel.

5.
A change in approach of this nature, over time, should create a less adversarial climate
and promote co-operation and openness, along with a greater willingness to learn from previous
incidents. It is anticipated that it will lead to a reduction in the number of potential pursuers
inclined to litigate, where an effective/sufficient apology has been provided, and bring closure to
complainants. The Bill will not, however, prevent anyone from pursuing litigation or seeking
redress by other routes.
MEANING OF APOLOGY
6.
In terms of the Bill, an apology is a statement that someone is sorry about or regrets
something (whether that is an act, omission or outcome). Where the statement includes an
admission of fault, statements of fact or an undertaking to look at the circumstances with a view
to preventing a recurrence, any or all of these three elements qualify as part of the apology itself.
The most effective apologies are likely to include at least some of these additional elements, but
the Bill will apply also to simpler apologies that do not include any of them.
APPLICATION OF THE BILL
7.
The provisions of the Bill are to apply to all forms of apology, whether written or oral,
formal or informal, whether made by individuals or organisations, and whether made
immediately and spontaneously, or only after careful deliberation. Most civil proceedings are
covered, including inquiries, arbitrations and tribunal proceedings – although there are
exceptions for fatal accident inquiries and defamation proceedings. Within these limits,
therefore, where a party seeks to establish civil liability for something for which a person has
apologised, that apology cannot be used as evidence of liability (or as evidence of anything else
that might be used to determine liability). Nor can the apology be used in any other way to
prejudice the position, in the relevant proceedings, of the person who made the apology (or on
whose behalf it was made). This is the position where the apology was made prior to (or
separately from) the proceedings themselves. The provisions of the Bill do not apply to an
apology which is made in the course of legal proceedings, where it would be for the court or
tribunal in those circumstances to determine what inference should be taken from the apology.
This reflects the policy to encourage the making of an apology at an early stage before any court
proceedings have begun.
8.
The legislation should not impede any further course of action being taken where an
apology has been given. In particular, in providing legal protection to an expression of apology,
the Bill does not preclude the recipient of an apology from pursuing compensation or legal
redress by alternative means, for example by relying (in the same proceedings, or otherwise) on

2
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information provided from other sources. It does not, therefore, provide a ―get-out‖ solution for
those complained against.
EXCEPTIONS TO THE BILL
9.
While the effect of the Bill (that an expression of apology is inadmissible as evidence and
cannot be used in other ways to the prejudice of the apologising party) applies in most civil
proceedings, there are two exceptions - namely, fatal accident inquiries and defamation
proceedings.
Fatal accident inquiries
10.
There is an exception for fatal accident inquiries1 to take account of the public interest in
ensuring that all relevant evidence may be led and hence that the sheriff‘s determination can set
out fully the circumstances of the death, in particular where and when it took place, the cause of
death, precautions which might have avoided death, defects in any system of working which
contributed to death, and any other facts relevant to the circumstances of the death. The member
recognises the importance and sensitivity of the fatal accidents inquiries system, and has been
persuaded by consultees that the Bill should not interfere with the way that system currently
operates.
Defamation proceedings
11.
The member felt that defamation proceedings should also not fall within the scope of the
Bill for similar reasons. The Defamation Act 19962 contains an ―offer to make amends‖
procedure, whereby a person who has published a statement alleged to be defamatory of another
can offer to make amends involving a ―suitable correction of the statement complained of and a
sufficient apology to the aggrieved party‖. The making of an offer of amends can be relevant to
subsequent court proceedings – in particular, in certain circumstances, it can be relied upon in a
defence to defamation proceedings, and may also be relevant to the amount of any award of
damages. Although the Bill does not refer specifically to the Defamation Act 1996 itself, it
excepts defamation proceedings generally.
GUIDANCE
12.
Given its subject matter, the Bill is drafted in very general terms and so has potentially
significant implications in a wide range of circumstances. It is, therefore, likely that affected
parties, including those who make or receive apologies, and those who apply or interpret the law,
may find it of assistance to be provided with guidance on how to use and respond to the
legislation. The advantage of guidance is that it is flexible and can be easily adapted as
circumstances change and as relevant case law develops. While the provision of guidance is not
set out on the face of the Bill, it is anticipated that the Scottish Ministers will wish to issue
guidance both internally (i.e. to departments and agencies in the Scottish Administration) and
externally (to assist and inform other organisations and individuals). This could, in particular,
explain the benefits of apologising early and fully when mistakes are made, and give examples
1

Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act 1976 available at:
http://www.legislation.gov.uk/ukpga/1976/14/contents
2
Defamation Act 1996 available at: http://www.legislation.gov.uk/ukpga/1996/31/contents
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of apologies that have delivered a satisfactory outcome for both parties, helping them to achieve
a resolution without recourse to litigation, together perhaps with examples of where an
inadequate apology can fail to achieve those results. Ministers should have time to prepare and
issue at least a first version of such guidance by the time the Act comes into force, six months
after Royal Assent.
ALTERNATIVE APPROACHES
13.

Various alternative approaches were considered by the member.

14.

The draft proposal was for a Bill—
―to provide that an expression of apology does not amount to an admission of liability
and is inadmissible as evidence, for the purposes of certain legal proceedings‖,

while the final proposal was for a Bill—
―to provide that an expression of apology, including an expression of sympathy or regret
and any statements of fact, does not amount to an admission of liability, and is
inadmissible as evidence for the purposes of certain non-criminal legal proceedings‖.
15.
In the final proposal, the reference to an expression of apology was expanded to include
―an expression of sympathy or regret and any statements of fact‖. The revised approach reflects
further assessment by the member, during the consultation process, of apologies legislation
already in place in other jurisdictions – in particular, the New South Wales Civil Liability Act
2002 (―the NSW Act‖). Section 68 of the NSW Act defines an apology as—
―an expression of sympathy or regret, or of a general sense of benevolence or
compassion, in connection with any matter whether or not the apology admits or implies
an admission of fault in connection with the matter‖.
16.
The member, therefore, wished to include provision to the effect that statements,
including admissions of fault in the context of an apology, are inadmissible in certain legal
proceedings.
17.
In relation to alternative approaches which were raised in the responses to her
consultation, some respondents felt that guidance on apologies and liability should be issued by
the Scottish Ministers under the framework of no-fault compensation, or that guidance or
legislation already existed which encouraged apologies and would establish better complaint
handling procedures. Other respondents felt that there was a fundamental need to address social
and cultural barriers to the making of apologies.
18.
There is currently no statutory framework in Scotland dealing specifically with the effect
of apologies on civil (or criminal) liability. While the member recognises that the alternative
approaches proposed are all part and parcel of encouraging the making of apologies, she
nonetheless believes that primary legislation which deals specifically with the effect of apologies
on certain civil liability will reduce the current climate of fear about liability and the ―blame
culture‖ which currently inhibits the making of apologies. The Bill aims to promote the early
and effective resolution of disputes by removing concerns about the legal impact of an apology
and clarify for the courts how evidence of apologies in the relevant matters should be interpreted.

4
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CONSULTATION
19.
The member lodged a draft proposal and issued her consultation3 on 29 June 2012. The
consultation period closed on 28 September 2012 and 62 responses were received. NGBU
prepared a summary4 of the responses.
20.
There was a significant majority of support from respondents to the consultation for the
general aims of the proposed Bill from a broad range of sectors, including local authorities,
health boards, and representative organisations of the medical and legal professions. But
respondents were more divided on whether new legislation was necessary to address the issues
identified in the consultation, with those in favour arguing that legislation would provide a
framework for practitioners seeking to resolve complaints, while those opposed, particularly
from organisations representing the medical profession, argued that existing and proposed
guidance, model procedures and legislation already provided adequate means for dealing with
apologies. A strong theme was that social and cultural change within organisations was as
important as legislative change. The member believes that legislation will provide the catalyst
needed to change the way people and organisations handle complaints and make them more
willing to give an apology.
EFFECTS
ON
EQUAL
OPPORTUNITIES,
HUMAN
RIGHTS,
ISLAND
COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC.
Equal opportunities
21.
The Bill may assist with the balancing out of inequality between private individuals and
institutions, where an individual might feel intimidated by the institutional power of a large
organisation and may lack the financial resources to take legal proceedings. Such individuals
would benefit from a change of culture which made it more likely that the organisation would
apologise without first being threatened with legal action.
22.
An issue was raised in relation to any complainant being offered an inadequate apology
which, it was suggested, could allow an individual or organisation to close down its complaint
without resolving the underlying problem. The argument put forward was that this could
potentially leave the individual/organisation worse off than before and there may be a perception
that this could be a particular issue for members of vulnerable groups. The member
acknowledges this concern and in response has undertaken further analysis. Following
consultation, she is satisfied that no such injustice would prevail; instead the situation would be a
neutral one. In other words, it would leave the individual no better or worse off than they had
been prior to the Bill coming into force.

3

Apologies (Scotland) Bill - Margaret Mitchell MSP - consultation document. Available at:
http://www.scottish.parliament.uk/S4_MembersBills/Apologies_Consultation.pdf
4
Apologies (Scotland) Bill – Margaret Mitchell MSP - Summary of consultation responses. Available at: http:
http://www.scottish.parliament.uk/S4_MembersBills/Apologies_summary_final.pdf
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Human rights
23.
An assessment of the effects of the Bill on human rights has been made. No
incompatibility with any of the rights under the European Convention on Human Rights
(―Convention rights‖) has been identified. Consideration was given to Article 6, which concerns
the right to a fair hearing, since the Bill relates to the admissibility of an apology as evidence in
certain legal proceedings. Established legal systems do, routinely, set out rules about what
evidence can, and cannot, be admitted. They might, for example, exclude potentially relevant
evidence on account of broader reasons of fairness and public policy. There is nothing in this Bill
relating to the admissibility of evidence which could be considered to raise concerns about
fairness, or which would render proceedings unfair, such that any of its provisions could be
considered to be incompatible with the Article 6 Convention right.
Island communities
24.
The Bill is designed to benefit the population of Scotland as a whole and does not have
any specific implications for those living in island communities.
Local government
25.
The Bill has no specific impact on local authorities, but they, like other public sector
bodies, will be expected to take appropriate action to encourage wider cultural and social change
so far as perceptions of apologies are concerned.
Sustainable development
26.
The Bill impacts on a range of areas of sustainable development, particularly in relation
to a number of the principles in the UK Shared Framework for Sustainable Development which
was adopted by the Scottish Government in 2005—


―Ensuring a Strong, Healthy and Just Society – meeting the diverse needs of all people
in existing and future communities, promoting well-being, social cohesion and creating
equal opportunity for all‖. The Bill aims to develop social harmony by encouraging
people to apologise to those who have suffered injury. This conciliatory approach may
allow the victim to feel forgiveness and obtain resolution. This relates to the aim of
promoting personal well-being, and social cohesion and inclusion. The member, in her
consultation5, stated that her Bill ―would help facilitate a culture shift away from the
current reluctance to give a merited apology towards a willingness to do so, in
circumstances where things have gone wrong‖. Litigation can be protracted and
stressful for the parties involved. It is hoped that a wider effect of the Bill will be to
encourage mediation and early settlement with a satisfactory outcome for the

5

Apologies (Scotland) Bill - Margaret Mitchell MSP - consultation document. Available at:
http://www.scottish.parliament.uk/S4_MembersBills/Apologies_Consultation.pdf
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injured/wronged party rather than him/her or the family having to enter into a long
drawn out litigation process.


―Achieving a Sustainable Economy – Building a strong, stable and sustainable economy
which provides prosperity and opportunities for all, and in which environmental and
social costs fall on those who impose them (Polluter Pays), and efficient recourse use is
incentivised‖. The Bill seeks to encourage communication as opposed to litigation. The
Financial Memorandum refers to the amount of expenditure arising from compensation
claims (in which there are inevitably also litigation costs) for organisations such as the
National Health Service.



―Promoting Good Governance – Actively promoting effective, participative systems of
governance in all levels of society – engaging people‘s creativity, energy and diversity‖.
The Bill aims to provide a positive impact on the culture of ‗deny and defend‘. The
Christie Commission Report6 closely reflects the sustainable development aim of
actively promoting effective, participative systems of governance on all levels. One of
the four key objectives of the 2011 Christie Commission on the future delivery of public
service was that ―all public services constantly seek to improve performance and reduce
costs, and are open, transparent and accountable‖. The aims of the Bill echo that
objective by aiming to promote openness and transparency for all public sector
organisations in the way that they handle complaints from the public by enabling them
to move away from a culture of ‗deny and defend‘ towards one of mediation and
review.

6

Commission on the Future Delivery of Public Services
http://www.scotland.gov.uk/Resource/Doc/352649/0118638.pdf
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APOLOGIES (SCOTLAND) BILL
——————————

DELEGATED POWERS MEMORANDUM
PURPOSE
1.
This memorandum has been prepared by the Non-Government Bills Unit on behalf of
Margaret Mitchell MSP. Its purpose is to assist consideration by the Delegated Powers and Law
Reform Committee, in accordance with Rule 9.6.2 of the Parliament’s Standing Orders, of the
provision in the Apologies (Scotland) Bill conferring power to make subordinate legislation. It
describes the purpose of the (single) subordinate legislation provision in the Bill and outlines the
reasons for seeking the proposed power. This memorandum should be read in conjunction with
the Explanatory Notes and Policy Memorandum for the Bill.
Outline of Bill provisions
2.
This short Bill makes provision concerning the effect of an apology in legal proceedings. It
applies to certain civil legal proceedings, only (and does not apply to criminal proceedings).
Broadly, a ‘qualifying’ apology is not admissible in evidence in those proceedings, and cannot
be used in any other way. The Bill sets out the proceedings covered, along with exceptions. The
list of exceptions can be modified by regulations made by the Scottish Ministers. The Bill
defines what is meant by an ‘apology’ for the purposes of the legislation, and sets out those
elements which may qualify as part of the apology.
Rationale for subordinate legislation
3.
The Bill contains one power to make subordinate legislation, which is delegated to the
Scottish Ministers. The Bill is of a “stand-alone” nature - it does not amend existing legislation,
and the power contained in it is new, with no existing power being amended or repealed. The
power itself is explained more fully in the following paragraphs, but in providing for it the
member has had regard to the potential requirement to make further provision at a later date, as
the new legislation establishes itself. That is, so as to ensure that if a need should arise to make
changes, so that the list of proceedings excepted by the new legislation remains relevant and
appropriate, and is correctly referred to, then this can be readily be taken forwards by means of
subordinate legislation.
Delegated powers
Section 2(3) – modifying list of exceptions to the legal proceedings covered by Bill
Power conferred on:
the Scottish Ministers
Power exercisable by:
regulations made by statutory instrument
Parliamentary procedure: affirmative procedure

SP Bill 60–DPM

1

Session 4 (2015)


21

This document relates to the Apologies (Scotland) Bill (SP Bill 60) as introduced in the Scottish
Parliament on 3 March 2015

Provision
4.
The Bill makes provision about the effect of an apology in civil proceedings, subject to the
two exceptions (fatal accident inquiries and defamation proceedings) listed within section 2(1).
Section 2(3) enables that list of exceptions to be modified, by means of regulations made by the
Scottish Ministers. That would enable the existing list to be amended, by adding to it, or
removing or adjusting one of the exceptions referred to there.
Reason for taking power
5.
The existing list of exceptions is a short one. It is conceivable that, over time, as the new
legislation establishes itself, a need might be identified to adjust the existing list. This might
involve adding to it, should other exceptions be identified, removing one of the exceptions
mentioned, or otherwise adjusting an entry to take account, for example, of any legislative
change. Subordinate legislation is considered to provide a suitable means of doing so, and of
course in making provision for this within the Bill it means that primary legislation is not
necessary to ensure that any changes of that nature can be made.
Choice of procedure
6.
In the event of the Scottish Ministers wishing to modify the list of exceptions then the
relevant regulations are to be subject to the affirmative procedure. That procedure is considered
appropriate given this would involve a change being made to the primary legislation itself.
Further, any amendment to the existing list of exceptions is likely to represent a significant
matter, especially for a short Bill which is concerned with the effect of an apology in legal
proceedings. Section 2 is one of the Bill’s core provisions and it is proper that any change to the
list of exceptions should be subject to robust Parliamentary scrutiny. That is ensured, with the
power to amend the list being exercisable by means of regulations subject to the affirmative
procedure.

2
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Introduction
Overview of scrutiny
1.

The Apologies (Scotland) Bill1 was introduced in the Scottish Parliament by
Margaret Mitchell MSP on 3 March 2015. The Justice Committee was designated
as lead committee for Stage 1 consideration of the Bill on 17 March.

2.

The Committee issued a call for views on the Bill on 31 March which received 17
written submissions2 and a memorandum setting out the Scottish Government‘s
position on the Bill3. The Committee took evidence on the Bill over three meetings
in June, hearing from a range of legal and human rights bodies, health
professionals, insurance lawyers, a local authority, an ombudsman, a medical and
dental union and an expert in mediation (on 9 June). The Committee later heard
from Paul Wheelhouse, Minister for Community Safety and Legal Affairs (on 16
June) and the member-in-charge of the Bill, Ms Mitchell (on 23 June). A
supplementary written submission4 was provided by the Minister between these
two sessions (on 17 June).

3.

The Finance Committee‘s call for evidence5 on the Financial Memorandum (FM)6
received seven responses. That Committee agreed not to take any further
evidence or to formally report on the FM. The Delegated Powers and Law Reform
Committee published its report7 on the Bill‘s Delegated Powers Memorandum on
28 April, in which it approved the only delegated power in the Bill (under section
2(3)8) without further comment.

Background to the Bill
Proposal for a members‘ bill
4.

On 29 June 2012, Ms Mitchell lodged a draft proposal for a members‘ bill to
provide that an expression of apology would not amount to an admission of liability
and would be inadmissible as evidence, for the purposes of certain legal
proceedings. A consultation9 on the draft proposal ran from 29 June to 28
September 2012 and received 62 responses. The consultation document noted
that ―an apology, in addition to acknowledging that something has gone wrong and
undertaking to address it, can be cathartic and give closure to the recipient‖. It
went on to suggest that the purpose of an apologies bill would be to provide legal
certainty that an apology cannot be used as evidence in civil proceedings, thereby
removing one of the barriers to making an apology.10

5.

The summary of consultation responses noted that, of the 22 respondents who
answered the question on the general aims of the proposed members‘ bill, 86%
said they supported the aims and 14% were undecided. The summary also noted
that a further 17 respondents expressed indirect support for the general aims, for
example, in a covering letter.11
1
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6.

Ms Mitchell gained cross-party support from 24 MSPs12 and therefore secured the
right to introduce a members‘ bill to give effect to her proposal. She went on to
introduce the Apologies (Scotland) Bill on 3 March 2015.

Other jurisdictions
7.

In recent years, a number of jurisdictions have enacted legislation preventing
apologies from being used as evidence of liability in civil proceedings. The US
state of Massachusetts was, according to comparative research,13 the first
jurisdiction to enact such laws (in 1986), and was followed by other common law
jurisdictions in the USA, Canada, Australia, and England and Wales.

8.

There is considerable variation in the scope of apologies legislation worldwide,
with some covering ‗full apologies‘ – i.e. both expressions of regret and an
admission of fault, and others applying only to ‗partial apologies‘ – i.e. only
expressions of regret.14 In some jurisdictions, apologies legislation applies to all
civil matters, while, in others, the scope is limited to a medical setting.15

The Compensation Act 2006
9.

Section 2 of the Compensation Act 200616 in England and Wales provides that ―an
apology, an offer of treatment or other redress, shall not of itself amount to an
admission of negligence or breach of statutory duty‖. The scope of this provision is
narrower than the proposal in Ms Mitchell‘s Bill as it does not expressly cover
admissions of fault, is limited to negligence or breaches of statutory duty, and
does not prevent apologies from being admissible in evidence.17

10. Section 2 was added to the Compensation Bill by way of an amendment moved by
Lord Hunt, a Conservative peer. During the debate on his amendment on 7 March
2006, Lord Hunt noted that ―time and time again, we hear the litany from those
who have been on the receiving end that an apology would have been nice and it
took far too long for the all-important process of rehabilitation to commence‖.
Explaining that his amendment would place in statute something that was already
covered in common law, he said: ―I certainly do not want to change the law, but I
would like to change the perception that you cannot say sorry‖. 18
11. The effect of the change, if any, has not been quantified. Indeed, the Ministry of
Justice, in a Memorandum to the House of Commons Justice Select Committee
on its Post-Legislative Assessment of the 2006 Act, stated that it had not carried
out a detailed examination of the impact of this provision as it considered that this
could be seen to undermine the independence of the judiciary and to cast doubt
on the way they interpret the law.19
Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill
12. The Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill20 (―the Health Bill‖)
was introduced in the Scottish Parliament on 4 June 2015 and, at the time of
writing, is being considered by the Health and Sport Committee at Stage 1. Part 2
of that Bill introduces a duty of candour in health and social care settings. More
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specifically, it creates a legal requirement for health and social care organisations
to inform people (and their families) when they have been harmed (either
physically or psychologically) as a result of the care or treatment they have
received.
13. Section 23 of that Bill defines an apology which may be given under the duty of
candour procedure as a ―statement of sorrow or regret in respect of the
unintended or unexpected incident‖ and specifies that an apology (or other step)
taken in accordance with the duty of candour procedure does not of itself amount
to an admission of negligence or a breach of a statutory duty. The wording in
relation to negligence and breach of statutory duty reflects that used in section 2
of the Compensation Act 2006.
14. The Policy Memorandum21 on the Health Bill states that ―the overarching purpose
of the duty of candour provisions in the Bill are to support the implementation of
consistent responses across health and social care providers when there has
been an unexpected event or incident that has resulted in death or harm, that is
not related to the course of the condition for which the person is receiving care‖.22
It continues: ―the Scottish Government believes that openness and transparency
in relation to adverse events is increasingly recognised as an important element to
establish a culture of continuous improvement in health and social care settings‖.23
15. The Policy Memorandum on that Bill indicates that health and care professionals
already have a professional duty of candour which relies on professional duties
and guidance, but suggests that there is currently variation in implementing this
guidance.24
16. This report makes reference to the possible interaction between the duty of
candour provided for in Part 2 of the Health Bill and the provisions in Ms Mitchell‘s
Bill, where considered relevant. It does not, however, give detailed consideration
to the aims or merits of introducing a duty of candour for the health sector, which
is rightly the role of the Health and Sport Committee as part of its scrutiny of the
Health Bill.

The Bill: overview of provisions and
evidence received
Policy objectives
Overview
17. The Policy Memorandum on the Apologies (Scotland) Bill suggests that ―there
appears to be an entrenched culture in Scotland and elsewhere that offering an
apology when something has gone wrong is perceived as a sign of weakness‖ and
that ―there is also a fear that an acknowledgement of fault can, in some
circumstances, lead to litigation‖. It notes however that, ―in many cases, what a
3
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complainer most wants is an apology, recognition of the situation, and an
assurance that the circumstances leading to the situation will be reviewed and
improved‖.25
18. The policy objectives of the Bill are therefore to ―encourage the use of apologies
by providing that an apology (as defined in the terms of the Bill) is inadmissible in
certain civil proceedings as evidence of anything relevant to the determination of
liability, and cannot otherwise be used to the prejudice of the person making the
apology (or on whose behalf it is made)‖.26 The Bill also has the broader purpose
of encouraging a cultural and social change in attitudes towards apologising. 27
The Policy Memorandum notes that the member ―believes that primary legislation
which deals specifically with the effect of apologies on certain civil liability will
reduce the current climate of fear about liability and the blame culture which
currently inhibits the making of apologies‖. It goes on to state that ―the Bill aims to
promote the early and effective resolution of disputes by removing concerns about
the legal impact of an apology and clarify for the courts how evidence of apologies
in the relevant matters should be interpreted‖.28
19. The Policy Memorandum further suggests that ―a change in approach of this
nature, over time, should create a less adversarial climate and promote cooperation and openness, adding that it would also ―lead to a reduction in the
number of potential pursuers inclined to litigate, where an effective/sufficient
apology has been provided‖.29
20. There was broad support amongst witnesses for the general policy objectives of
the Bill in encouraging the use of apologies. For example, Paul McFadden, the
Scottish Public Services Ombudsman, told the Committee that he was ―broadly
supportive of the Bill from an early stage because [I] think that it is important to
make a clear statement and give a clear signal to those public sector staff and to
people who deliver our public services that saying sorry is okay when things go
wrong‖.30 Dr Gordon McDavid said that the Medical Protection Society also ―very
much support the Bill‖, suggesting that it ―is a good step in the right direction to
allow an open discussion to take place and an appropriate apology to be offered
when things go wrong‖.31
Role of legislation
21. There was a range of views on whether legislation was the best way to facilitate
the cultural and social change in attitudes towards apologising, while some
disputed the need for the legislation at all.
22. A number of witnesses told the Committee that they support the need for
legislation, including Graeme Watson of the Forum of Insurance Lawyers (FOIL),
who said that ―legislation of some form has a definite role to play‖. He went on to
suggest that this role ―might be an educative one, but it is also a practical one with
a legislative effect in making it clear to those on the receiving end of claims that
there is a proper role for an apology that does not bind them to an admission of
liability‖.32 Dr McDavid agreed that ―the Bill is a step in the right direction, but
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legislation is a blunt instrument and it is just one tool‖, adding ―if it can help to
bring about change, that is great‖.33
23. However, Laura Ceresa from the Law Society of Scotland suggested that the
legislation ―does not necessarily add anything to what already exists‖.34 In its
written submission, the Law Society went further; stating that it ―remains a little
unclear how the outlined proposal will actually achieve its aims‖.35
24. A number of other witnesses disputed the need for the legislation on the basis that
there was no compensation or blame culture in Scotland that needed to be
addressed. In its written submission, the Association of Personal Injury Lawyers
highlighted that ―the Policy Memorandum … states that the Bill should reduce the
‗blame culture‘ which allegedly exists in Scotland‖, but argued that ―there has been
a declining level of litigation in Scotland‘s civil courts, and the Apologies (Scotland)
Bill should not be used as a solution to a problem which does not exist‖.36 Mr
Watson of FOIL agreed with this position, noting that ―there is no crisis or
floodgate of litigation, regardless of what the perception might be‖.37
25. Responding to these views, Ms Mitchell said ―the fact that there was apology
legislation at all would go a long way towards giving people confidence [and] it
would be helpful for staff who were worried about the issue … to know that the
law, legal certainty and the various ways in which evidence plays are covered in
the legislation‖.38 She also addressed the witnesses‘ comments regarding the
aims of the Bill: ―the Bill is not intended, as some people mistakenly thought, to
tackle any perceived increase in litigation, but rather to address the very real
problem of a reluctance and failure to offer an apology for fear of litigation‖. 39
Cultural change
26. There was doubt amongst some witnesses as to whether the Bill would bring
about the cultural and social change in attitudes towards apologies intended by
the member in charge. In its written submission, the British Medical Association,
invited the Committee ―to consider whether this legislation alone would drive
cultural change‖40 and the Forum of Insurance Lawyers said ―it is a moot point as
to whether social and cultural change (as envisioned in the Policy Memorandum)
will be engendered‖.41 The Medical and Dental Defence Union of Scotland also
said it was ―not convinced that the Bill will facilitate wider cultural and social
change‖, highlighting that currently, in any case, ―an apology is not generally
considered an admission of liability and carries little weight in civil litigation
proceedings‖.42
27. The Faculty of Advocates also expressed doubts, stating that ―the Faculty would
like to believe that such a simple change in the law would have the dramatic effect
suggested, but remains sceptical that the Bill will achieve its desired end‖. It went
further in arguing that ―indeed, it might promote the view (in the recipient) that an
apology is not worthwhile because it has only been made with a view to avoiding
(or lessening) consequences, and is, therefore not a ‗real‘ apology‖. 43
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28. However, other witnesses were more positive about the role that the Bill may have
in encouraging cultural change. Bruce Adamson of the Scottish Human Rights
Commission told the Committee that ―the Commission is certainly not suggesting
that the Bill is a panacea, but it will play an important role in helping to change the
culture‖.44 Mr McFadden, the Scottish Public Services Ombudsman also
acknowledged that ―the Bill is not going to change the culture on its own‖, and
suggested that ―in addition to a clear statement in the Bill that an apology is okay,
we need further guidance and clarity about what makes a good apology‖. 45
29. The Minister told the Committee during evidence on 16 June that the Scottish
Government was ―very sympathetic to the aim that Margaret Mitchell is trying to
achieve of effecting a cultural change‖.46 However, he acknowledged in a letter to
the Committee of 17 June that, ―as others have noted in their evidence, legislative
provision may send a signal but it does not in of itself provide the solution to
ensuring cultural change which will result in more apologies being given‖.47 The
Minister went on to say that ―I accept and support the principle of what Margaret
Mitchell is trying to achieve; it is the detail on which we have to find agreement‖,
adding that ―a number of things could be done to the bill that would mean that we
could support it, but we would have difficulty with it as it is drafted.‖48
Fear of litigation
30. Witnesses generally agreed with the statements in the Policy Memorandum that a
fear of litigation can inhibit individuals and organisations apologising when
something goes wrong. The Ombudsman, in his written submission, suggested
that ―civil liability is a significant concern amongst those who are wary of
apologising and, while legally it is not strictly the case that an apology is an
admission of liability, this perception remains a significant issue‖. He went on to
highlight that ―frontline staff still tell us at training sessions that they are scared to
apologise because of this risk [of litigation] or even, that they have been advised
not to apologise by more senior staff‖ and argued that the legislation would help to
allay these fears.49
31. Dr McDavid from the Medical Protection Society told the Committee that in recent
survey of 500 MPS members, 67% said that there was a culture of fear in the
healthcare sector which, he argued ―is really stifling the ability of staff to interact
appropriately with patients‖. He explained that ―one of the main concerns is that
they may be scared of reprisals against themselves—that they are fearful that a
claim might follow if they say sorry‖. He went on to suggest that ―it would be much
better if we could use this sort of legislation to pass on to the profession that staff
are safe and will be able to take appropriate steps—either to give the facts, if they
have them at the time, or an assurance that they will look into the matter—without
fear of recrimination or leaving themselves liable‖.50
Empirical evidence on which the Bill is based
32. The Financial Memorandum on the Bill states that ―there is evidence to illustrate
the effectiveness of the success of the use of apologies measures along with the
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significant costs of litigation and compensation which will be reduced with the Bill‘s
implementation‖.51 In particular, it cites the University of Michigan Health Service‘s
‗Michigan Model‘ as ―the most notable example of these‖, which has been
introduced in a number of hospitals in the US since 200152 and is founded on
three key principles:




to compensate patients quickly and fairly when inappropriate care causes
injury,
to support clinical staff when the care was reasonable, and
to reduce patient injuries (and claims) by learning from patients‘
experiences.53

33. However, the Faculty of Advocates raised concerns that there was little evidence
of the effect of the apologies legislation that exists in other jurisdictions. It argued
that ―despite the numerous jurisdictions (including 36 US states) that have
adopted apologies legislation, the Memorandum does not cite evidence of a clear
and obvious general effect‖, adding that ―the only evidence relied upon is from the
US and is either of doubtful relevance or is specific to private US healthcare
provision‖.54 Mr Stephenson QC of the Faculty went on to argue in evidence that
the US legislation was not comparable to the Bill as ―one has to recognise that
they use a specific American model of costs. He explained that, ―in most US
states plaintiffs pay their own costs whether they win or lose, so it may be better
for a plaintiff to settle for less money in damages now than to wait two or three
years and get a bit more but have spent more than the difference‖.55
34. The Minister for Community Safety and Legal Affairs reiterated that the Scottish
Government would welcome a change in culture that supports the effective giving
of apologies ―but, due to the lack of relevant empirical evidence, we remain
unconvinced that legislation of the kind that Margaret Mitchell proposes would
deliver that outcome without creating inadvertent injustice‖.56
35. In evidence, Ms Mitchell acknowledged that ―it is difficult to establish hard facts
about how the Bill would work‖. Indeed, the Financial Memorandum acknowledged
this point, stating ―in view of the conceptual nature of the provisions of the Bill, it is
not possible to quantify with any degree of certainty the exact extent of costs or
savings‖.57 During evidence Ms Mitchell said that ―there are various apology laws,
and in the US, Australia and Canada, such laws have now been in place for 10 to
12 years and they have not been altered or found to be causing problems‖. She
added: ―I suppose that I am turning your point round and saying that there might
not be hard and fast empirical evidence, but such laws have been in place for
many years and seem to be unproblematic‖.58

7


35

Justice Committee
Stage 1 Report on the Apologies (Scotland) Bill, 15th Report, 2015 (Session 4)

36. The Committee is sympathetic to the aim of the Bill in encouraging the use
of apologies to those affected when something has gone wrong, and we
consider that legislation may have a role to play in effecting this type of
cultural change. While we received little evidence to convince us that there
is a serious compensation or blame culture in Scotland that needs to be
addressed, it appears from the evidence that there is a fear of litigation in
certain sectors which may hinder the use of apologies.
37. We note the apparent lack of empirical evidence on the success of
comparable apologies legislation in other jurisdictions, which has made it
challenging for us as a Committee to assess the potential impact of this Bill.

Definition of ‘apology’
Overview of provisions
38. The Policy Memorandum states that the Bill applies to all forms of apology,
―whether written or oral, formal or informal, whether made by individuals or
organisations, and whether made immediately and spontaneously, or only after
careful deliberation‖.59
39. Section 3 of the Bill defines an apology as—
―any statement made by or on behalf of a person which indicates that the person
is sorry about, or regrets, an act, omission or outcome and includes any part of the
statement which contains—
(a) an express or implied admission of fault in relation to the act, omission or
outcome,
(b) a statement of fact in relation to the act, omission or outcome, or
(c) an undertaking to look at the circumstances giving rise to the act, omission or
outcome with a view to preventing a recurrence.
40. The Policy Memorandum states that—
―In terms of the Bill, an apology is a statement that someone is sorry about or
regrets something (whether than is an act, omission or outcome). Where the
statement includes an admission of fault, statements of fact or an undertaking to
look at the circumstances with a view to preventing a recurrence, any or all of
these three elements qualify as part of the apology itself. The most effective
apologies are likely to include at least some of these additional elements, but the
Bill will apply to simpler apologies that do not include any of them.‖60
41. This is a change in scope from the draft proposal for a members‘ bill which
proposed that apologies which included admissions of legal fault, culpability, or
liability would not be protected. According to the Policy Memorandum, Ms Mitchell
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decided to revise the definition during the consultation on her proposal after
assessing apologies legislation in other jurisdictions, in particular, the New South
Wales Civil Liability Act 2002, which covers admissions of fault.61
42. As indicated earlier in this report, section 2 of the Compensation Act 2006 in
England and Wales is much narrower in scope than section 3 of this Bill as it does
not cover admissions of fault, is limited to negligence or breaches of statutory
duty, and does not necessarily prevent apologies from being admissible in
evidence. Section 2 of the 2006 Act provides the basis for the duty of candour
provision in the Scottish Government‘s Health Bill currently being considered at
Stage 1 by the Scottish Parliament‘s Health and Sport Committee.
General views on the definition
43. The Committee heard from some witnesses about the need for a clear definition of
apology in the Bill. For example, Dr Sally Winning of the BMA Scotland, argued
that, if a situation arose, she would ―want to step in very quickly, preserve my
relationship with the patient and fix the problem‖, adding that ―if the definition is not
there, that will trigger a cascade of thoughts that might jeopardise my immediate
response to a patient‘s needs at the time‖.62
44. A number of witnesses said they support the broad definition of apology contained
within the Bill. Mr Adamson, for example, told the Committee that ―the Scottish
Human Rights Commission‘s strong view is that the more limited definition is not
deficient in human rights terms but there would be value in having a broader, more
robust definition‖.63
45. However, others argued that the definition of apology in the Bill was too wide and
said that they preferred the approach in the Compensation Act 2006. For example,
Ronnie Conway of the Association of Personal Injury Lawyers told the Committee
―if we had followed something like the Compensation Act 2006, that would have
been absolutely fine … however, we have gone far beyond that now with the
Bill‖.64 Mr Watson of the Forum of Insurance Lawyers agreed that ―it would be
better to follow the model in the Compensation Act 2006, which simply makes it
explicit that an apology is not of itself an admissible of liability‖. 65 In written
evidence, FOIL suggested that the lack of definition in the 2006 Act had not
appeared to cause any difficulty or confusion.
46. There were also concerns regarding an inconsistency between the definition of
apology in this Bill and the duty of candour provision in the Scottish Government‘s
Health Bill, which adopts the approach in the 2006 Act. On this issue, Mr Watson
of the Forum noted that the Health Bill ―will certainly sit ill with the Apologies
(Scotland) Bill as it is drafted‖ and argued that ―at a minimum, the law of
unintended consequences would apply …; the courts would have to marry the
two‖.66 Mr Stephenson QC of the Faculty of Advocates also suggested that ―there
is a risk that the Apologies (Scotland) Bill would substantially undermine the duty
of candour procedure that is proposed in the Health Bill‖. He said: ―I assume that
people will think that is not a good idea, because duty of candour provisions are
9
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potentially important for individual citizens who have suffered from adverse events
as a consequence of healthcare‖, adding ―it would be bad result if the Apologies
(Scotland) Bill had a deleterious impact on duty of candour provisions‖67
47. Mr Stephenson also questioned the inclusion of a statement of fact in the
definition (section 3(b))—
―Why include a statement of fact? A husband writes a letter to his wife:
“Dear Senga, I’m sorry I broke your nose last night and beat the kids on the
way out. Genghis”. Does anybody seriously believe that because that letter
starts with the words “I’m sorry” it should be inadmissible in legal
proceedings relating to the matrimonial situation, the care of the children,
and the protection of that woman from her husband?‖68
48. Dr Winning of the BMA Scotland also had concerns regarding section 3(b). She
highlighted that ―usually, complaints do not even arise because matters have been
dealt with swiftly and appropriately‖ but ―if statements of fact are required at the
stage of an apology, that could be to the detriment of the patient never mind the
process and remedying the problem‖.69 However, Mr McFadden, the Scottish
Public Services Ombudsman, said in his written submission that, although he was
originally concerned about the appropriateness of protecting factual statements,
on reflection, he concluded that it was ―difficult to extract facts from other parts of
the statement‖. He added that ―facts can also be separately established so
including them in this protected conversation does not mean they will not be
available in other areas‖.70
49. Geraldine McCann, Head of Administrative and Legal Services at South
Lanarkshire Council suggested that sections 3(a) on admissions of fault and 3(c)
on preventing a recurrence were ―more appropriate because, particularly at an
earlier stage, if someone had got something wrong, the person who was
complaining would want to know what steps they would put in place to ensure that
it did not happen again‖. She added that ―they would want to see that the other
person had not ignored their complaint, had looked at the facts and circumstances
and had tried to do something so that someone else would not have to undergo
the same trouble that they had had to undergo‖.71
50. In a letter to the Committee of 17 June72, the Minister clarified the Scottish
Government‘s position on the definition of apology as proposed in the Bill. He
stated that ―if apologies legislation is desirable, in our view, it would be preferable
not to attempt to provide a definition for apology, which could lead to unintended
consequences‖ for individual pursuers if they were unable to lead otherwise
admissible evidence in court. The Minister went on to say that ―instead there
would appear to be merit in putting the common law on a statutory footing in a
similar manner to that which has occurred in England and Wales under section 2
of the Compensation Act 2006‖. The Minister also clarified that the approach taken
to an apology under the duty of candour provisions in the Health Bill is more
aligned to section 2 of the 2006 Act. He therefore indicated that, ―if the definition of
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apology remains as currently detailed in the Bill, we are of the view that apologies
in the context of duty of candour should be excluded from the Apologies
(Scotland) Bill‖.73
51. However, Ms Mitchell told the Committee that she saw ―huge added value in going
beyond the 2006 Act‖. In particular ―by ensuring that the apology is inadmissible—
it has no legal effect and is not taken into evidence‖ and ―to bring closure, the
indication expressed in section 3(c) of the Bill that the circumstances can be
considered with a view to seeing whether any lessons can be learned is also of
huge importance‖.74 She suggested that interaction with the duty of candour could
be considered at Stage 2 and that ―the Government could choose to make an
exception‖ for this.75 She went on to clarify that ―if, having considered the matter of
fault again, along with the consequences, the Government still feels the balance is
more against the pursuer, I will be happy to accept that and therefore to exclude
fault [from the definition]‖.76
52. Ms Mitchell also advised the Committee that she was ―persuaded that the wording
of section 3(b) on statements of fact could be omitted from the Bill‖.77

Effect of apology in legal proceedings
Overview of provisions
53. Section 1 of the Bill restricts the use of apologies in legal proceedings (defined by
the Bill) by:
a. making apologies inadmissible as evidence ―of anything relevant to the
determination of liability‖ – in essence, stopping them from being used in
evidence when establishing liability (section 1(a)), and
b. prohibiting them more generally from being used in any other way in legal
proceedings ―to the prejudice of the person by or on behalf of whom the
apology was made‖ (section 1(b)).
54. This section of the Bill would not apply to an apology which is made during the
course of the legal proceedings themselves (for example, during a court case). An
apology would therefore only be covered if it was made ―prior to (or separately
from)‖ proceedings.78 The Policy Memorandum explains that this reflects the
policy of encouraging apologies at an early stage before proceedings have begun
and that, where an apology is made in the course of legal proceedings, it would be
for the court or tribunal to determine what inference should be taken from the
apology. It goes on to state that a recipient of an apology should not be precluded
from taking any further course of action, such as pursuing compensation or legal
redress by alternative means, by relying on information provided from other
sources.79
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Access to justice
55. There was some concern amongst witnesses that preventing apologies being
used in evidence when establishing liability could restrict access to justice by
individuals. Mr Stephenson QC, for example, argued that ―the purpose of the Bill if
enacted would be to take away from people rights that they currently have‖,
explaining that ―people who wanted to rely on admissions of fault or fact or simple
apologies would no longer be able to put them before courts, and courts would no
longer be able to take into account evidential matters that they currently take into
account‖.80 Ms Ceresa of the Law Society agreed with this position, highlighting
that ―if factual evidence … is not available to be utilised to support a civil claim for
damages, that might tend to prevent access to justice for claimants and people
who are aggrieved‖.81
56. In its written submission, the Association of Personal Injury Lawyers agreed with
this position, referring to the current position that ―while an apology is often an
important piece of evidence to show that something has gone wrong, the courts
will decide if the apology is the most relevant piece of information‖.82 In evidence,
Mr Conway from the Association gave an example of where, at the time of a car
accident, an individual apologised and admitted ―it‘s my fault, I was daydreaming‖. He argued that ―to remove “it’s my fault” and, secondly “I was daydreaming”, is to remove an extremely powerful and persuasive piece of
evidence‖.83
57. Responding to a question on whether there was a danger that organisations might
use the legislation cynically to reduce individuals‘ rights, Mr McFadden, the
Scottish Public Services Ombudsman argued that there was a need for supporting
guidance and training to avoid such situations. He said that ―the Bill provides a
balance—it recognises the fact that members of staff often feel bad about things
that have gone wrong and allows them the freedom to express that feeling and
make it clear to the complainant‖.84
58. In its written submission, the Scottish Human Rights Commission argued that ―the
present Bill should be one of a number of measures to ensure [an] effective
remedy for survivors of historic child abuse in Scotland‖.85 In oral evidence, Mr
Adamson of the SHRC noted however that ―one of the big questions that the
Committee and the Parliament will have to wrestle with is whether the value of the
cultural change that the Bill seeks to promote, given the clear view that we have
heard from survivors that they need that change, outweighs the specific
circumstance of the unintended consequences [of the inadmissibility of using an
apology in evidence]‖.86 Referring to Mr Adamson‘s comments on this matter, the
Minister, in his letter to the Committee of 17 June, stated that ―the Scottish
Government is concerned that the proposed Bill fails to strike that balance‖. The
Minister explained to the Committee that the Scottish Government had particular
concerns that ―survivors of historical abuse, who already face significant evidential
hurdles when seeking to progress a court action, could inadvertently be prevented
from taking forward a civil action‖.87
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59. In evidence, Ms Mitchell told the Committee that ―I am aware that there is a
balance to be struck to ensure that there are no unintended consequences of
injustice to pursuers‖.88 She reiterated the importance of survivors of historical
child abuse receiving a meaningful apology and said ―with that in mind, I sought to
provide the opportunity for the widest possible disclosure, so that victims of
historical abuse and others would receive both an acknowledgement of the wrong
done or the bad outcome and the full explanation they sought‖.89
Pre-action protocols
60. A number of witnesses had concerns regarding the interaction between the
proposals in the Bill and pre-action protocols, particularly in relation to personal
injury cases. The intention behind pre-action protocols for such cases is to put
parties in a position where they may be able to settle cases fairly and early without
litigation, encouraging early sharing of reliable information and meaningful
discussions, and enabling appropriate offers to be made either before or after
litigation begins.90 Pre-action protocols in personal injury cases are currently
voluntary, but the Scottish Civil Justice Council‘s Personal Injury Committee
agreed in December 2014 that they should become compulsory and should apply
to all sheriff courts as well to as the specialist personal injury court.91 This work is
ongoing, with the expectation that a recommended protocol (or protocols) will be
considered and agreed in November 2015.
61. In its written submission, the Association of Personal Injury Lawyers highlighted
that ―under the current voluntary protocol, any admission of liability is binding, but
the Bill would override this provision if an apology is inadmissible as evidence‖. It
went on to argue that, ―if the Bill were to override the provisions on admission of
liability in the protocol, this would provide a loophole to defenders which would
seriously undermine the effectiveness of a supposedly compulsory process‖.92
62. The Faculty of Advocates shared the Association‘s concerns, highlighting in
written evidence ―the potential conflict between the Bill and existing measures
seeking to simplify and expedite proceedings‖. It also explained that pre-action
protocols covering personal injury claims and industrial disease claims provide for
admissions of liability to be binding but, ―where an unequivocal admission of fault
has been made, the Bill … would seem to prevent a party from founding upon the
admission‖. It went on to suggest that ―the result might be individual injustice [and]
―more generally attempts to encourage the adoption of pre-action protocols might
be undermined‖. The Faculty therefore argued that ―the Bill should provide,
specifically, that it does not apply to pre-litigation protocols where those protocols
provide for the making of binding admissions of fault, although such protocols are
not ‗proceedings‘.93
63. When asked how the Bill would interact with pre-action protocols, Ms Mitchell
noted that, if this is not currently clear, ―there is an opportunity to make it so as the
Bill progresses‖.94
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64. The Committee notes the views of witnesses, including the Minister, that,
rather than including a definition of apology in the Bill, the common law
should be placed on a statutory footing along the lines of section 2 of the
Compensation Act 2006 in England and Wales. We also note the view of the
member in charge that there is added value in going beyond that Act,
particularly in ensuring that lessons can be learned. We further acknowledge
that the member in charge would be willing to remove section 3(b) on a
statement of fact from the definition of apology and would also accept the
exclusion of 3(a) on admission of fault if the Scottish Government concludes
that this is required to avoid any detriment to the pursuer.
65. We further note that the Minister‘s preference, if the definition were to
remain, is that apologies in the context of the duty of candour in the Health
(Tobacco, Nicotine etc. and Care) (Scotland) Bill should be excluded from
this Bill. The Committee finds it difficult to see how this Bill and the duty of
candour provision in the Scottish Government‘s Health Bill could co-exist
without some form of exception for health matters. We encourage the
member in charge to discuss with the Minister how the Bill might be
amended at Stage 2 with a view to resolving the concerns raised in
evidence regarding the definition.
66. The Committee notes the view of witnesses that individuals‘ rights to pursue
civil action could be compromised if, under the Bill, they are unable to draw
on the evidence of an apology, whether that be simple apology, a statement
of fact or admission of fault. While we understand that the member‘s
intention was to allow for the widest possible disclosure, particularly for
victims of historical child abuse, we have strong concerns that these
particular victims could face further evidential challenges in pursuing civil
action. We therefore urge the member to consider how best a balance can
be struck to ensure that there are no unintended consequences for victims,
whilst ensuring that the legislation remains meaningful.

Legal proceedings covered
Overview of provisions
67. Under Section 2(1), the Bill applies to all civil legal proceedings, including
inquiries, arbitrations and tribunals) in both the public and private sector, except
Fatal Accident Inquiries (FAIs) under the Fatal Accidents and Sudden Deaths
Inquiry (Scotland) Act 1976, and defamation proceedings.95
68. According to the Policy Memorandum, the reason for the exclusion of FAIs from
the scope of the Bill is to take account of the public interest in ensuring that all
relevant evidence is led at such inquiries and that the sheriff‘s determination 96 is
able to set out in full the circumstances of the death. It goes on to state that ―the
member recognises the importance and sensitivity of the FAI system, and has
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been persuaded by consultees that the Bill should not interfere with the way that
system currently operates‖.97
69. The Policy Memorandum explains that defamation proceedings are not covered in
the Bill to protect the ‗offer to make amends procedure‘ in the Defamation Act
1986, which allows a person who has published a defamatory statement to make
a suitable correction of this statement and a sufficient apology to the aggrieved
party. It goes on to state that the making of an offer of amends can be relevant to
court proceedings as it can be used as a defence to an accusation of defamation
and can be taken into account when awarding damages.98
70. The Bill allows the Scottish Ministers to modify the list of exceptions in section 2(1)
by regulations, subject to affirmative procedure.
71. Under section 2(2), the Bill does not apply to criminal proceedings.
72. There was broad support amongst witnesses for the exceptions provided for in the
Bill. However, the Committee heard from a number of witnesses that consideration
should be given to adding other types of proceedings to the list of exceptions.
These issues are explored in turn below.
Children‘s hearings
73. In its written submission, the Scottish Children‘s Reporter Administration (SCRA)
strongly urged the Committee to exclude court proceedings under the Children‘s
Hearings (Scotland) Act 2011 from the scope of the Bill.99 It suggested that the
Bill, as currently drafted, would inhibit the children‘s reporter from being able to
establish grounds for referral to bring a child to a children‘s hearing in order to
consider what compulsory measures should be put in place either to protect them
or to address their behaviour. It also provided examples of where, under the Bill,
apologies made by an adult for assaulting a child or by a child for committing an
offence would both be inadmissible as evidence for the reporter to establish
grounds of referral to bring the child to a children‘s hearing.100
74. In correspondence to the Committee on 17 June, the Minister noted the SCRA‘s
view that the Bill could have a direct impact on the children‘s hearing system in
Scotland and said that, ―if the definition of apology in the Bill was to remain as
currently drafted, consideration should be given to excluding court proceedings
under the 2011 Act from the scope of the Bill‖.101
75. Ms Mitchell told the Committee that she had met with the SCRA to discuss its
position on this matter and it had confirmed that an exception for court
proceedings under the 2011 Act would not be necessary if ‗fault‘ was removed
from the definition of apology in the Bill, as some witnesses propose. Ms Mitchell
indicated, however, that, if ‗fault‘ did remain within the definition in the Bill, she
would be sympathetic to adding these proceedings to the list of exceptions.102
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Public inquiries, tribunals and arbitration proceedings
76. The Scottish Government‘s memorandum to the Committee on the Bill argued
that, if the Bill is to be progressed in its current form, consideration should be
given to adding public inquiries under the Inquiries (Scotland) Act 2005, arbitration
proceedings and tribunal proceedings to the list of exceptions for the following
reasons—


the policy reasons for excluding FAIs would equally apply to public
inquiries under the 2005 Act,



in arbitration proceedings, which can generally admit any evidence and
take a case by case approach to whether to do so, restricting that freedom
could lessen the effectiveness of arbitration,



in tribunal proceedings (which are designed to avoid points of law and
focus on points of fact), ―if a party to a tribunal cannot describe what
someone said, this could limit the tribunal‘s power to consider all the
relevant facts‖.103

77. When asked for her view on the Scottish Government‘s proposal that these
proceedings should be excluded from the Bill, Ms Mitchell said ―in general, I am
happy to look at the Minister‘s suggestions for exceptions as the Bill progresses‖.
However, she highlighted that such exceptions may not be necessary depending
on the final wording of the definition of apology in the Bill. She added that ―the
detail will be a policy decision, but the wider principles of the Bill and the
provisions to deliver those are worthy of going ahead regardless of any exceptions
that might be incorporated‖.104
Pre-action protocols
78. Pre-action protocols, which are explored in an earlier section of this report, were
also raised in the context of possible exceptions to the Bill. In correspondence to
the Committee on 17 June, the Minister said that he ―would urge consideration of
exclusion of pre-action protocols from the scope of the Bill‖.105
79. The Committee accepts the arguments for not including fatal accident
inquiries and defamation proceedings within the scope of the Bill. However,
we consider that there are strong arguments for a number of other
proceedings to be added to the list of exceptions in section 2(1), in
particular, court proceedings under the Children‘s Hearings (Scotland) Act
2011. The Committee does however note that, if the definition of apology in
the Bill was to be amended during the passage of the Bill, as suggested by a
number of witnesses and the Minister for Community Safety and Legal
Affairs, some of these suggested exceptions would not be required.
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80. The Committee notes that the Bill would allow the Scottish Ministers to
modify the list of exceptions by regulations and considers that this provides
adequate assurance that exceptions can be introduced when required.

Guidance
81. While not specified in the Bill itself, the Policy Memorandum suggests that Scottish
Ministers may wish to issue guidance on how to use and respond to the
legislation, given that the Bill is ―drafted in very general terms and so has
potentially significant implications in a wide range of circumstances‖. This
guidance, it argues could ―explain the benefits of apologising early and in full when
mistakes are made and could include examples of satisfactory and unsatisfactory
apologies‖. It further argues that the six-month period between Royal Assent and
the time the Act would come into force provided for in the Bill should allow
sufficient time for Scottish Ministers to prepare and issue a first version of the
guidance.106
82. The Committee received very little evidence regarding the suggestion that the
Scottish Ministers may wish to issue guidance on the benefits of apologising early
and in full when mistakes are made. Mr McFadden, of the SPSO, did however
argue that ―a lot of training and guidance is needed to support the Bill that tells
people that a human, empathetic response is needed, and that it should be
genuine—the sort of apology that is made outside professional life—and aimed at
trying to rebuild the relationship‖.107
83. Ms Mitchell also commented on the issue during oral evidence, indicating that she
envisages ―guidelines, a campaign to explain and highlight [the legislation] more,
and other measures that will help to promote the Bill, raise awareness of it and
lead to better practice and better outcomes‖.108
84. The Committee asks the member in charge to pursue with the Minister
whether the Scottish Government would be willing to issue guidance as
proposed in the Policy Memorandum to the Bill on how to use and respond
to the legislation.

The UK context
Medical professional standards
85. While those health professionals who gave a view on the Bill broadly supported its
aims, they questioned how the Bill would interact with their UK-wide professional
standards in practice. The BMA Scotland, for example, suggested that ―there is a
real risk, irrespective of the status of an apology in Scots law, that the GMC might
consider one as an admission of fault or evidence of poor performance in the
course of their pursuance of individual cases‖. It went on to state that ―professional
17
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regulation is a reserved matter and, as such, the Scottish Government has no
direct authority over the GMC … therefore, it is unclear at this stage how this
legislation could prevent such an apology made by a doctor being inadmissible or
immune to investigation in the professional regulatory situation‖.109
86. Dr Martin of the Medical and Dental Defence Union Scotland raised similar
concerns. He suggested that the Bill would ―not allow doctors in Scotland the
freedom to apologise without fearing the fact of that apology being used by their
regulator to pursue or adjudicate on an investigation‖.110 Dr Winning from the BMA
Scotland told the Committee that her concern was ―how we could protect doctors
and fulfil the Bill‘s intentions on legal certainty and admissibility on a UK basis with
the GMC‖.111 Dr Anthea Martin agreed that ―the statement of fact could still be
founded on by a UK-wide regulator‖ and argued that, ―if you are looking for full
disclosure, openness and learning from organisations, the duty of candour should
be your tool—not the bill.‖112 However, Dr McDavid told the Committee that ―the
Apologies (Scotland) Bill, which the Medical Protection Society supports will
protect doctors from subsequent litigation, unlike the duty of candour, which is
merely a prod in the back to make the doctor give an apology under duress‖.113
87. In correspondence to the Committee of 2 July, the GMC advised that it would
support an apology being inadmissible as evidence of legal liability in civil
proceedings, but not inadmissible for other circumstances, ―for example, our
Fitness to Practise and tribunal proceedings, where an apology is a relevant factor
in determining doctors‘ insight and the risk they may pose to the public in
future‖.114
88. Professor Craig White, a Scottish Government official, confirmed in evidence that
―there are issues that would need to be considered in the context of the legislation
on the regulation of health professions, which, as you know, is a UK matter, but I
understand that the GMC would be content to discuss addressing such issues
through guidance for its members and its processes‖.115
89. In evidence, Ms Mitchell reiterated that ―the Bill as drafted would not require
professionals to apologise and would not place them in any greater peril from
regulatory sanction than they already face‖.116 She restated the GMC‘s support for
an apology being inadmissible as evidence in civil proceedings and suggested
that ―the detail of how the provisions play out could be considered at Stage 2‖.
When asked again whether the healthcare sector should be excluded from the
scope of the Bill so as not to undermine the proposed duty of candour in the
Health Bill, Ms Mitchell suggested that ―it will be up to the Government to decide
its policy on the matter‖ as it ―will have the power to vary the list of exceptions and
to include others in section 2(3) of the Bill. However, she added that ―my fear is
that if the apology was admissible, that would deter medical professionals and
doctors from giving an apology in the first place‖.117
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90. The Committee notes the concerns of health professionals regarding the
interaction between the Bill and their UK-wide professional standards. We
further note the member‘s view that this issue can be considered at Stage 2.
Insurance
91. A number of witnesses questioned whether the provisions in the Bill would change
the advice and cover provided by insurers. For example, Ms McCann of South
Lanarkshire Council, told the Committee she was ―concerned about council
insurers, who, if there is any potential for litigation, will stand back and advise us
not to apologise, because an apology might raise expectations of compensation to
follow when that might not necessarily be the case‖.118 Mr Adamson of the SHRC
also highlighted evidence that, in cases of historical abuse, care providers often
wanted to give an apology but were given legal advice or told by insurers that they
could not do so.119
92. In a letter to the Committee of 17 June, the Minister said that ―it remains unclear
how the insurance industry would interpret this legislation in their contracts, and
the implications for insurance cover‖ and questioned whether ―a person giving an
apology under this legislation invalidate their insurance contract if their terms and
conditions expressly stated that they were not able to give such an apology‖. He
went on to state ―in our view, even with apologies legislation of the kind proposed
by Ms Mitchell, there would be nothing to stop insurers from preventing those
insured from making such apologies‖.120
93. The Minister, in oral evidence, said that he would welcome the engagement of the
insurance industry to clarify this issue, arguing that ―a firm commitment that the Bill
will not damage the interests of the people who are insured would be helpful to our
deliberations when coming to a formal position on the Bill‖. He also indicated that
he was still to discuss the matter in detail with Ms Mitchell.121
94. Ms Mitchell told the Committee that ―I have spoken to and I am very encouraged
that the Association of British Insurers (ABI) has chosen not to comment on the
Bill‖. She said that ―more than that, we know that, if ‗fault‘ and ‗fact‘ are taken out,
the ABI will be perfectly happy with what remains, which it seems will be the
essence of section 2 of the Compensation Act 2006‖. She added that ―it is clear
that that would not void any contracts [and] I am therefore encouraged that the
position that we are in just now would not cause any problems with the insurance
companies‖.122
95. As referred to earlier in this report, Ms Mitchell told the Committee that she was
―persuaded that the wording of section 3(b) on statement of fact could be omitted
from the Bill.123 She also confirmed that she would be happy to exclude ‗fault‘ from
the definition in the Bill ―if, having considered the matter of fault again, along with
the consequences, the Government still feels the balance is more against the
pursuer‖.124
19
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96. The Committee notes the concerns of some witnesses regarding a lack of
clarity as to how the Bill might be interpreted by the insurance industry. We
also note the member‘s view that the Association of British Insurers would
be content if the definition of apology was more in line with section 2 of the
Compensation Act 2006. However, the Committee is still unclear as to the
potential impact of the Bill on insurance contracts and considers that further
clarity is needed on how insurers will interpret this legislation in their
contracts and what the practical implications for insurance cover will be.

Policy and Financial Memorandums
97. The lead committee is required under Rule 9.6.3 of Standing Orders to report on
the Policy Memorandum which accompanies the Bill. The Committee considers
that the level of detail provided in the Policy Memorandum on the policy intention
behind the provisions in the Bill and on alternative approaches considered was
useful in assisting the Committee in its scrutiny of the Bill.
98. The same rule requires the lead committee to report on the Financial
Memorandum. The FM explains that the ―it is not possible to forecast with any
certainty what the cost implications of the Bill might be [as] although the Bill should
lead to fewer people taking legal action against those who they believe owe them
an apology, it does not prevent anyone from pursuing such claims in the future‖.125
It goes on to state that ―overall, it is anticipated that any detrimental financial
impact arising from the provisions in the Bill will be minimal, and likely to be more
than balanced out by potential savings in the longer term‖. It adds that these
potential savings could come from reduced costs of pursuing and defending
claims and savings in staff time and processes in public and other bodies through
a reduction in the number of complaints received.126
99. The FM cites the savings achieved through the University of Michigan Health
Service‘s ‗Michigan Model‘ which has been introduced in a number of hospitals in
the USA since 2001, and suggests that, if this model is indicative of the scale of
reductions to be achieved, the Bill could lead to a 50% reduction in personal injury
cases in eight years.127 It further assumes that the costs of issuing the guidance
on how to use and respond to the legislation which is proposed in the Policy
Memorandum (but not provided for in the Bill) could be absorbed within existing
Scottish Government departmental budgets128 and that, although there could be
savings for the Scottish Court Service resulting from fewer personal injury cases,
these may be balanced out by a reduction in fee income129. The Committee heard
evidence regarding a lack of clarity as to how the insurance industry would
interpret this legislation in their contracts and the implications for insurance cover.
However, insurance is not covered in either the Policy or Financial Memorandums.


48

20

Justice Committee
Stage 1 Report on the Apologies (Scotland) Bill, 15th Report, 2015 (Session 4)

100. The Finance Committee received seven responses130 to its call for evidence on
the FM and agreed, on the basis of the evidence received, not to take any further
evidence or to report formally on the FM. Other than comments from the Faculty of
Advocates, this Committee received little evidence on the financial implications of
the Bill. The Faculty argued in its written submission that ―despite the numerous
jurisdictions (including 36 US states) that have adopted apologies legislation the
FM does not cite evidence of a clear and obvious general effect‖, adding ―the only
evidence relied upon is from the US and is either of doubtful relevance or is
specific to private US healthcare provision‖.131
101. The Committee notes the acknowledgement by the member in charge in the
Financial Memorandum that it is not possible to forecast cost implications of
the Bill with any certainly, along with the Faculty of Advocates‘ concerns that
evidence from the US provided in the FM is not relevant. The Committee
also notes that the Finance Committee received a number of written
submissions on the Bill but decided that there was no need to report formally
to this Committee.
102. We therefore consider that, if the Bill is enacted, the cost implications of the
legislation should be monitored closely.

General principles
103. Under Rule 9.6.1 of Standing Orders, the lead committee is required to report to
the Parliament on the general principles of the Bill.
104. The Committee broadly supports the general principles of this Bill, in
encouraging the use of apologies in circumstances where something has
gone wrong. While we acknowledge that there is a lack of empirical
evidence on the success of apologies legislation in other jurisdictions, on
balance, we believe that such legislation may have a role to play in changing
the culture in attitudes towards apologising, along with other measures such
as detailed guidance and training.
105. The Committee does however consider that further work is required at Stage
2 to ensure that the measures in the Bill can work effectively with
professional medical standards and with the Scottish Government‘s
proposed duty of candour. The definition of apology must therefore be
reconsidered and we note that the member in charge has already indicated
that she would be willing to amend this section of the Bill on the basis of
evidence received by the Committee and to ensure it can co-exist with other
legislation and standards.
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106. Most importantly, we must be reassured that individuals wishing to pursue
fair claims are not going to be disadvantaged by the measures in the Bill.
107. The Committee has made a number of recommendations aimed at
improving these and other aspects of the Bill which are set out in the main
body of this report.

1

Apologies (Scotland) Bill, as introduced (SP Bill 60, Session 4 (2015))
Written submissions received by the Justice Committee on the Apologies (Scotland) Bill.
3
Scottish Government Memorandum on the Apologies (Scotland) Bill, pages 2-3
4
Correspondence from the Minister for Community Safety and Legal Affairs to the Committee on
Apologies (Scotland) Bill (17 June 2015)
5
Finance Committee‘s call for evidence on the Apologies (Scotland) Bill.
6
Financial Memorandum on the Apologies (Scotland) Bill.
7
th
Delegated Powers and Law Reform Committee (2015). 26 Report, 2015 (Session 4) on the Apologies
(Scotland) Bill at Stage 1.
8
Section 2(3) of the Bill permits the Scottish Ministers to modify the list of civil proceedings which are
excepted from the effect of the Bill. This power enables additions to be made to the list of exceptions,
for an exception to be removed, or for the description of the exception to be adjusted. This power is
subject to the affirmative procedure.
9
A consultation process is part of the procedure that MSPs must follow in order to obtain the right to
introduce a Member‘s Bill.
10
Consultation on draft proposal for an Apologies (Scotland) Bill, page 8
11
Summary of consultation responses on draft proposal for an Apologies (Scotland) Bill, page 14.
12
Cross-party support of 18 other members is required to enable a member to introduce a Members‘ Bill.
13
Scottish Parliament Information Centre (2015). Apologies (Scotland) Bill. SPICe Briefing SB 15/29,
page 9
14
SPICe briefing SB 15/29, page 10.
15
SPICe briefing SB 15/29, page 10.
16
The Compensation Act 2006 specifies certain factors that may be taken into account by a court
determining a claim in negligence or breach of statutory duty; and to make provision for the regulation of
claims management services.
17
SPICe briefing SB 15/29, page 9.
18
House of Lords, 7 March 2006.
19
Ministry of Justice (2012). Memorandum to the Justice Select Committee on its Post-Legislative
Assessment of the Compensation Act 2006, page 20
20
Health (Tobacco, Nicotine etc. and Care) (Scotland) Bill, as introduced (SP Bill 73, Session 4 (2015)).
21
Policy Memorandum on the Health (Tobacco, Nicotine etc. and Care) Scotland) Bill
22
Policy Memorandum on the Apologies (Scotland) Bill, paragraph 52.
23
Policy Memorandum, paragraph 153.
24
Policy Memorandum, paragraphs 159-160.
25
Policy Memorandum, paragraph 3.
26
Policy Memorandum, paragraph 2.
27
Policy Memorandum, paragraph 2.
28
Policy Memorandum, paragraph 18.
29
Policy Memorandum, paragraph 5.
30
Justice Committee. Official Report, 9 June 2015, Col 12.
31
Justice Committee. Official Report, 9 June 2015, Col 24
32
Justice Committee. Official Report, 9 June 2015, Col 7.
33
Justice Committee. Official Report, 9 June 2015, Col 35.
34
Justice Committee. Official Report, 9 June 2015, Col 7.
35
Law Society of Scotland. Written submission.
36
Association of Personal Injury Lawyers, written submission.
37
Justice Committee. Official Report, 9 June 2015, Col 6.
38
Justice Committee. Official Report, 23 June 2015, Col 11.
39
Justice Committee. Official Report, 23 June 2015, Col 5.
2


50

22

Justice Committee
Stage 1 Report on the Apologies (Scotland) Bill, 15th Report, 2015 (Session 4)

40

Justice Committee. Official Report, 9 June 2015, Col 24.
Forum of Insurance Lawyers. Written submission.
42
Medical and Dental Defence Union Scotland. Written submission.
43
Faculty of Advocates. Written submission.
44
Justice Committee. Official Report, 9 June 2015, Col 38.
45
Justice Committee. Official Report, 9 June 2015, Col 13.
46
Justice Committee. Official Report, 16 June 2015, Col 3.
47
Correspondence from the Minister for Community Safety and Legal Affairs to the Committee on
Apologies (Scotland) Bill (17 June 2015)
48
Justice Committee. Official Report, 16 June 2015, Col 5.
49
Scottish Public Services Ombudsman. Written submission
50
Justice Committee. Official Report, 9 June 2015, Col 27.
51
Financial Memorandum, paragraph 7.
52
Financial Memorandum, paragraph 7.
53
University of Michigan Health System webpages (Accessed 2015).
54
Faculty of Advocates. Written submission.
55
Justice Committee. Official Report, 9 June 2015, Col 12.
56
Justice Committee. Official Report, 16 June 2015, Col 2.
57
Justice Committee. Official Report, 23 June 2015, Cols 9-10.
58
Justice Committee. Official Report, 23 June 2015, Cols 9-10.
59
Policy Memorandum, paragraph 6.
60
Policy Memorandum, paragraph 6.
61
Policy Memorandum, paragraph 15.
62
Justice Committee. Official Report, 9 June 2015, Col 40.
63
Justice Committee. Official Report, 9 June 2015, Col 29.
64
Justice Committee. Official Report, 9 June 2015, Col 3.
65
Justice Committee. Official Report, 9 June 2015, Col 17.
66
Justice Committee. Official Report, 9 June 2015, Col 20.
67
Justice Committee. Official Report, 9 June 2015, Cols 19-20.
68
Justice Committee. Official Report, 9 June 2015, Col 16.
69
Justice Committee. Official Report, 9 June 2015, Col 33.
70
Scottish Public Services Ombudsman. Written submission.
71
Justice Committee. Official Report, 9 June 2015, Col 32.
72
Correspondence from the Minister for Community Safety and Legal Affairs to the Committee on
Apologies (Scotland) Bill (17 June 2015).
73
Correspondence from the Minister for Community Safety and Legal Affairs to the Committee on
Apologies (Scotland) Bill (17 June 2015).
74
Justice Committee. Official Report, 23 June 2015, Col 17.
75
Justice Committee. Official Report, 23 June 2015, Col 14.
76
Justice Committee. Official Report, 23 June 2015, Col 16.
77
Justice Committee. Official Report, 23 June 2015, Col 6.
78
Policy Memorandum, paragraph 7.
79
Policy Memorandum, paragraph 8.
80
Justice Committee. Official Report, 9 June 2015, Col 8.
81
Justice Committee. Official Report, 9 June 2015, Col 22.
82
Association of Personal Injury Lawyers. Written submission.
83
Justice Committee. Official Report, 9 June 2015, Col 5.
84
Justice Committee. Official Report, 9 June 2015, Col 21.
85
Scottish Human Rights Commission. Written submission.
86
Justice Committee. Official Report, 9 June 2015, Col 31.
87
Justice Committee. Official Report, 9 June 2015, Col 8.
88
Justice Committee. Official Report, 9 June 2015, Col 6.
89
Justice Committee. Official Report, 9 June 2015, Col 5.
90
Law Society of Scotland webpages (Accessed 2015).
91
Scottish Civil Justice Council Personal Injury Committee (2015). Minutes of meeting,16 December
2014, item 3.
92
Association of Personal Injury Lawyers. Written submission.
93
Faculty of Advocates. Written submission.
94
Justice Committee. Official Report, 23 June 2015, Cols 15-16.
41

23


51

Justice Committee
Stage 1 Report on the Apologies (Scotland) Bill, 15th Report, 2015 (Session 4)

95

In simple terms, defamation occurs when a person communicates something which contains a
damaging and untrue imputation against the reputation of another person.
96
Section 6 of the Fatal Accidents and Sudden Deaths Inquiry (Scotland) Act 1976 requires the sheriff to
produce a determination. In doing so, the sheriff is required to consider five areas: a) time and place of
the death; b) the cause of death; c) any precautions which may have avoided the death; d) any defects in
the system of working which may have avoided the death, and; e) any other relevant considerations.
97
Policy Memorandum, paragraph 11.
98
Policy Memorandum, paragraph 11.
99
All children‘s hearings court proceedings are civil in nature (even where the grounds relate to an
offence committed by a child) and therefore fall within the scope of the Bill.
100
Scottish Children‘s Reporter Administration. Written submission.
101
Correspondence from the Minister for Community Safety and Legal Affairs to the Committee on the
Apologies (Scotland) Bill (17 June).
102
Justice Committee. Official Report, 23 June 2015, Col 11.
103
Scottish Government Memorandum on the Apologies (Scotland) Bill, pages 2-3.
104
Justice Committee. Official Report, 23 June 2015, Col 15.
105
Correspondence from the Minister for Community Safety and Legal Affairs to the Committee on the
Apologies (Scotland) Bill (17 June 2015), page 6.
106
SPICe briefing, page 7.
107
Justice Committee. Official Report, 9 June 2015, Col 14.
108
Justice Committee. Official Report, 23 June 2015, Col 5.
109
British Medical Association. Written submission.
110
Justice Committee. Official Report, 9 June 2015, Col 25.
111
Justice Committee. Official Report, 9 June 2015, Col 25.
112
Justice Committee. Official Report, 9 June 2015, Col 40.
113
Justice Committee. Official Report, 9 June 2015, Col 37.
114
General Medical Council. Supplementary written submission.
115
Justice Committee. Official Report, 9 June 2015, Col 6.
116
Justice Committee. Official Report, 23 June 2015, Col 7.
117
Justice Committee. Official Report, 23 June 2015, Cols 7-8.
118
Justice Committee. Official Report, 9 June 2015, Col 26.
119
Justice Committee. Official Report, 9 June 2015, Col 26.
120
Correspondence from the Minister for Community Safety and Legal Affairs to the Committee on the
Apologies (Scotland) Bill (17 June 2015).
121
Justice Committee. Official Report, 16 June 2015, Col 9.
122
Justice Committee. Official Report, 16 June 2015, Col 10.
123
Justice Committee. Official Report, 16 June 2015, Col 6.
124
Justice Committee. Official Report, 23 June 2015, Col 16.
125
Financial Memorandum, paragraph 4.
126
Financial Memorandum, paragraph 4.
127
Financial Memorandum, paragraph 12.
128
Financial Memorandum, paragraph 13.
129
Financial Memorandum, paragraph 14.
130
Written submissions received by the Finance Committee on the Apologies (Scotland) Bill.
131
Faculty of Advocates. Written submission.


52

24

Justice Committee
Stage 1 Report on the Apologies (Scotland) Bill, 15th Report, 2015 (Session 4)

Annexe A
Extracts from the minutes of the Justice Committee and associated written
evidence

16th Meeting, 2015 (Session 4) Tuesday 19 May 2015
Apologies (Scotland) Bill (in private): The Committee agreed (a) the timetable
for its consideration of the Bill at Stage 1; (b) witnesses; and (c) to delegate to
the Convener authority to approve the final composition of witness panels.
Margaret Mitchell did not participate in this item by virtue of Rule 9.13A.2(b). Gil
Paterson declared an interest as a member of the Federation of Small
Businesses.

20th Meeting, 2015 (Session 4) Tuesday 9 June 2015
Apologies (Scotland) Bill: The Committee took evidence, in round-table
format, on the Bill at Stage 1 from—
Ronnie Conway, Co-ordinator in Scotland, Association of Personal Injury
Lawyers;
David Stephenson QC, Faculty of Advocates;
Graeme Watson, Scottish representative, Clinical Negligence Sector Focus
Team, Forum of Insurance Lawyers;
Laura Ceresa, Solicitor and member of the Society Health and Medical Law
Committee, Law Society of Scotland;
Paul McFadden, Head of Complaints Standards, Scottish Public Services
Ombudsman;
Charlie Irvine, Senior Teaching Fellow, University of Strathclyde;
Dr Sally Winning, Deputy Chair, British Medical Association Scotland;
Dr Anthea Martin, Joint Head of Medical Division, Medical and Dental Defence
Union of Scotland;
Dr Gordon McDavid, Medicolegal Adviser, Medical Protection Society;
Bruce Adamson, Legal Officer, Scottish Human Rights Commission;
Geraldine McCann, Head of Administration and Legal Services, South
Lanarkshire Council.
Roderick Campbell declared an interest as a member of the Faculty of
Advocates.
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Written evidence
Association of Personal Injury Lawyers
British Medical Association Scotland
Faculty of Advocates
Forum of Insurance Lawyers
Law Society of Scotland
Medical and Dental Defence Union of Scotland
Scottish Human Rights Commission
Scottish Public Services Ombudsman
Charlie Irvine, University of Strathclyde
21st Meeting, 2015 (Session 4) Tuesday 16 June 2015
Apologies (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
Paul Wheelhouse, Minister for Community Safety and Legal Affairs, and
Professor Craig White, Divisional Clinical Lead, Healthcare Quality and Strategy
Directorate, Scottish Government.

22nd Meeting, 2015 (Session 4) Tuesday 23 June 2015
Apologies (Scotland) Bill: The Committee took evidence on the Bill at Stage 1
from—
Margaret Mitchell, Member in Charge of the Bill, Scottish Parliament.
Roderick Campbell declared an interest as a member of the Faculty of
Advocates.

24th Meeting, 2015 (Session 4) Tuesday 8 September 2015
Apologies (Scotland) Bill (in private): The Committee considered a draft
Stage 1 report. Various changes were agreed to and the Committee agreed its
report to the Parliament.
Margaret Mitchell did not participate in this item by virtue of Rule 9.13A.2(b).
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Annexe B
List of other written evidence
Core Solutions
Federation of Small Businesses
General Medical Council
General Medical Council (supplementary submission)
Medical Protection Society
Nursing and Midwifery Council
Professor Prue Vines, University of New South Wales
Scottish Children's Reporter Administration
Scottish Independent Advocacy Alliance
Scottish Legal Complaints Commission
Simpson and Marwick
Society of Local Authority Chief Executives (Scotland)
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Written submission from the Association of Personal Injury Lawyers
The Association of Personal Injury Lawyers (APIL) wDVIRUPHGE\SXUVXHUV¶ODZ\HUVWR
represent the interests of personal injury victims. APIL is a not-for-profit organisation
with 24 \HDUV¶KLVWRU\ of working to help injured people gain the access to justice they
need. APIL currently has around 4,000 members, 183 of whom are in Scotland.
Membership comprises solicitors, advocates, legal executives and academics whose
interest in personal injury work is predominantly on behalf of pursuers.
The aims of the Association of Personal Injury Lawyers (APIL) are:
x to promote full and just compensation for all types of personal injury;
x to promote and develop expertise in the practice of personal injury law;
x to promote wider redress for personal injury in the legal system;
x to campaign for improvements in personal injury law;
x to promote safety and alert the public to hazards wherever they arise; and
x to provide a communication network for members.
Executive summary
1.
There has been a declining level of litigaWLRQ LQ 6FRWODQG¶V FLYLO FRXUWV and the
Apologies (Scotland) Bill should not be used a solution to a problem which does not
exist.
2.
Scots law attaches great importance to admissions after an event. By not
allowing an admission to be used as evidence, the Bill overturns more than 150 years of
Scots law.
3.
People should feel free to apologise if a mistake has been made, as a court will
not make a ruling on a case based solely on an apology. Legal cases are taken on their
merits by the courts, and there is already judicial discretion as to whether an apology is
an admission of liability.
4.
The Bill risks turning the Scottish civil justice system into a second rate system
compared to the criminal justice system. Society would never tolerate an apology not
being presented as evidence in a criminal case.
Introduction
5.
APIL welcomes the opportunity to respond to the call for evidence on the
Apologies (Scotland) Bill. No one can be against the idea that persons and parties
should be free to make expressions of sorrow or regret about matters which have
occurred, and for which they bear some responsibility. If a meaningful apology does
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illustrate a degree of liability, however, it would be illogical and unjust if no
consequences were to be attached to that apology.
6.
The policy memorandum which accompanies the Bill states that the Bill should
UHGXFHWKH³EODPHFXOWXUH´ZKLFKDOOHJHGO\H[LVWVLQ6FRWODQG but the Bill should not be
used as a solution to a problem which does not exist.
7.
It is important to reflect on what Sheriff Principal Taylor said in his recent Review
of Expenses and Funding of Civil Litigation in Scotland. In his report, Sheriff Principal
Taylor said figures from data published by the Scottish Government confirmed there has
D EHHQ D GHFOLQLQJ OHYHO RI OLWLJDWLRQ LQ 6FRWODQG¶V FLYLO courts1, and so there are no
grounds for wholesale reform as suggested. Good intentions should not produce bad
law.
Definition of apology
8.
&ODXVHWKUHHRIWKH%LOOGHILQHVDQDSRORJ\DVFRQWDLQLQJµDQH[SUHVV or implied
DGPLVVLRQRIIDXOW¶7KHFXUUHQWlaw is based on the case of Gordon v Stewart (1842), in
which the issue was whether the defender had punched the pursuer. After the incident
the defender was heard admitting that such a punch took place. Under rules at that time
against hearsay evidence in civil proceedings, the admission should have been
excluded from evidence, but it was allowed. Since then, Scots law has attached great
importance to admissions after an event on the very simple but powerful grounds that
those admissions are very likely to be true. The same logic has been applied to the
criminal law system, whereby confessions by an accused person are treated as
exceptions to the hearsay rule. Any justice system which attaches such importance to
the establishment of the truth of factual matters should think very carefully before
abandoning such a highly potent mechanism for truth seeking.
9.
If the Bill is passed with an apology defined as drafted, it could have serious
consequences, and risk denying injured people access to justice, such as in this
hypothetical case:
10.
Driver A emerges from a minor road and immediately turns right, knocking down
a child who is starting to cross the road. The child suffers serious brain injury. Driver A
says in reply to the police interview: ³,DPVRUU\ , MXVW ZDVQ¶W SD\LQJ DWWHQWLRQ´ By the
time driver A has time to reflect on matters he takes a different view. He now decides
that there was nothing he could do, and the child simply ran out on to the road without
any warning. There is no other witness evidence available. In terms of the proposed
OHJLVODWLRQWKHFKLOG¶VDFWLRQIRUGDPDJHVZLOOIDLORQWKHEXUGHQRISURRIDVWKHGULYHU¶V
statement of fault would be inadmissible.
11.
The Apologies (Scotland) Bill goes much further than the law in some other
jurisdictions. The Compensation Act 2006 includes a section on apologies in England
and Wales but which does not prevent apology being used in evidence. Section two of
the Act reads:
1

The Taylor Review, Review of Expenses and Funding of Civil Litigation in Scotland, page iii.
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Apologies, offers of treatment or other redress
An apology, an offer of treatment or other redress, shall not of itself amount to an
admission of negligencHRUEUHDFKRIVWDWXWRU\GXW\¶
12.
Section two of that Act meets the principle of encouraging appropriate
expressions of regret, whilst retaining the capability to use that expression where there
is a clear acceptance of legal responsibility. If the Justice Committee is persuaded that
there needs to be an encouragement to provide an apology, then the terms of that
legislation will suffice.
Unintended consequences
13.
The Bill, as drafted, would have unintended consequences affecting the preaction protocol for personal injury cases. Under the current voluntary protocol, any
admission of liability is binding, but the Bill would override this provision if an apology
inadmissible as evidence.
14.
Compulsory pre-action protocols were recommended by the Scottish Civil Courts
Review. Following a consultation in November 2014, the Personal Injury Committee of
the Scottish Civil Justice Council has agreed that the personal injury pre-action protocol
should become compulsory, and should apply to all local sheriff courts as well as the
specialist personal injury court. If the Bill were to override the provisions on admission of
liability in the protocol, this would provide a loophole to defenders which would seriously
undermine the effectiveness of a supposedly compulsory process.
Apologies in evidence
15.
We recognise that receiving an apology is often an important part of obtaining
justice, and there is nothing to prevent an apology being made when something has
gone wrong. A court will not currently make a ruling on a case based solely on an
apology, and instead will review carefully all evidence which is presented before the
court.
16.
There is nothing to stop NHS Scotland apologising if it believes there has been a
mistake, as it is the long established Hunter v Hanley test which a court will take into
consideration ± an apology alone will not suffice. The case of Hunter v Hanley
established a test to show that a doctor must have adopted the usual and normal
practice expected. If, however, the doctor has failed the meet the minimum standard,
and something has gone wrong resulting in injury or death, all evidence, including an
apology, will be made available to the court. While an apology is often an important
piece of evidence to show that something has gone wrong, the courts will decide if the
apology is the most relevant piece of information.
17.
There is evidence to show that a court will dismiss the suggestion that an
apology is an admission of liability, and the case of George King v Quarriers is an
example of this. In this case, the pursuer, who as a child was a resident in a home run
3
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by the defenders, had sought damages in respect of physical injuries sustained as a
result of alleged assaults in the home.
18.
As part of his case, the pursuer referred the court to a petition lodged with the
Scottish Parliament in 2002, calling on the Parliament to urge the (then) Scottish
Executive to conduct an inquiry into past institutional child abuse. In response to an
invitation from the Public Petitions Committee to comment on the petition ³WKH
defenders stated that if any individual suffered abuse in their home then they
DSRORJLVHG´2. The case was heard by Lady Smith, who when reviewing the evidence
ruled that the apology GRHVQRW³DPRXQWWRDQDGPLVVLRQRIOLDELOLW\´DQGWKDWLWGRHV not
³DPRXQWWRDQDGPLVVLRQWKDWDQ\WKLQJKDSSHQHGWRWKLVSXUVXHUZKLOVWKHZDVUHVLGHQW
LQWKHKRPH´
19.
An apology was also presented as evidence in the case of Lockhart Bryson v BT
Rolatruc Limited3. In this case, the pursuer suffered an injury at work in which his left
foot was run over by one of the rear wheels of a reach truck, causing soft tissue injuries
in the foot. In evidence, it was reported that the driver of the truck had ³DSRORJLVHG WR
KLP IRU UXQQLQJ RYHU KLV IRRW KRZHYHU KH ZDV XQDEOH WR UHPHPEHU KLV H[DFW ZRUGV´
There were also two other witnesses who heard the driver apologise, with one of the
ZLWQHVVHVWKLQNLQJ³WKDWWKHDSRORJ\ZDVLQWKHQDWXUHRI DQH[SUHVVLRQRIFRQFHUQ´
20.
Presiding RYHU WKH FDVH /RUG 2VERUQH VDLG WKDW LQ WKH LVVXH RI OLDELOLW\ ³WKH
crucial factual question which has to be resolved is what happened immediately before
the rear of the reach truck ran over the left foot of the purVXHU´DQG/RUG2VERUQHZRXOG
have to consider the evidence of what happened before the event, and not the
subsequent apology. In his conclusion, Lord Osborne made no reference to the apology
which had been made. While the apology was submitted in evidence, it appeared to
play no part in the decision reached by Lord Osborne to find in favour of the pursuer.
The effect of the Bill
21.
The Apologies (Scotland) Bill risks turning the Scottish civil justice system into a
second rate system, compared with the criminal justice system. In the criminal justice
system where a defender is facing an assault charge and apologises for that offence,
society would never tolerate that apology not being used as evidence to the court of
wrongdoing by the defender. It would be absurd and unjust if the same apology could
not then be used as evidence if a civil case were also to be brought against the same
defender.
Sam Ellis
Parliamentary Officer
APIL
7 May 2015

2
3

https://www.scotcourts.gov.uk/opinions/2006CSOH158.html
https://www.scotcourts.gov.uk/opinions/OSB0210.html
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Justice Committee
Apologies (Scotland) Bill
Written submission from the British Medical Association Scotland
Introduction
1.
In the NHS, a poor response to a complaint can be frustrating for patients and
their relatives. Many people raising a complaint want to receive a fair hearing and to
receive an apology at the very least, and in many cases to be reassured that lessons
have been learned by the individual or organisation. Indeed, in many cases, if there
had been an early apology, the person/people affected would not have felt the need
to make a formal complaint. The provision in this Bill to provide legal protection from
litigation to those who give the apology will no doubt be reassuring to staff working in
the NHS. However, as detailed in our response below, we would encourage the
Committee to consider how this legislation would work in practise in relation to
professional regulatory bodies, such as the General Medical Council.
2.
As well as providing for the removal of the possibility of an apology being
used as evidence of liability, the Bill also seeks to change the culture of public sector
organisations by making it easier for people to make apologies without fearing
µEODPH¶7KH%0$KDVDFWLYHO\VXSSRUWHGWKHLQWURGXFWLRQRIDQRIDXOWFRPSHQVDWLRQ
scheme, which from a similar perspective, seeks to move away from the blame
culture that pervades the NHS, as well as providing a more streamlined and effective
means for patients and their relatives to seek compensation when things go wrong.
3.
NHS Scotland provides a single route for making a complaint against any
NHS service. The complaints process is intended to provide an investigation,
explanation, and where appropriate, an apology. The NHS has taken great strides to
improve the NHS complaints process for patients (and relatives). Efforts have also
been made to improve communication and transparency and clinical governance
structures are in place to assure that apologies are dealt with appropriately.
4.
The Patient Rights Act (2011) modernised the NHS complaints process to
provide independent support for patients wishing to take a complaint forward and
ensure that organisations learn from their mistakes.
5.
The NHS has also introduced measures which it claims will improve the
culture within the NHS to support and encourage staff to speak out when things go
wrong. PIN guidelines, an anonymous whistleblowing phone line where staff can
raise concerns, and existing professional regulatory standards have all tried to end
the culture where staff feel that they are unable to speak up without consequences
for their career or reputation. Only recently, the Scottish Government has announced
its intention to legislate for a statutory Duty of Candour in the NHS and it would be
interesting for the Committee to consider how this duty of candour might work
alongside this piece of proposed legislation if both were to be introduced.
6.
The BMA would also ask the Committee to consider whether this legislation
on its own would drive cultural change or whether our experience within the NHS
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(and the wider public sector) is a clear indication that there are other, more
significant factors that may help to build a more positive culture for staff.
Below pOHDVHILQGWKH%0$¶VUHVSRQVHVWRWKHTXHVWLRQVVHWRXWLQWKH&RPPLWWHH¶s
call for evidence:
Is there merit in providing legal protection to an expression of apology as set
out in the Bill?
7.
Yes, the BMA believes that there is potential merit in creating a situation
where individuals feel that they are able to speak up to express regret or apologise
where something has gone wrong without fearing legal recourse.
Do you agree with the legal proceedings covered under section 2 of the Bill,
and the exceptions for fatal accident inquiries and defamation proceedings?
8.

N/A

Do you agree with the definition of apology in section 3 of the Bill?
9.

N/A

Do you agree that the Bill will facilitate wider cultural and social change as far
as perceptions of apologies are concerned, as suggested in the Policy
Memorandum on the Bill?
10.
As set out in the introduction to this response, the NHS has attempted several
times to improve the way that individuals and organisations deal with situations
where something has gone wrong. Changes to the NHS complaints process, the
introduction of PIN guidelines about raising concerns and other schemes to support
staff to speak up when things go wrong have all been introduced in recent years.
However despite all this, there remains a culture where many staff are unwilling to
admit to mistakes or acknowledge when things go wrong, not just for fear of litigation,
but also in fear of their jobs and their position within their team.
11.
Within the medical profession, doctors are already expected to be open and
honest with patients when things go wrong. 7KH *HQHUDO 0HGLFDO &RXQFLO¶V *RRG
Medical Practice Guidance states:
12.
³,IDSDWLHQWXQGHU\RXUFDUHKDVVXIIHUHGKDUPRUGLVWUHVV\RXPXVWDFW
immediately to put matters right, if that is possible. You should offer an apology and
explain fully and promptly to the patient what has happened, and the likely short-term
and long-term effects.
13.
³ 3DWLHQWV ZKR FRPSODLQ DERXW WKH FDUH RU WUHDWPHQW WKH\ KDYH UHFHLYHG
have a right to expect a prompt, open, constructive and honest response including
an explanation and, if appropriate, an apology. <RX PXVW QRW DOORZ D SDWLHQW¶V
FRPSODLQWWRDIIHFWDGYHUVHO\WKHFDUHRUWUHDWPHQW\RXSURYLGHRUDUUDQJH´
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14.
Although this guidance is not statutory, Good Medical Practice clearly sets out
the principles and values on which good practice is founded and these principles
together describe medical professionalism in action. The guidance is addressed to
doctors, but it is also intended to let the public know what they can expect from
doctors. If doctors do not adhere to the principles outlined in Good Medical Practice,
their registration can be called into question.
15.
The BMA agrees that removing the threat of litigation could encourage more
and better communication between doctor and patient in explaining the nature and
cause of any mishap to the patient concerned, encouraging accountability by the
doctor to his/her patient in line with professional guidelines.
16.
However, BMA Scotland requires clarity on how this legislation would work in
practise with GMC standards and their investigative and adjudicatory processes.
There is a real risk, irrespective of the status of such an apology in Scottish law, that
the GMC might consider one as an admission of fault or evidence of poor
performance in the course of their pursuance of individual cases. Professional
regulation is a reserved matter and as such, the Scottish Government has no direct
authority over the GMC. Therefore it is unclear at this stage how this legislation could
prevent such an apology made by a doctor being inadmissible or immune to
investigation in the professional regulatory situation.
17.
GMC investigative processes are often a very stressful experience for doctors
and not infrequently take many months or longer to conclude. There is a real risk that
a well-intentioned Bill could be to the significant detriment of some doctors who have
no performance related problems, and also raises the possibility that fear of
investigation may discourage doctors from making an otherwise sensible and
desired apology.
18.
Detailed discussion with the GMC is, in our view, absolutely necessary in this
regard. The BMA would therefore caveat any general welcome of this Bill with
caution based on the above concerns.
19.
It is also not clear where this legislation would fit alongside the Scottish
*RYHUQPHQW¶V SURSRVDOV IRU D 'XW\ RI &DQGRXU DQG ZH ZRXOG HQFRXUDJH WKH
&RPPLWWHHWRFRQVLGHUWKLVDVWKH\DSSURDFKWKLVPHPEHU¶V%LOO
Are there any lessons that can be learned from how apologies legislation
works in practice in other legislatures?
20.

N/A

Gail Grant
Public Affairs Manager
BMA Scotland
7 May 2015
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Faculty of Advocates
)XUWKHU WR WKH FDOO IRU HYLGHQFH E\ WKH 6FRWWLVK 3DUOLDPHQW¶V -XVWLFH &RPPLWWHH LQ
connection with the general principles of the Apologies (Scotland) Bill, which was
introduced in the Scottish Parliament on 3 March 2015.
General comments
1.
The Faculty of Advocates (the Faculty) responded in 2012 to a consultation
document issued on 29 June 2012 in connection with a draft proposal by Margaret
Mitchell MSP, Member for the Central Scotland Region, with a view to introducing a
0HPEHU¶V%LOOLQWKH6FRWWLVK3DUOLDPHQW$WWKDWWLPHWKHUHZDVQRGUDIW%LOO
2.
The Faculty supported the general aim, which was to improve complainer
satisfaction and reduce the incidence of litigation and the unnecessary prolongation
of complaints and grievance procedures; but doubted whether legislation was
necessary, or would have the desired effect. The Faculty noted the lack of empirical
studies cited by the consultation document that clearly demonstrated the causal
potency of apologies legislation, and the absence of obvious effect notwithstanding
the practice of apology in the National Health Service in England and Wales, and in
Scotland. The Faculty suggested that there was little evidence of apologies currently
having an impact on the outcome of Scots civil litigation, noting that only one
example was given by the consultation document and that there was nothing to
suggest that the apology had played any significant part in that decision.
3.
7KH )DFXOW\ KDV FRQFHUQV DULVLQJ IURP WKH GHILQLWLRQ RI ³DSRORJ\´ LQ WKH %LOO
and the intended application of the section 1 protection to all civil proceedings, with
the exception of Fatal Accident Inquiries and defamation actions.
4.
The Faculty notes the inclusion in the Financial Memorandum accompanying
the Bill of references said to support causal efficacy.
However the Faculty is
concerned that (a) the references may not in fact be supportive, and (b) the
quotation from a 2011 paper by Ho and Liu in paragraph 10 of the Financial
Memorandum has been taken out of context.
5.
The principal object of the Bill is that, by the protection of apologies (as
defined), a culture of apology would be promoted, and resort to litigation would
reduce. The Faculty is not clear how this might come about, or what the effects might
be. The merit of such protection is intrinsically bound to its effects, which, in our
view, remain to be demonstrated.
6.
The Faculty would draw attention to an error in paragraph 11 of the Financial
Memorandum. It is not, and has never EHHQWKHFDVHWKDW³DOOSHUVRQDOLQMXU\FODLPV
IRU RUPRUHDUHKHDUGDWWKH&RXUWRI6HVVLRQ´&ODLPVIRUOHVVWKDQ 
(now £100,000) could not be brought in the Court of Session. Claims for sums in
excess of £5,000 have always been able to be brought in the Sheriff Court.
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Is there merit in providing legal protection to an expression of apology as set
out in the Bill?
7.
The Faculty notes that the definition of apology in section 3 of the Bill extends
WRDQDSRORJ\³ZKLFKFRQWDLQV(a) an express or implied admission of fault in relation to the act, omission or
outcome,
E DVWDWHPHQWRIIDFWLQUHODWLRQWRWKHDFWRPLVVLRQRURXWFRPH«´
8.
In the documents supporting the Bill the paradigm example used is an action
of damages arising from personal injuries. The Faculty suggests that if the matters
set out in section 3(a) and (b) are to remain within the definition of apology then it
might be better to restrict the scope of any legislation to personal injuries actions, for
the reasons discussed below.
9.
Even in the personal injuries paradigm there is the potential for conflict
between the Bill and existing measures seeking to simplify and expedite
proceedings. Pre-action protocols in personal injuries cases usually seek to clarify
from the outset whether fault is in issue and, to this end, encourage early and frank
exchange of factual information. In Scotland pre-action protocols covering personal
injury claims and industrial disease claims, provide for admissions of liability to be
binding. [ http://www.lawscot.org.uk/rules-and-guidance/section-f-guidance-relatingto-particular-types-of-work/division-d-court-work/advice-and-information/pre-actionprotocol-in-personal-injury-cases/ ] Where an unequivocal admission of fault has
been made the Bill, if passed, would seem to prevent a party from founding upon the
admission. The result might be individual injustice. More generally attempts to
encourage the adoption of pre-action protocols might be undermined. Any negative
impact upon the effective use of existing personal injury pre-action protocols would in
our view be counter-productive.
10.
More generally the Faculty is concerned that section 3(a) would render
inadmissible in evidence an apology that also incorporates an admission of fault. We
note that an identical admission of fault would be admissible or not depending upon
whether it included an apology. We would regard such a consequence as
unfortunate. It appears arbitrary. Whether or not an extra-judicial admission of fault is
binding is normally a matter of intent: Van Klaveren v Servisair UK Ltd 2009 SLT 576
[
http://www.scotcourts.gov.uk/search-judgments/judgment?id=a23386a6-898069d2-b500-ff0000d74aa7 ]
11.
A similar point arises in connection with section 3(b) and extra-judicial
admissions of fact: why should these be rendered inadmissible because they are
conjoined with an apology?
12.
In its response to the consultation document issued on 29 June 2012, the
Faculty expressed doubt that apologies falling short of an admission of liability had
any real impact upon the outcome of civil litigation. Reference was made to the case
of Bryson v BT Rolatruc Ltd as an example of an apology being admitted as
evidence. The evidence in the case included an alleged verbal apology given
spontaneously by a fork lift truck driver in the immediate aftermath of an accident.
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The making or withholding of a spontaneous apology of that sort, which might be
VDLGWREHSDUWRIWKHHYHQWLWVHOIRU³GHUHFHQWL´ does not appear to us to be liable to
influence by the legal protection created by the Bill. The admissibility in legal
proceedings of such apologies is unlikely to encourage or discourage spontaneous
apology at or shortly after an adverse event. If the Bill is passed as presently
worded, the injured recipient of a de recenti apology would be unable to rely upon it
in legal proceedings. That would be, in our view, an unwelcome outcome. We
suggest that consideration is given to excluding de recenti apologies from the scope
of any protection provided by legislation.
Do you agree with the legal proceedings covered under section 2 of the Bill,
and the exceptions for fatal accident inquiries and defamation proceedings?
13.
As drafted, the Bill will apply to all civil proceedings except Fatal Accident
Inquiries and defamation actions. It is not intended to apply to criminal
proceedings.
14.
The Faculty agrees that Fatal Accident Inquiries and defamation actions
should be excluded from the scope of section 2 of the Bill.
15.
The documents accompanying the Bill, and the material referred to in those
documents, focus primarily on personal injury actions: in particular on medical
negligence actions.
16.
For the reasons discussed below, the Faculty doubts whether the experience
in other jurisdictions cited by the support documents can be relied upon. The Faculty
is concerned that the evidential focus is solely on personal injury cases and that no
evidence is adduced dealing with the potential impact of the Bill on other areas, e.g.,
family law, the law of contract, debt actions, commercial litigation, administrative law,
etc.. The Faculty suggests that consideration is given to restricting the applicability of
any legislation to personal injury actions in the first instance. If the Bill is enacted,
then its effect on personal injuries actions can be analysed and a decision made as
to whether its provisions ought to be extended to other civil proceedings.
17.
The Faculty suggests that the Bill should provide, specifically, that it does not
apply to pre-litigation personal injury claims proceeding on the basis of Pre-action
Protocols where those Protocols provide for the making of binding admissions of
fault: alWKRXJKVXFKSURWRFROVDUHQRW³SURFHHGLQJV´
Do you agree with the definition of apology in section 3 of the Bill?
18.
The Faculty does not agree with the definition, as presently worded. We do
not think it desirable to include ³GHUHFHQWL´DSRORJLHV in the protection given by the
Bill: see above. Such apologies are not, in our view likely to be susceptible of
encouragement E\ OHJLVODWLRQ DQG E\ GHILQLQJ DSRORJLHV LQ VXFK D ZLGH ZD\ >³DQ\
statemHQW´@ DQG DSSO\LQJ WKH %LOO WR DQ\ VWDWHPHQW PDGH RXWVLGH SURFHHGLQJV WKH
DGYDQWDJHRIEHLQJDEOHWRUHIHUWR³GHUHFHQWL´DSRORJLHVLVORVWIRUQRobvious gain.
19.
We suggest that consideration is given to altering the definition of apology by
excludinJ ³GH UHFHQWL´ VWDWHPHQWV What counts as de recenti could be decided by
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the court, In our view, such a change would have no real impact on the giving of the
kind of apology which the Bill seeks to encourage, which is a considered response.
20.
The Faculty has already commented above on the consequences of the
provisions in section 3(a) and (b)
Do you agree that the Bill will facilitate wider cultural and social change as far
as perceptions of apologies are concerned, as suggested in the Policy
Memorandum on the Bill?
21.
The Faculty would like to believe that such a simple change in the law would
have the dramatic effect suggested, but remains sceptical that the Bill will achieve its
desired end. Indeed, by providing that an apology is inadmissible, it might promote
the view (in the recipient) that an apology is not worthwhile because it has only been
made with view to avoiding (or lessening) consequences, and is, therefore, not a
³UHDO´DSRORJ\
22.
So far as the Faculty can determine there is no convincing empirical evidence
that an apologies law per se has the dramatic effects contended for, or that it may
have such effects in all types of case. This is despite the widespread adoption in
other jurisdictions. If the effect is so dramatic we would expect this to be
demonstrable. We consider the evidence base put forward in support of the Bill
below.
Are there any lessons that can be learned from how apologies legislation
works in practice in other legislatures?
23.
The Faculty suggests that the evidence in respect of foreign jurisdictions in
paragraphs 6 to 10 of the Financial Memorandum requires careful scrutiny. We note
that the example of New South Wales is no longer cited in support of the cost
savings suggested in the Memorandum: the apologies legislation there being part of
a wider package of measures including a high minimum sum for claims of damages
for pain and suffering (circa Aus $75,000). Express reliance is now placed only on
the experience in claims against medical professionals in the USA: the Michigan
Model and papers by Ho and Lui.
24.
We understand that of the thirty-six US states that have apologies laws
California, Massachusetts, Florida, Tennessee, Texas, and Washington have
general apology statutes that apply across all industries while the other 30 States
have specific laws that only protect the statements of apology made by healthcare
providers. The US data will therefore tend to be skewed towards the impact of
apologies laws on only one economic sector. Moreover some US states have full
apology laws rendering admissions of fault inadmissible whereas other states have
partial apology laws under which admissions of fault are not protected.
25.
We note the prevalence of private medicine in the US and the direct interest
US clinicians have in the outcome of claims, including the effect on their malpractice
insurance premiums and their professional reputation among potential private
patients. In Scotland most healthcare is delivered by the NHS and doctors have the
benefit of Crown indemnity.
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26.
The funding of claims in Scotland differs from the US. The US systems of
funding might mean a higher frequency of claims. The ability and willingness of US
lawyers to take cases on a contingency fee basis is thought to provide a relatively
low barrier to litigation. The US figures might then include cases that would not result
in claims in Scotland.
27.
Anecdotally awards in the US are higher than in Scotland. Jury awards tend to
be higher than judge awards and are common in the US but rare in Scotland. There
might then be greater scope in practice to reduce settlement figures in the US.
28.
Much of the US data involves patients choosing not to sue their doctors, or if
they do so then accepting lower settlement amounts than they might otherwise.
From the perspective of the health provider this might be a good thing. From the
point of view of the patient the benefit is less certain: arguably the healthcare
SURYLGHU¶VVDYLQJLVWKHSDWLHQW¶VXQGHU-compensation.
29.
We append a brief analysis of the Michigan Model and papers by Ho and Lui,
being the sole evidence base in the Financial Memorandum, and suggest that
neither source provides much, if any, support for the contentions as to causal
efficacy made in the Memorandum.
30.
It is not clear how the Michigan Model could apply outwith the institutional
healthcare setting.
31.
Most personal injuries actions raised in Scotland are not against healthcare
providers.
32.
The Faculty is therefore unable to understand the suggestion in paragraph 12
of the Financial Memorandum that, based on the experience of the Michigan Model,
the passing of the Bill might result in a reduction in the number of Scottish personal
LQMXU\ FDVHV ³RI DURXQG  LQ HLJKW \HDUV´ 7KLV LV WKH DSSUR[LPDWH UHGXFWLRQ in
medical malpractice claims achieved by the Michigan Model between 1999 and
2006.
33.
/HVWWKH)DFXOW\EHDFFXVHGRIKDYLQJUHJDUGWRLWVRZQPHPEHUV¶LQWHUHVWVLQ
this matter we note that the Michigan Model is said in practice to benefit lawyers.
34.
We offer no criticism of the Michigan Model, which appears to work well in
Michigan. However Faculty is uncertain that very much can be taken from the
example of the Model in support of the current Bill.
35.
Turning to Ho and Lui, we are unable to express any view on the
mathematical or statistical methods used by them. We assume the journals in which
their articles are published are reputable but do not know what degree of peer review
articles are subjected to before acceptance. The economic ³JDPH PRGHO´ used
seems to us to be capable, if at all, of capturing the motivations of the players if the
doctors are in the private healthcare sector. We cannot see how the analysis can say
much about the likely impact on claims arising from NHS care where Crown
indemnity applies and payments of damages are made (ultimately) by the State, or
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RQFODLPVRXWZLWKWKHKHDOWKFDUHVHFWRU:HVXJJHVWWKDWWKHSDWLHQW¶V³SV\FKLFFRVW´
is also not so obvious in NHS care. Moreover the game model assumes the patient
will incur costs of litigation, and this has to be seen in the context of US practice. The
US state rules on the recoverability of litigation expenses from a losing party vary but
a successful claimant may not be able to recover their costs and a successful
defendant will seldom be able to do so: making it problematic to transpose to
Scotland an economic litigation game model designed for US claims. As matters
stand a successful party in Scotland will usually recover their judicial expenses from
their opponent. A patient in Scotland who has the benefit of legal aid will have only a
very limited potential exposure to litigation costs.
36. I n any event the game model does not appear to us capable of easy extension
to non-medical cases even in other types of personal injury case e.g., road traffic
FDVHVHPSOR\HUV¶OLDELOLW\DQGLQGXVWULDOGLVHDVH
37.
The quotation in paragraph 10 of the Financial Memorandum appears at
pages 182-3 of the Ho and Lui article relied upon. In our view it has been taken out
of context in the Memorandum. In the article it appears as part of the setting out of
WKHDXWKRUV¶³&RQFHSWXDO)UDPHZRUN´,WLVDQH[SODQDWLRQRIWKHFDXVDOPHFKDQLVP
being postulated on the basis of a whole series of assumptions about the specific
economic game model being used. We do not read it as a general statement of fact
relating to all claims: and would be surprised were the authors to support such a
view.
38.
No mention is made in the Financial Memorandum of any impact that the
apology provisions of Section 2 of the Compensation Act 2006 might have had either
on the number of apologies issued or on the volume and cost of litigation in England
and Wales. We are not aware of any evidence suggesting that the provision has had
a substantial effect.
39.
It appears to the Faculty that despite the numerous jurisdictions (including 36
US states) that have adopted apologies legislation the Memorandum does not cite
evidence of a clear and obvious general effect. The only evidence relied upon is from
the US and is either of doubtful relevance or is specific to private US healthcare
provision.
Appendix
The Michigan Model
The Michigan Model is a voluntary system originating with the University of Michigan
Health System, which has since been adopted at a number of other US hospitals. It
extends beyond a simple willingness to apologise for adverse outcomes. It is
explained in the article cited in paragraph 9, footnote 6, of the Financial
Memorandum: A Better Approach to Medical Malpractice Claims?
The University of Michigan Experience, Journal of Health and Life Sciences Law,
January 2009, Vol 2, No 2, page 143
http://www.med.umich.edu/news/newsroom/Boothman%20et%20al.pdf
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The article is by lawyers and doctors who devised and/or implement the Model. It
appears from the article that the success of the Model in reducing claims arises from
its institutional risk management, policy of full disclosure, claims handling and
processes for improving patient care rather than specifically from any practice of
apology. The Michigan state law claims procedures might also contribute materially.
The article does not suggest that apologies are a significant factor in the decline in
claims against the hospitalWKHZRUG³DSRORJ\´DSSHDUVDWSDJHV
148, 157 and158 of the thirty-eight page article.
Paragraph 9 of the Financial Memorandum refers to evidence given by one of the
Michigan Model administrators to a US Senate Committee:
http://www.help.senate.gov/imo/media/doc/boothman.pdf 1HLWKHUWKHZRUG³DSRORJ\´
QRUWKHZRUG³DSRORJLHV´DSSHDUs in the testimony.
The point is made on the University of Michigan Health System website: ³You may
KDYHKHDUGVRPHWKLQJDERXWRXUSROLF\RI³VD\LQJVRUU\´RUDSRORJL]LQJDQGKDYLQJ
an open discussion, when clinical care does not go as planned. And while apologies
DUHFHUWDLQO\SDUWRIRXUDSSURDFKWKHUH¶VPXFKPRUHWRLWWhan that. Communication,
IXOOGLVFORVXUHDQGOHDUQLQJIURPRXUH[SHULHQFHVDUHDOOYLWDO´
http://www.uofmhealth.org/michigan-model-medical-malpractice-and-patient-safetyumhs#summary
0LFKLJDQ KDV DQ DSRORJ\ ODZ EXW WKH %LOOV¶ VXSSRUWLQJ GRFXPHQWV GR QRW JLYH DQ\
obvious indication as to how that law works in conjunction with the Model. It is our
impression from the supporting documents that the Model includes the healthcare
institution making early admissions of fault in appropriate cases. The supporting
materials do not include anything indicating that the Michigan Model relies to any
extent on the non-admissibility of apologies.
Ho and Lui
Paragraph 10 of the Financial Memorandum appears to cite two papers by Ho and
Lui published in the Journal of Empirical Legal Studies. However the citations in
footnotes 7 and 8 are both incorrect. The quotation is from Ho and Lui, :KDW¶V DQ
Apology Worth? Decomposing the Effect of Apologies on Medical Malpractice
Payments Using State Apology Laws, Journal of Empirical Legal Studies, Vol 8,
Issue S1, 179-199, December 2011.
There is a slightly earlier paper than that quoted from by the same authors, Does
Sorry Work? The Impact of Apology Laws on Medical Malpractice, (2011) 43(2) J. of
Risk & Uncertainty 141. The earlier paper might be of greater assistance for present
purposes as it considers apology as a factor in a SDWLHQW¶V GHFLVLRQ WR VXH WKHLU
doctor. It claims to be the first economic study to investigate the impact of State-level
apology legislation on claim frequency and claim ³severity´. It makes the point that
findings associated with hospital-level apology programmes (including the Michigan
ModHO  DUH RI XQFHUWDLQ ³JHQHUDOL]DELOLW\´ The paper concludes that the US state
DSRORJ\ ODZV¶ FRPELQHG HIIHFW LV WR LQFUHDVH DSRORJLHV DQG GHFUHDVH H[SHFWHG
settlement time, and over the long-term should speed up settlements and reduce the
total number and value of malpractice payments. Reduced payments are good for
payers (here doctors) but less obviously so for payees (patients)

7
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The DXWKRUV¶ analysis proceeds on the basis of an initially simple Games Theory
HFRQRPLFPRGHO³KHDOWKFDUHSURYLVLRQDSRORJ\DQGOLWLJDWLRQ´Layers of complexity
are then added. The game model assumes an individual doctor who requires to
make any payment arising from a claim (or, presumably, whose malpractice insurer
requires to do so, subject to any uninsured excess). The claims payment data the
authors use does not include payments made by healthcare institutions.
The later Ho and Lui paper quoted by the Financial Memorandum uses the same
data set and the same economic game model. The point of the study is to seek to
quantify how the value of an apology in medical malpractice litigation depends on the
characteristics of the case. The authors look at instances where claims and
payments have been made: their data does not include cases where a claim has
been made but no payment made. The overall finding is that the passage of an
apology law accounts for a $32,342 (12.8 per cent) decrease in the size of
malpractice payments. But the effect is concentrated e.g., on cases involving
obstetrics and anaesthesia, infants and male patients. There therefore appears to be
a gender and age bias: the payments made to the young and to males are
disproportionately reduced.
Faculty of Advocates
8 May 2015
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Forum of Insurance Lawyers
The Forum of Insurance Lawyers (FOIL) exists to provide a forum for communication
and the exchange of information between lawyers acting predominantly or
exclusively for insurance clients (except legal expenses insurers) within firms of
solicitors, as barristers, or as in-house lawyers for insurers or self-insurers. FOIL is
an active lobbying organisation on matters concerning insurance litigation.
FOIL represents over 8000 members. It is the only organisation which represents
solicitors who act for defendants in civil proceedings.
This response has been drafted by Graeme Watson of Simpson Marwick, following
consultation with the membership.
Shirley Denyer LLP
FOIL Knowledge Services (Consultant)
Question 1 - Is there merit in providing legal protection to an expression of
apology as set out in the Bill?
1.
FOIL supports the aim of the Bill in providing legal protection to an expression
of apology. The Compensation Act 2006 provides similar legal protection in England
and Wales. The policy memorandum states that the Bill aims to encourage the use
of apologies by providing that they are inadmissible in certain civil proceedings and
that the Bill is thereby intended to encourage a change in social and cultural attitudes
towards apologising. It is a moot point as to whether such social and cultural change
will be engendered. However, it is well recognised that a timely apology – usually
accompanied by an explanation – may meet the needs of the complainant.
2.
The Scottish Government recently consulted on proposals to introduce a
statutory duty of candour for health and social care services. That consultation
stated:
6.5
The notification that is to be made [that is, notification of an adverse event
resulting in harm] to the relevant person should be given personally by a suitably
trained representative of the organisation and should include an account of all the
facts known at the time of the disclosure and the plans for the event to be reviewed.
6.7
The organisation must provide an apology and must confirm all of the
actions taken in a written record.
3.
A significant impediment to the duty of candour is the lack of legal protection
for an expression of apology. We therefore welcome the aim of providing such
protection.

1
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4.
The Scottish Public Services Ombudsman may also recommend that an
organisation issues an apology. The SPSO follows up their recommendations to
ensure compliance. If an organisation fails to comply, the SPSO may lay a special
report before the Scottish Parliament. It is invidious that an organisation may be
required to apologise, without the legal protection now proposed.
Question 2 - Do you agree with the legal proceedings covered under Section 2
of the Bill and the exceptions for fatal accident inquiries and defamation
proceedings?
5.
We agree that it is appropriate to exclude defamation proceedings. The policy
memorandum refers to the offer to make amends procedure contained within the
Defamation Act 1996. We agree that defamation proceedings should be excluded in
order to avoid any potential conflict in the legislation.
6.
We do not consider that there should be an exception for fatal accident
inquiries. An inquiry will frequently precede any action for negligence or breach of
statutory duty. The making of an apology is not relevant to any aspect of the sheriff’s
determination under section 6(1) of the Fatal Accidents and Sudden Deaths Inquiry
(Scotland) Act 1976. Further, under section 6(3) the determination of the sheriff is
not to be admissible in evidence or founded on any judicial proceedings arising out
of the death or any accident from which the death resulted. It is an unnecessary and
invidious complication to legislate for an apology being admissible in one forum and
not in another.
7.

We are content that the Bill excludes criminal proceedings.

Question 3 - Do you agree with the definition of apology in section 3 of the
Bill?
8.
We consider that the definition of apology in section 3 is too wide-ranging and
is unnecessary in its scope. Apology is an ordinary English word and its definition
ought to be construed according to the usual canons of construction. This definition
raises the possibility that rather than attempting to construe the word “apology”, the
courts will instead require to construe the words “sorry” and “regret”. We consider
that no specific definition is necessary.
9.
We note that there is no definition of apology in the Compensation Act 2006.
We are not aware that the lack of definition has caused any difficulty or confusion.
10.
If the definition section is retained, we consider that it is helpful for it to specify
that an apology includes those parts of the statement set out in sub-sections (a) to
(c).
Question 4 - Do you agree that the Bill will facilitate wider cultural and social
change as far as perceptions of apologies are concerned?
11.
We are not persuaded that the Bill will result in such cultural and social
changes. However it will not hinder them and the utility of the Bill should not be
judged on this aspect alone.
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12.
We note that the Medical Protection Society, responding to the draft proposal
of Margaret Mitchell MSP in September 2012, stated that they have “long supported
and advised members to be open with patients when something has gone wrong.”
The Medical Defence Union stated that they have been encouraging clinicians to
offer patients an explanation and a sincere apology for over fifty years. The SPSO
has issued guidance on apologies to NHS Scotland. Healthcare professionals should
already provide apologies where appropriate. We are doubtful that legislation will
have any significant effect on altering perceptions of apologies, either within the
medical profession or amongst complainants.
Question 5 - Are there any lessons that can be learned from how apologies
legislation works in practice in other legislatures?
13.

Section 2 of the Compensation Act 2006 is commendably brief and direct:

“An apology, an offer of treatment or other redress shall not of itself amount to an
admission of negligence or breach of statutory duty.”
14.
We consider that there is much merit in the simplicity of this approach. It does
not prevent an apology being admissible as evidence: it does prevent it amounting to
an admission of negligence or breach of statutory duty.
Forum of Insurance Lawyers
8 May 2015
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Law Society of Scotland
Introduction
The Law Society of Scotland (the Society) aims to lead and support a successful and
respected Scottish legal profession. Not only do we act in the interests of our
solicitor members, but we also have a clear responsibility to work in the public
interest. That is why we actively engage and seek to assist in the legislative and
public policy decision making processes.
To help us do this, we use our various Society committees which are made up of
solicitors and non-solicitors to ensure we benefit from knowledge and expertise from
both within and out with the solicitor profession.
The Law Society of Scotland’s Health and Medical Law Sub-committee (the
committee) welcomes the opportunity to consider and respond to Justice
Committee’s call for written evidence on the Apologies (Scotland) Bill. The
committee has the following comments to make.
General
These comments are confined to apologies made within a healthcare context only.
As the Society noted previously1, the proposed purpose of the bill is laudable,
however it remains a little unclear how the outlined proposals will actually achieve its
aims and consideration should be given to how these proposals can make a positive
and beneficial contribution to existing legislation and practice?
An apology can be delivered in many ways and is not easily conducive to formula. It
relies upon interpretation, emotion and often spontaneity of the parties, both giving
and receiving the apology. Such things are difficult to capture within a legislative
framework.
There is also the possibility that the proposals result in duplication of process and
remedy. Many NHS boards already have such procedures in place whereby an
apology can be made without admission of fault, so would such proposal merely be
providing a duplication of processes which already exist- what does it propose to
add to these processes? In addition, the proposal acknowledges that ‘making a
mistake is not the same as being negligent’ and Scots law already has a well
established body of case law which addresses this point. These points will be
considered further below:

1
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Correspondence dated 15 August 2013 to M Mitchell (Appendix 1)

1

Comments
1.
Is there merit in providing legal protection to an expression of apology
as set out in the Bill?
It is our understanding that there is no legal duty requiring health care professionals
to give an apology or an explanation, although there are existing guidelines for
doctors to apologise. The General Medical Counsel Guidance states ‘You must
respond promptly, fully and honestly to complaints and apologise when appropriate’2.
Similar provisions are made by the General Dental Council, the General
Pharmaceutical Council,3 and the Nursing & Midwifery Council. Although nonstatutory, these are established professional standards and a breach can result in a
disciplinary hearing and an adverse finding.
As we understand it, there is a general move by the NHS towards an open
acknowledgement when treatment goes wrong. This is a framework supported by,
among others, the Department of Health, Medical Defence Organisations and
several Royal Colleges. Given the existing guidelines outlined above, it is not clear if
there is anything to be gained beyond this which the Apologies (Scotland) Bill seeks
to add. In addition, as there are currently existing guidelines then there is a
possibility that the proposals may result in duplication of process and remedy.
2.
Do you agree with the legal proceedings covered under section 2 of the
Bill, and the exceptions for fatal accident inquiries and defamation
proceeding?
From a legal perspective, we recognise the professionals have real concerns about
the legal consequences of an apology. They will worry whether an apology amounts
to implied negligence. They will also worry that by making an apology, they may
face disciplinary or fitness to practice proceedings, with potentially very serious
consequences for the healthcare professional involved.
An apology may be misinterpreted by the patient involved or their representative as
an admission of liability possibly leading to lengthy, complex, distressing and costly
claims. Unfortunately not all legal advisers recognise that an acceptance that
treatment has not progressed as might have hoped does not go very far towards the
meeting the legal test of clinical/medical negligence. As a result the patient’s
expectations may be built up, sometimes erroneously and any remaining relationship
which they have with the clinicians or the health service in general may be adversely
affected.
In bringing a successful claim in medical negligence, it is well established that the
pursuer has to prove that there is a duty of care owed by the healthcare professional
to the pursuer, that there was a breach of that duty, and that any loss or injury
suffered has been caused by the breach.

2
3

http://www.gmc-uk.org/guidance/good_medical_practice/treat_fairly.asp
http://www.pharmacyregulation.org/standards/conduct-ethics-and-performance

2
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3.

Do you agree with the definition of apology in section 3 of the Bill?

The parameters of the apology are open to Interpretation, even as defined. As
defined it is recognised that as explained in response to question 1 the NHS Internal
Complaints Procedure already provided this mechanism.
Regulation cannot insure the presence of sincerity or genuineness in an apology.
The Patients Rights (Scotland) Act 20114 may now address many of the issues and
provide both routes and a communication mechanism which a party can use to raise
concerns and complaints.
4.
Do you agree that the Bill will facilitate wider cultural and social change
as far as perceptions of apologies are concerned, as suggested in the Policy
Memorandum on the Bill?
It remains a little unclear how the outlined proposal will actually achieve its aims in
this regard and consideration should be given to how the proposed legislation can
make a positive and beneficial contribution to existing legislation and practice.
5.
Are there any lessons that can be learned from how apologies
legislation works in practice in other legislatures?
It is always interesting to view the practice of other countries. However, no comment
is made in relation to how they would translate into our system.
Appendix 1
Margaret Mitchell MSP
The Scottish Parliament
Edinburgh
EH99 1SP
Date: 15 August 2013
Dear Ms Mitchell,
Re: Proposals for an Apologies (Scotland) Bill
The Society responded to the original consultation in 2012, supporting the principle
aims and objectives of the proposals. At that time, this was considered by the
Society’s Obligations Sub-committee.
In April 2013, the views and comments were sought of the Society’s newly formed
Health and Medical Law sub-committee, whose membership includes professionals
working in the medical law sector, including medical negligence (pursuers and
respondent) the NHS and the Medical Protection Society.

4
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http://www.legislation.gov.uk/asp/2011/5/contents

3

General observations on the proposals
The general view of the Health and Medical Law Sub-committee (the committee)
reflects that of the response in 2012, in agreeing with the aims and objectives of the
proposals. However, in the committees view, it remains a little unclear how the
outlined proposals will actually achieve its aims and consideration should be given to
how these proposals can make a positive and beneficial contribution to existing
legislation and practice.
The committee notes that there is currently no legal duty requiring Healthcare
professionals to give an explanation or an apology, although there are existing
guidelines for doctors to apologise. The General Medical Council guidance states:
“Patients who complain about the care or treatment they have received have a right
to expect a prompt, open, constructive and honest response including an
explanation and, if appropriate, an apology.” Similar provisions are made by the
General Dental Council and the Nursing & Midwifery Council. While these are merely
guidelines, a breach can result in a disciplinary hearing and an adverse finding.
As the committee understands, there is a general move by the NHS towards an open
acknowledgment when treatment goes wrong. This is a framework supported by,
among others, the Department of Health, Medical Defence Organisations and
several Royal Colleges.
Given the existing guidelines outlined above, is there anything beyond those which
the proposals seek to add? In addition, as there are currently existing guidelines
then there is the possibility that the proposals may result in duplication of process
and remedy.
It is acknowledged, that in some cases, a timeous apology may save a situation from
escalating to a more formal redress and litigation, however, the proposed
Outcomes would need to make it clear that they do not seek to be a substitution for
transparency and accountability of the healthcare professional. In the light of recent
events in the NHS in England, public reassurance would need to be provided that
this was the case but it is also an opportunity to demonstrate that this can be
achieved in Scotland.
A final point on general observation of the proposals, if the outcomes are to reduce
litigation and enhance patient satisfaction then arguably a more fundamental change
in approach as to how, in Scotland, we deal with alleged wrongdoing or complaint,
may be required.
The nature of the apology
The parameters of the apology are open to interpretation. Other respondents note
that research would indicate that other factors have to be considered. For example
does the apology stand in isolation, or would an explanation of events accompany
the apology? The proposals indicate the latter aiming to ‘[ensure] the same thing
doesn’t happen to anyone else’. An apology alone will not necessarily achieve that.

4
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The inclusion of a ‘review’ would bring similar issues. Whilst a review may provide
depth and meaning to the apology, in practice how would this work? Legislation
cannot ensure the presence of sincerity or ‘genuineness’ in an apology. Would the
review provide feedback to the party seeking the apology? What would happen if
they were not satisfied with the review- could they appeal? If the review contained
suggestions to modify or change a current practice in an attempt to mitigate
reoccurrence, how would this be implemented and monitored?
The Patients’ Rights (Scotland) Act may now address many of these issues and
provide both routes of communication and mechanisms in which a party can raise
concerns and complaints.
Legal perspective
From a legal perspective, the committee recognises that healthcare professionals
clearly have real concerns about the legal consequences of an apology. They will
worry whether an apology amounts to implied negligence. They will also worry that
by making an apology, they may face disciplinary or fitness to practice proceedings,
with potentially very serious consequences for the healthcare professional involved.
Often an apology may be misinterpreted by the patient or their representative as an
admission of liability possibly leading to lengthy, complex, distressing and costly
claims. Unfortunately not all legal advisers recognise that an acceptance that
treatment has not progressed as might have been hoped does not go very far
towards meeting the legal test of clinical / medical negligence. As a result the
patient’s expectations may be built up, sometimes erroneously and any remaining
relationship which they have with the clinicians or the health service in general may
be adversely affected.
In bringing a successful claim in medical / clinical negligence, the pursuer has to
prove that there is a duty of care owed by the healthcare professional to the pursuer,
that there was breach of that duty, and that any loss or injury suffered has been
caused by the breach.
The test for medical negligence in Scotland as set down in the case of Hunter v
Hanley 1955 SLT 213 requires that in order to establish the liability where deviation
from normal practice is alleged, three facts require to be established on the balance
of probabilities. First of all it must be proved that there is a usual and normal
practice. Secondly, it must be proved that the clinician has not adopted that practice
and thirdly and most importantly, it must be established that the course that the
clinician adopted is one which no clinician in the same specialism would have taken
if he/she had been acting with ordinary care.
In short, for liability to attach, it must be established:
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There is a usual and normal practice
That practice was not followed; and
The course followed (if not normal practice) was one which no clinician of
ordinary skill would have taken if acting with ordinary care.

5

Where a healthcare professional has followed standard practice and a mistake has
ensued, then he/she is not necessarily liable unless the 3 test rule is met.
Errors for which doctors may apologise do not necessarily amount to negligence. In
a great deal of clinical negligence claims, patients may be ‘injured’ due to known
complications of various procedures, and, provided that there is adequate consent,
there will be no finding of negligence. In trying to diagnose a patient,
doctors/surgeons may not always get it right at the outset but with hindsight, there
may appear to be failings or fault. In many cases, the ‘bad outcome’ can be due to
non-negligent errors, and recognised risk of a difficult surgical procedures.
If the healthcare professional has met the three fold test outlined above, he/she
should, in the committees view, apologise without any fear of litigation.
However, the committee believes that the difficulty for healthcare professionals is
that there will always be experts who criticise them with the benefit of hindsight, but
any apology by the healthcare professional will not necessarily be construed as an
admission of liability by the courts.
The original consultation document refers to the case of Bryson v BT Rolatruc
(notably not a clinical negligence case but a PI case) Having reviewed the case
report, the committee notes that this case turned on different accounts given by the
witnesses as to the facts, and the apology was not a significant factor in the
judgment of Lord Osborne. Indeed, the views of those within the committee is that
apologies, which fall short of admitting liability, do not play a significant role in
determination of liability, and each case turns on its own facts and will depend on the
court’s view of the evidence of the facts and apology made at the time of the event.
I hope you found the above comments of the committee helpful. If you wish to
discuss further, please do not hesitate to contact me direct.
Alison Britton, Convenor of the Society’s committee, and I look forward to attending
the roundtable discussion event on 12 September.
If you have any questions in relation to this, or wish to discuss further, then please
contact me direct.
Yours sincerely
Brian Simpson
Brian Simpson
Solicitor, Law Reform
1 May 2015
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Medical and Dental Defence Union of Scotland
1.
MDDUS welcomes the opportunity to comment on the Apologies (Scotland)
Bill and in particular to address the additional questions posed by the Finance
Committee and Justice Committee. MDDUS first provided comments during the
consultation on the draft proposal in 2012.
2.
MDDUS is a UK wide mutual organisation offering doctors, dentists and other
healthcare professionals access to expert medico and dento-legal assistance and
indemnity. MDDUS has the majority of doctors and dentists in Scotland in
membership.
3.
MDDUS is supportive of a wider culture of openness between health
professionals and their patients and advocates the role of an apology and a clear
explanation when things have gone wrong or where a patient or their representative
expresses dissatisfaction.
4.
MDDUS is not unsupportive of the Apologies (Scotland) Bill but is not
convinced that the Bill will facilitate wider cultural and social change. Since the
proposal in 2012 we have seen the introduction of a Duty of Candour in England
along with a proposal to introduce the same duty in Scotland. The GMC has for
many years guided doctors to offer an apology to patients where appropriate and to
offer an explanation where things have gone wrong. An apology is not generally
considered an admission of liability and carries little weight in civil litigation
proceedings.
5.
It is difficult to determine if the introduction of an Apologies (Scotland) Act
would see a reduction in civil litigation. If it does have this effect then clearly the
financial impact on an organisation providing medical indemnity would be beneficial.
Anthea Martin
Joint Head of Medical Division
8 May 2015
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Scottish Human Rights Commission
Introduction
The Scottish Human Rights Commission (the Commission) welcomes the
opportunity to submit comments to the Justice Committee on the Apologies
(Scotland) Bill. The Commission broadly welcomes the Bill as an important step, but
it believes the present Bill should be one of a number of measures to ensure
effective remedy for survivors of historic child abuse in Scotland.
The Commission recommends that the Justice Committee consider whether the
definition of apology (sec 3) fully reflects international human rights standards, and
particularly practice around the world in this area. So, it provides sufficient basis on
which to take steps to ensure the criminal justice system works effectively for
survivors and most importantly prevents a recurrence of harm.
As the Committee is aware the Commission has been working since 2009 to
promote effective access to justice and remedies for survivors of historic child abuse.
The Commission developed a Human Rights Framework in 2012 and held a number
of Interactions to support the development of an Action Plan on Justice and
Remedies with the Centre for Excellence in Looked After Children in Scotland
(CELCIS). During the InterActions survivors raised a number of concerns in relation
to pursuing an apology law.
In the second part of this response the Commission further considers some of the
issues raised by survivors during the InterActions. The Commission hopes those
issues inform any steps taken by the Government and Parliament in this area.
The definition of Apology and human rights practice (sec 3).
An official apology is also often an element of satisfaction. Under human rights law,
satisfaction relates to declaratory forms of reparation, whereby a public record of the
truth or acknowledgement of suffering is made (e.g. an effective apology). While an
official or institutional apology is a positive outcome it is not usually a sufficient
remedy. Ordinarily an apology should be accompanied by acceptance of
responsibility by the state, whether for its own action of failures to prevent/offer
redress for acts of others.
The Inter-American Court has produced probably the most in depth guidance on the
use, purpose and form of apology. 1 The purpose of the reparation requiring that the
State carry out a public act of acknowledgment of its responsibility and a public
apology is “to repair the damage to the reputation and honour the victims and their
1

See 2009 University of Texas. COLLECTIVE AND MORAL REPARATIONS
IN THE INTER-AMERICAN COURT OF HUMAN RIGHTS
https://www.utexas.edu/law/clinics/humanrights/work/HRC_F09_CollectiveReparations.pdf

1
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next of kin, and in order to avoid a repetition of acts such as those [in the case where
reparations are ordered].”2
Much research on the elements of meaningful apologies suggests the
following as crucial:3


An acknowledgement of the wrong done. This is the naming of the offence.
Whether or not it was intentional, an apology must correctly describe the
offending action or behaviour. The description must be specific in order to
demonstrate an understanding of the offence. It must also acknowledge the
resulting impact on the aggrieved.



Accepting responsibility for the offence and the harm done. This includes
identifying who was responsible for the offence.



A clear explanation as to why the offence happened. This should show that
the offence was not intentional or personal. Although most people will want or
need an explanation, it should be recognised that this is not always the case.
Also, if there is no valid explanation, then one should not be offered. The
offender may wish to say that there is no excuse for the offending behaviour.



Expressing sincere regret. This demonstrates that the offender recognises the
suffering of the aggrieved and is remorseful. It can be difficult to communicate
sincere regret in writing. The nature of the harm done and needs of the
aggrieved will determine whether the expression of regret should be made in
person as well as being reinforced in writing.



An assurance that the offence will not be repeated. This may include a
statement of the steps that have or will be taken to address the complaint and,
wherever possible, to prevent a reoccurrence of the harm.



Actual and real reparations (or redress).

International human rights law places a number of specific obligations on States to
safeguard the rights of victims of crime, including investigation, prosecution and
remedy. International human rights standards on the right to an effective remedy
clarify that that right extends to access to justice, investigations and reparations.
Reparations should include opportunities for restitution, compensation, rehabilitation,
satisfaction and guarantees of non-repetition.4

2

Merchants v. Colombia.
See Scottish Public Services Ombudsman, Advice Leaflet 2, Guidance on Apology,
www.spso.org.uk
4
UN Special Rapporteur on the Rights to Restitution, Compensation and Rehabilitation for Victims of
Gross Violations of Human Rights and Fundamental Freedoms, ‘Study concerning the right to
restitution, compensation and rehabilitation for victims of gross violations of human rights and
fundamental freedoms’, UN Commission on Human Rights, Sub-Commission on Prevention of
Discrimination and Protection of Minorities, forty-fifth session, UN Doc. E/CN.4/Sub.2/1993/8, 2 July
1993 at 56.
3
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i) Restitution of rights
Restitution of rights means restoring victims to their original situation where this is
possible. This may include supporting victims to realise their rights which have been
violated and affected by the crime or human rights violation.
ii) Adequate compensation
Compensation is one of the principal forms of reparation and often an essential part
of a victim’s remedy. The Commission therefore agrees that Courts should be
required to consider the issue in all cases where an identifiable victim has suffered
injury, loss or distress. Compensation should be available for human rights
violations, not only criminal conduct, particularly where restitution is not possible.
The establishment, strengthening and expansion of national funds for compensation
to victims should be encouraged. Compensation does not have to be linked to
prosecution or legal procedures and separate mechanisms can be created to
receive, adjudicate and respond to claims for compensation.
iii) Rehabilitation
Rehabilitation measures such as therapy, counselling, education and training should
also be provided where appropriate. Other forms of rehabilitation may also be
appropriate.
iv) Satisfaction
Satisfaction relates to declaratory forms of reparation, whereby a public record of the
truth or acknowledgement of suffering is made (e.g. an effective apology). While
having the ability to tell one’s story publicly or attribute blame for a violation of rights
is a positive outcome it is not usually a sufficient remedy in Convention terms.
v) Guarantees of non-repetition
The right to guarantees of non-repetition is not only in relation to the violation against
the individual, but of that type of violation, including through changes in law and
practice.5
InterActions
In December 2011 Scottish Ministers agreed to engage with an InterAction process
(a facilitated negotiation within a human rights framework) to develop an Action Plan
to implement the recommendations in the SHRC Framework (2010). An Action Plan
for Justice for Victims of Historic abuse of children in care was the result of those
InterActions with survivors, which were held in 2013. A specific commitment to the
Action Plan, was to ensure that “barriers to effective apologies from those with
historic responsibility for child care in Scotland are increasingly removed, including
through a full consideration of the merits of an Apology Law.”
The key findings are:


5

In the course of the InterActions, participants broadly agreed on the merits of
pursuing an Apology Law. However, this must be carefully thought through in

UN Human Rights Committee, General Comment no. 31, para. 17.

3
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order to ensure that it is meaningful and effective, benefiting the survivor,
increasing public awareness and improving future practice.


There was a strong recognition that an effective apology can be an important
part of a remedy.



An apology is essentially a symbolic measure which needs to be given
substance by effective measures of reparation and policy changes to ensure
that there are reduced chances of the activity which requires an apology being
repeated. Without such substantive measures, apologies run the risk of
seeming hollow or insincere and not being accepted as genuine.



Discussion focused on what form an effective apology should take (i.e.
acknowledging responsibility for the harm that was done) and what barriers
exist and should be removed to achieve an effective apology.



Other forms of acknowledgement were also discussed-e.g. the value of
commemorations and memorials and the role that Reparation can play as a
form of apology.



The role of the National Confidential Forum (NCF) was acknowledged but it
was strongly emphasised that other steps should be taken alongside NCF to
ensure survivors have real and effective choice.



Dumfries and Galloway Local Authority cited as a model of good practice:
Apology was considered to be heartfelt and sincere.



Older members should have an apology from Westminster.

SHRC
28 May 2015
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Scottish Public Services Ombudsman
I am writing in response to your call for written evidence on the Apologies (Scotland)
Bill.
The SPSO has long been interested in apologies. The first Scottish Public Services
Ombudsman, Alice Brown, publicly campaigned for such a bill. We have produced
guidance1 on making good apologies for public organisations and also include
information about apology in the training we provide on complaint handling.
This response is based on our experience in Scotland as a champion for apologies
in the public sector. As such, it does not deal with the implications for the private
sector. I set out below the reasons why I think legislation is a good idea; the benefits
of a broad definition of apology and my views on the coverage of the bill.
The argument for legislation
As legislation may have unintended consequences it is a generally good principle
that it should only be used where there is a clear need.
Apologies are about relationships and rebuilding relationships and trust where that
has been broken. The key to this is culture. All staff in all our public organisations
should feel able to respond in an instinctive and human fashion to those to whom
they are providing a service. To achieve this individual members of staff need to feel
they have the power to disclose information and make apologies where they feel it is
appropriate and to the extent that they feel it is appropriate.
Given the way to achieve this is about attitudes and relationships, it may seem
counter-intuitive to support legislation. However, despite attempts by ourselves and
others to support apologies and to ensure that as many people as possible are
aware that even in current law only limited use if any is likely to be used of an
apology in court, the fear of litigation remains. Front-line staff still tell us at training
sessions that they are scared to apologise because of this risk or even, that they
have been advised not to apologise by more senior staff. Legislation would help to
allay these fears and help support an open and transparent culture. It would also be
in line with other initiatives in the public sector which are encouraging all types of
feedback and an open response to that.2
The benefits of a broad definition of apology
I was very pleased to see that the definition of apology in the Bill is broad and open
ended. As I explained in response to a consultation on the bill when the definition
1

We have produced a guidance leaflet to help bodies make meaningful apologies and use this
guidance for any apology we need to make. The guidance is here:
http://www.spso.org.uk/files/2011_March_SPSO%20Guidance%20on%20Apology.pdf
2
To give only a few examples: the adoption of the SPSO model complaints handling procedures
across the public sector; the use of Patient Opinion in the health service; and the development of a
duty of candour.

1
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was narrower, a narrow definition could lead to staff being concerned about fitting in
the definition rather than supporting them to be open. It is also good that the
definition does not seek to set a standard for an apology. There is a difference
between what would be good or excellent practice and should be encouraged as part
of an apology and what should be protected from civil liability to encourage the
culture change to allow for more open discussion. If, in order to be protected, certain
conversations had to achieve specific standards, those conversations, whether orally
or in writing may become tick box exercises seeking to achieve those standards.
In our previous response to a consultation on the Bill, I was concerned about
protecting factual statements and whether that was appropriate. However, on
reflection, I think it is difficult to extract facts from other parts of the statement. Facts
can also be separately established so including them in this protected conversation
does not mean they will not be available in other areas.
The coverage of the Bill
Civil liability is a significant concern amongst those who are wary of apologising and,
while legally it is not strictly the case that an apology is an admission of liability, this
perception remains a significant issue. It is though important that safeguards remain
for the public. This is why, while such conversations are excluded from civil
proceedings, it is to be welcomed that the particular role of Fatal Accident Inquiries is
recognised by providing them with a specific exclusion. It is also important to note
that the Bill does not cover complaints procedures. It will still be possible for an
individual who is concerned about what was said to them by a member of staff to a
public organisation to raise that concern as a complaint with that organisation and
then to an independent organisation (most likely the SPSO). This means a member
of the public will still have a forum in which they can raise any unhappiness or
dissatisfaction they may about how they were dealt with and about the conversations
they have had. The most common cause of the complaints we receive are issues
with communication. Nothing in this legislation prevents us, when assessing these
issues, of considering all the communication that occurred including communication
that would be protected from civil liability by this Bill.
In closing, I would like to say something about what a good apology looks like. The
most effective apologies tend to be the ones that are given closest to the incident
and which express real, genuine regret. They are the ones which allow for the most
human interaction. They are usually delivered orally by those directly involved. They
are not defensive and may reflect uncertainty where appropriate. They are not likely
to be one-off events but may be part of wider support and discussion which will allow
the person receiving the apology to understand the incident. Good practice would
also involve the person affected in the process of seeking to work out what went
wrong and how to prevent it happening again. I hope this Bill will help to support
those types of processes. It could certainly send a helpful message to front-line staff
that openness will be supported and not end up with them in court.
Jim Martin
Ombudsman
8 May 2015
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Justice Committee
Apologies (Scotland) Bill
Written submission from Charlie Irvine, Senior Teaching Fellow, University of
Strathclyde
The Apologies (Scotland) Bill, introduced to the Scottish Parliament on 3 March,
2015, proposes to limit the legal effect of apologies. If the Bill becomes law,
apologies will no longer be admissible as evidence in civil proceedings nor be usable
µLQDQ\RWKHUZD\WRWKHSUHMXGLFH¶RIWKHSHUVRQDSRORJLVLQJ
The consultation poses five questions, below.
1.
Is there merit in providing legal protection to an expression of apology
as set out in the Bill?
I believe there is merit in protecting apologies. In a previous article on the matter I
outlined the risks of such protection. 1 These include the possibility of formulaic
apologies with the express purposes of heading off litigation and the risk that a
partial or botched apology will exacerbate rather than reduce anger. A third risk may
arise from the very protection that apologies acts provide: by removing potential
consequences, might apologies be robbed of their genuineness? In other words,
could the Bill engender a degree of cynicism among members of the public that,
because people and organisations can apologise with impunity, apologies are less
valuable?
I noted one other risk: that apologies, whether protected or not, will be interpreted
differentl\E\ODZ\HUVDQGOD\SHRSOH/DZ\HUV¶UHVSRQVHWRDSRORJLHVPD\EH to sue
for more, not less: ³,Q FRQWUDVW WR OD\SHRSOH ZKR VKRZ a tendency to be more
amenable to settlement following an apology, attorneys set their aspirations higher
DQGH[SHFWPRUHDVDIDLUVHWWOHPHQWZKHQDQDSRORJ\LVRIIHUHG´2
Only time will tell whether any of these fears is justified. We can, however, look at
the effect of apologies acts in other jurisdictions. Empirical data are scarce, but one
study of US states3 reached useful conclusions:
a) total compensation payments tend to go up in the aftermath of apologies
legislation, both in frequency (14-15%) and amount (20-27%)
b) this effect diminishes over time so that the final net effect of apologies acts on
compensation is close to zero or slightly negative
c) for severe injuries there is a greater likelihood of settlement (19% in any given
year) and a reduction in amount (14-17%); there was an overall decrease in
the number of court cases involving less severe injuries
1

&,UYLQHµ7KH$SRORJLHV$FWIRU6FRWODQG*RRG,QWHQWLRQVZLWK8QIRUHVHHDEOH&RQVHTXHQFHV¶
(2013) Edinburgh Law Review, Vol. 17, 84-90
2
Irvine, 2013, 87, citing J K Robbenolt, µ$WWRUQH\V$SRORJLHVDQG6HWWOHPHQW1HJRWLDWLRQV¶  
Harvard Negotiation Law Review, Vol. 13 (2)
3
%+RDQG(/LXµDoes sorry work? The impact of apology laws on medical malpractice¶  
Journal of Risk and Uncertainty, Vol 43, 141±167. The study uses a model from the field of
HFRQRPLFVNQRZQDVµGLIIHUHQFHLQGLIIHUHQFHVHVWLPDWLRQ¶

1


87

The authors reach the following conclusion: ³:H ILQG WKDW LQ WKH VKRUW UXQ WKH ODZ
increases the number of resolved cases, while decreasing the average settlement
SD\PHQWIRUFDVHVLQYROYLQJPRUHVLJQLILFDQWDQGSHUPDQHQWLQMXULHV´ 4
Australian experience is not uniformly encouraging. Writing in 2013, Vines describes
limited awareness of apologies protection among lawyers and the general
population.5 She claims that legal advice against apologising continued to be given
years after the legislation. On a more positive note, her prescription for improvement
tends to support the approach taken by the present Bill:
a) protect full apologies, including statements of fault
b) provide a definition of apology
c) include (almost) all areas of civil liability
d) do so in a single piece of legislation
While the financial and legal benefits of the Bill may be difficult to quantify, the
message it sends is a positive one. Apologies can be significant both to the giver
and receiver and can play a role remedying harm. (See below for the wider social
implications.)
2.
Do you agree with the legal proceedings covered under section 2 of the
Bill, and the exceptions for fatal accident inquiries and defamation
proceedings?
No comment.
3.

Do you agree with the definition of apology in section 3 of the Bill?

The key elements in apology can be expressed as:
x recognition that something bad has happened
x expression of regret for what has occurred
x admission of fault or responsibility
x an undertaking to put things right (the remedial dimension).
In my previous article I set out the dilemma for the Bill:
x ³if it does not protect admissions of fault, apologies are likely to be expressed
in bland, general terms that are more insulting than healing;
x if it does protect such admissions and thus provides complete insulation from
legal consequences, even apologies that acknowledge fault may be devalued
in the eyes of the recipients.´6
The drafters have chosen to protect all the elements of a full apology rather than
confining the protection to expressions of regret (as has been done in some
jurisdictions.7) I believe this is wise. We know apologising is difficult and challenging.
The broad definition has the virtue of allowing people to apologise for something
4

Ibid, 163
39LQHVµ7KH$SRORJ\LQ&LYLO/LDELOLW\8QGHUXVHGDQG8QGHUYDOXHG"¶  Precedent Issue 115,
28-31
6
Irvine, 2013, 88
7
For a list of jurisdictions and the extent of the protection, see Ho and Liu, 2011, 145
5
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ZLWKRXWZRQGHULQJµ,VWKLVW\SHRIDSRORJ\SURWHFWHG"¶ Such thinking is likely to chill
the climate for apologies by reducing the spontaneity and genuineness essential to
their credibility.
4.
Do you agree that the Bill will facilitate wider cultural and social change
as far as perceptions of apologies are concerned, as suggested in the Policy
Memorandum on the Bill?
Taking the above comments into account and considering my personal experience of
apologies offered and accepted in mediation, I agree that the goal of changing the
culture is a worthy one. Even with evidentiary protection, the act of apologising will
remain extremely challenging for most people and organisations. And yet a welltimed, well-delivered and genuine apology can transform a dispute.8
The risks of apologies leading to liability may be exaggerated; insurance companies
may continue to advise against apologising; solicitors may continue to view
apologies instrumentally; but legislation does more than create legal rules. It also
takes a lead in laying down societal norms. It seems likely that the Act will do so,
legitimising the giving of apologies and reducing the perceived fear that inhibits
them.
+RZHYHU0V0LWFKHOO¶VJRDORIUHGXFWLRQVLQVWUHVVWLPHDQGFRVWVLVPRUHOLNHO\WR
be achieved if the Bill is accompanied by other practical steps:
x DFRPPLWPHQWWRHQGµGHQ\DQGGHIHQG¶practices in the health sector
x best practice guidance for insurers and their advisors
x humane, practical guidance about apologies (as envisaged by the Policy
Memorandum on the Bill)
x it would also be helpful to promote greater understanding by the courts that
mediation provides a useful setting for an apology to take place. This should
be undergirded by robust judicial affirmation of PHGLDWLRQ¶V FRQILGHQWLDOLW\.
The privacy of that setting may help guard against the cynicism that often
accompanies apologies delivered in public.
5.
Are there any lessons that can be learned from how apologies
legislation works in practice in other legislatures?
See comments and citations above. See DOVR 5RE\Q &DUUROO¶V UHFHQW UHYLHZ RI
apologies legislation in other jurisdictions.9
Charlie Irvine
8 May 2015

8

See http://kluwermediationblog.com/2014/08/12/the-physical-dimension-of-mediation-lessons-fromafrica/
9
5RE\Q&DUUROOµ:KHQ³6RUU\´LVWKH+DUGHVW:RUGWR6D\+RZ0LJKW$SRORJ\/HJLVODWLRQ$VVLVW"
(2014) Hong Kong Law Journal Vol. 44 (2) 491; also available from
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2512657
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Justice Committee
Apologies (Scotland) Bill
Written submission from Core Solutions
1.
Core Solutions is a leading provider of mediation services and training in
conflict management and dispute resolution to the public and private sectors in
Scotland and throughout the UK and elsewhere.
2.
Over 15 years, Core has worked as mediators and facilitators with many local
authorities, health authorities, government, educational institutions, sport and others
in the public sector, together with businesses of all sizes from individuals to SMEs
and the largest corporations, along with professionals from many diverse disciplines.
3.
We have extensive experience of dealing with individuals and organisations
where expressions of regret, acknowledgement and apology can and do make a
significant difference in the resolution of conflict and disputes, whether in litigation or
other formal process, or at an earlier or more informal stage.
4.
As mediators, we have frequently experienced situations where a party is able
to make an apology under the protection of the confidentiality provisions and without
prejudice contractual nature of the process of mediation, and that is nearly always
welcome and beneficial. To give legislative protection to this can only be a good
thing.
5.
Apologies can constitute, in our experience, an important element in reducing
the cost, time and stress associated with prolonged or unresolved disputes or
complaints. Apologies are an important part of moving from an adversarial, polarising
culture to one of greater communication, frankness, learning and cooperation. The
power of being heard and receiving the acknowledgment and acceptance that an
apology can bring is, in our experience, often a determining factor in resolving
difficult matters and/or reducing the time, stress and expense associated with them.
6.
We offer some examples of where an apology (often in the form of an
acknowledgment or acceptance of an error) has made a real difference to resolving
a dispute that was seemingly intractable:
a.
The first is a situation with a claimant who was involved in a road traffic
accident in which she suffered back injuries, resulting in the need to use a
wheelchair for a short period but from which she made a reasonable recovery, albeit
with ongoing pain and loss of some mobility and flexibility. The accident and the
physical symptoms resulted in the individual suffering a recurrence of pre-existing
psychological problems. As a result of these problems she was unable to work in
her business which failed about two years after the accident.
At a stage in the mediation where there appeared to be deadlock, the insurer acting
on behalf of the driver of the vehicle, prior to presenting an increased offer, indicated
that he was personally very sorry about the situation in which the claimant now found
herself several years after the accident, with psychological injuries as well as the
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loss of her restaurant business. He outlined the legal difficulties as he saw them with
her case in terms of causation and quantification of loss. He then made an increased
offer which she accepted. The personal apology made a significant difference to the
claimant in that, up to that time, no one had apologised to her and indeed the driver
had been specifically advised by the insurers not to make any apology as it might be
deemed to be an admission of liability.
a)
The second situation involved a claimant who suggested that a professional
body had failed to grant him the necessary exemptions to enter training in the
profession. He claimed that there was a concerted effort to deny him entry and that,
as a result, he had suffered large loss of earnings in the future. The matter had an
extensive history, involving many people and much time. Views seemed entrenched.
In the course of mediation, the insurer acting for the professional body met privately
with the claimant and the mediator. The insurer had built up a good working
relationship with the claimant in the course of mediation and he acknowledged that
the professional body might not have handled things as well as it could, and that the
claimant had been upset and affected by what had happened. He explained that he
could not accept liability as a matter of law and that there was a good defence, but
also reassured the claimant that he would help to resolve the matter if he could. This
recognition (in effect an apology for mishandling and delay) made a real difference to
the claimant after years, as he saw it, of being rebuffed, and provided the
springboard for meaningful discussions about a realistic payment which would
address the present needs of the claimant and the risks and costs in time and money
facing the insurers.
b)
The third is a dispute involving a senior employee and her employers. There
had been a relatively small incident at work with her manager, in which a
misunderstanding had escalated quickly into a stand-off. The employee had been
off work with stress and her condition had deteriorated so much that she was unlikely
to be able to come back to work. She had a large claim for loss of earnings, stressrelated illness and other loss. At the heart of the matter was the incident with her
manager and how he had responded. The matter had escalated, over months, with
VROLFLWRUV¶ OHWWHUV ZKLFK PDGH DOOHJDWLRQV DQG FRXQWHU-allegations. In particular, the
solicitors acting for the employers had written in what the employee perceived as
aggressive terms. This had further exacerbated her condition.
The turning point in the mediation (over two days) was when the solicitor acting for
WKH HPSOR\HU VDW LQ D URRP DORQJVLGH KLV FOLHQW¶V +5 0DQDJHU DQG VDLG WR WKH
HPSOR\HH³,DPVRUU\7KLVVKRXOGQRWKDYHKDSSHQHG:HVKRXOGQRWhave written
LQ WKH WHUPV ZH GLG´ )ROORZLQJ WKLV WKH HPSOR\HH¶V GHPHDQRXU DQG DSSURDFK WR
resolving the matter changed. The parties were able to negotiate a package which
included payment to help the employee to undergo cognitive behaviour therapy to
enable her to re-enter the workplace.
c)
In the final situation, a party had provided initial civil engineering services on a
project of some significance, payment of which was contingent on the granting of
planning permission. The member of staff primarily responsible for the services left
the civil engineering company and started up in competition. When planning
permission was granted and further services were required, these were awarded to

2
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the departing member of staff in his new set up. The original company had been
seeking to agree their fee for the initial services for several years, though there was
no contract between the parties.
At a critical point in the mediation, the project owners spoke directly with the head of
the civil engineering company and acknowledged that the initial work that the
company had carried out had been creative and had taken the project in a particular
direction which had then been followed by the company which secured the work. He
also acknowledged the difficult place that the original civil engineering service found
themselves in and agreed to a form of joint announcement acknowledging their
contribution to the project. This operated effectively as an apology for the way things
had turned out.
7.
,Q UHVSRQVH WR WKH &RPPLWWHH¶V particular interest in views on the following
areas, we comment as follows:
a)
Is there merit in providing legal protection to an expression of apology as set
out in the Bill? Very much so, as a means to secure the changes identified in the
Policy Memorandum.
b)
Do you agree with the legal proceedings covered under section 2 of the Bill,
and the exceptions for fatal accident inquiries and defamation proceedings? Yes.
c)
Do you agree with the definition of apology in section 3 of the Bill? Yes, we
are aware that this has been the subject of much consideration and feel that the
correct balance has been achieved.
d)
Do you agree that the Bill will facilitate wider cultural and social change as far
as perceptions of apologies are concerned, as suggested in the Policy Memorandum
on the Bill? Very much so. As mentioned above, this has potential to be part of a
more constructive and open approach to relationships, business, governance,
service provision and workplaces in Scotland, in which a more forward-looking and
learning-based culture can be encouraged. This can help to build a more sustainable
future, reducing unnecessary financial expenditure, opportunity, cost and personal
distress and enhancing more effective use of human and other resources and
energies. It can also help to build a more tolerant and understanding society where
the first response to something going wrong is not defensiveness or blame but
acceptance that things do go sometimes go wrong, and that these can present
learning opportunities. Ironically, perhaps, such an approach is more likely than a
finding of fault or allocation of blame to bring about constructive change in a timely
and cost-effective way.
e)
Are there any lessons that can be learned from how apologies legislation
works in practice in other legislatures? We believe that the evidence from elsewhere
reinforces the view that this Bill is both important and valuable.
8.
We welcome these proposals and believe that they will achieve the purposes
mentioned in the policy Memorandum, both as legal protection to an expression of
apology in certain circumstances, and for the broader purpose of encouraging a
cultural and social change in attitudes towards apologising. This could and should be
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of significant benefit to Scottish society.
John Sturrock QC
Chief Executive and Senior Mediator
Core Solutions
8 May 2015
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Federation of Small Businesses
Thank you for inviting us to comment on your proposal to introduce apologies
legislation in Scotland.
The Bill largely refers to the approach of the public sector in responding to
complaints, recognising the wider benefits of changing the culture of apologies.
While we have no direct evidence from small businesses about the need to address
this issue, anecdotally we know that businesses are concerned about operating in an
increasingly litigious society. This leads to a fear of the impact of saying or doing ‘the
wrong thing.’
In that sense, the general aims of the Bill may be helpful to small businesses in
Scotland. However, having read the document we thought it might be helpful to offer
some additional comments in relation to the definition of an apology and to query
jurisdictional issues.
Firstly, clear drafting of provisions relating to the definition of an apology is critical.
The Bill aims to ensure that legal action can still proceed, irrespective of an apology,
on the basis that admissions of legal fault, culpability or liability would not be
covered. However, it also suggests that an apology could include some admission of
responsibility. In our view, determining the difference between accepting an element
of responsibility and acknowledging legal liability would be a difficult judgement.
Similar issues may arise in relation to statements of fact.
Secondly, we were unsure about the extent to which the legislation would cover
apologies issued in Scotland but used as an admission of liability in court in another
jurisdiction. For example, if a customer resided or the service was delivered
somewhere where apologies were not protected? It may be that terms and
conditions could be amended to address this.
I hope these comments are useful. If you would like to discuss any of the points
further, please contact Colin Borland, Head of External Affairs using the contact
details above.
Andy Willox OBE
Scottish Policy Convenor
27 May 2015
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Justice Committee
Apologies (Scotland) Bill
Written submission from the General Medical Council
1
The General Medical Council (GMC) is an independent organisation that helps
to protect patients and improve medical education and practice across the UK.
x
x
x

We decide which doctors are qualified to work here and we oversee UK
medical education and training.
We set the standards that doctors need to follow, and make sure that
they continue to meet these standards throughout their careers.
We take action to prevent a doctor from putting the safety of patients, or
WKHSXEOLF¶VFRQILGHQFHLQGRFWRUVDWULVN

2
Every patient should receive a high standard of care. Our role is to help achieve
that by working closely with doctors, their employers and patients, to make sure that
the trust patients have in their doctors is fully justified.
Setting the standards for doctors
3
Our standards define what makes a good doctor by setting out the professional
values, knowledge, skills and behaviours required of all doctors working in the UK.
We consult with a wide range of people, including patients, doctors, employers and
educators to develop our standards and guidance.
4
The core professional standards expected of all doctors are set out in Good
medical practice ZKLFK FRYHUV IXQGDPHQWDO DVSHFWV RI D GRFWRU¶V UROH LQFOXGLQJ
working in partnership with patients and treating them with respect. We provide
detailed guidance on ethical principles that most doctors will use every day, such as
consent and confidentiality, and specific guidance on a range of areas such as
UDLVLQJ FRQFHUQV DERXW SDWLHQW VDIHW\ GRFWRUV¶ FKLOG SURWHFWLRQ responsibilities, and
providing care for people who are dying. We also develop case scenarios and tools
that help apply the principles in their practice.
5
Our professional standards are all consistent with the laws of the four countries
of the United Kingdom.
6
6HULRXVRUSHUVLVWHQWIDLOXUHWRIROORZRXUJXLGDQFHZLOOSXWDGRFWRU¶VUHJLVWUDWLRQ
at risk.
Investigating and acting on concerns about doctors
7
:KHQ D VHULRXV FRQFHUQ LV UDLVHG DERXW D GRFWRU¶V EHKDYLRXU KHDOWK RU
performance, we investigate to see if the doctor is putting the safety of patients, or
WKHSXEOLF¶VFRQILGHQFHLQGRFWRUVDWULVN
8
We collect and review evidence, such as witness statements and reports from
experts in clinical matters. Following the investigation, we may issue advice or a
1
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warning to the doctor, or we may agree with the doctor that he or she will restrict
their practice, retrain or work under supervision.
9
In some cases, we will refer the case to the Medical Practitioners Tribunal
Service (MPTS) for a hearing. When action is needed to protect the public or to
PDLQWDLQSXEOLFFRQILGHQFHLQGRFWRUVDQ0376SDQHOFDQVXVSHQGDGRFWRU¶VULJKW
to work, or restrict their practice ± for example by requiring them to work under
supervision, or undergo further training. If necessary, a panel can also suspend or
UHVWULFWDGRFWRU¶VULJKWWRZRUNZKLOVWWKHLQYHVWLJDWLRQLVFRQGXFWHG
10 In a few very serious cases, a doctor may be removed from the medical register
± RIWHQ WKLV LV GHVFULEHG DV EHLQJ µVWUXFN RII¶ WKH UHJLVWHU 7KLV PHDQV WKH\ are no
longer able to work as a doctor in the UK. We always inform other regulators around
the world when this has happened.
Helping to raise standards through revalidation
11 It is important that every doctor practising in the UK is competent and that their
knowledge and skills are up to date. We work with employers to make sure every
doctor has an annual check or appraisal. Every five years, we ask for formal
confirmation that each doctor is following the standards set out in Good medical
practice ± this covers knowledge, skills and performance; safety and quality;
communications, partnership and teamwork; and maintaining trust. The system of
checks is called revalidation. It gives doctors the opportunity to reflect on their
practice, including feedback from colleagues and patients. Over time, revalidation
should help to drive up the standards of care that doctors provide, by helping to
identify problems earlier and by helping all doctors to reflect on their practice,
understand what they do well and how they can improve.
The role of the Medical Practitioners Tribunal Service
12 The Medical Practitioners Tribunal Service (MPTS) is part of the GMC.
+RZHYHULWRSHUDWHVVHSDUDWHO\IURPWKHUHVWRIWKH*0&¶VZRUN
13 The MPTS provides an adjudication service, which means it hears cases
against doctors whose fitness to practise has been called into question by the GMC.
14 The MPTS has a duty to protect patients by making independent decisions
DERXWDGRFWRU¶VILWQHVVWRSUDFWLVHPHDVXUHGDJDLQVWWKHSURIHVVLRQDOVWDQGDUds set
by the GMC.
15 When action is needed to protect patients or to maintain public confidence in
GRFWRUVDQG0376SDQHOFDQVXVSHQGDGRFWRU¶VULJKWWRZRUNRUUHVWULFWKLVRUKHU
practice ± for example by requiring the m to work under supervision, or undergo
further training. In the most serious cases the MPTS panel can remove a doctor from
the register.
16 ,I QHFHVVDU\ DQ 0376 SDQHO FDQ DOVR VXVSHQG RU UHVWULFW D GRFWRU¶V SUDFWLFH
while the GMC investigates concerns.
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Public confidence in the medical profession
17 ,W LV LPSRUWDQW WKDW WKH SXEOLF¶V FRQILGHQFH LQ WKH PHGLFDO SURIHVVLRQ LV
maintained and that patients can trust their doctors with their lives and health.
18 Good medical practice outlines the actions doctors must take to maintain
SDWLHQWV¶WUXVWLn the medical profession. Paragraph 55 states:
19 You must be open and honest with patients if things go wrong. If a patient under
your care has suffered harm or distress, you should:
a.
put matters right (if possible)
b.
offer an apology
c.
explain fully and promptly what has happened and the likely short-term
and long-term effects
20 In our 2014 GMC Perceptions Study, patients and public displayed high levels
of confidence in the medical profession. 88% stated they had confidence in the
profession, while 39% reported they were very confident. This mirrors the findings of
WKH ,SVRV 025, DQQXDO µTrust in Professionals¶ SROO   ZKHUHLQ  RI %ULWLVK
adults stated that they trusted doctors to tell the truth.
The role of apologies in Fitness to Practise investigations
21 $GRFWRU¶VDSRORJ\GRHVQRWRILWVHOIPHDQWKDWWKH\DUHDGPLWWLQJOHJDOOLability
for what has happened or for breach of stator set out in section 2 of the
Compensation Act 2006 (England and Wales).
22 In 2014 we conducted a review of our sanctions guidance. This has
subsequently been updated and will be published later this year.
23 When a MPTS fitness to practise panel considers a case they will take into
account whether a doctor has insight. We define insight as where a doctor is able
with hindsight to stand back and accept that they should have behaved differently,
and take steps to address their failings. We believe panels should remove doctors
from the medical register if they have a persistent lack of insight into the seriousness
of their actions or the consequences. An apology may be evidence of insight, but a
range of factors can influence whether, or how, a doctor apologises ± such as fear of
legal action and personal circumstances (e.g. ill health).
24 As a result of our consultation, we have strengthened our guidance for panels
on how to assess whether a doctor has insight, and the extent to which an apology is
evidence of insight. In principle, we believe that where a patient has been harmed as
DUHVXOWRIDGRFWRU¶VDFWLRQVRURPLVVLRQVDGRFWRU¶VIDLOXUHWRDSRORJLVHLVHYLGHQFH
that they lack insight. Conversely, where there is evidence that a doctor has
apologised and has demonstrated insight, the panel may decide that the doctor does
not represent a risk to patient safety or the public confidence in the medical
profession, and therefore decide to take more lenient action.

3
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The role of apologies in revalidation
25 When doctors are preparing for appraisal and collecting supporting information
for revalidation, they should review their practice and consider how the supporting
information can demonstrate that they are continuing to meet the principles and
values set out in Good medical practice. Doctors are expected to collect and review
information on significant events (any unintended or unexpected event, which could
or did lead to harm of one or more patients).
26 During appraisal, the appraiser will be interested in what doctors did with the
information they collected and their reflections on that information, not simply that
they collected it and maintained it in a portfolio. The appraiser will want to know what
the doctor thinks about the supporting information says about their practice and how
they intend to develop or modify their practice as a result of that reflection.
27 Specifically with regards to significant events, appraisers will be interested in
any actions the doctor took or any changes they implemented to prevent such events
or incidents happening again.
Candour guidance
28 As part of our response to the inquiry chaired by Sir Robert Francis QC into the
failures of care at Mid Staffordshire NHS Foundation Trust, we have committed to
making explicitly clear the responsibility which all doctors have to be open, honest
and transparent when things go wrong with the care and treatment they provide.
29 Between November 2014 and January 2015 we ran a consultation with the
Nursing and Midwifery Council (NMC) on new joint explanatory guidance for doctors,
nurses and midwives. We will shortly be publishing this new guidance, which will
provide key health professionals with more information about how they should
comply with their professional duty to be open and honest when they make mistakes.
30 Our joint guidance makes clear that apologising to a patient does not mean that
you are admitting legal liability for what has happened. This is set out in the
Compensation Act 2006 (England and Wales) and the NHS Litigation Authority also
advises that saying sorry is the right thing to do. In addition, a fitness to practise
panel may view an apology as evidence of insight. We also do not expect doctors to
take personal responsibility when apologising for something going on that was not
WKHLU IDXOW VXFK DV V\VWHP HUURUV RU D FROOHDJXH¶V PLVWDNH  %XW WKH SDWLHQW KDV D
right to receive an apology from the most appropriate team member, regardless of
who or what may be responsible for what has happened.
Working with doctors
31 An important focus for the GMC is to work more closely with doctors as well as
SDWLHQWV WR LPSURYH SDWLHQW VDIHW\ DQG WKH SXEOLF¶V FRQILGHQFH LQ WKH medical
profession. This is reflected within our 2014-17 Corporate Strategy; our five strategic
aims include:
x Improve the level of engagement and efficiency in the handling of
complaints and concerns about patient safety.
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x

o We will work with local partners to clarify where concerns should be
tackled at the local level and when it is appropriate to involve us.
This will help ensure that, where possible, concerns are addressed
on the ground.
Work more closely with doctors, medical students and patients on the
frontline of care.
o We will have more contact with doctors, medical students and
patients so that we have a better understanding of their lives and
work. More of them will be aware of our guidance and use it to help
them maintain standards of patient care.

32 It is important that doctors have confidence in their regulator. Our Perceptions
study demonstrated that 75% of doctors said they were confident in their regulator, a
figure which is similar to the 2014 NatCen report (79%).
33 Our office in Scotland is working closely with doctors in the country with the aim
of meeting these strategic aims; we believe working with doctors will help raise
understanding of professional standards, help further improve practise, and help
PDLQWDLQ WKH SXEOLF¶V FRQILGHQFH LQ WKH PHGLFDO SURIHVVLRQ $V SDUW RI RXU
commitment to this, we have recruited a Liaison Advisor who will be in post from July
2015 and will be working closely with doctors, educators, trainees and patient and
public members across Scotland.
34 We understand that fitness to practise investigations can be stressful for
doctors. The GMC works with doctors going through fitness to practise investigations
to offer them the support they need. We have commissioned BMA Doctors for
Doctors to provide dedicated, confidential emotional support to any doctor involved
in a fitness to practise case who would like it. The service is free of charge.
General Medical Council
22 June 2015

5
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Justice Committee
Apologies (Scotland) Bill
Supplementary written submission from the General Medical Council
During the Justice Committee meeting on 23 June Margaret Mitchell MSP
referenced an email the GMC sent to her regarding the Apologies (Scotland) Bill.
Having spoken to her office, please find below the following statement that we
provided her with.
“We would support an apology being inadmissible as evidence of legal liability in civil
proceedings, but not inadmissible for other circumstances. For example within our
Fitness to Practise and tribunal proceedings where an apology is a relevant factor in
determining doctors insight and the risk they may pose to the public in future.
As worded it seems that the Bill would protect admissions of fault expressed as part
of an apology from being used as evidence by an affected patient, whether in
bringing a claim for compensation or a complaint to a relevant regulatory body. If that
is the intention, this may have unintended consequences for access to justice by
patients and their families.”
I hope this is helpful in your further consideration of the Bill.
Ian Somerville
Scottish Projects Officer
General Medical Council
2 July 2015
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Medical Protection Society
I wanted to extend my thanks to you and your Committee for the invitation to attend
its meeting on 9 June, and participate in the round table evidence session on the
Apologies (Scotland) Bill.
As a not-for-profit organisation, representing over 12,000 healthcare professionals
across Scotland, it was good to have the opportunity to discuss the Bill with the
Committee and colleagues from the medicolegal community. As I outlined during the
session, the Medical Protection Society (MPS) is supportive of the Bill. However,
while supportive, we are clear that this only represents a small part of what is
needed to bring about positive and lasting cultural change.
MPS supports a position of open communication, encouraging appropriate apologies
where things have gone wrong. We provide regular high quality training and
education to members to support this culture in medical and dental practice. I have
enclosed details of our ‘Openness’ campaign.
When considering an adverse incident, it may be some time before all the facts, and
perhaps the reason why and how the event occurred, is understood. Until these are
established, speculation should be avoided as this is unhelpful for all involved.
However, we advise members that this consideration should not hinder a prompt
apology from being forthcoming. At the initial contact between the patient and the
doctor or dentist involved, they may not have answers to all the questions or
adequate explanations. Where this is the case, we advise members to say so, but
commit to endeavour to establish them and report back to the patient.
Apologies are important when things go wrong. Healthcare professionals should feel
able to apologise after an adverse incident, in the knowledge that that apology is in
itself not an admission of liability, rather a means of expressing sympathy. This is inline with the General Medical Council’s guidance. While again acknowledging the
limited impact this Bill could have on bringing about the positive cultural change we
want to see in healthcare, it is never the less a step in the right direction.
Should you require any more information from MPS over the course of your
Committee’s further scrutiny of this Bill, or on any other matter, please do not
hesitate to contact me.
Dr G C McDavid
Medicolegal Adviser
22 June 2015

1
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Nursing and Midwifery Council
1
The Nursing and Midwifery Council regulates nurses and midwives in England,
Wales, Scotland and Northern Ireland. We exist to protect the public. We set standards
of education, training, conduct and performance so that nurses and midwives can
deliver high quality healthcare throughout their careers.
2
We make sure that nurses and midwives keep their skills and knowledge up to
date and uphold our professional standards. We have clear and transparent processes
to investigate nurses and midwives who fall short of our standards. We maintain a
register of nurses and midwives allowed to practise in the UK.
The Apologies (Scotland) Bill
3

The Apologies (Scotland) Bill relates to the use of apologies in civil proceedings.

4
We share the intention of encouraging openness and honesty when things go
wrong. The Code: Professional standards of practice and behaviour for nurses and
midwives sets out a professional duty of candour that nurses and midwives must be
open and honest with patients when something that goes wrong with treatment or care
causes, or has the potential to cause harm and distress.
5
We have only very recently become aware of the potential implications of this Bill
for our work as the professional regulator of nurses and midwives – specifically that it
may constrain us in exercising one of our statutory functions.
6
In light of the Committee’s timetable we are making a short submission which sets
out some of our initial concerns about the implications of the Bill.
7
We commit to reviewing this Bill and considering its implications in greater detail
and we will seek to provide a full submission to the Committee in due course. We will
also play a responsible role in the Scottish Parliament’s consideration of this bill.
The Bill and our fitness to practise processes
8
Being fit to practise requires a nurse or midwife to have the skills, knowledge,
good health and good character to do their job safely and effectively. We will investigate
if an allegation is made that a nurse or midwife does not meet our standards. Our
fitness to practise panels can impose a range of sanctions if they consider that a nurse
or midwife’s fitness to practise is impaired.
9
We consider that our fitness to practise processes are civil proceedings as defined
in the Bill.
10 A panel must consider the facts of the case which can include any apologies made
by the nurse or midwife in question. When determining whether there is impairment, and
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if so whether to apply a sanction, a panel considers aggravating and mitigating factors
which might include a lack of insight into failings or apologies to the person affected.
11 If this Bill is passed, we understand that we may not be able to place any reliance
on any apology (and the words surrounding it) that is made outside of the proceedings
when it comes to proving the factual part of any fitness to practise case. We are
concerned that our role in public protection could be undermined.
12 Similarly, we understand that a fitness to practise panel may not be able to
consider an apology when it comes to deciding whether a registered nurse or midwife is
currently impaired.
The professional duty of candour
13 We will shortly be publishing joint guidance with the General Medical Council on
the professional duty of candour, which is about openness and honesty when things go
wrong.
14 The guidance will state that apologising to a patient does not mean that a
registered doctor, nurse or midwife is admitting legal liability (referring to a clinical
negligence claim) for what has happened and that a fitness to practise panel may view
an apology as evidence of insight.
Nursing and Midwifery Council
23 June 2015

2
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Justice Committee
Apologies (Scotland) Bill
Written submission from Professor Prue Vines, University of New South Wales
I would like to thank the Justice Committee for the opportunity to present a written
submission on the Apologies (Scotland) Bill.
My preliminary remark is that apology-protecting legislation is intended (and the
Apologies (Scotland) Bill is no different) to prevent law from ‘chilling’ the normal use
of apologies in society. It is not intended to prevent all litigation and, while there is
evidence that protecting apologies may reduce the level of litigation overall, litigation
will and must continue to happen for those grievously injured who need
compensation. What apologies seem to do in relation to law is to increase the
likelihood and timeliness of settlement rather than make all litigation go away.
I would like to commend Margaret Mitchell for taking up the question of apologies
and developing and presenting this Bill. Unlike some of the early apology protecting
legislation in the United States and Australia, this Bill does take account of the
research on the impact and effect of apologies both legally and psychologically. In
particular, the definition of apology as including an acknowledgement of fault is vitally
important in creating apology-protecting legislation which is effective. The evidence
is that apologies which do not include an acknowledgement of fault may backfire and
increase the anger of the victim, particularly where injury is severe.
The principle that underlies this legislation is the furtherance of civil behaviour in the
form of apologising. This is based on the idea that an apology alone, even including
an acknowledgement of fault, should never be the sole basis of liability. Other
evidence should always be required because an apology is extremely prejudicial
compared with its probative value.
Definitions
‘…any statement made by or on behalf of a person which indicates that the
person is sorry about, or regrets, an act, omission or outcome and includes any
part of the statement which contains –
(a) An express or implied admission of fault in relation to the act, omission or
outcomes,
(b) A statement of fact in relation to the act, omission or outcome, or
(c) An undertaking to look at the circumstances giving rise to the act, omission
or outcome with a view to preventing a recurrence’
Defining an apology in this way does raise the issue of the status of apologies as
admissions as the submission from the Association of Personal Injury Lawyers
points out. I would suggest that their argument about the importance of admissions,
that they ‘are very likely to be true’ is based on a fallacy. Admissions against interest
have traditionally been treated this way in most common law countries, as
confessions have been also. However, we know that apologies as a category of
admissions against interest do not necessarily have the same level of likelihood of
truth because of their moral and psychological dimension. Thus a person may
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apologise where there is no legal wrong; they may feel there is a moral wrong and
that may or may not be true.
The real problem with such apologies is that they make it a great deal easier for the
tribunal of fact to decide on liability – that is, they are more prejudicial than probative.
Excluding apologies from admission as evidence of liability means that the plaintiff
must use other evidence. The example given by the Association of Personal Injury
Lawyers is just an unfortunate example where the only evidence is based on the
mind of the alleged perpetrator. In such a case excluding the apology may mean
there is no other evidence. If that is so, then the burden of proof has rightly not been
met and liability will not arise. (I leave aside the question of the adequacy of
negligence law for determining compensation.)
The Apologies (Scotland) Bill does go further than the Compensation Act 2006. In
other writing1 I have criticised the Compensation Act as inadequate to deal with
apologies because it does not define apology at all and in fact does nothing to alter
the common law.2 However, most other jurisdictions which have enacted apology
legislation have gone much further than the Compensation Act.
The distinction between the apology part of a statement and the acknowledgement
of fault part (ie what might be an admission) and the extent to which these can be
severed is the basic dilemma with this legislation. If courts can completely sever the
words acknowledging fault then there is no point in the legislation because an
expression of regret doesn’t need protection anyway. On the other hand, if the
apology can be extended to any words, however connected, this may create a
situation where important evidence is excluded. As Professor Robyn Carroll from
University of Western Australia has pointed out3, in Robinson v Cragg, a case from
Alberta, Canada, the Master ordered that words of apology that incorporated an
admission of fault in a letter be redacted but that admissions of fact were not
protected by the apology legislation in that jurisdiction (Alberta). The definition in this
Scottish legislation does go further than any other similar legislation. Clause 3
extends the protection beyond express and implied admissions of fault to a
statement of fact in relation to the act, omission or outcome that the person is sorry
about (cl 3(b), and to an undertaking to look at the circumstances giving rise to the
act etc with a view to preventing a recurrence (Cl 3(c).
I am not entirely sure about extending the protection to any ‘statement of fact’ unless
it is made clear that it must have a link with the apology – that is, that the person
included the statement as part of the apology. I would like to see this made clearer
because otherwise one runs the risk that in a case like Robinson v Cragg the entire
letter would be excluded. I think the outcome in Robinson v Cragg, which left some
of the letter intact and admissible is the correct outcome. In that case the letter
included a sentence ‘I assure you that our registration of the Discharges was through
inadvertence and I apologise for doing so’. The letter also contained some other
1

Vines, ‘Apologies and Civil Liability in the UK: a view from Elsewhere’ (2008) 12(2) Edinburgh Law
Review 200-230
2
Vines, ‘Apologies and Civil Liability in the UK: a view from Elsewhere’ (2008) 12(2) Edinburgh Law
Review 200-230; ‘ The protected apology as the modern response to the moral question at the heart
of Donoghue v Stevenson: What if Stevenson had apologised? ‘ (2013) 3 The Juridical Review 483.
3
Robyn Carroll ‘When “Sorry” is the Hardest Word to Say, How might apology legislation assist?’
(2014) 44(2) Hong Kong Law Journal 491at pp 507-509.

2
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admissions of fact. The Master redacted the sentence and the admissions of fault
but retained the admissions of fact and held they were admissible because they
were not combined with the apology. The definition of apology in the Alberta
Evidence Act 2000 included (s 26) ‘an expression of sympathy or regret, a statement
that one is sorry or other words or actions indicating contrition or commiseration,
whether or not the words or actions admit or imply an admission of fault in
connection with the matter to which the words or actions relate’. This is not
significantly different in substance from the definition in the Scottish bill. The Alberta
Act then provides that such an apology does not constitute admission of fault and
‘…shall not be taken into account in any determination of fault or liability’ and
prevents it from being admissible. Again, this is very similar to s 1(a). Section 1(b) is
broader and very protective. It would protect I think against voiding of insurance
contracts, for example, which I think is a very important matter.
Opinions differ on where the balance should be struck and the best way to ensure
the intention that the words connect with the apology.
Although there is no legal need to protect a mere expression of regret, the Australian
experience shows the reason both forms of apology (expression of regret and
apology acknowledging fault) should be protected. The Australian experience shows
that differentiating between mere ‘expression of regret’ and ‘apology’ causes
confusion which in the medical profession has been shown to make people anxious
about giving any kind of apology and therefore the chilling effect of not apologising
remains. So although there is legally no particular reason to protect expressions of
regret, putting them together in the definition has practical value.
Scope
I do not have the expertise to determine why the Fatal Accidents legislation should
be exempted, but in general in my opinion it is preferable for the apology legislation
to apply as broadly across the civil liability sphere as possible. This will give it the
best chance of developing a jurisprudence that is consistent and coherent, as well as
preventing confusion in the general population. The Australian experience in the
medical sphere where there are differences in definition in different states shows the
danger of confusion4 – where people are confused, apologies are less likely.
Because defamation is a fairly tightly defined sphere of legal activity where apology
has had a mitigatory function up to now, I am reasonably happy to see it excluded
from the legislation at least at present.
Apology and litigation rates
There is now quite a large literature on apology-protecting legislation and the
evidence suggests that litigation budgets will go down.5 This is substantially because
4

Vines, P ‘The Apology in Civil Liability: underused and undervalued? (2013) 115 Precedent 28-31.
Vines, P, ‘ Apologising for Personal Injury in Law: Failing to Take Account of Lessons from
Psychology in Blameworthiness and Propensity to Sue’ (2014) Psychiatry, Psychology and Law DOI:
10.1080/13218719.2014.965295 1-11; B Ho and E Liu ‘Judgment by the numbers: converting
qualitative to quantitative judgments in law (2011) 8 (1) J of Empirical Legal Studies (note that this is
based entirely or almost entirely on American data so should be approached cautiously in other
jurisdictions)
5
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the evidence suggests that plaintiffs settle earlier and, despite some concerns about
the amount of compensation paid, it seems likely that the amount paid on settlement
without costs of litigation is likely to be on a par with the amount paid in
compensation less the legal costs. This means pursuers do not lose out to the extent
that is sometimes argued by plaintiff lawyers.
Comparison with other jurisdictions
All the Australian and Canadian jurisdictions have now passed apology legislation,
most USA states have, Hong Kong is in the process of considering it and seems
likely to proceed and there is a suggestion that New Zealand is likely to follow. The
Canadian jurisdictions’ legislation is in my opinion, the best model, and I prefer that
of British Columbia. It is mostly stand-alone legislation which in my opinion is most
likely to have the educative effect hoped for. Even so, some educational campaign
seems to me to be important to ensure that all - medical practitioners, lawyers,
litigants, insurers and the general public – are aware that the protection exists. It has
taken some time in Australia for this awareness to develop, partly because the
legislation is buried in the Civil Liability legislation of each State.
In my opinion this legislation is consistent with the best of the Canadian legislation in
most respects.
Insurance contracts
A major concern is admissions clauses in insurance contracts. Traditionally, despite
little evidence that an apology is always to be regarded as an admission, insurers
have told clients that an apology will make the insurance void. I hope clause 1(b)
‘…cannot be used in any other way to the prejudice of the person by or on behalf of
whom the apology was made’ will be sufficient to deal with this. I would prefer to see
a clause like that in the British Columbia legislation, ‘…will not void an insurance
contract ‘to make it absolutely clear and to reduce the possibility of litigation to clarify
the position.
Overall
This is an opportunity for Scotland to protect its civil society and its litigants on both
sides. This legislation is drafted widely, but its scope is clearly confined to civil
liability. It is not intended and will not operate as a magic wand to reduce litigation,
but it will help to prevent the chilling effect of lawyers advising their clients not to
apologise. The critical point, it seems to me, is the balance between excluding the
apology and acknowledgement of fault and allowing other evidence in, including
admissions of fact not connected to the apology. In this way justice will best be
served. I commend the Bill to you.
Professor Prue Vines
Director of First Year Studies and Co-Director Private Law Research & Policy Group
Faculty of Law
The University of New South Wales
1 June 2015
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Scottish Children’s Reporter Administration
Background
The Children's Hearings System is Scotland’s distinct system of child protection and
youth justice. Among its fundamental principles are:
 whether concerns relate to their welfare or behaviour, the needs of children or
young people in trouble should be met through a single holistic and integrated
system;
 a preventative approach, involving early identification and diagnosis of
problems, is essential;
 the welfare of the child remains at the centre of all decision making and the
child’s best interests are paramount throughout;
 the child’s engagement and participation is crucial to good decision making.
SCRA operates the Reporter service which sits at the heart of the system. SCRA
employs Children's Reporters who are located throughout Scotland, working in close
partnership with panel members and other professionals such as social work,
education, the police, the health service and the courts system.
SCRA’s vision is that vulnerable children and young people in Scotland are safe,
protected and offered positive futures. We will seek to achieve this by adhering to the
following key values:
 The voice of the child must be heard.
 Our hopes and dreams for the children of Scotland are what unite us.
 Children and young people’s experiences and opinions guide us.
 We are approachable and open.
 We bring the best of the past with us into the future to meet new challenges.
Response
SCRA welcomes the opportunity to comment on the general principles of the
Apologies (Scotland) Bill. SCRA’s Complaints Handling Procedure encourages staff
to resolve complaints at the front line wherever possible and recognises that making
an apology can be an important part of this process. Our training provides that
apologies should be clear and direct, should acknowledge any distress or
dissatisfaction caused and explain what steps are being taken to resolve the issues
raised. From that point of view we are supportive of the policy intention of the Bill to
drive a culture change in which meaningful and timely apologies are encouraged.
However, we note that some legal proceedings are quite properly excluded from the
scope of the Bill, including all criminal proceedings, Fatal Accident Inquiries and
defamation proceedings. We strongly urge the Committee to ensure that court
proceedings under the Children’s Hearings (Scotland) Act 2011 are added to this list.
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Within the Children’s Hearings System, where grounds for referral are denied by a
child and/or relevant person, or the child is too young to understand them, the case
goes to court. The Reporter is required to lead evidence to establish the grounds
before the Sheriff. For non-offence grounds, the standard of proof is ‘the balance of
probabilities’, while for offence grounds it is ‘beyond reasonable doubt’. However, it
is important to note that all children’s hearings court proceedings are civil in nature,
even where the grounds relate to an offence committed by the child. As such, all of
our court proceedings fall within the scope of the Bill as currently drafted. We also
note that the definition of an apology in the Bill is quite broadly framed and could
cover a range of different circumstances and statements which might arise in the
context of a children’s hearings proof.
If children’s hearings court proceedings were not excluded from the Bill’s scope,
there would be potentially significant consequences for the children’s hearings
system, in relation both to child protection and youth justice concerns. For example:


An apology made by an adult during a police interview for assaulting a child
would be inadmissible as evidence for the Reporter seeking to establish
grounds of referral under section 67(2)(b) of the 2011 Act. Should grounds not
be established, there would be no statutory basis to bring the child to a
children’s hearing in order to consider what compulsory measures should be
put in place to protect them.



An apology made by a child for committing an offence would be inadmissible
as evidence for the Reporter seeking to establish grounds of referral under
section 67(2)(j) of the 2011 Act. Again, should grounds not be established
there would be no legal basis to bring the child to a children’s hearing in order
to consider what compulsory measures should be put in place to address their
behaviour.

We do not believe that the intention of the Bill is to inhibit the Reporter from being
able to establish grounds for referral, as it would clearly not be in the public interest
to do so. However, as currently drafted, this is the effect of the provisions. We
suggest therefore that the arguments for excluding criminal proceedings from the
Bill’s scope also apply to court proceedings under the 2011 Act. We would be happy
to expand on these points in oral evidence to the Committee if members would find
that helpful.
SCRA
7 May 2015

2
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Scottish Independent Advocacy Alliance
1.
At the Scottish Independent Advocacy Alliance we recognise the value and
importance of an apology and its impact on the resolution of conflict. However we
also understand that an apology must be driven by genuine emotion and be
delivered at the correct time and manner for any meaningful resolution to take place.
There is a danger in legislating on this matter as formalising apologies can diminish
their sincerity and believability. We are also concerned that an apology is not a
means to avoiding liability altogether and that the focus should be placed on
reaching a resolution in a just manner. There are therefore benefits and constraints
to legislating in this area.
2.
The following case study exemplifies a situation where an apology could have
created a more positive environment for things to precede.
3.
A mental health service user has had ongoing issues with the landlord, the
Local Authority, around repairs and renewals to her home. The service user had
severe and enduring mental health problems which had resulted in her refusal to
allow access to council repair and renewals teams over a number of years. During
that period the property had deteriorated significantly. One issue was the lack of
running water which had been the case for 7 years.
4.
The LA wished the service user to move to another property while repairs
were completed. When the service user refused to move the Local Authority took
steps to temporarily evict her. Her belongings were moved from her home into
storage without her involvement or full consent. As a result she was very distressed
and was supported to make a formal complaint to the Local Authority. The process
has taken some time and is still not resolved.
5.
The repairs on her property have now been completed and she has moved
back into her tenancy but remains unhappy with how things were managed by the
Local Authority and has passed on her complaint to the Scottish Public Services
Ombudsman.
6.
The service user told her advocate that she was very distressed and upset by
the way she had been treated and the lack of care and attention she had received.
She would have liked to have received an apology and felt that she could then move
forward with the Local Authority, but this was not forthcoming.
7.
Moreover, it should also be noted that for some, receiving an apology can
provide validation of their issue. Therefore, it would be useful to expand the definition
of an apology in order to let people know what constitutes an apology and aid them
to make a decision whether they genuinely wish to make an apology or not as they
will have to cover these basic criteria. The definition of an apology should be
extended to include an admission of fault or responsibility for what has happened
and a remedial element. Sometimes claimants may not want to assert blame but just
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want an acknowledgement of fault with an explanation of how the other party will
avoid the situation again or how they will remedy the situation so that they can come
to terms with the issue and move forward.
8.
The NHS Education for Scotland has issued guidance on apology and we
would recommend using the “Three R’s” format1:




Regret – Meaningful, real, acknowledge wrongdoing; just say sorry; accept
responsibility
Reason – Be honest – doesn’t mean you will be sued; unintentional and
not personal; try hard to do the right thing
Remedy – Next steps – who will do what; investigate to find out why;
provide feedback.

9.
This can be illustrated by the following case study provided to us by an
independent advocacy organisation.
10.
A parent (Advocacy partner) used independent advocacy to support them with
a dispute with their son’s local school. The advocacy partner was seeking the
assistance of medical practitioners to assess their 8 year old son’s needs as they
suspected that he has underlying Additional Support Needs (ASN). The parent tried
to engage with the school whilst an ongoing assessment was taking place and with
the support of Advocacy requested that an Assessment of needs be carried out by
the education Authority and an ASN meeting take place.
11.
Despite the request the school stated that they would not be putting any
support in place for the child as they did not acknowledge ASN needs without a
formal diagnosis. .
12.
Following further discussion the Education Authority acknowledged that in
terms of the legislation the child was classed as having ASN needs for a number of
reasons:
 Unconfirmed however suspected diagnosis of ASN


The child was being bullied and being racially attacked physically and
verbally at school



The child’s home environment was somewhat chaotic due to Mum’s
learning disability, and lifestyle choices.

13.
This acknowledgment was followed by a letter of apology which was sent to
the parent:
14.
“I understand that prior to this meeting, you have expressed concerns that our
ASN meeting processes were not robust and as a result you felt misinformed and at
time excluded in the planning for (Childs Name) Additional support needs.
1
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15.
I apologise that the processes around holding the ASN meeting and formal
recording of (Childs Name) needs were not followed in a timely manner. I hope you
now feel that we can move forward from this point, in a positive way working in
partnership with yourself, to ensure the school offers (child’s Name) every
opportunity to progress with confidence. “
16.
After receipt of the letter the parent felt more confident about the situation and
believes that the school have become better educated in ASN legislation, that
meetings will be scheduled appropriately and conducted with knowledge and
participation from all involved including the parent.
17.
Therefore the Scottish Independent Advocacy Alliance agree that if the aim of
the Apologies Bill is to remove unnecessary barriers to making an apology then it
can be a useful tool in helping to resolve difficulties and can lead to improved
confidence for those people who have had issues. However, the risks surrounding
apologies should also be taken into consideration and proper guidance and support
should be provided to both parties to achieve the best outcome. It is also important
to note that an apology may not be sufficient for some people and that evidence of
some form of learning that has taken place and measures that have been put in
place to avoid the situation occurring again, can be offered alongside an apology to
help resolve conflicts, disputes and avoid litigation.
18.
Independent advocacy can help to resolve disputes by supporting individuals’
to voice their opinions, aiding them to fully understand a situation and helping them
to understand their rights. A claimant with access to independent advocacy can get
support with their claim. If claimants have a better understanding of the situation and
knowledge of their rights this can be very empowering and can provide a positive
environment for the resolution of conflict and for apologies to be acknowledged. This
is very important in combatting one of the major risks discussed that a genuine
apology may be presented but it is rejected. It is therefore imperative that people are
given information about independent which can support a positive environment for
apologies.
Scottish Independent Advocacy Alliance
8 May 2015


112

3

Justice Committee
Apologies (Scotland) Bill
Written submission from the Scottish Legal Complaints Commission
The Scottish Legal Complaints Commission is the single gateway for
complaints against legal practitioners (such as solicitors and advocates) in Scotland.
We investigate and resolve complaints about inadequate professional services and
oversee the way the Law Society of Scotland and Faculty of Advocates investigate
complaints about the conduct of their members.
1.

Having previously responded to Margaret Mitchell MSP’s consultation on the
(then) proposed bill, we are glad to have the opportunity to contribute as the Bill is
considered by the Justice Committee. Our response mainly addresses the merit of
and potential cultural changes arising from a legal protection for expressions of
apology.
2.

As part of our complaint form we give complainers an opportunity to tell us
what they are looking to be done to put their complaint right. Our data suggests that
in 25% of complaints made to us an apology (written or verbal) is part of what the
complainer is looking for.
3.

Where possible, we encourage settlement of complaints at the first
opportunity, i.e. directly between the complainer and the practitioner or firm
complained about, without our involvement. In order to support this, we provide
advice, guidance and training to legal practitioners to help them do this more
effectively. We also provide guidance to consumers to assist them in making
complaints, including what to reasonably expect.
4.

Research carried out for us in 20121 indicated that just over half of law firms
surveyed said that they used apologies as a method of resolving complaints. In fact,
an apology was used in resolving 27% of the complaints covered in the study.
5.

In our guides Best practice in complaint handling – solicitors2 and Best
practice in complaint handling – advocates3 we mention the 27% figure (above) and
suggest that “an early simple apology may often resolve matters”. However,
because concerns were raised that this might have implications for professional
indemnity insurance our guidance adds “Before issuing any apology you should,
however, confirm with your professional indemnity insurers that they are content”.
It’s unclear how well this works in practice in direct discussions with an aggrieved
party.
6.

1

http://www.scottishlegalcomplaints.org.uk/resources/oversight-research/2013-research-intocomplaint-numbers.aspx
2
http://www.scottishlegalcomplaints.org.uk/media/46748/best_practice_in_complaint_handling__guide_for_solicitors.pdf
3
http://www.scottishlegalcomplaints.org.uk/media/57139/slcc_best_practice_in_complaint_handling__for_advocates.pdf

1
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As has been pointed out by the Faculty of Advocates in its response to the
first Bill consultation4, insurance is a reserved matter and the Bill would not have any
direct effect on insurance terms regarding admission of fault. However, if the Bill
gives reassurance that an apology cannot be used as an admission of fault in civil
proceedings in Scotland5, then practitioners would be more candid about offering an
apology without fear of future consequences.
7.

The SLCC believes that the changes proposed by the Bill would encourage
an honest and open working relationship between practitioners and their clients.
This in turn would assist legal practitioners in resolving complaints brought to them,
improving the experience for their clients. The practitioners themselves would also
benefit from improved client retention, savings in time (and therefore cost) and
maintaining a positive reputation.
8.

SLCC
7 May 2015

4

http://www.advocates.org.uk/downloads/news/responses/finalfacultyresponse26sept12.pdf
[Link no longer available]
5
As defined in the Bill.
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Justice Committee
Apologies (Scotland) Bill
Written submission from Simpson and Marwick
Response to Justice Committee questions
1.
Is there merit in providing legal protection to an expression of apology
as set out in the bill?
We support the aim of the Bill in providing legal protection to an expression of
apology. The Compensation Act 2006 provides similar legal protection in England
and Wales. The policy memorandum states that the Bill aims to encourage the use
of apologies by providing that they are inadmissible in certain civil proceedings and
that the bill is thereby intended to encourage a change in social and cultural attitudes
towards apologising. It is a moot point as to whether such social and cultural change
will be engendered. However, it is well recognised that a timely apology – usually
accompanied by an explanation – may meet the needs of the complainant.
The Scottish Government recently consulted on proposals to introduce a statutory
duty of candour for health and social care services. That consultation stated:
6.5
The notification that is to be made [that is, notification of an adverse event
resulting in harm] to the relevant person should be given personally by a suitably
trained representative of the organisation and should include an account of all the
facts known at the time of the disclosure and the plans for the event to be reviewed.
6.7
The organisation must provide an apology and must confirm all of the actions
taken in a written record.
A significant impediment to the duty of candour is the lack of legal protection for an
expression of apology. We therefore welcome the aim of providing such protection.
The Scottish Public Services Ombudsman may also recommend that an organisation
issues an apology. The SPSO follows up their recommendations to ensure
compliance. If an organisation fails to comply, the SPSO may lay a special report
before the Scottish Parliament. It is invidious that an organisation may be required to
apologise, without the legal protection now proposed.
2.
Do you agree with the legal proceedings covered under Section 2 of the
Bill and the exceptions for fatal accident inquiries and defamation
proceedings?
We agree that it is appropriate to exclude defamation proceedings. The policy
memorandum refers to the offer to make amends procedure contained within the
Defamation Act 1996. We agree that defamation proceedings should be excluded in
order to avoid any potential conflict in the legislation.

1
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We do not consider that there should be an exception for fatal accident inquiries. An
inquiry will frequently precede any action for negligent or breach of statutory duty.
The making of an apology is not relevant to any aspect of the sheriff’s determination
under section 6(1) of the Fatal Accidents & Sudden Deaths Inquiry (Scotland) Act
1976. Further, under section 6(3) the determination of the sheriff is not to be
admissible in evidence or founded on any judicial proceedings arising out of the
death or any accident from which the death resulted. It is an unnecessary and
invidious complication to legislate for an apology being admissible in one forum and
not in another.
Although an FAI determination is not admissible in other judicial proceedings, an
apology made in the course of an FAI can be – and in our experience, is – founded
upon by pursuers in civil proceedings. We therefore consider that there ought to be
no exception for apologies made in FAIs.
We are content that the Bill excludes criminal proceedings.
3.

Do you agree with the definition of apology in section 3 of the Bill?

We consider that the definition of apology in section 3 is too wide-ranging and is
unnecessary in its scope. Apology is an ordinary English word and its definition
ought to be construed according to the usual canons of construction. This definition
raises the possibility that rather than attempting to construe the word “apology”, the
courts will instead require to construe the words “sorry” and “regret”. We consider
that no specific definition is necessary.
We note that there is no definition of apology in the Compensation Act 2006. We are
not aware that the lack of definition has caused any difficulty or confusion.
If the definition section is retained, we consider that it is helpful for it to specify that
an apology includes those parts of the statement set out in sub-sections (a) to (c).
4.
Do you agree that the Bill will facilitate wider cultural and social change
as far as perceptions of apologies are concerned?
We are not persuaded that the Bill will result in such cultural and social changes.
However it will not hinder them and the utility of the Bill should not be judged on this
aspect alone.
We note that the Medical Protection Society, responding to the draft proposal of
Margaret Mitchell MSP in September 2012, stated that they have “long supported
and advised members to be open with patients when something has gone wrong.”
The Medical Defence Union stated that they have been encouraging clinicians to
offer patients an explanation and a sincere apology for over fifty years. The SPSO
has issued guidance on apologies to NHS Scotland. Healthcare professionals should
already provide apologies where appropriate. We are doubtful that legislation will
have any significant effect on altering perceptions of apologies, either within the
medical profession or amongst complainants.
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5.
Are there any lessons that can be learned from how apologies
legislation works in practice in other legislatures?
Section 2 of the Compensation Act 2006 is commendably brief and direct:
An apology, an offer of treatment or other redress shall not of itself amount to an
admission of negligence or breach of statutory duty.
We consider that there is much merit in the simplicity of this approach. It does not
prevent an apology being admissible as evidence. It does prevent it amounting to an
admission of negligence or breach of statutory duty.
Simpson and Marwick
8 May 2015

3
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Justice Committee
Apologies (Scotland) Bill
Written submission from the Society of Local Authority Chief Executives
(Scotland)
The Society of Local Authority Chief Executives (SOLACE) (Scotland) would
question the need for the Bill.
In general, we would support the Faculty of Advocates' contribution which expresses
doubt as to whether the legislation is necessary and questions whether it would have
the desired effect. We would also support that submission’s comments on some of
the important points of detail, especially paragraphs 12 and 21.
SOLACE (Scotland)
3 June 2015
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Scottish Parliament
Justice Committee
Tuesday 9 June 2015
[The Convener opened the meeting at 09:33]

2

Apologies (Scotland) Bill: Stage 1
09:33
The Convener: Agenda item 2 is to begin
taking evidence on the Apologies (Scotland) Bill,
which is a member’s bill that has been introduced
by Margaret Mitchell. Standing orders prevent
Margaret from being involved as a committee
member in the scrutiny of her bill, but she can of
course participate in evidence sessions as an
ordinary member. You are at our mercy at last,
Margaret.
We will have two round-table sessions on the
bill today. Before we start, Roderick Campbell
wishes to make a declaration.
Roderick Campbell (North East Fife) (SNP): I
refer to the declaration in my entry in the register
of interests that I am a member of the Faculty of
Advocates.
The Convener: I welcome the witnesses in the
first round-table session. Has anybody been to a
round-table session of the committee before? No.
Well, it is a bit more informal than the usual panel
format for witnesses, so it is really your show. We
are kept pretty silent in these sessions, which is
wonderful. It is about your interaction on the bill
that is before us.
The microphones will come on automatically. To
indicate that you want to speak, just look at me
and I will call you. If I have a list, I will read it out
so that you know where you are in the running
order.
I think that it would be a good idea—certainly for
me, because it has been a bad start to the day so
far—for everyone to introduce themselves. I am
Christine Grahame, convener of the Justice
Committee. My name is on a nameplate in front of
me to remind me.
Elaine Murray (Dumfriesshire) (Lab): I am
deputy convener of the Justice Committee.
Ronnie Conway (Association of Personal
Injury Lawyers): I am the Scottish co-ordinator of
the Association of Personal Injury Lawyers.
John Lamont (Ettrick, Roxburgh and
Berwickshire) (Con): I am John Lamont MSP.
David
Stephenson
QC
(Faculty
of
Advocates): I am a member of the Faculty of
Advocates.
Roderick Campbell: I am the MSP for North
East Fife.
Graeme Watson (Forum of Insurance
Lawyers): I am from the Forum of Insurance
Lawyers.
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Gil Paterson (Clydebank and Milngavie)
(SNP): I am the MSP for Clydebank and
Milngavie.
Margaret Mitchell (Central Scotland) (Con): I
am an MSP for Central Scotland.
Christian Allard (North East Scotland) (SNP):
Good morning. I am an MSP for North East
Scotland.
Laura Ceresa (Law Society of Scotland): I am
from the Law Society of Scotland.
John Finnie (Highlands and Islands) (Ind): I
am an MSP for the Highlands and Islands.
Paul McFadden (Scottish Public Services
Ombudsman): I am from the Scottish Public
Services Ombudsman.
Alison McInnes (North East Scotland) (LD): I
am an MSP for North East Scotland.
Charlie Irvine (University of Strathclyde): I
am a senior teaching fellow at the University of
Strathclyde.
Jayne Baxter (Mid Scotland and Fife) (Lab): I
am an MSP for Mid Scotland and Fife.
The Convener: Thank you all very much. I will
start by asking a question in the way that my
history teacher used to do it. The Apologies
(Scotland) Bill: a good or a bad thing? Who would
like to discuss? Who would like to come in first
and break the ice? Mr Conway, you looked
energetic there.
Ronnie Conway: The original proposal by Ms
Mitchell seemed to me simply to reflect the
common-law position on apologies, namely that an
expression of sorrow, benevolence or regret does
not attract liability. In that regard, the proposal
seemed similar to the English legislation in the
Compensation Act 2006.
I can understand the idea that we should be in a
kinder, gentler world, and there can be arguments
that people are reluctant to apologise because of
fear of litigation. Ms Mitchell’s proposals would
have addressed that, although there is a point of
view that says that we should legislate for
substantive law matters and educate in other
ways. In any event, if we had followed something
like the Compensation Act 2006, that would have
been absolutely fine. However, we have gone far
beyond that now with the bill. I am afraid, Ms
Mitchell, that I think that there are two particular
aspects of the bill that would make it bad law.
The Convener: You said it so nicely.
Margaret Mitchell: It does not mean that it is
true.
Ronnie Conway: My first point is that I think
that borrowing legislation from other jurisdictions
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means that the bill addresses a problem that does
not exist. I know that some of you might already
be thinking, “He’s a claimant lawyer, so he would
say that.”
The Convener: I was actually thinking that.
Ronnie Conway: Well, I know your history as
well, madam convener.
The Convener: Oh, good grief—see me later.
On you go.
Ronnie Conway: I will refer to a matter that
recently proceeded under the Courts Reform
(Scotland) Act 2014, namely the “Taylor Review—
Review of Expenses and Funding of Civil Litigation
in Scotland”, and particularly the foreword, where
Sheriff Principal Taylor refers to the so-called
“compensation culture”. He stated that it was not
his place to decide whether a compensation
culture existed in any other place in the world but
that it did not exist in Scotland. He produced
figures for claims recognised by the compensation
recovery unit and showed that the number of
medical negligence cases in Scotland is about one
thirtieth of the number of such cases in England
and Wales.
There are various reasons for that difference. In
fact, Sheriff Principal Taylor had a bit of fun about
it in his foreword, as he said that he did not think
that it was because doctors and the medical
profession in Scotland are any more efficient than
those in other parts of the world. That carries over
to the number of road traffic cases and employer
liability cases in Scotland compared with the
number in England and Wales. My first point then
is that there is no litigation crisis here and no
compensation culture monster that the bill is
seeking to address—that is not opinion; it is
arithmetic.
Next, what seems to me to be absent from
almost all the discussions and the written
submissions on the bill is the issue of access to
justice. As far as I can see, the only time that the
subject of access to justice—in the sense of
getting the right result—is approached is in the
Scottish Government’s memorandum, which I saw
only recently.
I will use a specific example, which comes hot
off the press. It is something that my associate
asked me about yesterday, concerning a road
traffic accident. The person at the scene said, “I’m
sorry. It was my fault. I was daydreaming.” Let us
deconstruct that. The first part is the expression of
regret. I do not have a problem with that being
excluded from admissible evidence. The second
part, saying “It’s my fault,” is not a factual
statement, but it is certainly an indication of the
state of mind of the person at the time of the
accident. If he were to come to court or to attempt
to give evidence later, saying instead, “It was your
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fault,” that would be a powerful piece of evidence
against him. The final critical point is the comment,
“I was daydreaming,” “I wasn’t looking,” or
whatever. That is a statement of fact.
Under the old law, all kinds of hearsay were
excluded. In both criminal and civil cases,
however, such admissions were allowed, precisely
because people would not make them unless they
were true. That is dismissed in a sentence—it is
said that it is a fallacy—but, in every common-law
system or, to be accurate, in England and Wales,
in the United States and in the Commonwealth
countries, admissions against interest have been
accepted as exceptions to the hearsay rule for the
simple reason that they are likely to be true. The
first thing that any justice system has to do is to
get at the truth. It has to find the factual matrix and
then apply the law to it. To remove, “It’s my fault,”
and, secondly, “I was daydreaming,” is to remove
an extremely powerful and persuasive piece of
evidence.
On reading the papers, it almost seems that
reduced settlements are to be an aim in
themselves. There is nothing about fair
settlements, but there is an idea that reduction of
damages is something to be achieved. If my
organisation has a vested interest, it is to see that
people get fair compensation—no more and no
less. This place has a very powerful history of
legislating in that regard, including the Rights of
Relatives to Damages (Mesothelioma) (Scotland)
Act 2007 and the Damages (Scotland) Act 2011.
The proposed legislation would, in my view, be a
retrograde step.
My next point relates to an issue that is going on
elsewhere and which will be dealt with in this
building: the pre-action protocols. It is accepted
that we should aim for early and fair settlements.
There are specific codes of practice that claimants
and insurers must deal with. The critical point is
that the insurer should admit or repudiate within a
certain period, which is five or six weeks in a
normal situation. At common law, it is possible to
resile from that repudiation or admission of fact.
Someone can say that they have changed their
mind, for instance. However, under the protocol,
people will be unable to resile from it. If the
proposed legislation is passed as introduced, it
would strike directly against that.
I appreciate that I have gone on for a bit, but I
will just make one final point.
The Convener: You have said some interesting
and controversial things—controversial for some
people—which means that I will get responses, or
that you will get corroboration and support.
I love using the word “corroboration”—I throw it
about willy-nilly.
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09:45
Ronnie Conway: I come to my final point. The
statement of fact and the statement of fault are
attached to the apology. Let us think that through.
The minute the apology is made, neither the
statement of fact nor the statement of fault can be
used as evidence. However, if the apology is not
made, they can be used. That means that, with
regard to the protocol, an insurer could say, for
example, “We accept liability. It was our insured’s
fault. Our insured says he is sorry,” and,
immediately, all of that would disappear.
I applaud Ms Mitchell’s intentions. If we had
stayed at the original proposals, the bill would
have increased public perception of the idea that
an apology is not an admission of liability.
However, I am sorry to say that I have the
misfortune to disagree with her and believe that, if
this is passed, it will be bad law.
Graeme Watson: Mr Conway’s starting point is
that this is a problem that does not exist. In part, I
agree with that, in that there is no crisis or
floodgate of litigation, regardless of what the
perception might be.
However, there is a real perception among
those on the receiving end of claims that they
must not or indeed cannot apologise because, in
doing so, they will be seen to have admitted their
liability. I realise that there is a good argument that
that does not represent the common law.
However, that is not the perception, and that
perception is, of course, heightened by the
existence of the Compensation Act 2006 in
England. I have frequently been contacted by
clients within and outwith the personal injuries
sphere who have been told by the ombudsman to
apologise and who say that the ombudsman does
not seem to understand that, although that would
be protected in England, it is not protected in
Scotland.
Again, I agree with Mr Conway that there is a
job of explanation to be done. However,
straightforward legislation that made it clear that
an act of apology, of itself, did not amount to an
admission of liability would have great merit.
The committee might be aware that, last week,
the Government published its Health (Tobacco,
Nicotine etc and Care) (Scotland) Bill, which will
legislate for the duty of candour. Section 23 of the
bill deals with apologies and, in effect, mirrors the
Compensation Act 2006, as it provides that an
apology in the context of the duty of candour will
not, of itself, be an admission of liability.
By way of practical outcome, if not of starting
point, Mr Conway and I are largely in agreement.
However, I would say that legislation of some form
has a definite role to play. It might be an educative
one, but it is also a practical one with a legislative
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effect in making it clear to those on the receiving
end of claims that there is a proper role for an
apology that does not bind them to an admission
of liability. There is a significant gulf between
saying that one is sorry for an event happening—
and, indeed, that one is sorry for one’s role in it—
and, as a matter of law, saying something that
amounts to an admission that there has been
negligence or a breach of a statutory duty. It is
correct that the law recognises that.
Mr Conway has, of course, taken as his starting
point the role of claimants. However, I suggest that
the proposed legislation would also have a
deleterious effect on defenders. It is quite common
that, after an accident, the injured party will say, “I
am sorry; that was my fault,” and will find
themselves on the receiving end of a plea of
contributory negligence. The bill might strike at
that and therefore, equally, might strike at what
would otherwise be the defender’s interest.
Mr Conway also raised the question of
compensation and whether an aim of lowering the
value of compensation payments is an end in
itself. Again, I accept entirely what he has to say,
but the role of an apology may also be to shorten
the course of a dispute; it may avoid the matter
going to litigation in the first place or, if there is
litigation, it may settle more quickly. Accordingly,
the outcome may be that the costs of solicitors are
reduced and, therefore, the total cost of the
settlement and, indeed, the burden on the court
service are reduced. That is an appropriate end.
The role of an apology is very important,
perhaps particularly in the medical and clinical
setting but also more widely. There is a role for
promoting that within appropriately formed
legislation. I echo the sentiment that that is
reflected more properly in the wording in the
English legislation, whereby the fact of an apology
may be taken into account, but it is not of itself an
admission of liability.
Laura Ceresa: Along with Mr Conway of the
Association of Personal Injury Lawyers, the Law
Society of Scotland supports the intentions of the
bill but, as he said, the concern is that it does not
necessarily add anything to what already exists.
I am looking from the perspective of medical
negligence law. A mechanism already exists,
through the national health service internal
complaints procedure, for a party who feels
aggrieved to approach the hospital or clinician
involved and request an investigation, which could
embody an apology. However, the internal
complaints procedure is separate from a legal
claim for damages in respect of medical
negligence. The admission through the NHS
internal complaints procedure that something went
wrong does not meet the legal test for medical
negligence, so it is entirely separate.
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By the time someone comes to see a solicitor
with a concern over treatment that they had, the
question of an apology does not really arise. The
test is totally different and is embodied in a case
from 1957 called Hunter v Hanley. The experts
have to decide whether there has been
negligence.
An apology is entirely separate. Although getting
an apology might be part of what the client wants
to achieve by coming to see a solicitor, it does not
form part of an investigation for medical
negligence. An apology might be helpful in some
way to the client in understanding what went
wrong, but it does not form part of the investigation
for compensation in legal terms.
As I understand it, compensation is supposed to
put the injured party back in the position that he
would have been in had there been no negligence,
so the apology is secondary to that. I do not see
that compensation will be reduced in any sense or
in any way if an apology has already been given.
David Stephenson: If we are talking about the
broad principle of whether this is a good thing or a
bad thing, we have to start by acknowledging that
the purpose of the bill if enacted would be to take
away from people rights that they currently have.
People who wanted to rely on admissions of fault
or fact or simple apologies would no longer be
able to put them before courts, and courts would
no longer be able to take into account evidential
matters that they currently take into account.
If enacting the bill would disadvantage certain
people, where is the balancing advantage and
how confident can we be that there would be a
benefit from depriving people of rights that they
currently have? The Faculty of Advocates is
concerned that although similar laws—they all
tend to be a bit different—have been introduced all
round the world, beginning in Massachusetts in
1985, no one anywhere seems to have good
evidence that they work.
I do not want to labour the point, but I will
mention a paper from last year that was written by
Professor Robyn Carroll, who is an Australian
academic. Professor Irvine and Professor Vines
cited it in their submissions, and it is cited in the
Scottish
Parliament
information
centre
memorandum for the committee. At page 18,
towards the end of the paper, Professor Carroll
says:
“The limited research available does not show that
apology legislation has worked as a ‘magic wand’. To the
contrary, the little data that exists as to the shift in
behaviour of potential apologisers, from the field of medical
practice, tells us that the legislation has been relatively
ineffective.”

That paper was a 2014 review of world literature
and of the impact of laws that have been
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introduced in America, Canada, New Zealand and
Australia. If that was the conclusion in 2014, after
30 years of such legislation—starting with
Massachusetts in 1985—why and on what basis
are we to be convinced in Scotland that sufficient
benefit would accrue to justify taking away existing
rights from people and limiting what courts may
look at when they try to determine the truth of what
happened?
The Convener: Professor Irvine, as you were
named, would you like to comment?
Charlie Irvine: I acknowledge the rhetorical
direction in which we seem to be travelling—far be
it from me to spoil the party.
I was sceptical in 2012 when the initial bill was
published, largely on the grounds that it looked as
though it protected partial apologies. Partial
apologies are likely to do more harm than good—
they are the classic, “I’m sorry you’re unhappy and
I’m sorry that something’s happened to you, but it
wasnae me.” I felt that such apologies, to some
extent, are already protected and that the bill
would not be particularly helpful.
The conversion to a full apology has won me
round. My reasoning is a wee bit broader and I
have probably been persuaded on three grounds.
There is value in setting a tone for the country. I
do not know whether any of my colleagues has
come across research by Tamara Relis in
Canada; she found fascinating evidence that
lawyers for plaintiffs and defendants on the one
side and the people who were involved in medical
negligence claims on the other side saw the world
differently. She regarded them as living in parallel
worlds. In particular, on what clients wanted from
their interaction with defendants, she found—
interestingly—that
lawyers
consistently
underestimated people’s wish for an apology.
Lawyers even more strongly underestimated their
clients’ wish for the other side to admit fault, to
give an explanation, to hear the clients’
perspective and to discuss quality improvement,
so it looks as though there is a range of things to
consider.
People might well go into a lawyer’s office and
think that they ought not to say that, so I am not
pointing the finger at anyone in particular.
However, the evidence chimes with some
common sense that there may well be elements in
the giving of an apology that the legal profession
overlooks. The bill sets a tone and may persuade
a number of people in a number of settings, who
are not daft, that giving an apology is the right
thing to do.
We tend to forget that people who give
apologies are aware of the law. The risk of the
current situation is that, by and large, most parties
get neither the evidence nor the apology. There is
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an idea that we might be depriving people of best
evidence, but there are many situations, and I
appreciate that the moment of an impact is one
particular situation.
10:00
I have been affected by being involved in the
human rights interaction for survivors of historical
abuse. That is a different setting, in which it was
clear to me after meeting some of the survivors
that there is a powerful wish for an apology. Such
apologies appear to be inhibited by the fear of
litigation. That setting, which is quite different from
the prang that we might be talking about
otherwise, has had an impact on me. There is a
large group of people in Scottish society who
would welcome an apology, whether or not it turns
into financial compensation. I am not saying that
compensation is not important, but it is not the
only factor in those people’s minds.
It is worth saying that, although there is little
evidence of the benefits of apologies acts, there is
also little evidence of the harms that our
colleagues are describing to us. There is some
evidence from Canada of the judiciary beginning
to nuance the way in which the acts are
interpreted. In a recent case in British Columbia, it
looked as if the judiciary was allowing elements of
statements to be used in an explanatory fashion
and not to determine liability. That does not look
terribly far from the approach that Scottish courts
might want to develop.
For those reasons, I have come to believe that
an apology act would be a broadly positive step for
Scottish society, although some tweaking may be
wise and useful.
The Convener: Proceed with the tweaking, if
you wish.
Charlie Irvine: I am not sure that that is for me;
it is perhaps not the purpose of today’s meeting. I
would say that the magic wand statement is
accurate. For the bill to be effective, it would need
to be combined with other steps, particularly in the
health sector.
Some very interesting evidence from Michigan
has been referred to as showing that what was
much more significant was ending deny-anddefend approaches to medical negligence and
taking a proactive approach. In that state the
legislature placed a six-month embargo on the
raising of actions, to allow face-to-face contact
among all parties.
Other steps may be required. They might not be
for today’s business, but that is important to say.
Laura Ceresa: I will go back to something that
Mr Irvine said about clients’ instructions and about
understanding or misunderstanding between
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solicitors and clients. It is important for a solicitor
to find out from the outset what the client wants to
achieve by coming to see them. We form a wish
list of what the client wants to achieve, and usually
at the top of the list is an apology. Compensation
usually comes quite far down on the list.
The solicitor has to work out what the vehicles
will be for the client to achieve all the outcomes. If
an apology, an understanding or an explanation of
what happened is on the wish list, there are other
vehicles. Making a claim for compensation does
not provide a client with an apology.
As I said, the NHS internal complaints
procedure already exists, and the client is sent
down that route before any investigation of a civil
claim for damages is commenced. From a
solicitor’s point of view, it is important to take that
stance.
Ronnie Conway: I agree with Mr Irvine that
people are not daft. They intuitively recognise the
difference between being paid in feelings and paid
in money. I have a question for the proponents of
the full-bodied legislation, so to speak. When they
talk about research—I agree with Mr Stephenson,
who is clearly much more on top of the research
than I have been able to be, that it seems to be all
over the place—what is the definition of success?
Under the bill, the measure seems to be
reduced settlements and fewer legal actions, but
to the constituency that I represent, that is not a
good thing. When catastrophic injuries have
occurred, reduced settlements would mean no
accommodation, no care equipment and a lower
quality of life for people who deserve more. May I
ask what definition of success is applied in the
research?
Charlie Irvine: I do not purport to summarise
world research. Ho and Liu’s research is
interesting, although I know that it has been
criticised and that it is US based. Broadly
speaking, their findings were that apologies
legislation appears to bring more claims through
the system initially but also to speed up disposal
times quite significantly. They think that the costs
to the system are neutral over the long term—10
to 15 years. That is a numerical analysis.
The Convener: More claims do not mean more
settlements; they are just more claims.
Charlie Irvine: Indeed.
The Convener: Does Professor Stephenson
want to comment?
David Stephenson: “Professor Stephenson”—
thank you very much. [Laughter.]
The Convener: I knew that this was going too
well. My head went in another direction. I am
happy to call you “professor”, anyway.
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David Stephenson: The Faculty of Advocates
goes into Ho and Liu’s papers in some depth in
our submission. One has to recognise that they
use a specific American model of costs. In most
states in the US, plaintiffs pay their own costs
whether they win or lose, so it may be better for a
plaintiff to settle for less money in damages now
than to wait two or three years and get a bit more
but have spent more than the difference.
The Convener: So we are talking about apples
and pears.
David Stephenson: Yes. We have to be
cautious in looking at Ho and Liu. In footnote 5 of
Professor Vines’s submission—it is paper A16—
she can cite only two pieces of research in support
of apologies legislation being effective. One is a
paper of her own and the other is a paper by Ho
and Liu. She then puts in brackets that it is
important to be careful in applying that outwith the
US context.
The Convener: Okay. Before the dissertation
goes any further, I invite Mr McFadden to
comment, as he has not been in yet.
Paul McFadden: Our experience as an
ombudsman comes not from the legal perspective
that my colleagues on the panel have but from our
experience in dealing with people who have
experienced, or feel that they have experienced,
failings in the system of public services, and from
dealing with public sector workers who deliver and
manage front-line services, through our training,
outreach and other engagement with them. We
have been broadly supportive of the bill from an
early stage because we think that it is important to
make a clear statement and give a clear signal to
those public sector staff and to people who deliver
our public services that saying sorry is okay when
things go wrong.
Our experience of what complainants want
when they complain about public services mirrors
some of what has already been said. When
something has gone wrong and they have brought
a complaint to us, we ask them what outcome they
want, and top of the list is always that they want
an apology. They want someone to say sorry.
People say, “I want recognition that I was right and
something went wrong, and an assurance that it
will not happen again to someone else.” They
might want various other things but, by and large,
they do not say that they want compensation. It is
very much about repairing a relationship, often
with an organisation that they have an on-going
relationship with. They are not consumers in the
broader sense, as they cannot choose to go to
another local authority or another health board, so
repairing the relationship is at the heart of this.
We have a constructive dialogue with public
sector providers through our work on helping them
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to improve how they handle complaints and
respond to things that have gone wrong, and our
experience is that they tell us that they are
frightened to say sorry. They are told, or they feel
individually, that saying sorry is automatically an
expression of liability in the sense of negligence.
That common misconception is raised at almost
every session that we deliver to public sector staff.
There is a culture of fear. There are other reasons
for that, but that misconception is the number 1
reason.
We work hard on delivering training to a range
of bodies that generally covers apology, but we
also have a specific course on the power of
apology. We have developed guidance on the
power of apology, which has been very widely
shared. Professional bodies, the Scottish
Government and regulators all say in their in
guidance to various parts of the public sector that
saying sorry is the correct thing to do.
However, in complaints that come to us, we still
see a reticence from public bodies to saying sorry.
From a very early point in the journey of many of
the complaints that we see, it is clear that, if a
simple, timely and human or empathetic apology
had been given, the complaint would not have
escalated. The failure to make that apology results
in a breakdown of the relationship between the
individual citizen and the public body, which then
escalates, builds and exacerbates the situation—it
grows arms and legs.
We put a lot of onus on, and a lot of work into,
encouraging early resolution and early apology,
but the culture of reticence remains. We think that
the bill gives a very important statement that there
is a safe space—that it is okay to say sorry when
things have gone wrong. It is important that we
explain very clearly that a simple admission that
something did not go the way that it should have
gone, or that something went wrong, does not
automatically lead to an admission of liability. That
is a very common misconception among public
sector bodies. The bill would give a very strong
statement that addressed that misconception.
I agree that the bill is not going to change the
culture on its own—we have been quite clear
about that. There is a whole range of other things
that need to be done. In addition to a clear
statement in the bill that an apology is okay, we
need further guidance and clarity about what
makes a good apology. An apology that is framed
around professional regret or one that says “I’m
sorry you feel that way and that the ombudsman
agrees with you” is likely to exacerbate the
situation further.
What is needed is genuine apology at the
earliest point, usually at the closest point to the
incident or the point at which the service was
delivered. A lot of training and guidance is needed

14

to support the bill that tells people that a human,
empathetic response is needed, and that it should
be genuine—the sort of apology that is made
outside professional life—and aimed at trying to
rebuild the relationship. That is, fundamentally,
what apologising is all about. The bill is just one
step towards the change that is needed, but it is a
very important first step.
The Convener: I am going to take Roddy
Campbell next. Do not look worried, Roddy—you
were on my list, but out of courtesy we hear from
witnesses first.
Roderick Campbell: I want to ask Mr Irvine
about the Michigan model that he referred to.
What has been the impact of the non-admissibility
point in Michigan, if any?
Charlie Irvine: Michigan is not an apologies act
state, so their model—
Roderick Campbell: It is a voluntary model.
Okay.
Charlie Irvine: The model is entirely about
managing adverse events proactively. There are
lessons to be learned from that.
Roderick Campbell: I do not think that we have
seen any research or other papers about the
impact of section 2 of the Compensation Act 2006,
which applies in England and Wales. We are a bit
bereft of useful empirical evidence.
Charlie Irvine: It would be fair to say that it is
difficult to measure cause and effect in large
societal matters. That is probably a very simplistic
statement, but to attribute an effect to one cause is
always daunting.
I am not particularly taking the position that
having less compensation or fewer actions is a
good thing. However, more apologies would be a
good thing. That would be the tone of my
contribution.
The Convener: I have a question about the
definition of an apology, which I think is the point
that Ronnie Conway raised. At section 3, the bill
defines an apology as
“any statement made by or on behalf of a person which
indicates that the person is sorry about, or regrets, an act,
omission or outcome and includes any part of the
statement which contains—
(a) an express or implied admission of fault in relation to
the act”.

That is the bit that bothers me, given the
arguments that have been made that it would be
deleterious, whether to the claimant or to the other
party. What bothers me is that the subsection
concludes the definition—it cannot be detached.
Does anybody else think that that is an issue?
Professor Irvine, is that an issue? Does the
argument propounded by Mr Conway have merit?
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Charlie Irvine: Yes—significantly. Wherever the
line is drawn, we will eventually depend on the
judiciary to help us with definitions. The line could
be drawn, as was done originally, such that any
expression of fault is excluded from the definition,
but then you would get very narrowly-drawn
apologies.
Even if you draw the line more broadly, there
have been examples of absurdity, where lengthy
explanations—or confessions, if you like—have
the words “I’m sorry” tacked on to the end. We can
all think of absurd examples. I presume that we
expect the judiciary to impose a degree of sense
on that at some point.
10:15
The Convener: Except that the bill says
explicitly:
“includes any part of the statement which contains”.

I do not know how the judiciary would have any
leeway.
Ronnie Conway: Once of the submissions
mentioned the King v Quarriers case, in which a
public apology about child abuse was made—in
the Parliament, as I recollect. Mr King claimed that
he had been abused. The apology was in general
terms; it was an expression of regret and no more.
The judge made it perfectly plain that that was not
an admission of liability.
I fully take the point made by Charlie Irvine and
Paul McFadden that there may be a perception
problem here, in which case the legislation as
initially proposed by Margaret Mitchell fits the bill.
I also say to Mr McFadden that the constituency
that I deal with does not generally have that ongoing relationship. It is what they call “oneshotters” versus repeat players, so—
The Convener:
language.

That

is

almost

gangster

Ronnie Conway: My daily work is taken up
dealing with insurance companies, which are the
classic repeat players. Quite frankly, an apology
from them would hardly be worth the paper on
which it was written.
The Convener: Mr Stephenson wants to come
in. I have demoted you from professorial rank.
David Stephenson:
convener.

Quite

appropriately,

There is a great concern on the part of the
faculty about the definition of “apology” and its
extension to cover admissions of fault and of fact.
You must recognise that there is fairly good
evidence that unless you protect admissions of
fault, there is no prospect of the bill having any
beneficial effect. Unless people get with their
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apology some acknowledgement of responsibility,
they do not regard it as psychologically satisfying.
The proponent would have to argue that an
admission of fault should be part of the definition.
However, why include “a statement of fact”?
Professor Prue Vines is very good on that point in
her submission, which is A16. She is against
including admissions of fact and she explains why.
It would take me a long time to go over what she
said, so I just refer you to the submission.
I have another simple example. The law would
apply not just to personal injuries, although this
has been a very personal injuries-related
discussion. A husband writes a letter to his wife:
“Dear Senga, I’m sorry I broke your nose last night
and beat the kids on the way out. Genghis.” Does
anybody seriously believe that because that letter
starts with the words “I’m sorry” it should be
inadmissible in legal proceedings relating to the
matrimonial situation, the care of the children and
the protection of that woman from her husband?
One can multiply these situations; there is
nothing uncommon or strange in them. Why are
we seeking to protect admissions of fact?
The Convener: So you would detach section
3(b)—or rather delete it?
David Stephenson: Yes. Alternatively—Charlie
Irvine alluded to this example—a court in Canada
has, in a recent commercially oriented case,
redacted parts of a letter that ends with an
apology. It left in the statements of fact—they were
something to do with security that had not been
recorded properly—but took out the apology. It
would be possible for a court to do that if
admissions of fact were not to be protected or not
to be rendered inadmissible.
Graeme Watson: Reference has been made to
the case of King v Quarriers and whether the court
would place any weight on the apology that had
been made on behalf of the Scottish Government.
The Scottish Government was not a party to the
action, so the pursuer was seeking to rely on an
apology made by another body, which puts it in
something of a different camp. The bill focuses on
admissibility rather than on the probative weight of
an apology or, indeed, of an admission of fact.
Frequently, as disputes progress and more
investigations are undertaken, an insurer who may
at the outset have intended to settle—or indeed
may have admitted liability—discovers that their
admission was incorrectly made. Again, the
common law as it stands has found a means of
dealing with that by which the court may be
appraised of the full circumstances and may then
reach its own conclusion as to how much weight, if
any, to place on the earlier admission. That takes
us back to the question whether the apology
should be inadmissible as evidence, as opposed
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to the question whether it ought not of itself to be
probative of fault.
The Convener: I am a bit confused. Are you
quite happy that section 3(b) is included in the bill?
Graeme Watson: I agree that, if one is going to
have legislation that is framed in this way, it would
become extremely difficult unless the definition
was broad. It is easy to imagine satellite litigation
and endless debates about precisely what does
and what does not fall within the scope of a
protected apology.
If this is the form of legislation that is to be
adopted, I would suggest that a broad definition is
required. However, rather than having this form of
broad legislation, it would be better to follow the
model in the Compensation Act 2006, which
simply makes it explicit that an apology is not of
itself an admission of liability.
Paul McFadden: I want to make a point about
the inclusion of “a statement of fact”. I understand
David Stephenson’s point, which was an issue on
which we reflected in our earlier submissions.
However, on reflection, we have said in our latest
submission that it could be quite difficult to try to
define and explain to someone who is delivering a
public service what constitutes an admission of
fault, an admission of regret or a statement of fact.
We have a clear sense that the definition should
be as broad as possible, and that it should be as
simple as possible to explain so that we do not
reach a position in which people are nervously
trying to determine whether something is a
statement of fact or an admission of fault. People
should feel free to give an open apology without
feeling that they are acting in the context of a tickbox list, as that might have the perverse effect of
making the apology seem legalistic and may mean
that it is framed in less human and less empathetic
language.
The Convener: I take your point, but we cannot
just focus on the point with regard to public
bodies—the provision applies to everyone.
Paul McFadden: I appreciate that, but you
appreciate that I am speaking for the SPSO.
The Convener: I know—I take your point, but
the provision applies overall, and we have to
consider whether it will cause the problems that Mr
Conway and Mr Stephenson have elucidated.
Ronnie Conway: Absolutely. The example that
Mr Stephenson gave would of course attract
criminal liability. The firestorm that the word
“corroboration” caused in this place would be a
storm in a tea cup in comparison with what you
would hear if you suggested that confessions—
which of course are hearsay—were to be excluded
from the criminal system.
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Confessions are in many ways the queen of
proofs. Why would people admit something—a
factual matter—that was adverse to their interest if
it was untrue? We have had about 200 years of
legal jurisprudence that is based not on some
technical legal point, but on common sense. The
legislation before us, in its current format, throws
all that away.
Charlie Irvine: We risk forgetting that—as I
have already said—at present, most of the time,
we get neither the apology nor the evidence, and
an apology is not a significant part of determining
liability. I am sure that my colleagues would agree
with that. An apology is certainly not the only show
in town when it comes to determining liability.
Because people know about the issue, the
received wisdom on the street appears to be,
“Never apologise—don’t say sorry for anything.”
We hear that time and time again, and that is the
mischief that the bill is intended to address, rather
than simply addressing the technical legal points.
The Convener: Just to come back to your point,
Mr Conway, the bill does not apply to criminal
proceedings.
Ronnie Conway: Indeed: those are excluded—
The Convener: So you might confess to
something that was a civil matter, but certainly not
if it was a criminal matter.
Ronnie Conway: Yes, indeed—
The Convener: But then it might transmute into
a criminal matter. Someone might apologise for
something—“I’m sorry I crashed into your car”—
and it then becomes a criminal matter.
Ronnie Conway: It might come under section 3
of the Road Traffic Act 1988.
The Convener: I see that, yes.
Ronnie Conway: I do not for one minute
suggest that this should be extended to criminal
practice; I am asking why we should have a twotier system. To return to what I said at the start,
the basic duty of a justice system is to get at the
truth, and then to apply the law to a factual matrix.
Why are we giving up an extremely powerful
source and an extremely powerful weapon? I say
to Mr Irvine that there is no evidence to say that
apologies are not used. They have to be pleaded
specifically, and they are a paradigm piece of
evidence in road traffic litigation. Despite advice
from insurers never to apologise, people apologise
all the time—“I wasn’t looking. I didn’t see you.”
Those are matters of fact and they can be critical. I
am speaking from experience, not research, but
many people apologise at the scene. They say
something that is witnessed, but they then go
back, discuss the matter with their significant
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other, and suddenly have a change of mind about
whose fault it was.
The Convener: I think that we have all been
there. I am speaking for myself, not for the team,
but I think that everybody has experienced saying
that they are sorry to some extent, even if they are
not at fault. It could simply be, “I’m sorry that it
happened”.
Does anybody else want to contribute? Have we
exhausted the debate?
Christian Allard: I just want to raise one point.
As has been pointed out, perhaps this legislation
would be better not standing alone but
incorporated with other legislation, as it is in
England and perhaps as the Scottish Government
is proposing. Does anyone who has not yet
contributed to the debate wish to say anything on
that point?
The Convener: Which legislation are you
talking about?
Christian Allard: I am asking whether we
should have stand-alone legislation.
The Convener: I understand, but which
Government legislation are you thinking of? Do
you mean the health bill?
Christian Allard: Yes.
The Convener: Does anyone wish to
contribute? This is about section 23 of the Health
(Tobacco, Nicotine etc and Care) (Scotland) Bill,
which states:
“(1) For the purposes of this Part, an ‘apology’ means a
statement of sorrow or regret in respect of the unintended
or unexpected incident.
(2) An apology or other step taken in accordance with
the duty of candour procedure under section 22 does not of
itself amount to an admission of negligence or a breach of
a statutory duty.”

That bill has just started its journey.
David Stephenson: The Health (Tobacco,
Nicotine etc and Care) (Scotland) Bill was
introduced only last week, so there has not been
much opportunity for the faculty sub-committee to
discuss it. I do not have a faculty position, but the
measure is pretty much in line with my personal
practice. On a personal rather than a
representative basis, I suggest that there is an
obvious inconsistency between the Apologies
(Scotland) Bill and the health bill. The health bill
adopts the definition of an apology from the UK
Compensation Act 2006; it says nothing about
excluding admissions of fault or statements of fact.
When looking at the health bill, one immediately
scratches one’s head and asks what impact the
Apologies (Scotland) Bill would have on the
provisions and how they would be changed or
altered by it. I suggest that there is a risk that the


128

20

Apologies (Scotland) Bill would substantially
undermine the duty of candour procedure that is
proposed in the health bill. I assume that people
will think that that is not a good idea, because duty
of candour provisions are potentially important for
individual citizens who have suffered from adverse
events as a consequence of healthcare. It would
be a bad result if the Apologies (Scotland) Bill had
a deleterious impact on duty of candour
provisions.
10:30
Graeme Watson: I echo that. However, an
apology is defined in section 23(1) of the Health
(Tobacco, Nicotine etc and Care) (Scotland) Bill as
“a statement of sorrow or regret”,

and section 23(2) refers to
“An apology or other step taken in accordance with the duty
of candour procedure”.

That might be wide enough to encompass an
admission of fault; it is certainly wide enough to
encompass a recitation of the underlying facts,
which is what the intention of section 22 seems to
be. The procedure in the health bill may or may
not cover an admission as to the factual
background, but it would certainly sit ill with the
Apologies (Scotland) Bill as it is drafted. At a
minimum, the law of unintended consequences
would apply. The courts would have to marry the
two.
David Stephenson: I do not think that the duty
of candour procedure, which is defined in section
22 of the health bill, would extend to admissions of
fault—that is not part of the duty of candour
procedure.
Graeme Watson: I base my view on the
provisions in sections 22(2)(f) and 22(2)(e), which
relate to
“the form and manner in which information must be
provided,”

and to
“an account of the incident”

and
“information about further steps taken”.

All that we are told is that regulations will be
provided. The procedure might be broad enough;
we do not know. That is the issue.
The Convener: There will be an interaction,
however. We do not know enough about that. It
will be interesting to learn what the Health and
Sport Committee finds out about the interaction of
the health bill with the Apologies (Scotland) Bill.
I will take Alison McInnes before Margaret
Mitchell so that Margaret Mitchell can ask the
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round-up questions at the end, which would be
helpful.
Alison McInnes: I ask Mr McFadden to
respond to something that Mr Conway said. He
seemed to imply that the proposal would
inadvertently create a greater imbalance in the
system. At the moment, the citizen usually faces a
fairly powerful organisation. Is there a danger that
the organisation would act cynically and use the
Apologies (Scotland) Bill to reduce the rights of the
citizen?
Paul McFadden: That goes back to what I said
about the need for supporting guidance and
training on what a good apology is. The way in
which an apology is made will be very important.
As far as the balance is concerned, in our
experience, free and good-quality apologies
benefit
the
complainant—the
citizen—and
members of staff and the organisation. The bill
provides a balance—it recognises the fact that
members of staff often feel bad about things that
have gone wrong and allows them the freedom to
express that feeling and make it clear to the
complainant.
Margaret Mitchell: I thank everyone for their
contributions.
I say at the outset that it is important to
emphasise that the primary purpose of the bill is to
provide legal certainty and to change the law on
admissibility. There has been a lot of discussion
about whether the bill will reduce costs—it has
been said that there is no evidence of that—but
the primary intentions of the bill are to provide
legal certainty and to change the law on
admissibility.
Does the panel feel that an apology is more
prejudicial than probative? That certainly seems to
be the direction in which case law is moving,
which is why the bill seeks to provide legal
certainty.
I would be interested to learn whether the Law
Society feels that the NHS guidelines and the bill’s
provision of legal certainty would be mutually
exclusive.
Much has been made of the Compensation Act
2006, but it does not define an apology. There is
still a fear and a perception that, if someone
makes an apology, that is equivalent to saying, “I
am liable,” and that compensation will be triggered
as a result. Dealing with that issue is at the heart
of my bill.
The Convener: You have raised quite a few
issues. Who would like to take them up? Please
be brief.
Ronnie Conway: “Prejudicial” is an interesting
word because, if I say something that is adverse to
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my interests, it is prejudicial against me, but it is
not prejudicial in the sense that there is some kind
of unfairness or bias, as some articles seem to
suggest.
To return to the point about confessions in the
criminal sphere, of course they are highly
prejudicial—that is why the law spends so much
time ensuring that they are fairly obtained.
“Prejudicial” in the sense of there being some kind
of unfairness or bias is not the right word to use in
this context. A confession is a potent and
persuasive piece of evidence. If a confession has
been freely given—the courts are astute in
recognising situations in which a confession has
not been freely given—it should be part of the
factual matrix.
The Convener: Except that the Apologies
(Scotland) Bill does not apply to criminal
proceedings. We must always emphasise that.
Ronnie Conway: I appreciate that.
Graeme Watson: Ms Mitchell mentioned the
fact that there is no definition of apology in the
Compensation Act 2006. That is correct, but
“apology” is a well-understood word with an
ordinary and natural meaning, and it is in that
context that the courts would be expected to
construe it.
The Apologies (Scotland)
apology as a statement that

Bill

defines

an

“indicates that the person is sorry about, or regrets, an act”

or an “omission”. Those are both equally ordinary
words in the English language with natural
meanings, and I do not think that their introduction
makes our understanding of whether someone is
giving an apology any more straightforward. I
suggest that whether something is an apology is
fairly easily construed.
Laura Ceresa: From the Law Society’s point of
view, apologies and civil claims for damages are
not mutually exclusive. As I see it, they are entirely
separate, and there are different vehicles for each
of them. It seems that if factual evidence that is
embodied in, for example, the NHS internal
complaints procedure or information that is
gleaned from reports by the Scottish Public
Services Ombudsman is not available to be
utilised to support a civil claim for damages, that
might tend to prevent access to justice for
claimants and people who are aggrieved.
The Convener: That is it. I was about to say, “I
apologise,” but that is just cheesy and awful.
Thank you very much for your evidence; I feel
as if I have been at another legal seminar. Thank
you for your attendance and for sharing your views
with us.
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I suspend the meeting for five minutes to allow
us to set up for the next panel.
10:37
Meeting suspended.
10:44
On resuming—
The Convener: I welcome the witnesses for our
second round-table session on the Apologies
(Scotland) Bill. As before, I will go round the table
clockwise and invite members and witnesses to
introduce themselves.
I am the convener of the Justice Committee up
to this moment—who knows what will happen
tomorrow?
Elaine Murray is next.
Elaine Murray: Sorry?
The Convener: Sorry—I meant anti-clockwise.
That was a deliberate mistake to see whether you
were listening. If it is so important, we will go
round the other way. Is that my left hand? Yes. On
you go.
Jayne Baxter: I am an MSP for Mid Scotland
and Fife.
Geraldine McCann (South Lanarkshire
Council): I am the head of admin and legal
services at South Lanarkshire Council.
Alison McInnes: I am an MSP for North East
Scotland.
Bruce Adamson (Scottish Human Rights
Commission): I am the legal officer at the
Scottish Human Rights Commission.
John Finnie: I am an MSP for the Highlands
and Islands.
Dr Gordon McDavid (Medical Protection
Society): I work for the Medical Protection
Society.
Christian Allard: I am an MSP for North East
Scotland.
Margaret Mitchell: I am an MSP for Central
Scotland.
Gil Paterson: I am the MSP for Clydebank and
Milngavie.
Roderick Campbell: I am the MSP for North
East Fife.
Dr Anthea Martin (Medical and Dental
Defence Union of Scotland): I am the joint head
of the medical division at the Medical and Dental
Defence Union of Scotland.
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Dr
Sally
Winning
(British
Medical
Association Scotland): I am the deputy chairman
of the British Medical Association Scotland and I
work as a psychiatrist in Aberdeen.
The Convener:
[Laughter.]

I

may

need

your

help.

Elaine Murray: I am the MSP for Dumfriesshire
and the deputy convener.
The Convener: I do not know whether any of
the witnesses were in the public gallery for the
previous session but, as I said then, a round-table
discussion is very different from other evidence
sessions. It is for you to speak up and tell us what
you think about the bill. If you give me a look, I will
put you on my list and then call you to speak. Your
microphone will come on automatically when I call
your name.
As before, like my old history teacher, I start by
asking: the Apologies (Scotland) Bill—is it a good
or a bad thing? Discuss. He did not know that he
would be going down in the annals of history, but
that is what has happened to him. Who would like
to start?
Dr McDavid: I work for the Medical Protection
Society, which is a worldwide organisation and the
leader in protection for healthcare professionals
throughout the world. We have 300,000 members
worldwide who come to us for support with things
such as clinical negligence claims, complaints,
referrals to the regulator and disciplinary
proceedings. We therefore have quite a lot of
experience of what happens to healthcare
professionals when things go wrong.
The short answer is that we very much support
the bill. We think that what it does is a good step in
the right direction to allow an open discussion to
take place and an appropriate apology to be
offered when things go wrong. For a very long
time, we have engaged with our membership to
encourage that openness and to ensure that the
opportunity is taken for a considered and
appropriate apology to be given early in the
process.
When something goes wrong, a doctor is faced
with a dilemma. They feel awful about it and
wonder what on earth they can do to put right
whatever has gone wrong. One of the main
concerns is that they may be scared of reprisals
against themselves—that they are fearful that a
claim might follow if they say sorry. That stifles the
natural interaction that people would expect
between individuals when something goes wrong.
The bill gives us an opportunity—in statute—to
reassure our members that what they say in the
heat of the moment because they feel that it is
appropriate is protected and will not result in their
being sued.
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The Convener: Dr Martin is next—there are a
lot of doctors in the house. There is Dr Murray as
well, but she has dropped her title here.
Dr Martin: I work for the Medical and Dental
Defence Union of Scotland, which is a very similar
organisation to the one that Gordon McDavid
works for. We provide indemnity for about 95 per
cent of general practitioners in Scotland.
I do not disagree with Gordon McDavid’s
perspective or the MPS’s view—it is obviously
very supportive of the bill. However, one thing that
the MPS may have omitted to consider, which you
might want to think about, is that doctors fear not
only litigation but their regulator. As we are
discussing a Scottish bill and the General Medical
Council is a United Kingdom regulator, we wonder
whether the cultural change that is proposed,
partly through the bill, can be achieved by the
implementation of the bill alone, because it will not
allow doctors in Scotland the freedom to apologise
without fearing the fact of that apology being used
by their regulator to pursue or adjudicate on an
investigation.
Bruce Adamson: The Scottish Human Rights
Commission has a general duty to promote human
rights and, therefore, is supportive of the bill.
When the commission conducted its initial
mapping study of the human rights situation in
Scotland, access to justice emerged as one of the
key themes. Under Scotland’s national action plan
for human rights, significant work is being done on
access to justice, including by the committee. We
acknowledge the hard work that the committee
has done to try to improve access to justice.
The commission is also required by statute to
have a focus on groups in society whose rights are
not sufficiently promoted. Since its earliest days,
the commission has worked closely with survivors
of historical abuse—I know that that came up in
the committee’s previous evidence-taking session.
In that context, we developed a human rights
framework
on
acknowledgement
and
accountability, and we facilitated a number of
interactions with survivors, care providers and the
Government.
An apology law was one of the key
commitments that came out of that process and
was part of
a wider commitment to
acknowledgement and accountability. Survivors
told us that the lack of such a law was a barrier.
The Scottish Government agreed that it would
consider Margaret Mitchell’s bill or other ways of
ensuring that apology could be part of an effective
remedy.
I share Dr McDavid’s point that it is not only
about victims but about providing assurance to
those who provide care that they can give an
apology that they want to give without undue
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restrictions. In relation to historical abuse, it came
out strongly that care providers often wanted to
give an apology but were given legal advice or told
by insurers that they could not do so.
I would be happy to talk about the wider human
rights framework once we develop the discussion.
Dr Winning: On legal matters, I defer to people
with much more legal expertise than me—the
defence bodies in particular. When I read about
the bill, I considered it in the context of the
journeys that I go on with my patients.
In psychiatry, many of the conditions are
chronic. GPs have very long-term relationships
with their patients and, like any other relationship,
there are times when things go to plan and go
smoothly but there are times when unexpected or,
sometimes, predicted but low-chance occurrences
happen. We need to continue the journey with the
patient through those difficult times. That might
involve an apology—I hope that it does when
things go wrong—but it is about problem solving
and working through those matters. Therefore, the
principle of the bill is extremely laudable and I like
to think that it is something that most of us do in
practice anyway.
The big worry, which Anthea Martin mentioned,
is about the GMC, which is a UK organisation and
our regulatory body. Every year, we do an
appraisal in which we are expected to discuss
occasions when things went wrong or in which a
patient made a complaint. That information is then
fed through a national UK system. My concern is
how we could protect doctors and fulfil the bill’s
intentions on legal certainty and admissibility on a
UK basis with the GMC.
Geraldine McCann: Local authorities are
supportive of the bill because, over the years, they
are faced with many people who only want
somebody to say, “Sorry, we got it wrong.” If that
was done at an early stage, it could negate the
need for future litigation. By the time that we reach
court, everyone’s views are entrenched and no
one says sorry. The victim might be left with an
award but they are left feeling less than satisfied.
Working in a regulatory framework in a local
authority, I share the concerns that others have
that some professionals would face their
regulatory bodies and that there would be further
action. I am also concerned about council
insurers, who, if there is any potential for litigation,
will stand back and advise us not to apologise,
because an apology might raise expectations of
compensation to follow when that might not
necessarily be the case.
Dr McDavid: I absolutely take the point that has
been made. We need to give thought to what a
meaningful apology is. When we get entrenched in
civil proceedings and someone is instructed—
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indeed, almost prodded or forced—into giving a
partial or even a complete apology, it does not
have the same effect on the person who has been
wronged.
We very much need to bear in mind that the bill
seeks to address in the healthcare service a
culture of fear and of feeling unable to take
appropriate action. In MPS’s recent survey of 500
of our members, 67 per cent said that there was a
culture of fear in the healthcare sector, and that is
really stifling the ability of staff to interact
appropriately with patients. That cannot be right. It
would be much better if MPS could use this sort of
legislation to pass on to the profession the
message that staff are safe and will be able to
take appropriate steps—either give the facts, if
they have them at the time, or an assurance that
they will look into the matter—without fear of
recrimination or leaving themselves liable.
Dr Winning: I wonder whether I can ask a
question. Ms McCann said that from her point of
view an apology is about explaining why someone
got something wrong. In my experience, most of
the time things go wrong because there was a risk
in the first place, and that risk will usually have
been explained to the patient. For example, I have
never prescribed medication that does not come
with some risk of side effects. Usually, when
something has gone wrong, it has been
predictable, and the patient will have given
informed consent and will have understood the
risk. However, having read the bill, I am not clear
whether the committee considers that to be an
occasion for an apology. Would the provisions
apply in those circumstances?
The Convener: Thankfully, I am not here to
answer questions.
Dr Winning: In that case, I simply raise the
question, because the issue is not clear in my
mind and it poses problems for us clinicians in
interpreting where and when an apology is
appropriate and required. For example, I might
explain to a patient that, if I prescribe a certain
medication, there is a 10 per cent risk of their
getting high blood pressure; if I set out the
alternatives, we agree on the basis of probabilities
that the 10 per cent risk is worth taking and, in the
event, the patient happens to get high blood
pressure, I will of course be sorry and regret that
the patient had that side-effect, but is that an
apology? I do not believe that that is an occasion
where something has gone wrong; it is a known
risk that has been knowingly run.
Elaine Murray: My question is on the fact that
the GMC is a UK-wide organisation. In the
previous evidence session, we heard that the
Compensation Act 2006 already contains a
definition of an apology that is replicated in section
23 of the Health (Tobacco, Nicotine etc and Care)
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(Scotland) Bill, which was introduced last week. I
wonder, therefore, whether the concern with this
bill is that the definition of apology is different,
whether there is a lack of awareness of the
definition in the 2006 act or whether the definition
does not adequately protect medical personnel.
Dr Martin: I have not read the 2006 act, but
having read this bill and spoken to my in-house
legal team I do not think that it offers adequate
protection with regard to a UK-wide regulator
using the fact of an apology in its own
investigations. Obviously, given where we are, that
view is untested, but along with the BMA we would
be looking for some kind of reassurance that it
offers the full protection that the MPS, too, is
looking for to reassure its members.
After all, doctors fear not just litigation but the
impact on their reputation of having to apologise
and admit to a patient and their colleagues that
something has gone wrong. They also fear the
actions of the regulator, which can completely
remove their ability to earn a living, and action by
their employers.
The MDDUS is not unsupportive of the bill; we
are very supportive of an open culture that allows
doctors to apologise and lets organisations learn
from errors and mistakes. There may be other
ways for that to be achieved, for example through
the proposed new duty of candour provisions.
The main issue with the bill for MDDUS is its
limits—the fact that it deals with protection for
litigation only. I say that particularly noting the UK
context and the fact that we have a UK-wide
regulator.
11:00
The Convener: The difficulty for the committee
is that we have probably not had the time to
properly consider the relevant part of the Health
(Tobacco, Nicotine etc and Care) (Scotland) Bill.
The incident that Dr Winning raises relates to
section 21, “Incident which activates duty of
candour procedure”. One of those, under
subsection (2)(a), is when
“an unintended or unexpected incident occurred”.

However, it is not unexpected in this case, as the
patient has been alerted to the fact that there may
be side effects. It may be that that particular case
would be dealt with under that bill, which states
that
“an ‘apology’ means a statement of sorrow or regret in
respect of the unintended or unexpected incident.”

That would cover the fact that there had been an
open discussion with the patient regarding the
consequences—good, bad or whatever—of
pursuing a specific line of treatment.
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That is probably an issue for those of us who
are considering the issues from a medical point of
view, and we perhaps need to consider those
provisions in the health bill in tandem with the
provisions in the Apologies (Scotland) Bill.
Bruce Adamson: Like colleagues, I am
competent to comment on the health bill, but
interesting to consider that bill and
Compensation Act 2006 together with
definition or treatment of “apology” in England
Wales.

not
it is
the
the
and

The Scottish Human Rights Commission’s
strong view is that the more limited definition is not
deficient in human rights terms but there would be
value in having a broader, more robust definition.
It is probably helpful to consider the wider human
rights context and the duty to provide an effective
remedy.
As I am sure everyone is aware, that is an
essential element of the human rights framework
that is contained in article 13 of the European
convention on human rights as well as in
international covenants such as the United
Nations Convention against Torture and other
Cruel, Inhuman or Degrading Treatment or
Punishment, the Convention on the Rights of
Persons with Disabilities and the Convention on
the Rights of the Child. There must be an effective
remedy if a person’s rights are breached.
The UN’s guidelines on the right to a remedy
and reparation set out the need for
“equal and effective access to justice”,

which I referred to earlier, as well as access to
information about rights and reparation for
violations. Importantly, the UN guidelines also
cover
“Adequate, effective and prompt reparation”.

A lot of work has been done internationally on
what “reparation” can mean, which includes
restitution, compensation, rehabilitation and—very
importantly—guarantees of non-repetition. There
is also an element of satisfaction, which includes
apology.
Returning to an earlier point, there is real
evidence that any barrier to apology can influence
the overall holistic view of whether there has been
an effective remedy. Although we can have
discussions about whether to have a limited or
more robust definition of apology, what matters in
the end is whether the individual victim can have
an effective remedy. An apology is part of that,
which is why we support having a broader, more
robust definition that would maintain that overall
holistic view of the right to remedy. Apology is very
much one tool among many.
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Going back to my original point about historical
abuse, the action plan covers seven different
commitments and apology is just one of them.
That applies across the board.
The Convener: You are content that, when the
apology contains
“a statement of fact in relation to the act, omission or
outcome,”

as section 3(b) of the Apologies (Scotland) Bill
says, that cannot be founded on in any
proceedings.
Bruce Adamson: Yes.
Alison McInnes: I will press you on that point,
because we heard some strong evidence on that
from our previous panel. The witnesses felt that,
although a remedy could be gained, on one hand,
that would mean people losing quite a lot of rights
that they already had in that they could not found
on those things in court and get the compensation
or reparation that you have also referred to as
important.
Bruce Adamson: Absolutely. It is important that
the person is able to access that reparation. I
thought that it was very important that your
previous panel clarified that the provisions would
not impact on criminal liability. It is important to
make that clear.
When we talk about the right to remedy and the
restriction, it is the evidential element of it that is
restricted, as someone cannot rely on it—
The Convener: Yes, we know that that is the
problem. Are you happy about that?
Bruce Adamson: We are happy that the bill will
promote apology and alternative dispute resolution
as well as providing a way of coming up with an
holistic view of a remedy. What we have heard,
particularly from survivors of historical abuse, is
that the way in which the common law currently
operates acts as a barrier. They are interested in
what the purpose of an apology is as part of the
overall picture. If its purpose is to allow people to
set up the facts in a safe environment, come to a
common understanding and provide satisfaction,
that provides real value for the victim. I am not
sure what the purpose would be of someone
choosing to disclose facts that they were not
compelled to disclose, unless they were trying to
provide some satisfaction for the victim. I am not
sure that the bill would take away evidence that
would otherwise have been available to found a
civil case on, because I am not sure that people
would voluntarily disclose that evidence but for the
protection that is provided.
The Convener: The legislation must provide for
all circumstances, not the generality, and the
exceptions might prove the rule. If the provision
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was included in the bill and there was a
circumstance in which somebody apologised and
a statement of fact that was really quite telling
formed part of that apology, which they made
willingly and freely at the time, but it could not be
founded on in civil proceedings, would that not be
a problem?
Bruce Adamson: It comes down to a balance
and whether you go with the more limited or the
more robust definition. One of the big questions
that the committee and the Parliament will have to
wrestle with is whether the value of the cultural
change that the bill seeks to promote, given the
clear view that we have heard from survivors that
they need that change, outweighs the specific
circumstance of the unintended consequence that
you have mentioned.
The Convener: We might be able to take
section 3(b) out and leave sections 3(a) and 3(c)
in.
Dr McDavid: I think that you are looking to
subdivide the protection that the bill seeks to offer,
which could cause difficulties for those who seek
to convey an apology. How can we have a truly
open and transparent health service—which MPS
thinks should exist—if doctors or other healthcare
workers have to second guess what they can say
as part of their apology? The mischief is in saying
that they can offer information at the time of an
incident and give that in a meaningful and
appropriate way but that, in saying sorry, they
cannot give any facts. That would make it difficult
for our members to feel confident in offering an
apology.
The Convener: The person might say, “I’m
sorry that this happened to you. The nurse should
have done X, Y and Z but she didn’t.” The person
might implicate somebody else, and that would be
pretty unfair. I know that such a statement could
not be founded on, but it would be pretty unfair to
the nurse. The person would be passing the buck,
and that could be part of an apology. Someone
could say, “I’m sorry. I should have been paying
attention, but the nurse should have done this,”
and somebody else would be involved in the
chain.
Dr McDavid: In civil proceedings, there will be
time and opportunity to give careful consideration
to the facts. In the medical profession, notes are
taken regularly and there are witnesses.
The Convener: We understand all that, and I
understand civil proceedings. I just wonder when it
would be appropriate to include or exclude a socalled fact that may or may not be a fact—the
person who was stating it would be the one who
was saying that it was a fact.
The other subsections of section 3 seem fine.
They refer to
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“an express or implied admission of fault”

and
“an undertaking to look at the circumstances”,

which seems a good thing to do. Nevertheless,
there might be issues for me with section 3.
I have a list of people who want to speak now—I
have provoked something. I will let Elaine Murray
in first.
Elaine Murray: My question is on the same
point. What if, in the course of the apology, a
statement of fact was made that gave the victim
the grounds for a civil action? The victim may not
have been aware of the statement of fact until it
was made and may then have thought that it
contained the grounds on which they could get
some form of compensation, but they would not be
able to pursue that.
The Convener: That question is out there. We
will focus on section 3(b).
Geraldine McCann: I share the convener’s
concerns. A pointer would be given to the person
and they would be directed towards litigation.
There would be an indication to them of where to
seek the evidence from. They would then target an
individual, potentially using freedom of information
laws to get information in advance that would
allow them to raise proceedings.
Sections 3(a) and 3(c) are more appropriate
because, particularly at an earlier stage, if
someone had got something wrong, the person
who was complaining would want to know what
steps they would put in place to ensure that that
did not happen again. They would want to see that
the other person had not ignored their complaint,
had looked at the facts and circumstances and
had tried to do something so that someone else
would not have to undergo the same trouble that
they had had to undergo.
Dr Martin: I entirely endorse what Ms McCann
has said. What the convener described happens
now. Every day, 20 to 30 complaints come into my
office that we help doctors to respond to. There
can be a lot of finger pointing, and that is a real
concern.
I will put the issue in context. We currently
advise doctors that an apology is not an admission
of liability. I echo what Ms McCann said—people
who look for a resolution look for not only an
apology but a reassurance that the incident has
been looked into properly and that there is a
reduced risk of its happening again. Although I am
not unsupportive of the bill, the difficulty with it is
that it potentially puts obstacles in the way of that
and will not create the open culture that we really
want to have in the health service.
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Dr Winning: I will illustrate the convener’s
concerns with the example of an in-patient having
received the wrong medication. That sort of thing
would usually come to light before any ill effects or
adverse consequences occurred. In that situation,
there would need to be an apology and proper
steps would need to be taken even before the
facts of the matter were known. It would be very
easy to say, off the cuff, “A nurse gave you the
wrong tablets.” That would be a statement of fact,
but the problem would need to be addressed first,
and the person would not have been able to do
that. Such situations are usually dealt with locally.
They are reported through the Datix system and
are dealt with appropriately and swiftly. Usually,
complaints do not even arise because matters
have been dealt with swiftly and appropriately. If
statements of fact are required at the stage of an
apology, that could be to the detriment of the
patient never mind the process and remedying the
problem.
The Convener: Statements of fact are not
required, but the definition says that, if the apology
contains a statement of fact, it cannot be founded
on. There are two ways of looking at the matter.
The first is that it ought to be possible for the
statement to be founded on; the second is that
there might be something in a statement of fact
that is mischievous or malevolent—Dr Martin
called it “finger pointing”. Something else could
follow on from that, but there would be no redress
for the person who made that part of their apology
and there would be no redress for the third party
who was mentioned. All those little strands of
unintended consequences may occur, despite the
good intentions. That is the issue that I want to
probe.
Bruce Adamson: I will reflect briefly and
possibly uninformedly on the example in which a
third party is named. That person may have
recourse to the law of defamation if their character
is defamed, although that is obviously excluded
from the bill.
The Convener: Civil proceedings cannot be
founded on the statement.
Bruce Adamson: That excludes defamation
proceedings.
The Convener: Does it really?
Bruce Adamson: Yes.
The Convener: I am sorry. I beg your pardon—
it does.
Bruce Adamson: So, a third party who was
defamed in the context of an apology would have
recourse to the law of defamation.
The Convener: Who would raise defamation
proceedings? What ordinary person raises them?
Only pop stars do that. Even politicians do not do

34

that, because there is no legal aid for it and the
process is costly. It is not worth the paper that it is
written on.
11:15
Bruce Adamson: I return to my wider point
about the human rights framework. In human
rights terms, there is no requirement to have
section 3(b) in the bill. However, in my view it adds
something in allowing an apology to include a
statement of the narrative of what has happened.
If that is missing from the bill, the gap must be
filled in some other way.
Again, I reflect on the situation for the survivors
of historical abuse. There are other ways, through
the national confidential forum and the national
inquiry that is being set up, in which their narrative
may be told so that they can help to establish the
facts.
The Convener: Will you respond to Dr
Winning’s point that the chain of facts may not be
known at the time when the apology is being
given? The statement of facts is not obligatory, but
is there any good reason for not making such a
statement?
Bruce Adamson: It is not obligatory, but it
would be a useful addition. It would be useful for
the victim if an apology were to include a
statement of facts. They should not just be told
that there is an admission of fault or that there will
be non-repetition. Although those are both
important, the victim needs to understand what
has happened, and without that statement of facts
we would lose something. It could be included
elsewhere in the bill, but we support its inclusion in
that section. If an apologiser chooses to add to the
narrative, that will add something for the victim.
Christian Allard: I want to talk about the
General Medical Council’s “Good medical
practice”. There are lots of things in it that address
points that have been made. For example, it
includes a need to give full and prompt
explanations to the patient about what has
happened. I have read that doctors do not always
adhere to the principles that are outlined in the
GMC’s guidance, although their registration can
be called into question if they do not do so. Does
that happen? Is the guidance that strong? It was
also said that this is a reserved matter. Does
regulation sit better at UK level?
The Patient Rights (Scotland) Act 2011
introduced a different way of dealing with
complaints in the NHS. Will the introduction of a
duty of candour for the NHS fit perfectly with
current legislation?
Dr Martin: That is our point. For many years,
the GMC has advised doctors that they should
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offer an apology and full explanation when
something has gone wrong, and it is seeking
increasingly for doctors to advise on what they or
their organisation have learned from the error.
That may be done early or it may be done later. It
depends on the investigations and the complexity
of the complaint; some are straightforward, but
others are complex and involve various
individuals.
Ultimately, we have the GMC’s guidance and
the new duty of candour—the duty has been
implemented in England—but the Apologies
(Scotland) Bill is more limited, because it deals
mainly with civil litigation. In addition, it is a
Scottish bill, so it would not necessarily protect
doctors from investigation by a UK-wide regulator.
It is an interesting dilemma. Our organisation
assists doctors with claims, and here we are
promoting an open culture. Equally, we assist
doctors when they face their regulators. Therefore,
we must have an eye on both.
I have personal experience of cases in which
doctors have not made apologies—by that I mean
a genuine apology and not an apology given
because a piece of legislation tells them that they
must give one. Where an apology has not been
given, for whatever reason—sometimes, it is not
the doctor’s fault—the complaint can be escalated
and the doctor might end up at a GMC hearing,
because they have not had the opportunity to say
that they are sorry to a bereaved relative, for
example. That can be very sad.
We would not object to anything that promotes
apologies, but we feel that the bill is quite a blunt
tool for doing that, that it has possibly been
superseded by things such as the duty of candour,
and that there are existing vehicles to promote
apologies, including GMC guidance, the NHS
complaints procedure and advice that is given by
the ombudsman.
Dr Winning: I will explain how things work in
practice. In my experience, apologies are required
reasonably often and there is remediation, but it is
very rare that an apology is required as the result
of a complaint being made. A problem has arisen
in the relationship with the patient if it gets to the
stage at which a complaint is made. Formal
complaints are few and far between, so in a case
where there was a formal complaint followed by a
formal apology because the bill had been passed,
something would still have gone wrong way before
that stage.
With regard to “Good medical practice” and the
principles therein, I am appraised annually—as is
every doctor—and part of that appraisal involves a
very explicit discussion of any complaints that
have been made, not only in my personal practice
but within my wider team, and which includes
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discussion of the outcome and actions that were
taken. That is reported on form 4, which is the
form that goes to the GMC. There is already a
robust system in place, and there is an absolute
requirement on every doctor to comply with the
principles in “Good medical practice”.
At the moment, it is unclear to me where the
Apologies (Scotland) Bill interfaces and interlinks
with the duty of candour, and how it fits with the
GMC as a UK body. A bit more work probably
needs to be done on those things before I, as a
practising doctor, would be clear about how the bill
might fit with my clinical practice.
Dr McDavid: I echo what has been said. I have
here a copy of the GMC’s “Good medical
practice”. It is a document that doctors refer to,
and it gives straightforward guidance on what
should happen when things go wrong. It states
that an explanation should be offered and,
specifically, that an apology should also be
offered. We are slowly beginning to see that
practice filter down to create more of a culture of
openness in the NHS. The MPS would like to see
that work being continued and extended. Allowing
doctors to offer a full apology at an appropriate
time is a much better way to achieve helpful
interaction with patients. Apologies at the outset
should be facilitated in order to prevent situations
from escalating to complaints. That is definitely
something that we would advocate.
The interface will be interesting, because there
is different legislation for the different areas.
Doctors are obliged to look into things that go
wrong, and I hope that they would want to do that.
Doctors’ feeling when things go wrong is that they
want to apologise to and engage with the patient
who has been wronged so that they can put things
right. To put in statute a duty that says that they
must do X, Y and Z would ensure that they do
that. The Apologies (Scotland) Bill, which the MPS
supports, will protect doctors from subsequent
litigation, unlike the duty of candour, which is
merely a prod in the back to make the doctor give
an apology under duress.
The Convener: I understand that.
Bruce Adamson: I am not an expert in medical
matters, but I will reflect on the positive duty on the
state to put in place systems to prevent violation
and to ensure effective remedy. We think that the
bill will add an important element to that.
In the wide consultation that Margaret Mitchell
and the committee have undertaken, much of the
evidence has been on personal injury or medical
practice, but the issues that we are looking at are
broad ones—in particular, the positive duties that
the state has to ensure protection from ill
treatment and to ensure respect for the right to a
private and family life. We are talking about a wide
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variety of settings—not just health settings, but
care settings and detention settings—as well as
personal autonomy and personal integrity. The bill
is broadly drafted and applies to victims in all
circumstances as well as to the people who
provide services, for whom it will allow another tool
with which to provide effective remediation. I
would reflect on the evidence from the Scottish
Public Services Ombudsman—both in writing and
in the committee today—on the wide scope of the
bill and its usefulness.
Roderick Campbell: Will the bill and the
provision of greater protection for doctors, or
anybody else, necessarily improve the culture
around apologies? Can we improve the culture
around apologies without legislation?
Dr McDavid: The bill is a step in the right
direction, but legislation is a blunt instrument and it
is just one tool. If it can help to bring about
change, that is great. The Medical Protection
Society can offer to take the bill to the profession
and say, “Here is what your Parliament has to say.
Here is the tool to protect you from the
consequences of being sued if you apologise.”
That is a strong message and it will move into—
The Convener: And you make a statement of
fact which could be founded on—which is what the
bill does.
Dr McDavid: Say, from that, yes—
The Convener: I am saying that if they
apologise and make a statement of fact that could
be founded on in civil proceedings, they might just
say it but that cannot be founded on. You will be
able to tell the profession that, as well.
You have gone quiet on me.
Dr McDavid: I am agreeing with you.
The Convener: It is a fact, is it not?
Dr Martin: Maybe I can help my colleague out
slightly. One of the difficulties is, I think, that that
statement of fact could still be founded on by a
UK-wide regulator. I have to confess that I do not
agree with the MPS on the protection that the bill
offers.
Dr Winning: I am not convinced that the bill will
offer the all-round protection that a medical or
nursing council would feel that they need in order
to be fully protected by their own regulator. The
principle of apologising and the philosophy behind
that is absolutely laudable, and it is one that we
would want to foster.
Part of the problem, if we take it out of the GMC,
is about relationships within the organisation itself
among medical staff, nursing staff and their
employers. That is another potential source of
reprisal or recrimination when someone is making
an apology or admitting to faults. Some work could
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be done on that. I am not sure that the bill will
address
organisational
issues
concerning
employer-employee relationships.
Bruce Adamson: Cultural change is something
that we are very interested in. A human-rightsbased approach to changing culture involves a lot
of things, including participation of everybody,
ensuring that duty bearers understand their
accountability, empowering victims, and there
being a strong legal basis. The Scottish Human
Rights Commission is certainly not suggesting that
the bill is a panacea, but it will play an important
role in helping to change the culture.
John Finnie: From the policy memorandum it is
very clear that
“The Bill is intended to encourage a change in social and
cultural attitudes”.

As all legislation is, the bill is assessed in terms of
human rights, and we have been told that there
are no problems around compatibility. The main
relevant article of the ECHR is article 6 on the right
to a fair hearing. I would like to ask Bruce
Adamson about a particular passage in the human
rights assessment section of the policy
memorandum, which states:
“Established legal systems do, routinely, set out rules
about what evidence can, and cannot, be admitted. They
might, for example, exclude potentially relevant evidence
on account of broader reasons of fairness and public
policy.”

That seems to cover circumstances such as we
are talking about. What is the balance of rights
between the individual wishing to pursue an issue
and the collective good as determined by public
policy? There will, on occasion, be tension in that
respect.
Bruce Adamson: Yes, there will be such
tension. The first point to make is that it is very
useful that there is a requirement for the human
rights impact to be set out in the accompanying
documents. The Scottish Human Rights
Commission has for some time been seeking to
improve such documents through proper human
rights impact assessments, in order to allow
committees to have more information on that.
Article 6 of the ECHR about ensuring a fair
hearing and, in particular, ensuring the right
against self-incrimination is obviously important
here because the bill does not apply to criminal
law. We need to be sure that people can avoid
being forced into incriminating themselves. There
is a balance in the system of evidence to ensure
that people not only do not incriminate themselves
but can fully seek a fair hearing and get a remedy.
The courts are very well used to dealing with such
situations. I do not think that the bill impacts on
that.
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11:30
The Convener: Surely the bill will remove
judicial discretion over whether an apology is
admissible or not, because section 1, which
relates to the effect of an apology in legal
proceedings, says:
“an apology made (outside the proceedings) in
connection with any matter ... is not admissible as evidence
... and... cannot be used in any other way”.

There is no judicial discretion.
Bruce Adamson: No. A properly formed
apology within the context of the bill would be
excluded from civil proceedings, notwithstanding
fatal accident inquiries or defamation and criminal
law—
The Convener: That is the point.
Bruce Adamson: There might, however, on
that basis be discussion of whether something fits
within such a properly formed apology.
The Convener: There is bound to be: wherever
there is a law, there is litigation.
Margaret Mitchell: Again, we have had a very
interesting discussion. The bill seeks above all to
give legal certainty when an apology is made and
to make it crystal clear that an admission of fault is
not an admission of liability or negligence. It is
unfortunate that, in the previous evidence session,
the Law Society did not pursue the concerns about
the law of negligence that I know it has. Often, the
person who gets an apology thinks that that is an
admission of liability or even negligence and so
goes through lengthy and costly legal proceedings
only to be categorically told that that is not the
case. I hope that the bill offers some redress in
that respect.

My final point is on the duty of candour, which
relies heavily on the Compensation Act 2006.
Some people seem to be going in that direction,
but I understand that that particular provision was
added at the last minute and without much
discussion in the House of Lords. If the definition
of “apology” was not there, would that go far
enough in giving people confidence and allaying
the fears that they have just now about
apologising?
The Convener: Our eyes met, Dr Winning, but
you do not have to respond.
Dr Winning: I have to say that I am feeling a bit
more confused. The definition of “apology” must
be absolutely clear, so for me the suggestion that
at a later point discretion could be exercised as to
whether a fact was admissible just muddies the
waters in respect of what I would say and when,
when all I would want to do is step in very quickly,
preserve my relationship with the patient and fix
the problem. If the definition is not there, that will
trigger a cascade of thoughts that might jeopardise
my immediate response to a patient’s needs at the
time.
The Convener: You do not have to answer, Dr
Martin. If I look at you, that does not mean that
you have to speak. Such is my power, though, that
it seems to be working.
Dr Martin: I was just going to agree with Dr
Winning—which I know is an easy thing to say.
We help doctors to respond to complaints, so if
things are confusing for our organisation, we will
find it difficult to advise our members.

The Convener: I believe that you are giving
evidence now, Mrs Mitchell. I was almost tempted
to ask you a question about your reference to

Dr Martin: If you are looking for full disclosure,
openness and learning from organisations, the
duty of candour should be your tool—not the bill.

and whether you think that that is good enough.
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Margaret Mitchell: I will turn it round, convener.
If there was room to amend the statement of fact
to give judicial discretion over whether evidence
should be admitted—in other words, whether there
was an attempt to hide behind the legislation or
whether the evidence was actually germane to the
apology—that would change people’s point of view
on the matter.

One of the most important things that the bill is
trying to achieve is full disclosure to ensure that
when something happens people are able to say
what happened, what the facts are, that they are
sorry and that they will look into the matter and
ensure that it does not happen to anyone else.
That is why I have included in the bill the provision
for a statement of fact, which I realise is probably
the most contentious aspect of the bill. As we
know—and as Ms McCann, I think, pointed out—
nine times out of 10, a matter can be proved in
another way. If it can be proved in another way
and if the fault is so bad that it constitutes
negligence, one would, of course, want that to be
founded on in proceedings. It is a question of
balance, and I take the convener’s point entirely—

“nine times out of 10”
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I believe that the duty of candour is still out to
consultation. It has been implemented in England,
but not in Scotland. I think that if you are looking
for full disclosure—
The Convener: I think that it has passed its
consultation phase.
Dr Martin: Has it?
The Convener: Yes. It has been introduced and
it is going before the Health and Sport Committee.

The Convener: I am going to keep my eyes
down, because when I say, “I don’t think anyone
else wants to ask a question”, hands go up.
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A quick glance around the table has confirmed
that we have exhausted our questions. I thank the
witnesses very much for their evidence, which, as
usual, has been interesting.
11:35
Meeting suspended.
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Scottish Parliament
Justice Committee
Tuesday 16 June 2015
[The Convener opened the meeting at 09:31]

Apologies (Scotland) Bill: Stage 1
The Convener (Christine Grahame): Good
morning. I welcome everyone to the Justice
Committee’s 21st meeting in 2015 and ask
everyone to switch off mobile phones and other
electronic devices, as they interfere with
broadcasting even when they are switched to
silent. No apologies have been received.
Item 1 is our second evidence session on the
Apologies (Scotland) Bill, which is a member’s bill
that has been introduced by Margaret Mitchell.
Standing orders prevent Margaret from being
involved as a committee member in the scrutiny of
her bill, but she can of course participate in
evidence sessions as an ordinary member; that is
why she has moved seats.
I welcome to the meeting the Minister for
Community Safety and Legal Affairs, Paul
Wheelhouse, and Scottish Government officials
Professor Craig White, divisional clinical lead,
healthcare quality and strategy directorate; Ria
Phillips, civil law and legal system division; and
Kathryn MacGregor, directorate for legal services.
Good morning.
I understand that the minister would like to make
a very short opening statement.
The Minister for Community Safety and
Legal Affairs (Paul Wheelhouse): Just a short
one. Thank you, convener. I thank the committee
for inviting me to give evidence on the Apologies
(Scotland) Bill.
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concern appears to be shared by a number of key
stakeholders, who have questioned whether
“apology” should be defined in legislation at all
and, if so, whether the proposed definition is too
wide in scope. In considering how apologies could
be put on a statutory footing, many consider
section 2 of the Compensation Act 2006 to be a
favourable alternative approach.
We also have concerns about the intended
application to all civil proceedings with the
exception of fatal accident inquiries and
defamation actions. Our view is that, if the bill is to
be progressed in its current form, consideration
should be given to removing public inquiries,
tribunals and arbitration proceedings from its
scope.
The interaction between the provisions on the
duty of candour in the Health (Tobacco, Nicotine
etc and Care) (Scotland) Bill and the Apologies
(Scotland) Bill is relevant. Although it does not
prevent an apology from being admissible in court,
the intention of the Health (Tobacco, Nicotine etc
and Care) (Scotland) Bill is that any apology or
other step that is taken in accordance with the
duty of candour procedure cannot be taken by
itself to be an admission of negligence or a breach
of statutory duty. The Apologies (Scotland) Bill
risks substantially undermining the duty of candour
provisions. Moreover, in the health context, there
is provision in legislation and guidance that
encourages cultural changes to the giving of an
apology.
All that raises a question about the policy
justification for an apologies bill. We would, of
course, welcome a change in culture that supports
the effective giving of apologies but, due to the
lack of relevant empirical evidence, we remain
unconvinced that legislation of the kind that
Margaret Mitchell proposes would deliver that
outcome without creating inadvertent injustice.

The Scottish Government supports the aim of
promoting and encouraging the giving of apologies
by private and public bodies to achieve a better
outcome for victims. However, a fine balance
needs to be struck between promoting the general
use of apologies in the public interest and
protecting individuals’ access to justice. We are
concerned that the bill, as drafted, does not strike
that balance.

Margaret Mitchell suggests that the bill will
provide legal certainty. That is an admirable aim,
but it should not be done at the cost of restricting
access to justice for potential pursuers in actions
for damages. There appears to be merit in putting
the common law on a statutory footing similar to
that in section 2 of the 2006 act, as that would
raise awareness of the common-law position that
an apology cannot in itself be used to prove
liability, which may in turn encourage more
apologies to be made.

Our concerns are detailed in the Government
memorandum and have been raised directly with
Ms Mitchell. In the main, they relate to the
definition of “apology” and the application of the
legislation, if enacted. In my view, evidential
problems could arise if an apology is defined as
including an admission of fault and fact. That

I am grateful to the committee for providing me
with an opportunity to give evidence on the bill. I
hope that my statement has been helpful. I would
be very happy to follow up the session with a
written summary of the Scottish Government’s
concerns about the bill, if that would assist the
committee.
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The Convener: We will find out, minister. I
invite questions from committee members.
Roderick Campbell (North East Fife) (SNP):
Good morning, minister. That was a fairly
comprehensive opening statement, but there is
one matter that I do not think you touched on: the
Scottish Human Rights Commission’s argument
that the apologies legislation might be important in
relation to historical child abuse. Do you wish to
comment on that?
Paul Wheelhouse: That is certainly a very
important issue. I have discussed it with Margaret
Mitchell, and we both agree that we wish to tackle
historical child abuse and to help its survivors. The
concern is that, in the absence of other forms of
evidence, an apology or admission of wrongdoing
on the part of an organisation will potentially be
the only evidence other than the person’s own
testimony that might be relied on to prove what
happened.
As has already been raised in evidence to the
committee, some organisations have felt
prevented from giving an apology in the past
because of the role of the insurers, who might
previously have said that giving an apology might
constitute an admission of liability. That
undermines the ability of organisations—which I
will not name, for obvious reasons—that feel
genuinely apologetic about what has happened on
their watch and which wish to say so to those who
have been affected. There might be a risk that
they are not able to do that. There is still some
uncertainty, which the committee may well pick up
on, about the role of the legislation in relation to
the insurance industry.
Roderick Campbell: On the issue of cultural
change, Mr Adamson of the Scottish Human
Rights Commission said that he did not think that
the bill would be a panacea, although he
suggested that it would be of assistance in helping
to change the culture. Is there anything further that
you can say on the eventual legislation impacting
on cultural change?
Paul Wheelhouse: I reiterate a point that I
made in my opening statement. I am very
sympathetic to the aim that Margaret Mitchell is
trying to achieve of effecting a cultural change. In
public services, things go wrong in all sorts of
aspects, and we have to admit that. It would be
good if there was a culture in which people could
genuinely apologise. Often, that is the only thing
that people are looking for. They are not looking
for compensation or anything else—they just want
it to be recognised that wrong was done to them,
and they want an apology.
We have a concern about the potential that, in
giving an apology, we may remove access to
justice for some individuals. The apology might be
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the only evidence or the key piece of evidence that
might be admissible in court under the provisions
of the 2006 act. It is still possible to use that
evidence in a court case. Not having that ability
could take away an important plank of a case for
compensation that an individual could take up.
That could have an impact on those involved
with historical child abuse, given the length of time
that we are talking about in many cases. That
abuse goes back to periods when the people
concerned were very young. There will clearly be
evidential difficulties for those affected by historical
child abuse, and there is therefore a question as to
whether the rights of the individual who is giving
the apology are in a sense trumping the right for
evidence to be provided and used in the courts on
behalf of the person who has survived historical
child abuse.
I hope that I have correctly picked up the point
that Mr Campbell is making.
Roderick Campbell: Yes.
The Convener: He seems content.
Roderick Campbell: I am content. Thank you,
minister.
The Convener: It is a good start to the day for
us if Roddy Campbell is content.
Paul Wheelhouse: It is always a good test.
Elaine Murray (Dumfriesshire) (Lab): In your
opening
statement,
you
mentioned
the
Compensation Act 2006 and the Health (Tobacco,
Nicotine etc and Care) (Scotland) Bill, which I think
was introduced just last week, with its proposed
duty of candour. I presume that that would apply
only to the health service, whereas the Apologies
(Scotland) Bill has a wider application. Am I
correct about that?
Paul Wheelhouse: That is correct. My
understanding is that the duty of candour
provisions would relate only to the healthcare
sector.
Elaine Murray: You indicated that you have
some concerns about the bill as it is drafted. Do
you think that it is possible for the bill to be
amended to take on board the points that you
made? If so, how do you think that it should be
amended? Would it be a case of amending the
definition or of transposing some of the provisions
of the Health (Tobacco, Nicotine etc and Care)
(Scotland) Bill into a more general bill?
Paul Wheelhouse: That is a good point.
Professor White is here to deal with the detail of
the duty of candour provisions but, in principle,
they are based broadly on what is in the
Compensation Act 2006. Therefore, a similar
approach is being taken to tackling the issue of
liability and how giving an apology will impact on
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the liability or otherwise of individuals. I guess that
it will be left to the courts to determine, taking into
account all the evidence and the apology that has
been given, whether the health professionals
concerned are liable.
As I said, the approach to giving an apology
under the duty of candour is aligned with that of
the 2006 act, in that an apology that is given or
another step that is taken in accordance with the
duty of candour procedure cannot itself be used to
prove liability but can be admissible in court. Given
that we understand that one of the main reasons
for the Apologies (Scotland) Bill is to enable
apologies to be made more freely in the health
sector, that suggests that a similar approach could
be adopted here. That supports the view that
legislation similar to section 2 of the 2006 act but
going beyond health and covering other aspects of
public services might be a more effective means of
delivering the aims of the bill, which are entirely
laudable and of which I am not in any way critical.
If the definition of “apology” that is provided in
the bill remains as it is, we are of the view that
apologies that are given in the context of the duty
of candour should be excluded from the bill. If it is
the Parliament’s will that the bill should proceed to
stage 2, we believe that one important change that
should be made is that apologies that are given
under the duty of candour in a health sector
context should be removed from the scope of the
bill.
Elaine Murray: If the bill were amended in the
way that you suggest, do you feel that the same
exceptions should apply? What do you think about
the fact that the bill will not apply to fatal accident
inquiries?
Paul Wheelhouse: We certainly believe that the
exceptions should include public inquiries that are
held under the Inquiries Act 2005, arbitration and
tribunals. There is an issue as regards the
potential impact on reserved tribunals, particularly
if they go to appeal in the Court of Session. In that
situation, they could fall under the remit of the bill,
which we think would be unhelpful.
There are a number of issues with the coverage
of the bill and the exceptions for which it provides,
as well as some drafting issues, which we have
already raised with Margaret Mitchell. I believe
that those concerns have been shared, but we can
come back to the committee in more detail if that
would be helpful. A number of things could be
done to the bill that would mean that we could
support it, but we would have difficulty with it as it
is drafted.
Elaine Murray: Do you have an issue with how
the bill would interact with the General Medical
Council’s professional rules?
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Paul Wheelhouse: I will bring in Professor
White, because he is more of an expert on that
issue.
Professor
Craig
White
(Scottish
Government): I understand that, at the
committee’s previous evidence session, concerns
were expressed that information that was provided
under the bill might be used as part of the GMC’s
regulatory and investigatory process. We
considered that in relation to the drafting of the
duty of candour procedure, in the context of not
only disciplinary and regulatory processes but
employment practice. There are issues that would
need to be considered in the context of the
legislation on the regulation of health professions,
which, as you know, is a United Kingdom matter,
but I understand that the GMC would be content to
discuss addressing such issues through guidance
for its members and its processes.
The Convener: Would that guidance apply to
the Apologies (Scotland) Bill, as it will apply to the
duty of candour in the Health (Tobacco, Nicotine
etc and Care) (Scotland) Bill?
Professor White: Yes.
Christian Allard (North East Scotland) (SNP):
Good morning, minister.
On the point that has just been made, does that
mean that, when we talk about regulators such as
the GMC, we would not have a problem with
reserved issues if the bill were enacted?
Paul Wheelhouse: That would be partly down
to the drafting of the bill. The Compensation Act
2006 already applies in England and Wales. If a
similar approach to defining and dealing with an
apology were adopted in the bill, whereby, in
effect, the common law would be put on a
statutory footing, there would be no change in the
legal position, but the legal position would be
formalised and people would be given greater
clarity on what was and what was not possible in
relation to giving an apology. That might be helpful
in providing a level playing field.
There are particular issues with reserved
powers in relation to reserved tribunals. Although I
am sure that Margaret Mitchell has done her best
to take account of those, we do have a concern
about the appeals that might go to the Court of
Session. I do not know whether I have confused
matters with my response to Mr Allard’s question.
Perhaps Professor White can come in on the
issue, with the GMC in mind.
09:45
Professor White: The proposed duty of
candour procedure relates to organisations
providing health and social care in Scotland. It is
clear that the focus is on the organisation,
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although in reviewing an unintended or
unexpected incident that results in harm, matters
relating to individuals may be raised or reviewed.
The proposals have been drafted very much in
recognition of the fact that someone may wish to
pursue a compensation claim; it will be explained
to them that there is a regulatory procedure if they
have concerns about the practice of a nurse or a
doctor and they will be signposted to separate
legal processes if they wish to seek compensation.
The duty of candour procedure has been drafted
with that in mind. It is an organisational duty, but in
the course of dialogue, individuals who are
affected by the harm outcomes that are defined
might benefit from signposting to other established
procedures, some of which would include those
GMC, Nursing and Midwifery Council and other
legal processes.
Christian Allard: That would address the point
that insurance law is reserved. Is that the same
with the GMC?
Paul Wheelhouse: Mr Allard is absolutely
correct that we have concerns about insurance. I
guess that there are different regulators and it is a
different situation, but financial services are still
reserved to the UK Government. We are not sure
that the bill will alter the position whereby insurers
have clauses in the insurance policies that people
sign requiring that they do not give an apology.
Therefore it would not necessarily put people in
any better a position than they are in currently.
They might have the impression that, because an
apologies bill is coming in, it is okay to give an
apology but then find that they will invalidate their
insurance by giving an apology. That is a genuine
concern. I am sure that it is not the intention of the
bill, but we are concerned that the effect of the bill
might be to create an expectation among the
public that, for example, if a driver has an accident
and gives an apology, that is okay, when in fact
they might have invalidated their insurance by
doing so. Our concern is about reserved and
devolved issues, but it is also about whether the
bill will have the desired effect. It could remove
access to justice and make it more difficult for
people, who might find that they are unable to pay
the cost to the person with whom they had the
accident because their insurance has been
invalidated.
The Convener: Except that the evidence that
we have had is that people say that they are sorry
all the time. They might not even be at fault—they
are just sorry that the accident happened. I do not
know whether that makes much difference to what
happens after motor accidents.
Paul Wheelhouse: I take that point.
The Convener: I want to raise with you another
point about the definition of an apology. Under
section 3(b), the apology can also contain a
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statement of fact. I do not know whether you
addressed that in your very comprehensive
statement. The statement of fact in relation to the
act could be, “I’m sorry. I’m Genghis Khan,” or, “I
hit the wife and killed her.” I think that that was the
example that we had. Obviously, that would be a
criminal matter anyway, but it could not be used.
Another example would be, “I’m sorry. I didn’t stop
at the traffic lights and ran into the back of the
car.” That is more than just saying that you are
sorry. Is there an issue there? Would it be helpful
if that provision was taken out?
Paul Wheelhouse: It is certainly an area about
which we have expressed some concern to
Margaret Mitchell in the conversations that we
have had. I have no doubt that Margaret has taken
that on board. We are concerned about
statements of fact being included as part of a
protected statement, which creates a different
situation. We believe that a potential injustice
could arise in cases, such as cases of historical
child abuse, where a statement of fact is the only
means of demonstrating liability for the harm
caused. That statement is protected and cannot
be led in evidence as it is part of a statutory
apology. If no other evidence of liability is
available, a pursuer would be unable to succeed in
an action for damages, which we contend cannot
be a fair outcome.
In a case of historical child abuse, a survivor or
a bereaved person might decide to seek damages
in court for the harm that was the subject of the
apology. They cannot rely on that apology and
would have to find other evidence to support their
claim. That might be extremely difficult, especially
with the passage of time. We are concerned that
survivors of historical abuse, who already face
significant evidential hurdles when seeking to
progress a court action, could inadvertently be
prevented from taking forward a civil action. It is
about removing that potential problem from the
bill.
The Convener: And not only for historical
abuse—cases such as that exist across the
spectrum.
Paul Wheelhouse: Absolutely, and your other
example about an accident was perfectly good.
The Convener: I am content now. Margaret,
would you like to round up the questions?
Margaret Mitchell (Central Scotland) (Con):
Good morning minister. I will press you a little
more on the duty of candour, which will include an
apology that is admissible. Have you sought
directly the view of the Association of British
Insurers on that proposal?
Paul Wheelhouse: Perhaps I can bring in
Professor White, as he has such knowledge of the
bill.
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Professor White: I do not recall the ABI being
one of the stakeholders that we consulted
specifically, although we have consulted similar
organisations. I will check and let the committee
know.
Margaret Mitchell: Perhaps I can help you out;
I have been in direct contact with the ABI. It is
content not to comment on the Apologies
(Scotland) Bill, which suggests that it is satisfied
with it as it is. It has said that it reserves the right
to comment on other legislation, and I thought that
it was considering the duty of candour. Given the
prescriptive nature of that duty, it may be that the
apology and the cover that the Government seems
to think it has introduced by incorporating section
2 of the Compensation Act 2006 might not cover
the
concerns
of
insurers.
Under
what
circumstances do you envisage the bill
complementing what the Government is trying to
achieve with the duty of candour?
Paul Wheelhouse: I would be keen to consider
what the insurance industry has said; we will
obviously hear its view. A firm commitment that
the bill will not damage the interests of people who
are insured would be helpful to our deliberations
when coming to a formal position on the bill. We
are still waiting to interact with Margaret Mitchell
on some of the detail before we take a firm stance
on that issue. Any show of willingness on the part
of the insurance industry not to invalidate
insurance on the basis of the bill would be helpful.
Until I have seen the detail, it is difficult to
comment further, but I would welcome the
engagement of the insurance industry.
The Convener: It may be that Professor White
wants to comment on that, cabinet secretary.
Paul Wheelhouse: Certainly.
Professor White: Many elements of the duty of
candour reflect the current approach of a number
of NHS boards on disclosure, apology, review,
learning and improvement. To my knowledge,
there have been no negative consequences on
insurance arrangements, where that approach has
been applied within the NHS. Not only are there
apologies; often, statements of fact are made
about significant adverse event reviews that have
been undertaken. In some cases, statements of
fault are made as a result of that existing process.
Margaret Mitchell: That point is pretty
fundamental and will shape opinions on the bill
and the duty of candour provision. Section 2 of the
Compensation Act 2006 states that
“An apology, an offer of treatment or other redress, shall
not of itself amount to an admission of negligence or
breach of statutory duty”.

That allows an expression of regret; in other
words, it allows for a partial apology. The evidence
very clearly suggests that a partial apology does
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not satisfy persons who are seeking an apology
and that a partial apology can, in fact, do more
harm than good. It seems to me, particularly with
regard to historical abuse victims who want not
only
an
apology
but,
crucially,
an
acknowledgement of the wrong that has been
done, that that would not be possible under the
Compensation Act 2006, because it would be
equivalent to an admission of fault.
If the Government is not minded to support the
inclusion of admission of fault—that is, a full
apology—that will not help and will not provide the
restitution that survivors and, I imagine, the
Government are seeking. Will you comment on
that?
Paul Wheelhouse: I share Margaret Mitchell’s
concern for survivors of historical child abuse, and
we want to help them to get what they need from
the process. I acknowledge that some of the child
sex abuse survivors with whom I have discussed
the issue want apologies and an explanation for
what happened to them.
However, although I understand Margaret
Mitchell’s point, we do not want the inclusion in an
apology of details of what happened to mean that
it is no longer admissible as evidence. I realise
that that would be an unintended consequence,
but we believe that such an approach could harm
access to justice for those individuals where that
is, apart from their own testimony, their only
evidence for making the case that they have been
abused. As I said, I very much share Margaret
Mitchell’s concern that people should receive the
quality of apology that they are looking for, but the
question is whether inclusion of the detail that she
mentioned would mean that the apology could not
be presented as evidence in court. It is not that we
disagree with the need for people to receive goodquality apologies; rather, we are concerned that an
apology would no longer be admissible as
evidence and that the individual’s case for civil
damages, if that was what they were seeking,
would be undermined.
Margaret Mitchell: I will take things a step
further by suggesting that without the protection of
admission of fault there is likely to be either no
apology or an apology that is so inadequate that it
will aggravate the situation. Have you spoken to
Professor Miller about his views on the bill and the
Government’s proposal to restrict the provisions? I
understand that he feels that the inclusion of
admission of fault will be absolutely essential to
ensuring
that
survivors
receive
the
acknowledgement and recognition that they seek
above all else.
Paul Wheelhouse: As I suggested in my
previous response, I certainly recognise the need
for a good-quality apology and share Professor
Miller’s concerns that people get the quality of
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apology—or, at least, the explanation and the
apology—that they are looking for. Our concern is
with how the bill as it stands would impact on the
admissibility of that further detail. If there was a
lengthy apology that brought in lots of facts—
The Convener: I think that we have covered
that.
Paul Wheelhouse: —it is likely that people
would face an access to justice issue and that they
might not be able to use that as evidence.
As I said earlier, this is all about striking a
balance between the right of the individual who is
seeking damages in, say, a historical child sex
abuse case to get an apology, which I am sure
they would want, and ensuring that their right to
take their case to the civil courts and to seek
damages, if that is what they want and need to do,
is not taken away from them. As I am sure
Margaret Mitchell is aware, many of the individuals
involved will have significant health and other
needs, and might be seeking damages in order to
cover the costs of meeting those needs.
Margaret Mitchell: Perhaps I can tease this out
a little bit more. Are you prepared to look at the
inclusion of admission of fault, which provides that
crucial acknowledgement and recognition of the
wrong that has been done, and to indicate at stage
2 some movement on the statement of fact
provision, which might allay some of the access to
justice fears that you have expressed this
morning?
10:00
Paul Wheelhouse: I am certainly more than
willing to engage with Margaret Mitchell on
amendments that could be drafted that would
accommodate both interests and deal with the
issue that she raises. We are not seeking to stop
the bill according to any fundamental principle. We
agree with the principle behind the bill, which is to
create the ability to make an apology where that
would help the public service provider and the
individual.
Margaret Mitchell: Are you aware that one of
the greatest obstacles to the medical profession is
the fear that an apology is an admission of liability
and, in fact, of negligence? There is quite a
misunderstanding, even among some lawyers,
about what actually constitutes liability leading to
negligence. Given those circumstances, would a
definition of “apology” and the ability to give a full
apology help to solve that problem?
Paul Wheelhouse: I will bring in Professor
White in a second. In principle, I identify with
Margaret Mitchell’s point. A number of my
constituents have had concerns and have felt that
there was a culture in which it was difficult to get

12

recognition of what had happened to them. I very
much accept the principle. I am sure that health
professionals would like to be able to apologise
when they believe that something unsatisfactory
has happened. However, they are uncertain. That
is why the bill, with which Professor White is
involved, is trying to provide a better platform from
which such apologies can be given. I will bring in
Professor White to finish that point.
Margaret Mitchell: We have concentrated on
the medical sector, but the bill would have a huge
relevance for public services more generally, when
people just want acknowledgement that something
has gone wrong and that the issue will be looked
at to ensure that it never happens again. It is worth
making that point, because the discussion has
very much been in the direction of the medical
sector.
Paul Wheelhouse: That is certainly true. I
accept that the bill is not focused entirely on
medical cases. Indeed, we have discussed a good
range of cases, including insurance cases, as the
convener mentioned.
There seems to be a wealth of research on the
positive effect that apologies can have, which we
accept. We have no doubt that apologies are a
good thing and should be promoted as such.
However, research on the effects of apologies
legislation in achieving that aim is less convincing.
The majority of research in other jurisdictions
seems to focus on healthcare settings, which is
perhaps why the debate has centred on them. It is
very difficult to draw meaningful conclusions from
experiences elsewhere regarding the impact that
the bill might have in Scotland. I believe that the
convener made that point in last week’s meeting: it
would be like comparing apples with pears.
I accept that we want to create a culture in
which people believe that they will get an apology
if there is a deficiency in a service. All that people
are looking for in many cases is recognition that
things could have been better and that problems
will be addressed. I accept and support the
principle of what Margaret Mitchell is trying to
achieve; it is the detail on which we have to find
agreement.
Margaret Mitchell: Since you have brought up
empirical evidence, I will turn the question around:
is there any evidence that previous apologies bills
have caused any harm? I am not aware of any.
That is an important thing to look at.
Paul Wheelhouse: We have some concerns
about what the bill, as drafted, might do. We do
not want to road test the bill—
The Convener: That is an apposite term.
Paul Wheelhouse: It was inadvertent.
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We do not want to put the bill to the test if we
think it could have inadvertent implications that
could harm those who require to put forward
evidence. There is potential for us to work on the
detail, which I am happy to do with Margaret
Mitchell.
The Convener: The Scottish Children’s
Reporter Administration has said that certain
proceedings under the Children’s Hearings
(Scotland) Act 2011 should be added to the list of
excluded actions. Do you agree, minister? You are
back to being a minister. I have demoted you. If
only you were cabinet secretary.
Paul Wheelhouse: I am quite happy with my
current role, convener.
I am happy to come back to the committee on
the implications for children’s hearings.
The Convener: I am sorry, Margaret. I thought
that I should raise that because it had not been
raised.
Margaret Mitchell: I think that Professor White
wants to come in.
The Convener: It is up to the minister. Does
Professor White want to add anything?
Paul Wheelhouse: If Professor White has
knowledge on that issue I will happily bring him in.
Professor White: The minister said, in his
response to Ms Mitchell, that it may be helpful if I
add some comments on her question about
medical professionals’ fear of apologising. I will
make two points in that regard.
First, all medical practitioners—in fact, all
registered
health
professionals—have
a
professional duty of candour and should be
apologising where there have been unintended
consequences or harm. Secondly, in recognition
that there is a culture in which, at times, there is a
fear of apologising, the duty of candour provisions
have been drafted so that there are not only
provisions around procedures, but requirements
on organisations that will come within the scope of
the duty to provide training and support to staff.
Part of that training and support will involve an
understanding that there are separate tests
around liability and causation. Indeed, the duty of
candour procedure is very much focused on
learning and improvement rather than on fear and
blame.
Margaret Mitchell: I accept all that, but despite
the training and all the other things, there is still a
culture of fear. That is where the Apologies
(Scotland) Bill spells out exactly what a person
would be admitting to—that if they admit fault, that
would not be equivalent to admitting liability, let
alone negligence. That would go a considerable
way towards
providing reassurance
and
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encouraging apologies. I ask that the minister
reflect on that.
Paul Wheelhouse: I certainly will, but I reiterate
that we are using the Compensation Act 2006 as
the basis for the duty of candour. We think that the
provision would work in the context of the
Apologies (Scotland) Bill.
The Convener: We have exhausted the
questioning. Thank you very much, minister. We
shall have a short break while everyone settles
down and gets their papers ready for the next
agenda item.
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09:37
On resuming—

Apologies (Scotland) Bill: Stage 1
The Deputy Convener: Agenda item 5 is our
final evidence session on the Apologies (Scotland)
Bill. I welcome Margaret Mitchell, the member in
charge of the bill, and Scottish Parliament officials
Mary Dinsdale, senior assistant clerk in the nonGovernment bills unit, and Neil Ross, solicitor with
the committee and chamber team. I understand
that Margaret Mitchell would like to make a brief
opening statement.
Margaret Mitchell (Central Scotland) (Con):
Thank you for giving me the opportunity to make a
few brief opening remarks about the Apologies
(Scotland) Bill.
One of the main purposes of the bill is to
address the apparently entrenched culture in
Scotland, as one witness put it, to
“Never apologise—don’t say sorry for anything.” —[Official
Report, Justice Committee, 9 June 2015; c 18.]

The bill is not intended, as some people
mistakenly thought, to tackle any perceived
increase in litigation, but rather to address the very
real problem of a reluctance and failure to offer an
apology for fear of litigation. The bill seeks to
provide legal certainty that an apology cannot be
used as evidence of liability in certain legal
proceedings.
I first became aware of the existence of apology
legislation when Professor Miller, the chair of the
Scottish Human Rights Commission, spoke to the
cross-party group on adult survivors of childhood
sexual abuse way back in April 2010. He talked
about how some Parliaments had passed laws to
ensure that an apology could be given. I am
heartened that he remains supportive of the bill.
He is of the view that a generic apology in the
context of historical child abuse should not be
admissible, and that an apology law is an
important element among a range of remedies to
which—along with improved access to justice—
survivors are entitled.
A meaningful apology includes recognition of
what has gone wrong and an assurance that the
circumstances will be reviewed. In the case of
survivors of historical in-care abuse, it includes the
state putting in place arrangements to ensure that
the abuse is not repeated. With that in mind, I
sought to provide the opportunity for the widest
possible disclosure, so that victims of historical
abuse and others would receive both an
acknowledgement of the wrong done or bad
outcome and the full explanation that they sought.
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The application of the bill is not restricted; it is
wide ranging. It applies to civil proceedings in the
public, private, third and voluntary sectors. After
much deliberation, I arrived at a definition of
“apology” that contains protection for statements
of fact and fault.
Evidence to the committee has focused on
whether the effect of the bill could be, in certain
circumstances, to prevent an individual from
securing compensation, in particular when a
statement of fact within an apology might be the
only evidence available.
I am aware that there is a balance to be struck
to ensure that there are no unintended
consequences of injustice to pursuers. That has
been a consistent concern of the minister, and I
thank him for his willingness to engage and to
remain open minded about the bill, which he
supports in principle.
Having listened carefully to what witnesses and
the minister have had to say, I am persuaded that
the wording of section 3(b) on statements of fact
could be omitted from the bill.
Stage 1 has provided an opportunity for the
robust testing of the bill’s provisions. There is a
fear that an admission of fault can in some
circumstances lead to litigation. Section 3(a)
addresses that problem by removing the legal
disincentives. However, I recognise that there may
be risks in providing such protections. I also
recognise that the minister is not currently
persuaded that the harm prevented outweighs the
potential risk of harm caused. I will be interested to
hear the committee’s views on that. In the end, the
issue comes down to a policy decision, and it may
well be that I have to accept that the minister
remains of the view that inclusion of fault may be a
step too far.
If enacted, the omission of sections 3(a) on fault
and 3(b) on fact would bring the bill closer to the
terms of section 2 of the Compensation Act 2006,
which I believe the minister has confirmed that he
would be content with. However, section 2 is a
single provision within the broader 2006 act, and it
does not contain a definition of an apology. My bill
would still contain a definition and would provide
the ability for the apologiser to indicate that a
lessons-learned exercise would be carried out,
which is what the pursuer generally seeks. The
indication of a possible review would be protected,
and that may help to give the apologiser
confidence and encouragement to make the
apology in the first place.
I confirm that I am keen to continue to engage in
further dialogue with the minister on matters of
detail in the bill, to which the minister referred
during his evidence session last week, and to
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consider amendments at stage 2 where there is a
case to be made for further exceptions.
The Deputy Convener: Thank you for that
helpful clarification of your views on how the bill
might proceed.
I invite members to ask questions.
Alison McInnes (North East Scotland) (LD):
Good morning, Ms Mitchell. When we had a
round-table
discussion,
a
number
of
representatives
from
the
British
Medical
Association and the nursing profession expressed
some concern about the impact that agreeing an
apology might have on their professional bodies’
code of conduct. Have you had an opportunity to
discuss that with the General Medical Council or
the Nursing and Midwifery Council?
Margaret Mitchell: Concerns were expressed
during the committee’s evidence session. I have
been in contact with the GMC—in fact, the
committee has had correspondence from the GMC
this morning, which I think is helpful in clarifying
the position. It is entirely proper that the GMC,
under regulation 55 of “Good medical practice”,
which became effective on 22 April 2015, expects
its registrants to apologise and to offer an
explanation. If they fail to do so, there is at least a
possibility that the regulator would investigate that
as a conduct matter. That dovetails with the duty
of candour that is already in operation in England
and Wales.
However, I think that those who gave evidence
at the session to which you referred were
conflating the statutory protection of an apology
and the statutory duty to provide an apology. The
bill as drafted would not require professionals to
apologise and would not place them in any greater
peril from regulatory sanction than they already
face. The GMC’s letter very helpfully clarifies that
point, and I hope that it gives the medical
professionals who raised the issue some
reassurance.
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If an apology is admissible despite all the
protections around it, that could deter medical
professionals and doctors from giving an apology.
Having said that, it will be up to the Government
to decide its policy on the matter. The Government
will have the power to vary the list of exceptions
and to include others under section 2(3), which
says:
“The Scottish Ministers may by regulations modify the list
of exceptions in subsection (1).”

Alternatively, the issue could be dealt with by
amendment at stage 2.
Roderick Campbell: I should refer to my entry
in the register of interests, in which I state that I
am a member of the Faculty of Advocates. I refer
you to the evidence that Mr Stephenson of the
Faculty of Advocates gave on 9 June. He said
that, in the faculty’s view,
“the purpose of the bill if enacted would be to take away
from people rights that they currently have.”—[Official
Report, Justice Committee, 9 June 2015; c 8.]

Therefore, it might actually limit access to justice.
Will you comment on that?
Margaret Mitchell: Perhaps you would like to
expand on that.
Roderick Campbell: The fact—
Margaret Mitchell: Can I just answer the
question more generally? In effect, the bill would
clarify the current law and put things on a statutory
footing, which would be helpful. Will you expand
on your question?
Roderick Campbell: At present, an admission
of liability can be used in evidence, especially an
admission against interest. Ronnie Conway of the
Association of Personal Injury Lawyers made that
point. Under the terms of your bill, any such
admission would not be admissible, which would
be a limitation compared with the current position.
In other words, the bill would not reinforce the
current position.

You mentioned the duty of candour. The
minister has argued that the scope of your bill
could undermine that duty and suggested that it
should be excluded from the scope of the bill. Do
you have a view on that?

Margaret Mitchell: What you have just said
explains why we need the bill. We need it to tease
out exactly what is an admission of liability. An
admission of liability would certainly not be
protected, but under the bill admissions of regret
and sorrow, the taking of responsibility, offers of
redress and offers to review circumstances would
all be protected.

Margaret Mitchell: Yes. My fear is that if the
apology was admissible, that would deter medical
professionals and doctors from giving an apology
in the first place. Charlie Irvine quoted some
academics who said:

We are debating whether we can admit fault as
well, given that an admission of fault is not an
admission of liability. There is very useful case law
on that point. The case of Hunter v Hanley 1955
gave three tests for establishing liability, which are

“Most experts continue to view the fear of liability as the
primary barrier to the development of effective and widesweeping patient safety initiatives in hospitals.”

“that there is a usual and normal practice ... that the
practice has not been adopted ... and that the course
adopted was such that”

09:45
Alison McInnes: That is helpful.


149

9

23 JUNE 2015

no one
“acting with ordinary care would have taken.”

The Law Society goes a little bit further and
explains that negligence is proved by proving that
the duty of care has been breached and that loss
or injury has been caused by that. That is a world
away from saying, “I’m sorry—I made a mistake,”
or “That was my fault.” Often, people do that when
something is clearly not their fault.
To give a personal example, I was stationary on
the M8 motorway and I had a sensation that my
car was moving forward. My car went into the car
in front, and I got out and said, “I’m really sorry
about that; I’ve no idea what happened. That was
my fault. Do you want my card? No damage has
been done, but there it is if we need to pursue the
matter further.” Way down the line, I went to East
Kilbride and parked at the public library. Someone
got out and said, “I saw what happened on the
motorway with that guy running into you. If you
need a witness, let me know,” yet I had got out of
the car and said, “Sorry, it’s my fault,” even though
it patently was not. That is the difficulty.
The fact that I intend to exclude statements of
fact means that the facts can be looked at, but
given the way case law is going, it is accepted that
an admission of fault is not the same as an
admission of liability.
Roderick Campbell: Would you agree that the
test in Hunter v Hanley is a test for professional
negligence—for want of a better word—and
whether there has been a failure to exercise
reasonable care and skill? That is not the same
thing as in a motor accident, for example, where
things are perhaps slightly more clear cut. It has
been clearly established that, in a case of
professional negligence, saying sorry is not the
same as someone saying that they have failed to
exercise the degree of care and skill to be
expected of a reasonably competent professional.
I think that we might be conflating the two things,
but I am not giving evidence, so I should be
careful with that point.
The faculty went on to say:
“If enacting the bill would disadvantage certain people,
where is the balancing advantage and how confident can
we be that there would be a benefit from depriving people
of rights that they currently have?”—[Official Report,
Finance Committee, 9 June 2015; c 8.]

It has considered empirical evidence from around
the world and it cannot find any good evidence to
suggest that such laws actually work. Where is the
empirical evidence to support the bill?
Margaret Mitchell: Roddy Campbell is right: it
is difficult to establish hard facts about how the bill
would work. There are various apology laws, and
in the United States, Australia and Canada such
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laws have been in place for 10 or 12 years and
they have not been altered or found to be causing
problems.
I can go further and mention the comment by
Chris Wheeler, deputy ombudsman of New South
Wales, who said:
“for several years, apologies legislation had been
regularly reviewed in terms of case law, across Australia
and Canada in particular, to see if there have been any
unintended consequences, and search for media stories
that might point to a downside. No evidence appears to
have been found that the statutory protection for apologies
has had any negative results.”

I suppose that I am turning your point round and
saying that there might not be hard and fast
empirical evidence, but such laws have been in
place for many years and seem to be
unproblematic. Research has been carried out in
New South Wales and no negative results have
been found. I hope that that gives the committee
some comfort.
John Finnie (Highlands and Islands) (Ind): I
am inherently sympathetic to the approach in the
bill. In your opening remarks, you mentioned an
entrenched culture and a perception of increased
litigation. I am wondering about the extent to which
the position of insurance companies, for example,
relates to that. Cover would normally be excluded
if liability has been admitted, and that factor will go
to create such a culture. What will be the
implications of your proposed legislation on that?
Margaret Mitchell: I am very encouraged that
the Association of British Insurers has chosen not
to comment on the bill. That indicates that it is
broadly content with the—
John Finnie: Is that a reasonable assumption?
Margaret Mitchell: I have spoken to the ABI
over a period of time. I admit that I first came to
the Parliament’s non-Government bills unit about
three years ago, waving the British Columbia onepage bill in front of them and saying, “This
shouldn’t
take
too
long—it’s
relatively
straightforward.” Since then, however, there has
been a lot of in-depth study and analysis to get to
the point we are now at, and I assure Mr Finnie
that I am encouraged by the fact that the ABI has
chosen not to comment.
More than that, we know that, if “fault” and “fact”
are taken out, the ABI will be perfectly happy with
what remains, which it seems will be the essence
of section 2 of the Compensation Act 2006. It is
clear that that would not void any contracts. I am
therefore encouraged that the position that we are
in just now would not cause any problems with the
insurance companies.
John Finnie: If the bill is passed as it stands,
how do you envisage the promotion of the
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legislation? Ultimately, that is how the culture
would be changed in the longer term.
Margaret Mitchell: The fact that there was
apology legislation at all would go a long way
towards giving people confidence. It would be
helpful for staff who were worried about the issue,
despite all the training and assurances, to know
that the law, legal certainty and the various ways
in which evidence plays are all covered in the
legislation. However, I envisage guidelines, a
campaign to explain and highlight more, and other
measures that will help to promote the bill, raise
awareness of it and lead to better practice and
better outcomes.
John Finnie: I may have missed this, but do
you have a comment to make on the position of
the Scottish Children’s Reporter Administration
regarding its exclusion?
Margaret Mitchell: I have met the SCRA. It will
depend on the final format of the bill and whether
we include “fault”. It seems that, if “fault” was not
included, an exclusion would be unnecessary—it
would not apply and the SCRA would not need it.
If “fault” is included, I am sympathetic to looking at
the SCRA as an exception. I understand that the
SCRA is concerned with establishing the main
facts rather than looking at legal proceedings as
such. I would be sympathetic to its being
excluded.
Roderick Campbell: I have a supplementary
question on the issue of insurance. Do you agree
that it might be in the commercial interest of
insurers for the bill to be passed? It would
potentially restrict the rights of pursuers or
plaintiffs to bring cases that they would otherwise
be able to found on an admission or an apology.
Given the terms of the legislation, it would not be
possible to refer to that admission or apology in
subsequent proceedings, which would generally
be to the advantage of the defendant and insurer.
Do you agree with that?
Margaret Mitchell: You gave a perfect example
when you talked earlier about admissions of
liability, which are of course admissible, and
confused them with admissions of fault, regret and
so on. All of that has been covered in evidence.
If pursuers are encouraged to go ahead by legal
representatives—solicitors,
the
Faculty
of
Advocates or personal insurance lawyers—when
they have been given an apology in those terms,
they are going to be disappointed. They are going
to incur legal costs that they should not have
incurred and which will inevitably be there, despite
the loser-pays rule.
At the end of the day, the bill could work very
well to the benefit of those who are pursuing a
claim, because the giving of an apology under
these terms and the inadmissibility of it do not
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prevent their pursuing compensation if they are
not satisfied that that is sufficient redress and if
they feel that there is a case to answer. The only
difference would be that they would be likely to
keep more of the compensation payment instead
of paying it out in unintended costs to legal
representatives.
Christian Allard (North East Scotland) (SNP):
I have a supplementary question on that issue. Do
you think that there will be a conflict with the
financial and insurance professional regulations
because they are a reserved matter?
Margaret Mitchell: I can give Christian Allard
some reassurance on that very point. The
question of it being a reserved matter was looked
at—in the policy memorandum, I think—according
to the parliamentary rules, and the bill was ruled to
be competent. Does that answer your question?
10:00
Christian Allard: It is difficult because we know
how many reservations there are about the
introduction of such legislation, and there could be
a lot of difficulties with its implementation if the
profession does not recognise that this Parliament
has authority. If the matter is reserved, it could end
up being debated in a Parliament other than this
one.
Margaret Mitchell: I think that we might be
confusing two things. The legislation is ruled to be
competent under the Scotland Act 1998 in that it
clarifies the law—it does not seek to change
insurance policy, which, as you rightly say, is
reserved.
You may be referring to a tribunal that might
have a reserved aspect and a devolved aspect.
Those are issues of detail that could be
successfully teased out at stage 2. I will go back to
the fact that, under section 2(3) of the bill,
ministers have the right to make exemptions as we
go along.
Christian Allard: The bill seems to be very
complicated and there seem to be a lot of
objections to it—some would say minor objections.
However, my biggest issue is in relation to what
you said earlier, when you were asked about
empirical evidence that such legislation is working
in other parts of the world. Your answer was that
there was no evidence to the contrary—that when
such legislation was introduced, there was no
negative effect.
I have an objection to that. To my mind,
introducing a law that has no positive effect—
which only has no negative effect—is a law too
many. It is difficult to understand what difference
this law will make if there is no evidence. We
worked very hard in this committee to find


151

13

23 JUNE 2015

evidence that such legislation would work, but we
did not find any.
Margaret Mitchell: There are a lot of points in
there that I will need to break down. On your point
that there are no hard facts or empirical evidence,
I note that there is some evidence in some parts of
the US—that is the nearest that we get. There is
some evidence from the US that, after apology
legislation has been granted or passed, cases
have gone up in the short term and then litigation
has seemed to fall away.
However, as I said at the beginning, this is not a
bill to address any perceived increase in litigation;
it is a bill to address the fear of litigation, which is
unfounded. As a member of the Scottish
Parliament, I would be surprised if you, Mr
Allard—and everyone else here—had not been in
a situation in which someone came to you and
said, “Such and such an event happened; all I
want is an acknowledgement—an apology—and
to make sure, above all, that it does not happen to
anyone else.” The bill gives legal certainty to the
person from whom the apology is sought so that
they can give that apology and explanation and try
to make sure that it does not happen to anyone
else.
The benefits from that certainty are absolutely
huge. An apology brings closure. For years and
years, people can hang on to an incident and keep
going back over it because they never got an
apology. In fact, that is why an apology law was
introduced in Massachusetts in the first place, way
back in 1986. A senator’s daughter was killed in
an accident and an apology was never given.
I think that we underestimate the power of an
apology to make a difference. I suggest that, if you
look at your glass as being half full rather than half
empty, that would be a good way to look at the bill.
Christian Allard: It is very difficult to find any
evidence and we tried very hard. That is the point.
You talked about the entrenched culture never
to apologise. It does exist, but is it that entrenched
when we know from the NMC and the GMC that a
lot of things are happening to make sure that
people and professionals will apologise more? It is
not that nothing is happening; a lot of things are
happening.
Would it not be better to incorporate the
provisions into another bill, as happened in
England and as the Scottish Government is
thinking of doing with a duty of candour?
Professional bodies seem to be a lot more
receptive to that. They seem to prefer the
approach in England and the idea in Scotland to
include it in the bill that will introduce a duty of
candour. Would that not be preferable?


152

14

Margaret Mitchell: No. I think that there is a
misunderstanding in what you say. What found
favour is not the fact that the measures were
incorporated into another bill but the terms of the
Compensation Act 2006. Sorrow, regret, taking
responsibility and considering redress were all
considered to be protected in an apology and,
therefore, my bill says should that they should be
inadmissible as evidence.
There is huge value in clarifying existing law and
giving legal certainty in the bill so that people can
have the confidence to apologise. That is the
value of putting an apologies bill on the statute
book: people will be able to have confidence and
look to the apologies legislation. I hope that that
would result in the fear being taken away and
people being encouraged to make apologies.
There is real value in having stand-alone
legislation to promote that approach.
Christian Allard: There is not stand-alone
legislation on the issue down south, and it would
be incorporated in a duty of candour in Scotland.
Might you think about delaying your bill until after
you have seen how the introduction of a duty of
candour changes the system?
Margaret Mitchell: I am genuinely puzzled
about why we should put all our eggs in the one
basket of medical provision under a duty of
candour and not consider the much wider
application of the Apologies (Scotland) Bill.
The Scottish Public Services Ombudsman has
always been supportive of the bill because he
knows that, the longer it takes to give an effective
apology, to stop non-apologies such as, “I’m sorry
if you felt—” being given, and to deal with the
situation with which the complaint is concerned,
the more the cost goes up and the more
unsatisfactory it is for the people who seek the
apology. I could give many examples of how, in
the private sphere, an effective apology calms
everything down and lets people get on with
resolving the issue that needs to be examined.
That is the real value of the bill.
The duty of candour could be considered at
stage 2. The Government could choose to make
an exception. The legislation in England and
Wales is new. I think that part of it has still to be
enacted and the main part was commenced in
2014, so we have a long way to go until we see
how effective it is and how it plays out. Therefore, I
see no logic in not proceeding with the bill
because of the duty of candour.
Christian Allard: Do you see any logic in
excluding the medical profession from your bill?
Margaret Mitchell: We should consider the
circumstances. The GMC has expressed support
for an apology being given and being inadmissible
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as evidence in civil proceedings. That information
came in this morning.
The detail of how the provisions play out could
be considered at stage 2. We have the general
comfort of what the bill will affect. No one is telling
the medical profession that it must apologise as a
result of the bill, but there are some provisions that
would give the profession comfort. It is good that
we have established this morning—and that the
GMC has confirmed—that the bill would not
interfere with its guidelines on the giving of
apologies.
Gil Paterson (Clydebank and Milngavie)
(SNP): The minister suggests that public inquiries,
arbitrations and tribunals should be excluded from
the bill. What is your view on that?
Margaret Mitchell: Again, I am quite relaxed
about that and prepared to look at it at stage 2. It
will be for the committee to decide whether the
case has been made that there should be an
exception.
I realise that what the minister suggests might
not be a definitive list: that will depend on the final
provisions of the bill. It might not be necessary to
exclude those bodies if the bill drops “fault” and we
are left with expressions of regret and offers of
redress. In general, I am happy to look at the
minister’s suggestions for exceptions as the bill
progresses.
Gil Paterson: I noted the answer that you gave
to John Finnie on the Scottish Children’s Reporter
Administration and your sympathetic words about
removing that body from the bill. If you were to
make all those exclusions, would that not weaken
the effect of what you are trying to achieve?
Margaret Mitchell: The case must be made
robustly for each of the proposed exclusions, by
teasing out why an exception is wanted. Each
would have to be looked at in detail.
The general principle of the bill is to provide
legal certainty about people being able to say
sorry, express regret and take responsibility, and
that is certainly not weakened. If anything, the
provisions provide people with more assurance,
especially in relation to the undertaking to look into
the circumstances and see if any lessons can be
learned. The detail will be a policy decision, but
the wider principles of the bill and the provisions to
deliver those are worthy of going ahead,
regardless of any exceptions that might be
incorporated.
Jayne Baxter (Mid Scotland and Fife) (Lab):
What is your view of how the bill will interact with
pre-action protocols?
Margaret Mitchell: Nothing in the bill should
interfere with legal proceedings as they are at
present. The bill would not affect legal
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proceedings that are already under way. If an
apology is used in legal proceedings that are
under way, the present law would apply. My bill
would only affect situations in which legal
proceedings were not under way and the apology
was given without legal proceedings being
considered.
Jayne Baxter: Do you think that that is clear
from the way the bill is drafted?
Margaret Mitchell: If it is not clear, there is an
opportunity to make it so as the bill progresses.
Jayne Baxter: Okay.
I have a further point of clarification, I heard you
say in your statement that you are content to take
out the reference to “fact”, but I am not clear what
you said about “fault”. Are you still considering and
talking to people about that?
Margaret Mitchell: It is clear that, at the
moment, the minister considers that there is a
possible risk of harm, which is not balanced by the
possible benefits of the bill. That needs to be
teased out. Already, we have heard admissions of
liability being conflated with statements of fault,
and there are various hurdles to go over before
statements of fault could be considered
statements of liability. I realise that the decision is
not hard and fast or black and white. It will be a
policy decision, and people will know from their
own feelings and assessment on which side of the
balance the inclusion of fault should fall.
10:15
If, having considered the matter of fault again,
along with the consequences, the Government still
feels that the balance is more against the pursuer,
I will be happy to accept that and therefore to
exclude fault. However, I hope that we can have a
debate on the matter and that it is examined
thoroughly, because it can make such a difference
if people are able to say, “Sorry, I made a
mistake”—whether they made a mistake or not, as
my example proved—which encourages a fuller
and more balanced apology.
Roderick Campbell: We have heard from the
Government, but we have also heard from the
Forum of Insurance Lawyers regarding section 2
of the Compensation Act 2006 in England. Mr
Watson, one of those insurance lawyers, said:
“straightforward legislation that made it clear that an act
of apology, of itself, did not amount to an admission of
liability would have great merit.”—[Official Report, Justice
Committee, 9 June 2015; c 6.]

I think that that view is shared by the Government.
Could you recap why you think that it would be
inappropriate to follow the example of England?


153

17

23 JUNE 2015

Margaret Mitchell: Sorry—I did not catch the
end of what you said.
Roderick Campbell: Why do we not just run
with something similar to section 2 of the
Compensation Act 2006?
Margaret Mitchell: I would add to that quote the
written submission from the Forum of Insurance
Lawyers. It said that it would be happy with a
provision along the lines of section 2 of the 2006
act, but it was also happy with the provisions in the
bill. If we did not go with the 2006 act provision, it
was content with all the provisions being included
in the bill.
You are mainly asking what the added value is.
The 2006 act does not give a definition of an
apology. The bill is not prescriptive, but it shows
what can be included, and what it helps to include,
in an apology. That would be laid out in statute.
I return to the issues of sorrow, regret and the
taking
of
responsibility—indeed,
the
acknowledgement that the thing has happened in
the first place is pretty important for those who are
seeking an apology. Certainly, to bring closure, the
indication expressed in section 3(c) of the bill that
the circumstances can be considered with a view
to seeing whether any lessons can be learned is
also of huge importance. None of that is really in
the 2006 act.
I therefore think that there is huge added value
in going beyond the 2006 act. The bill changes the
law by ensuring that the apology is inadmissible—
it has no legal effect and is not taken into
evidence. That measure goes a little bit further
than the 2006 act, which helps and encourages
the principle and intent of the bill, which is to
encourage apologies.
Christian Allard: I return to the General
Medical Council’s memorandum. I did not find
anything in it that said that it supported the bill.
Margaret Mitchell: Are you referring to the
letter that came through?
Christian Allard: Yes.
Margaret Mitchell: The GMC sent through a
statement today, which is helpful. It says:
“We would support an apology being inadmissible of
legal liability in civil proceedings.”

It goes on to discuss apologies not being
inadmissible in other circumstances—it mentions
fitness to practise and so on. These are details
that I can share with the committee and which can
be teased out at stage 2. That statement certainly
suggests that the GMC supports the inadmissibility
of an apology as evidence of legal liability in civil
proceedings, which is what the bill does.
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Christian Allard: Right, but the GMC does not
directly say whether it supports the bill as such.
Margaret Mitchell: Well—
Christian Allard: It is all right—that is fine. I just
wanted to know.
The Deputy Convener: I have a wee technical
point to raise. Ms Mitchell, you specifically exempt
inquiries under the Fatal Accidents and Sudden
Deaths Inquiry (Scotland) Act 1976. As you know,
the Inquiries into Fatal Accidents and Sudden
Deaths etc (Scotland) Bill repeals that act. I just
wonder whether there would be merit in having all
the exemptions defined by Scottish ministers in
the first place.
Margaret Mitchell: That might have some merit
as a stage 2 amendment. It might be worthy of
consideration at that point. It is a detail, but it is an
important one.
The Deputy Convener: I thank Margaret
Mitchell, Mary Dinsdale and Neil Ross for
attending the committee. We will suspend for a
couple of minutes to allow Margaret to resume her
normal position at the table.
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Delegated Powers and Law Reform Committee
Apologies (Scotland) Bill at Stage 1, 26th Report, Session 4 (2015)

Introduction
1.
At its meeting on 28 April 2015, the Delegated Powers and Law Reform
Committee considered the delegated powers provisions in the Apologies (Scotland) Bill
at stage 1 (“the Bill”)i. The Committee submits this report to the lead committee for the
Bill under Rule 9.6.2 of Standing Orders.
2.
The Member in charge of the Bill, Margaret Mitchell MSP, provided the Parliament
with a memorandum on the delegated powers provisions in the Billii.
3.
The Bill makes provision concerning the effect of an apology in legal proceedings.
It does not apply to criminal proceedings. It applies to civil proceedings other than fatal
accident inquiries and defamation proceedings.
4.
It provides that an apology made outside the proceedings (a) is not admissible as
evidence of anything relevant to the determination of liability in connection with that
matter, and (b) cannot be used in any other way to the prejudice of the person by or on
behalf of whom an apology was made.

i

Apologies (Scotland) Bill [as introduced] available here:
http://www.scottish.parliament.uk/S4_Bills/Apologies%20(Scotland)%20Bill/b60s4-introd.pdf
ii

Apologies (Scotland) Bill Delegated Powers Memorandum available here:
http://www.scottish.parliament.uk/S4_Bills/Apologies_Bill_DPM3.pdf
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Delegated Powers and Law Reform Committee
Apologies (Scotland) Bill at Stage 1, 26th Report, Session 4, (2015)

Delegated Powers Provisions
Section 2(3) – modifying list
the Bill
Power conferred on:
Power exercisable by:
Parliamentary procedure:

of exceptions to the legal proceedings covered by
the Scottish Ministers
regulations
affirmative procedure

5.
The Bill contains one delegated power which permits the Scottish Ministers to
modify the list of civil proceedings which are excepted from the effect of the Bill. The
power in section 2(3) enables additions to be made to the list of exceptions, for an
exception to be removed, or for the description of the exception to be adjusted. This
power is subject to the affirmative procedure.
6.

The Committee approves the power without further comment.

2
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APOLOGIES (SCOTLAND) BILL
MEMORANDUM BY THE SCOTTISH GOVERNMENT TO THE JUSTICE
COMMITTEE
Introduction
1. This memorandum has been prepared by the Scottish Government to assist
consideration by the Justice Committee of the Apologies (Scotland) Bill (“the Bill”),
which was introduced by Margaret Mitchell MSP on 3 March 2015.
Background
2.
The aim of the Bill is to provide that an expression of apology, including an
expression of sympathy or regret and any statements of fact, does not amount to an
admission of liability, and is inadmissible as evidence for the purposes of civil legal
proceedings. The Bill does not extend to criminal proceedings.
3.
In particular the Bill makes provision for the effect that an apology would have
on legal proceedings - that it is not admissible as evidence and cannot be used in
any other way to prejudice the apology maker; it defines the legal proceedings
covered; it defines what it meant by an apology and has no retrospective effect.
Discussion
4.
Throughout 2013 and 2014, the Scottish Human Rights Commission
facilitated an InterAction process to produce an Action Plan on Justice for Victims of
Historic Child Abuse of Children in Care. Although the report recommended full
consideration of the merits of an Apology law, it noted that it required to be “carefully
thought through in order to ensure that it is meaningful and effective, benefiting the
survivor, increasing public awareness and improving future practice”. In their
response to the Action Plan, the Scottish Government undertook to continue working
constructively with Ms Mitchell as her proposals for a member’s bill on Apology Law
were developed.
5.
A number of jurisdictions already have some form of apology legislation. The
definition of apology in the Bill is predominantly based on the equivalent New South
Wales legislation - the New South Wales (NSW), Civil Liability Act 2002. The NSW
jurisdiction, like many jurisdictions with such apology laws, has largely replaced the
common law of negligence with statutory no-fault compensation schemes. In this
context, when fault is not in question, apologising has limited effect. In our largely
common law based, adversarial system, making apologies inadmissible as evidence
has a greater impact on the rights of the victim and the person who injured them and
makes it more difficult for the victim to pursue and vindicate those rights. That is
exacerbated where, as in this Bill, the “apology” includes express admissions of fault.
6.
It also of note that, the NSW legislation is much narrower in its application. It
does not extend to civil liability for some workplace injuries, intentional acts done
with intent to cause personal injury, including sexual assault or unlawful sexual
conduct and road traffic accidents. As the majority of personal injury actions in
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Scotland relate to road traffic accidents, the Bill has a much wider application than
the NSW model on which it is based.
Potential injustice to pursuers
7.
There is a concern that the benefits of hearing an apology will, in certain
circumstances, not be sufficient to outweigh the potential injustice to pursuers in
actions for damages. That injustice could arise in cases where an admission of fault
or statement of fact is the only means of demonstrating liability for the harm caused
but that admission is protected and so cannot be led in evidence because it is part of
the statutory apology. If there is no other evidence available on liability, a pursuer
would be unable to succeed in an action for damages for compensation.
8.
An example would arise, in terms of claims against private individuals, if the
person who caused a road traffic accident immediately apologises and admits fault.
Should the victim of the accident subsequently seek compensation in court, they
could not rely on the apology (including the admission of guilt) to establish that the
person was at fault. If there is no other evidence available, it will not be possible to
show that the person was at fault, resulting in injustice to the victim.
9.
There would be similar difficulties in terms of claims against public bodies,
where a survivor of child abuse or someone aggrieved by the actions of a health
board or local authority might well benefit from hearing an apology. However, should
that survivor or aggrieved person later decide to seek damages in court for the harm
which was the subject of the apology, they too could not rely on the apology but
would have to find other evidence to support their claim. We know that survivors of
historic abuse can face significant evidential hurdles when seeking to progress a
court action. Protecting an apology in the way proposed could add to their evidential
difficulties.
10.
Although the Bill states that an apology as defined in clause 3 is not
admissible as evidence, an admission of fault or statement of fact would be very
close to an express admission. It is foreseeable that one party may seek to sever the
admission or the statement of fact from the expression of regret in the courts.
Types of legal proceedings
11.
There are concerns that there does not appear to have been consideration
given to the exclusion of public inquiries under the Inquiries (Scotland) Act 2005 in
the legislation. The policy reasons for excluding Fatal Accident Inquiries would
equally apply to public inquiries.
12.
The Bill would also apply to arbitration proceedings which can generally admit
any evidence and take a case by case approach to whether to do so. Restricting that
freedom in any way could lessen the effectiveness of arbitration, consideration
therefore needs to be given the impact the Bill will have of this type of proceedings.
13. The Bill would also apply to tribunal proceedings which are designed to avoid
points of law and focus on points of fact. If a party to a tribunal cannot describe what
someone said, this could limit the tribunals power to consider all the relevant facts,
2
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consideration therefore needs to be given the impact the Bill will have of this type of
proceedings.
14.
Consideration also needs to be given to the fact that this Bill is only intended
to apply to devolved tribunals but a tribunal case may move from a reserved tribunal
on appeal to the Upper Tribunal (Court of Session). In this case, an apology given
under the terms of the Bill would not apply in the reserved tribunal but would apply in
the Upper Tribunal.
Insurance law
15.
The Scottish Government is content that the proposed Bill would not affect
how insurance law is provided, who provides and their regulation or to whom it is
provided. However, it remains unclear how the insurance industry would interpret
this legislation in their contracts, and the implications for insurance cover.
Other relevant Scottish Government legislative proposals
16.
Consideration also needs to be given to work ongoing elsewhere. The
Scottish Government’s 2014-15 legislative programme includes a Public Health Bill
which will contain provisions to impose a duty of candour on organisations providing
health and social care - that duty will arise where there have been incidents involving
harm that have occurred in the course of provision of a health or social care service.
The procedure to be followed in fulfilling that duty will include a requirement to
apologise, but that apology of itself would not amount to an admission of negligence
or a breach of duty. Consideration will therefore need to be given to how the
Apologies Bill deals with apologies made under the Public Health Bill so as not to
undermine the policy aim of the duty of candour.
17.
Many of the references and examples given in the papers associated with this
bill relate to health situations. Within health there are already various pieces of
legislation and guidance which encourage a change in culture and include advice in
relation to apology. Similarly, exploration of what a no-fault system might look like is
still on-going and this will no doubt include advice/guidance on apology. All of this
would suggest that the policy justification for an Apologies Bill may have been
superseded.
Financial Implications
18.
There are no direct costs associated with the implementation of this
legislation. The Financial Memorandum sets out that the only costs which would fall
to the Scottish Administration would be the costs of producing guidance related to
the legislation but that this would be de minimis. Should the Scottish Government
decide to issue guidance, we agree with this financial assessment.
19.
Otherwise, the Financial Memorandum which accompanies the Bill sets out
the potential for savings based on the Bill likely leading to fewer people pursuing
legal claims. No forecast savings figures are included however, on the basis that it is
not possible to accurately estimate the actual reduction in personal injury cases.
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Consultation
20.
Margaret Mitchell MSP consulted on these proposals between 29 June 2012
and 28 September 2012. The consultation received 62 responses. Of the 22
respondents who answered the question about the general aims of the proposed Bill,
86% were supportive. Of the 32 respondents who answered the question relating to
whether legislation was the appropriate mechanism for addressing the issues
identified in the consultation, 56% expressed support.
21.

The particular issues on which there was no clear support were around:



the adequacy of the definition of an apology (27 respondents with 26% of
those agreeing that it was adequate);
the inclusion of admissions or statements of fault in the definition of apology
(25 respondents with 28% in favour of their inclusion); and
the treatment of statements of fact included with apologies (24 respondents
with 25% of those agreeing they should be protected).

Scottish Government Position
22.
The Scottish Government supports the aim of the proposal which is to
encourage and protect the giving of apologies by private and public bodies to
achieve a better outcome for victims and to reduce the number of cases which result
in litigation. We consider that the definition of apology needs some further
consideration in order to ensure that it does not create any inadvertent injustice; that
the application of the Bill to certain legal proceedings requires further consideration;
and that the implications for insurance cover have been fully taken into account.
Further consideration of the interaction with the provisions contained in the Health,
Smoking and Electronic Cigarettes etc. (Scotland) Bill also needs to be made.
Ministers intend to work with the member in charge and the Committee to propose
amendments to these aspects of the Bill, ensuring that the Bill enables apologies to
be made which are meaningful and effective without any unintended consequences.
Given the concerns with the proposed legislation, the Scottish Government maintain
a neutral position on this legislation at this time.
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APOLOGIES (SCOTLAND) BILL
WRITTEN SUBMISSION FROM ABERDEENSHIRE COUNCIL
Consultation
Q1) Did you take part in any consultation exercise preceding the Bill and, if so,
did you comment on the financial assumptions made?
Aberdeenshire Council were involved in the consultation exercise during 2012.
Comments in respect of the financial assumption were that there would be unlikely to
be any financial implications for Aberdeenshire Council arising from the Bill.
Aberdeenshire Council already has a sound complaints handling system in place,
which it would not look to alter in light of the Bill. As such, we do not see the Bill
having any impact on the number of complaints leading to claims for financial
compensation made against the Council.
Q2) If applicable, do you believe your comments on the financial assumptions
have been accurately reflected in the FM?
Aberdeenshire Council’s view is that there will be no financial implications arising
from the Bill due to the complaints handling system already in place. As
Aberdeenshire Council is one of thirty-two local authorities within Scotland other
local authorities may not have a similar system in place. The comments within the
FM related to local authorities can therefore be accepted as a generalisation of the
financial impact on local authority.
Q3) Did you have sufficient time to contribute to the consultation exercise?
Yes, notification of the consultation was given far enough in advance to provide
sufficient time to contribute.
Costs
Q4) If the Bill has any financial implications for your organisation, do you
believe that they have been accurately reflected in the FM? If not, please
provide details.
The Bill is unlikely to have any financial implications for Aberdeenshire Council due
to the sound complaints system already in place which we do not intend to alter in
light of the Bill.
Aberdeenshire Council believes that it is critical that feedback from customers is
captured, as for us to improve; we need to know what our customers feel about our
performance. Any feedback is appropriate – from a general comment about how we
are performing, to a compliment about our staff or a complaint about a process, and
logging such information is easy for employees. Customers are also able to log their
comments directly onto the website.
It is Aberdeenshire Council’s position that it is vitally important that we can learn from
our mistakes and plan for the future. There is nothing wrong with saying sorry and in
1
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fact this is an important part of delivering an effective customer experience and
building trust with members of our communities.
Q5) Do you consider that the estimated costs and savings set out in the FM are
reasonable and accurate?
FM suggests that there will be savings for local authorities with the introduction of the
Bill as there will be a reduction in the number of cases pursued against local
authorities as a result.
The figures quoted for local authority costs are confusing: £33.5 million over 5 years
suggests a total of £6.6million for 25 councils or £264,000 per council per annum
(approx.). The figure given does not break down the amounts paid for property,
motor or casualty claims, whether within or out with deductibles, nor whether there
was one significant injury.
One significant injury could distort the figures
disproportionally. Without details of the break down of costs it is difficult for the
estimations to be appropriately commented on.
From an insurance industry perspective, it is true that the number of claims and
value of claims is increasing. More recent figures would therefore be need to be
obtained in order for us to consider commenting on expenditure on claims our
area(s). Aberdeenshire Council believes it is in the interest of the all parties involved
(claimant, TP representative, Council, etc.) to have robust, auditable procedures in
place to ensure that each claim is handled individually by specialist claims handlers,
who aim to settle the claim as fairly and quickly as possible to minimise costs for us
and ensure that the claimant is compensated (where appropriate). Issuing an
apology to the claimant may assist our reputation as a fair council and should be
considered where appropriate, however an apology from the Council will not
necessarily prevent a claim being submitted.
As a result there may be no savings for Aberdeenshire Council following the
implementation of the Bill.
Q6) If applicable are you content that your organisation can meet any financial
costs that it might incur as a result of the Bill? If not, how do you think these
costs should be met?
Aberdeenshire Council are unlikely to incur additional costs as a result of the Bill as
Aberdeenshire Council has its own complaints procedure and feedback team who
deal with complaints.
In general circumstances the Bill is not likely to have a major effect on the number of
claims which Aberdeenshire Council pays out on.
Q7) Does the FM accurately reflect the margins of uncertainty associated with
the Bill’s estimated costs and with the timescales over which they would be
expected to arise?
The FM states “In view of the conceptual nature of the provisions of the Bill, it is not
possible to quantify with any degree of certainty the exact extent of costs of savings.”
2
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Given the research undertaken and the analysis of systems and models already in
place in other jurisdictions it can be agreed that the margin of uncertainty is
accurately reflected in the FM.
Wider Issues
Q8) Do you believe that the FM reasonably captures any costs associated with
the Bill? If not, which other costs might be incurred and by whom?
Aberdeenshire Council does believe the FM reasonably captures the costs
associated with the Bill. It does appear that all groups which the Bill could potentially
impact upon have been mentioned.
Q9) Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation? If so, is it possible to quantify these
costs?
It is difficult to comment upon any future costs as the implications the legislation may
have is not yet known. Subordinate legislation is always a possibility with any piece
of primary legislation. The likelihood is however that the major cost impact will come
when the Bill is enacted. Any future costs would be conjecture and therefore not
easily quantified.
8 May 2015
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THE APOLOGIES (SCOTLAND) BILL
WRITTEN SUBMISSION FROM
THE MEDICAL AND DENTAL DEFENCE UNION OF SCOTLAND
1. MDDUS welcomes the opportunity to comment on the Apologies (Scotland)
Bill and in particular to address the additional questions posed by the Finance
Committee and Justice Committee. MDDUS first provided comments during
the consultation on the draft proposal in 2012.
2. MDDUS is a UK wide mutual organisation offering doctors, dentists and other
healthcare professionals access to expert medico and dento-legal assistance
and indemnity. MDDUS has the majority of doctors and dentists in Scotland in
membership.
3. MDDUS is supportive of a wider culture of openness between health
professionals and their patients and advocates the role of an apology and a
clear explanation when things have gone wrong or where a patient or their
representative expresses dissatisfaction.
4. MDDUS is not unsupportive of the Apologies (Scotland) Bill but is not
convinced that the Bill will facilitate wider cultural and social change. Since the
proposal in 2012 we have seen the introduction of a Duty of Candour in
England along with a proposal to introduce the same duty in Scotland. The
GMC has for many years guided doctors to offer an apology to patients where
appropriate and to offer an explanation where things have gone wrong. An
apology is not generally considered an admission of liability and carries little
weight in civil litigation proceedings.
5. It is difficult to determine if the introduction of an Apologies (Scotland) Act
would see a reduction in civil litigation. If it does have this effect then clearly
the financial impact on an organisation providing medical indemnity would be
beneficial.

Anthea Martin
Joint Head of Medical Division
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The APOLOGIES (SCOTLAND) BILL
WRITTEN SUBMISSION FROM NHS LOTHIAN
NHS Lothian response:
This bill has no costs attached to it for NHS Lothian. The only possible
positive impact will be that complainants may opt for an apology rather than
sue.
08/05/15
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APOLOGIES (SCOTLAND) BILL
WRITTEN SUBMISSION FROM NORTH AYRSHIRE COUNCIL
Consultation
1. Did you take part in any consultation exercise preceding the Bill and, if so,
did you comment on the financial assumptions made?
No
2. If applicable, do you believe your comments on the financial assumptions
have been accurately reflected in the FM?
Not applicable
3. Did you have sufficient time to contribute to the consultation exercise?
Not applicable
Costs
4. If the Bill has any financial implications for your organisation, do you
believe that they have been accurately reflected in the FM? If not, please
provide details.
The introduction of this Bill is likely to have minimal costs, if any for this
organisation. The Bill makes broad assumptions that there will be the potential
for savings in compensation claims, following the introduction of this Bill. At this
stage any view that litigation would decrease as a result of the Bill would be
subjective until more empirical data is available.
5. Do you consider that the estimated costs and savings set out in the FM are
reasonable and accurate?
The Financial Memorandum utilises FOI information gathered on compensation
claims to suggest the average cost of compensation claims per authority. There
are concerns over the use of this figure to estimate potential levels of savings
due to:
x the potential subjectivity in defining what is included as a compensation
claim when completing the FOI
x the analysis is over a 5 year period, trends should be considered.
x the averaging of information takes no account of the differing sizes of
local authorities.
6. If applicable, are you content that your organisation can meet any financial
costs that it might incur as a result of the Bill? If not, how do you think
these costs should be met?
The introduction of this Bill is likely to have minimal costs, if any for this
organisation.
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7. Does the FM accurately reflect the margins of uncertainty associated with
the Bill’s estimated costs and with the timescales over which they would
be expected to arise?
Yes
Wider Issues
8. Do you believe that the FM reasonably captures any costs associated with
the Bill? If not, which other costs might be incurred and by whom?
Yes
9. Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation? If so, is it possible to quantify
these costs?
No
Laura Friel
Executive Director (Finance and Corporate Support)
23 April 2015
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THE APOLOGIES (SCOTLAND) BILL
WRITTEN SUBMISSION FROM
THE SCOTTISH PUBLIC SERVICES OMBUDSMAN
Consultation
1. Did you take part in any consultation exercise preceding the Bill and, if so,
did you comment on the financial assumptions made?
We made the following comments in response to the Consultation undertaken in
2012:
³*RRG WLPHO\ DSRORJLHV GR UHGXFH WKH QXPEHU RU HVFDODWHG FRPSODLQWV ,I
encouraged and supported throughout the public sector, it is possible that we may
see a reduction in complaints and some financial benefit from this Bill. We do not
DQWLFLSDWHWKDWWKHUHZRXOGEHDQ\QHJDWLYHILQDQFLDOLPSDFW´
2. If applicable, do you believe your comments on the financial assumptions
have been accurately reflected in the FM?
Yes
3. Did you have sufficient time to contribute to the consultation exercise?
Yes.
Costs
4. If the Bill has any financial implications for your organisation, do you believe that
they have been accurately reflected in the FM? If not, please provide details.
Since the consultation, we have seen significant increases in the complaints coming
to us each year. There may be a number of explanations for this. One, which we
are certainly seeing, is an increased willingness by people to challenge public
organisations. Complaints also have improved visibility and, organisations who are
required to comply with the Scottish Model Complaints Handling Procedures
(devised by my office) are more open about the availability of the process and are
much more likely to have staff trained in complaints handling. All of this mean that
people who may have been unhappy previously but not complained are more likely
to have confidence to do so. This means, while we remain of the view that good
apologies reduce the percentage of complaints that escalate, this does not
necessarily mean there will be a reduction in the number of complaints we receive.
5. Do you consider that the estimated costs and savings set out in the FM are
reasonable and accurate?
I agree that good apologies can reduce the need for litigation. However, savings
may be hidden by the general increase in confidence that the public have in raising
concerns. It is the case that shorter complaints processes do lead to savings for
organisations and also the quicker a problem is resolve the less cost there is in
terms of dealing with the problem.
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6. If applicable, are you content that your organisation can meet any financial
costs that it might incur as a result of the Bill? If not, how do you think these
costs should be met?
Yes.
7. Does the FM accurately reflect the margins of uncertainty associated with
WKH %LOO¶V HVWLPDWHG FRVWV DQG ZLWK WKH WLPHVFDOHV RYHU ZKLFK WKH\ ZRXOG EH
expected to arise?
The uncertainty is clearly stated and we would agree this is highly unlikely to have
any detrimental impact.
Yours sincerely

Jim Martin
Ombudsman
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THE APOLOGIES (SCOTLAND) BILL
WRITTEN SUBMISSION FROM
THE ROYAL COLLEGE OF GENERAL PRACTITIONERS
The Royal College of General Practitioners (RCGP) is the academic organisation in the
UK for general practitioners. Its aim is to encourage and maintain the highest standards
of general medical practice and act as the ‘voice’ of general practitioners on education,
training and issues around standards of care for patients.
The College in Scotland came into existence in 1953 (one year after the UK College),
when a Scottish Council was created to take forward the College’s interests within the
Scottish Health Service. We currently represent over 5100 GP members and
Associates in Training throughout Scotland. In addition to a base in Edinburgh, the
College in Scotland is represented through five regional faculty offices in Edinburgh,
Aberdeen, Inverness, Dundee and Glasgow.
Consultation
1. Did you take part in any consultation exercise preceding the Bill and, if so, did
you comment on the financial assumptions made?
RCGP Scotland submitted a response to the consultation on this Bill in 2012 but no
reference was made to financial implications.
2. If applicable, do you believe your comments on the financial assumptions have
been accurately reflected in the FM?
n/a
3. Did you have sufficient time to contribute to the consultation exercise?
Costs
4. If the Bill has any financial implications for your organisation, do you believe
that they have been accurately reflected in the FM? If not, please provide details.
RCGP Scotland does not anticipate financial implications to its members resulting from
this Bill but accepts the quoted supporting evidence that suggests a reduction in
litigation costs.
5. Do you consider that the estimated costs and savings set out in the FM are
reasonable and accurate?
As the Bill is not able to forecast with certainty, it is not considered appropriate to
provide comment on this.

1
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6. If applicable, are you content that your organisation can meet any financial
costs that it might incur as a result of the Bill? If not, how do you think these
costs should be met?
n/a
7. Does the FM accurately reflect the margins of uncertainty associated with the
Bill’s estimated costs and with the timescales over which they would be expected
to arise?
Yes
Wider Issues
8. Do you believe that the FM reasonably captures any costs associated with the
Bill? If not, which other costs might be incurred and by whom?
Appropriate uncertainty is reflected in the Bill.
9. Do you believe that there may be future costs associated with the Bill, for
example through subordinate legislation? If so, is it possible to quantify these
costs?
We do not anticipate future costs relevant to RCGP Scotland.

Elaine McNaughton
Dr Elaine McNaughton
Deputy Chair (Policy)
March 2015
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Paul Wheelhouse MSP
Minister for Community Safety and
Legal Affairs
St Andrew’s House
Regent Road
Edinburgh EH1 3DG

Room M2.09
Scottish Parliament
Edinburgh EH99 1SP
Tel 0131 348 5639
Email:
Margaret.Mitchell.MSP@scottish.parliament.uk

22 October 2015
Dear Paul,
Apologies (Scotland) Bill
I am writing further to our helpful meeting on 8 October, where you expressed the
Scottish Government’s support for the aims of my Bill, but explained your continuing
reservations, including the possibility of unintended prejudice to pursuers. At the
end of that meeting, I said that I wished to consider the points made and to consult,
in particular, Professor Alan Miller, chair of the Scottish Human Rights Commission.
I also committed to updating you on my thinking in advance of the Stage 1 debate.
Accordingly, I e-mailed Professor Miller to seek his further input. In my e-mail, I
began by outlining what I understood the Scottish Government’s position to be, in
particular your preference for section 1 to be limited to a clarification of the common
law position, along the lines of section 2 of the Compensation Act 2006.
My e-mail went on:
“There are various opinions, therefore, I’m thinking perhaps of a possible
third way, namely taking out health and possibly personal injury claims and
then leaving the full protection of an apology, which would involve regret,
acknowledgment, empathy and an undertaking to look into the outcome or
circumstances. The minister at the outset today acknowledged that the Bill
has a wider application. So, in effect, my third way would be ensuring that
there was proper protection for apologies issued from public and private
sector bodies, other than the health service and anything involving a personal
injury claim.
“Would this way forward give the survivors of sexual abuse any comfort or
even ensure they could take advantage of the legislation?”
Professor Miller has now replied (to a follow-up e-mail of yesterday’s date) in the
terms attached.
As you will see, he strongly supports the retention of the provision (in section 1) that
ensures that an apology (as defined in section 3), in any legal proceedings to which
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the Bill applies (as defined in section 2), “is not admissible as evidence of anything
relevant to the determination of liability”. He also does not support the exemption of
personal injury actions, arguing that this would “remove the intended positive impact
on survivors of historic child abuse”.
Having reflected further since our meeting, and informed in particular by Professor
Miller’s letter, I cannot agree at this stage that the direction of travel should be
towards amending section 1 of the Bill along the lines of section 2 of the 2006 Act. I
remain concerned that such an amendment would compromise the Bill’s ability to
effect the culture change that we have agreed is required. This is also the view of
Professor Prue Vines, who remains decidedly of the opinion, on the basis of
international evidence, that making apologies inadmissible as evidence is key to the
effectiveness of apologies legislation (including legislation on the same model as
your proposed “duty of candour”).
However, I do appreciate the need to make compromises and to take on board the
concerns that have been expressed (including in evidence to the Justice
Committee). I have already indicated some changes I would be prepared to make,
and I remain committed to continuing to engaging constructively and with an open
mind as to the best way forward. I am very conscious that, in the present political
context, a Member’s Bill can only become law with the support of your party – and,
equally importantly, could only be successfully implemented with the active
engagement of Scottish Government – so it is clearly important that we work
together to shape legislation in which we can jointly have confidence.
The first step is to secure the Parliament’s backing for its general principles on
Tuesday to allow the Bill to move forward to the amending stages. I would hope we
could then reach agreement on amendments that we can both support, but if that
does not prove possible, you have the reassurance of knowing that the voting
strength of your party would allow your view to prevail, at Stage 3, if need be.
I am copying this letter, as a courtesy, to Christine Grahame, as convener of the
Justice Committee, whose Stage 1 report will of course shape the debate on the Bill
on Tuesday.
Yours sincerely,

Margaret Mitchell MSP

2
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Annexe: Letter from Professor Alan Miller
Scottish Human Rights Commission
4 Melville Street
Edinburgh
EH3 7NS
22 October 2015
Dear Margaret
Apologies (Scotland) Bill
I write further to your email dated 21 October 2015. I would like to begin by thanking you for
the valuable work you have done, and continue to do, in this important area. The
Commission also welcomes the support the Scottish Government has shown to the overall
aims and objectives of the Bill.
I now turn to the substance of your email and to your specific questions. It is the
Commission’s view that adopting a similar model to that of the Compensation Act 2006
would not achieve the aims of the Bill and would not meet the expectations of survivors of
historic child abuse in Scotland. The main reason for this is that, although an apology under
this model would not constitute an admission of negligence, apologies could still be
admissible as evidence in legal proceedings. The Commission believes that this would
essentially preserve the status quo, with individuals or organisations unwilling to apologise
for fear this would be later used against them in court.
The Commission is also of the view that a long list of exceptions would be unhelpful as this
could create confusion, in turn discouraging full apologies within the spirit of the Bill. For
example, it would not be acceptable to remove personal injury actions from the scope of the
Bill. Historic child abuse, when it is the subject of civil proceedings, would usually be
pursued as a personal injury action. Therefore, the Commission’s view is that removing this
from the scope of the Bill would, in particular, remove the intended positive impact on
survivors of historic child abuse.
It appears that the fundamental concern with the Bill, as currently drafted, is that individuals
would somehow be prejudiced if apologies were made inadmissible in civil proceedings.
While fully respecting the rights of individuals to pursue claims in the civil courts – indeed,
that is an aspect of an effective remedy – the Commission does not agree with this
assessment.
Firstly, this assessment places too much emphasis on the assumption that the majority of
those individuals who have suffered a wrong automatically wish to pursue their claim in
court; for a number of people, this may not be the case. Secondly, those individuals who do
wish to pursue their case will not be “prejudiced” by the fact that an apology is inadmissible
in court as in the vast majority of cases, an apology would not be forthcoming if it could be
relied on as evidence in a later civil claim. That is to say that, in most cases, it is the fact
that the apology will be inadmissible in court that will allow the apology to be made – if
apologies are admissible in civil proceedings, experience tells us that they will not be
offered. Under the current Apologies (Scotland) Bill, a pursuer would benefit from the
personal comfort or closure that an apology offers. If they later chose to pursue a civil
claim, with effective legal explanation, they would be able to reconcile themselves with the
fact that the apology is not of legal value. The psychological and emotional value of an
apology should not, however, be underestimated.

3
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The Apologies (Scotland) Bill represents a significant opportunity to ensure effective
remedies for survivors of historic child abuse and many others in Scotland and the
Commission would be very disappointed were this opportunity to be missed. As you know,
there are a number of other common law jurisdictions (such as Canada and Australia)
where apology laws have operated effectively for some time. The Commission would be
interested to know to what extent the Scottish Government has scrutinised those
international examples and what specifically differentiates circumstances in those countries
from the situation in Scotland.
Thank you again for your work in this area.
Yours sincerely

Prof. Alan Miller
Chair
Scottish Human Rights Commission

4
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 5, No. 40 Session 4
Meeting of the Parliament
Tuesday 27 October 2015

Note: (DT) signifies a decision taken at Decision Time.
Apologies (Scotland) Bill: Margaret Mitchell moved S4M-14297—That the
Parliament agrees to the general principles of the Apologies (Scotland) Bill.
After debate, the motion was agreed to (DT).
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27 OCTOBER 2015

Apologies (Scotland) Bill: Stage 1
The Presiding Officer (Tricia Marwick): The
next item of business is a debate on motion S4M14297, in the name of Margaret Mitchell, on the
Apologies (Scotland) Bill. I call Margaret Mitchell
to speak to and move the motion. Ms Mitchell has
no more than 10 minutes.
15:21
Margaret Mitchell (Central Scotland) (Con): I
am pleased to open this debate on my Apologies
(Scotland) Bill.
I thank the Justice Committee, the Finance
Committee and the Delegated Powers and Law
Reform Committee for their considered scrutiny of
the bill. In particular, I thank the Justice Committee
for supporting the legislation’s general principles
and recognising that it could have a role to play in
changing cultural attitudes towards apologising.
I also thank the Minister for Community Safety
and Legal Affairs, Paul Wheelhouse, and his
officials for the constructive discussion about my
bill. I am encouraged that the minister supports its
aims, and I look forward to working with him in the
future in the event of my bill being supported
today.
My initial interest in seeking to introduce
apologies legislation stemmed from my work as
convener of the cross-party group on adult
survivors
of
childhood
sexual
abuse.
Approximately five years ago, Professor Miller, the
chair of the Scottish Human Rights Commission,
came to speak to the CPG and told its members
that some Parliaments had passed legislation to
ensure that an apology could be given without fear
of its being used as a basis for establishing legal
liability. He spoke about the benefits that can flow
from giving an apology and explained that
apologies are more readily given when there is
protection from apologies being used in future
legal proceedings.
It was with adult survivors of historical childhood
sexual abuse in mind that I undertook further
research on apologies legislation. There is
absolutely no doubt that those incredibly brave
individuals deserve to have every effective remedy
possible to help them gain access to justice.
The aims of the bill are twofold: to encourage
the use of apologies by providing legal certainty
that an apology cannot be used prejudicially
against the person who gives it; and to encourage
a change in attitudes towards apologising and a
cultural and social change in relation to giving
apologies.
At this point, it is important to stress that the aim
of the bill is not, as the personal injury lawyers
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mistakenly seemed to think, about tackling any
perceived increase in litigation; instead, it seeks to
address the very real problem of the reluctance
and failure to offer apologies for fear of litigation.
At some point, every member in the chamber
will have had the experience of a constituent
coming to them about a problem or something that
has gone wrong and all that the person wants is,
quite simply, an apology. Having established the
aims of the bill, it became evident that its
application should not be restricted to survivors of
childhood abuse, but that it should have a wider
application.
In his annual report 2013-14 “Transforming
Scotland’s Complaints Culture”, the Scottish
Public Services Ombudsman encouraged public
officials to resolve
“things early at the frontline, including ensuring apologies
are given freely and action taken where things go wrong”.

The bill supports that aim, and its wider application
is exemplified in the same report, where the SPSO
reveals that, in 2014, the total number of
complaints received was 4,456, of which 1,750
were related to the local authority sector and 1,379
were related to the health sector. When combined,
those two sectors made up 70 per cent of the total.
There is a reasonable expectation that the bill,
by
providing
certainty
about
the
legal
consequences of offering an apology, would help
to prevent complaints from being made in the first
place. However, it is important to emphasise and
understand that the protection offered by the bill
would not prevent the recipient of an apology from
going on to pursue legal redress.
Essentially, the bill would apply to all sectors
and civil proceedings, but not to criminal
proceedings. It would provide legal protection to
an expression of apology so that it could not be
used as evidence in certain civil proceedings.
The bill would apply to all types of apology,
including those that contain an admission of fault,
a statement of fact and/or an undertaking to look
at the circumstances to prevent a recurrence.
Under the bill as introduced, any or all of those
elements would be deemed to be part of the
apology.
I thank the Justice Committee for its scrutiny
and careful consideration of the views both for and
against the bill, which it gathered from written
submissions and oral evidence. I also welcome
the minister’s support for the bill in principle.
Although I am a member of the Justice
Committee, I was not part of its deliberations on
the bill. However, when I gave evidence to the
committee, and subsequently in discussion with
the minister, I indicated that I was happy for the bill
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to be developed further where there is a
reasonable case for doing so.
I have listened closely to the witnesses’
arguments, including those of the minister, about
whether the effect of parts of the definition could
possibly prevent an individual from securing
compensation, particularly if a statement of fact in
an apology was the only evidence available. I
included statements of fact to try to encourage the
fullest possible apology, but I am aware that their
inclusion in the definition goes further than any
other apology legislation. I have reflected on
witnesses’ concerns and can confirm that I am
persuaded that the definition in the bill should be
revised to exclude statements of fact.
On the inclusion of the protection of an
admission of fault in the definition, it is important to
recognise and understand that an admission of
fault is not the same as an admission of liability.
Nonetheless, there has been a lot of confused
thinking on the issue. However, given the
concerns raised, I am, as I have indicated, happy
to look at the matter again at stage 2.
On the legislative context of the Apologies
(Scotland) Bill within the United Kingdom,
Scotland does not have a statutory framework that
deals specifically with the effect of apologies on
civil or criminal liability. In England and Wales,
section 2 of the Compensation Act 2006 offers a
degree of apology coverage. It states:
“An apology, an offer of treatment or other redress, shall
not of itself amount to an admission of negligence or
breach of statutory duty.”

Under the proposed duty of candour procedure
for health and social care professionals in the
Health (Tobacco, Nicotine etc and Care)
(Scotland) Bill, which the Health and Sport
Committee is scrutinising, an apology does not of
itself amount to an admission of negligence or a
breach of statutory duty. However, an apology
could subsequently be taken into account in court
proceedings. In effect, the wording in the Health
(Tobacco, Nicotine etc and Care) (Scotland) Bill
reflects that used in the Compensation Act 2006.
The Justice Committee found it difficult to see
how the provisions in the Apologies (Scotland) Bill
could co-exist with the duty of candour provisions
in the Health (Tobacco, Nicotine etc and Care)
(Scotland) Bill without some form of exception for
health matters. Although I am reluctant for such an
exception to be made, I accept the committee’s
reasoning.
Witnesses raised a range of other exceptions in
oral and written evidence. I do not have time to
expand on those in detail; suffice it to say that I
accept the committee’s view that there are strong
arguments for other exceptions to be made,
including in relation to children’s hearings, public
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inquiries and arbitration, tribunal and pre-action
protocol proceedings. However as the committee
noted, if the definition of “apology” is amended
during the bill’s passage, some of the suggested
exceptions might not be required.
Since the Justice Committee published its report
I have had a useful meeting with the minister, at
which he expressed concern that the bill might
inadvertently
disadvantage
pursuers.
He
suggested that the solution might be to omit the
provision that would prevent an apology from
being admissible in evidence, thus bringing the bill
closer to the Compensation Act 2006 model.
Following the meeting, I sought a further view
from Professor Alan Miller, and I am encouraged
that he remains decidedly of the opinion that
making an apology inadmissible as evidence is
central to making apology legislation effective. I
have written to the minister, attaching a copy of
Professor Miller’s letter. I hope that other members
have had a chance to see the letter.
I look forward to working with the minister to
refine my bill as it progresses. If there is goodwill
on all sides, I am confident that we can deliver
apologies legislation that is workable and makes a
difference, while addressing some of the concerns
that were raised during stage 1.
I move,
That the Parliament agrees to the general principles of
the Apologies (Scotland) Bill.

15:31
Christine Grahame (Midlothian South,
Tweeddale
and
Lauderdale)
(SNP):
I
apologise—no irony intended—for the state of my
voice.
I welcome the opportunity to speak to the stage
1 report on behalf of the Justice Committee; I will
also reflect on amendments that are promised or
likely at stage 2.
I thank everyone who took the time to provide
evidence to the committee, which shaped our
thinking on the bill. Apologies and how they are
used in law is not an area that has crossed our
desks before, so we very much valued the views
of legal, human rights and mediation experts, local
authorities, insurance lawyers and health
professionals on how the proposed legislation
would affect individuals and groups.
The committee spends so much of its time
dealing with criminal law that it was refreshing to
cover some civil law for a change—I am looking at
the Cabinet Secretary for Justice and the Minister
for Community Safety and Legal Affairs. It was
good that one of our own committee members
introduced the bill, and it was quite fun
reprimanding Margaret Mitchell when she started
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to give evidence instead of asking questions of
witnesses. It was good to have some power over
her for a change.

Margaret Mitchell addressed that—or

In our stage 1 report, the committee broadly
supported the general principles of the bill in
encouraging the use of apologies in circumstances
in which something has gone wrong. We
acknowledged that there seems to be a lack of
empirical evidence on the success of apologies
legislation in various jurisdictions, but on balance
we concluded that legislation might have a role to
play in changing the culture and people’s attitudes
towards
apologies—alongside,
of
course,
measures such as guidance and training.

Some witnesses said they would have preferred
the wording that is used in the Compensation Act
2006, which simply provides that

However, we thought that further work is
required at stage 2 to ensure that the measures in
the bill can work effectively with professional
medical standards—which are reserved—and the
Government’s proposed duty of candour, which is
a provision in the Health (Tobacco, Nicotine etc
and Care) (Scotland) Bill. More important, the
committee wanted to be reassured that individuals
who want to pursue fair claims will not be
disadvantaged by the measures in the Apologies
(Scotland) Bill. We made a number of
recommendations in our stage 1 report, which aim
to improve the bill in that regard.
As we heard, the policy objective of the bill is to
encourage the use of apologies by providing that
an apology is inadmissible in certain civil
proceedings as evidence of liability and cannot be
used to prejudice the person who made the
apology. The bill also has the broader purpose of
encouraging a cultural and social change in
attitudes towards apologising.
Although there was general support among
witnesses for encouraging the use of apologies,
we heard a range of views on whether legislation
is the best way to facilitate the cultural and social
change in attitudes that is envisioned. Although we
received little evidence to convince us that there is
a serious compensation or blame culture in
Scotland that needs to be addressed, it appeared
from the evidence that we received that there is a
fear of litigation in certain sectors, which might
hinder the use of apologies.
There was also little evidence on the success of
comparable legislation in other jurisdictions, which
made it challenging for us as a committee to
assess the potential impact of the bill.
I think it is fair to say that the definition of
“apology” in the bill, which Margaret Mitchell
commented on, attracted some concern. Most
witnesses felt that it is too wide and that it might
have unintended consequences. It covers
“an express or implied admission of fault ... a statement of
fact”—
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“an undertaking to look at the circumstances ... with a view
to preventing a recurrence.”

“An apology, an offer of treatment or other redress, shall
not of itself amount to an admission of negligence or
breach of statutory duty.”

There were also concerns about the
inconsistency between the definition in the bill and
the duty of candour provision in the Scottish
Government’s Health (Tobacco, Nicotine etc and
Care) (Scotland) Bill, which adopts the approach
in the 2006 act.
I will give an example of the possible unintended
consequences. We heard colourful evidence—as
we might—from David Stephenson QC with
respect to whether, if someone apologises and
includes a statement of fact, they could prohibit
evidence. This was his example:
“A husband writes a letter to his wife: ‘Dear Senga, I’m
sorry I broke your nose last night and beat the kids on the
way out. Genghis.’ Does anybody seriously believe that
because that letter starts with the words “I’m sorry” it should
be inadmissible in legal proceedings relating to the
matrimonial situation, the care of the children and the
protection of that woman from her husband?”—[Official
Report, Justice Committee, 9 June 2015; c 16.]

Trust a Queen’s counsel to give an example that
tells us the problems with the way something is
drafted. I note that Margaret Mitchell has reflected
on that, and we will see what comes forward.
On the legal proceedings that are covered in the
bill, the committee is content that fatal accident
inquiries and defamation proceedings should be
excluded from its scope, but we heard in evidence
that a number of other proceedings should also be
exempted. Again, Margaret Mitchell is addressing
that. However, it may be that, if the definition of
“apology” is amended in the way that some
witnesses suggested, some of the proposed
exemptions would no longer be required.
We also heard from a number of health
professionals who questioned how the bill would
interact with their UK-wide professional standards.
The British Medical Association, in particular,
suggested that there is a real risk that, regardless
of the status of an apology in Scots law, the
General Medical Council could consider an
apology as an admission of fault or evidence of
poor performance when pursuing individual cases.
We hope that that can be addressed at stage 2
should the general principles of the bill be agreed
to at stage 1 tonight.
The committee broadly supports the general
principles of the bill, but we have concerns about
how it might work in practice, some of which I
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have highlighted and some of which Margaret
Mitchell is already addressing. I am sure that other
members of the Justice Committee will pick up on
some areas of our stage 1 report that I have not
had time to cover. I look forward to hearing other
speeches in the debate.
15:37
The Minister for Community Safety and
Legal Affairs (Paul Wheelhouse): I thank
Margaret Mitchell for her opening speech and the
work that she has put into the bill. I commend her
for her dedication to the topic and I share her wish
to enable a cultural change to encourage the
giving of apologies, as I understand that that can
be of great psychological benefit to those who feel
that they have been harmed.
We should not underestimate the positive
impact of a person receiving an apology when
they have been wronged. The apology can be a
way of showing acknowledgement, respect and
empathy for the other person, and although in
itself it cannot undo past harms, if it is done
sincerely and effectively it can provide some form
of redress.
The Scottish Government supports the aim of
promoting and encouraging the giving of apologies
by individuals and private and public bodies in
order to achieve better outcomes for victims.
However, I believe that the bill may have a role to
play in changing the culture in terms of the
prevailing attitudes to apologising more generally.
I highlight the important work that is undertaken
in this area by the Scottish Human Rights
Commission, which Margaret Mitchell mentioned.
It is clear from its work with survivors of historical
abuse and from the action points in the SHRC
action plan that full consideration should be given
to the merits of an apologies law. With that in
mind, I am pleased that the Scottish Parliament is
giving the Apologies (Scotland) Bill such full
consideration. I met Professor Alan Miller last
week to discuss the reasons behind his support for
the bill and to explore the areas of concern that
are raised in the Justice Committee’s report, and I
welcomed the opportunity to hear the
commission’s views directly.
As we have just heard, the Justice Committee
has taken evidence from a range of experts and
key stakeholders and it has concluded that it
broadly supports the general principles of the bill. I
share its view and I confirm my support for the
general principles. Having said that, I believe that
a fine balance needs to be struck between
promoting the general use of apologies in the
public interest and protecting individuals’ access to
justice, and I share the committee’s concern that
the bill, as it is currently drafted, does not strike
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the correct balance. I welcome Margaret Mitchell’s
willingness to work with me, and I look forward to
working with her on her bill. I also note the
committee’s recommendations for improving the
bill at stage 2, which Margaret Mitchell has
indicated she has taken on board.
The most important consideration is that
individuals who want to pursue justice should not
be disadvantaged by measures in the bill. I
therefore echo the Justice Committee’s concern
that making apologies inadmissible in civil court
proceedings could disadvantage pursuers, who
would be unable to draw on potentially important
evidence to support their case as a consequence
of the bill’s drafting. As the committee’s report
indicates, that is particularly relevant to survivors
of historical child abuse, who often face difficult
evidential challenges. As members will be aware,
the Scottish Government has set out its intention
to remove the three-year limitation period—
commonly known as the time bar—for cases of
historical child abuse that took place after 26
September 1964. Should the bill be passed, that
will remove a significant barrier to justice for a
number of survivors. However, I recognise that
that would remove only one barrier and that
survivors will still face significant evidential
hurdles. Removing the ability to use the evidence
provided in an apology by rendering such an
apology inadmissible may deprive a pursuer of an
effective evidential remedy. Legal certainty about
the status of apologies is a highly admirable aim,
but it should not be achieved at the cost of
restricting access to justice for potential pursuers
in actions for damages.
The key question in my mind is about how we
can promote a climate of open, full and frank
apologies—I share Margaret Mitchell’s intention—
without disadvantaging individuals who want to
pursue a fair claim. I see the merit in the
alternative approach that I discussed in my
evidence to the committee, which would put the
common law in Scotland on a statutory footing
along the lines of section 2 of the Compensation
Act 2006 in England and Wales, to which Christine
Grahame and Margaret Mitchell referred. I will not
read out section 2 of that act, but it makes it clear
that an apology, in and of itself, might not amount
to an admission of negligence or breach of
statutory duty. However, although an apology
might not, in and of itself, amount to an admission
of liability, it may be admissible in court
proceedings and, importantly, can be considered
by the court alongside other evidence. That
enables the court to take into account all evidence
when determining liability but does not place
undue weight on any apology that is given.
Moreover, I propose that, in addition to the terms
of section 2 of the 2006 act, a definition of an
apology be retained in Margaret Mitchell’s bill,
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which would thereby go further than the 2006 act.
Putting the common law on a statutory footing
would provide greater clarity around the law on
apologies in Scotland, while raising awareness of
the fact that an apology could not, in and of itself,
be used to prove liability may encourage more
apologies to be made.
I share the Justice Committee’s concern about
how the bill will work effectively with the provisions
relating to the duty of candour in the Health
(Tobacco, Nicotine etc and Care) (Scotland) Bill,
which is currently being considered by the
Parliament. The duty of candour provisions in that
bill create a statutory requirement on health and
social care organisations to have effective
arrangements in place to demonstrate their
commitment to the disclosure of instances of
physical or psychological harm. The approach that
is taken to apologies in that bill also mirrors
section 2 of the Compensation Act 2006 in
England and Wales, but the Apologies (Scotland)
Bill, in its current form, risks substantially
undermining those proposed duty of candour
provisions. As the Justice Committee notes,
apologies that are made within the context of the
duty of candour would likely have to be excluded
from the scope of the Apologies (Scotland) Bill.
The issue of what we will have to exclude from
the bill is an important one. As the bill is currently
drafted, fatal accident inquiries—to which Christine
Grahame referred—and defamation actions are
excluded from its scope. However, as was
highlighted during stage 1 evidence, the list of
exclusions would likely have to extend to court
proceedings under the children’s hearings system,
public inquiries, arbitration and tribunals in addition
to apologies that are made in the context of the
duty of candour, which I just mentioned. In my
view, such a long list of exclusions would muddy
the waters in understanding the application of the
bill and would not provide the clarity and legal
certainty that the bill aims to achieve. The
alternative approach, of putting the common law in
Scotland on a statutory footing, would not require
exclusions from the bill’s scope and would make
the legislation easier to understand.
Having noted those important concerns, I
reiterate the Scottish Government’s support for the
general principles of the bill. I recognise the value
of apologies and would warmly welcome the
change in culture that Margaret Mitchell seeks,
which would promote the effective giving of
apologies. However, my support and that of the
Scottish Government is conditional on satisfactory
amendments being made to the bill at stage 2. I
welcome Margaret Mitchell’s comments in that
regard and hope that we will be able to address
the concerns that I have outlined, but I must make
it clear that, if the bill is not amended in a
satisfactory way, the Scottish Government will
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have to reconsider its position on the bill. I am
keen to work with Margaret Mitchell to ensure that
I can continue to support the bill, and I am
hopeful—given what has been said today—that
we will be able to find a suitable compromise.
15:45
Elaine Murray (Dumfriesshire) (Lab): On
behalf of Scottish Labour members, I thank the
clerks to the Justice Committee and the witnesses
who gave evidence on the bill, and I congratulate
Margaret Mitchell on bringing her bill to this stage.
In particular, I congratulate her on her recognition
of the importance to survivors of historical child
abuse of a meaningful apology that recognises the
harm done to them. Her bill is supported by the
Scottish Human Rights Commission, which
considers that an apology can provide significant
psychological and emotional benefit to victims,
who do not necessarily wish to pursue an action
through the civil courts but wish to have the wrong
that they have suffered acknowledged.
The bill provides that an apology is not
admissible as evidence in civil proceedings other
than fatal accident inquiries and defamation
actions, and that it cannot be used prejudicially in
such proceedings against the person who makes
the apology. As we have heard, the bill’s intention
is to change cultural and social attitudes towards
making an apology, and in the longer term it seeks
to reduce litigation, as many pursuers only seek
recognition of the damage that has been done to
them and a sincere apology for it. No witnesses
questioned the value of an apology in such cases,
and many expressed their support for the general
principles, but there were several areas of
disagreement with aspects of the bill and between
witnesses. As we have heard, Ms Mitchell has
expressed
her
willingness
to
consider
amendments at stage 2.
Some witnesses did not feel that there is a
particularly litigious culture in Scotland. The
Association of Personal Injury Lawyers and the
Forum of Insurance Lawyers argued that there is a
declining level of litigation in the civil courts in
Scotland. In the Law Society of Scotland’s view,
the bill does not necessarily add anything to what
already exists, and it argued that there was a lack
of clarity about how the bill would achieve its aims.
The definition of an apology, which includes in
section 3(b) the term “a statement of fact”, was
problematic for a number of witnesses, as we
have heard. It is possible that that provision could
remove the rights of pursuers to be able to rely on
admissions of fault or fact in court, and it could
even mean that making an apology that includes a
statement of fault or fact could be used
deliberately in order to prevent that evidence from
being able to be used in court. Even the Scottish
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Human Rights Commission, which was generally
highly supportive of the bill, in evidence to the
committee expressed some concern that there
might be unintended consequences of the
definition as it currently stands.
Part 2 of the Health (Tobacco, Nicotine etc and
Care) (Scotland) Bill, which is currently undergoing
stage 1 consideration by the Health and Sport
Committee, contains a duty of candour in health
and social care situations that is based on section
2 of the Compensation Act 2006, which applies
only in England and Wales. That act has a
narrower definition of an apology that does not
include admissions of fault and does not prevent
apologies from being admitted as evidence.
There were differences in opinion on the merits
of the broader definition, which was supported by
the Scottish Human Rights Commission, but which
the Faculty of Advocates considered to undermine
the duty of candour in the Health (Tobacco,
Nicotine etc and Care) (Scotland) Bill. The British
Medical Association and the Medical and Dental
Defence Union of Scotland also raised concerns
about how the bill would interact with the UK-wide
professional standards. An apology might not be
admissible in court, but if it included a statement of
fact, the General Medical Council might still
consider the evidence to be an admission of fault
or poor performance. The GMC confirmed that it
would not consider an admission of fault to be
inadmissible in fitness-to-practise and tribunal
proceedings.
If fault is not removed from the definition, other
exemptions in addition to fatal accident inquiries
and defamation proceedings could be considered.
Pre-action protocols in personal injury cases are to
become compulsory and will apply to all sheriff
courts as well as the personal injury court.
Therefore, as it stands, the bill could provide a
loophole for defenders. If admissions of fault are to
remain in the bill, it should be amended so that it
does not apply to pre-litigation protocols where
they provide for binding admissions of fault.
The committee also heard evidence supporting
the exclusion of children’s hearings, as the
reporter could be inhibited from establishing
grounds for a referral, or admission of an offence
against a child might be inadmissible. Public
inquiries could be exempted for the same reason
as fatal accident inquiries, and arbitration
proceedings generally take a case-by-case
approach to what evidence can be admitted.
Tribunals could also be excluded, as they are
designed to focus on points of fact rather than
points of law and they require consideration of all
relevant facts. However, as the committee report
records and others have said, those exemptions
would not be necessary if section 3(b) were
removed from the bill.
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The bill’s policy memorandum suggests that the
Scottish Government might issue guidance on
how to use and respond to the legislation. The
committee received little evidence on that during
our evidence taking, so the committee therefore
suggested that the member in charge should
discuss with the Scottish Government the
possibility of guidance being issued.
Scottish Labour members are supportive of the
bill’s policy intentions in seeking to make it easier
for victims of civil offences to receive an apology
for actions that have caused them harm. However,
our view, like that of the committee and the
Scottish Government, is that the bill requires
amendment at stage 2. We will support the bill this
evening in order that such amendments can be
considered further.
15:50
Gavin Brown (Lothian) (Con): I, too,
congratulate Margaret Mitchell on bringing forward
the bill and pursuing it so effectively for a couple of
years. I know that the consultation took place in
2012, but there was clearly a fair degree of heavy
lifting both before and after that. As a substitute
member of the Justice Committee, I acknowledge
the excellent written and verbal evidence that was
given to the committee, and the work of committee
members, who I think genuinely tested the bill’s
provisions pretty effectively.
The what of the bill is fairly straightforward,
because it is a short bill that runs to a mere page
and a half and has a pretty straightforward aim—
the hope that we get more apologies such that an
expression of apology would not amount to an
admission of liability and would be inadmissible as
evidence for the purposes of certain legal
proceedings. There are hopes that such an
apology would lead to an acknowledgement that
something has gone wrong, an undertaking to
address what has gone wrong and, at least in
some cases, closure for the recipient.
It is worth noting that apologies legislation can
be found in several jurisdictions, such as a number
of US states, Canada, Australia, and England and
Wales. However, the legislation varies in scope
across those jurisdictions and there does not
appear to be a magic formula for the perfect
apologies legislation.
It is worth reflecting on the Justice Committee’s
report on the bill. First—perhaps the minister can
address this point in his closing remarks—it would
be useful for all members to see the Government’s
official written response to the committee report.
The minister has given an outline of some of his
thoughts, which was quite helpful, but in the seven
minutes that he had for his speech and in the
shorter time that he will probably have for his
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closing speech it is impossible to do justice to
what I think is a pretty comprehensive 27-page
report. It would be helpful to see the written
response to the committee’s report.

the sake of it. However, we must ensure that no
one is denied access to justice and that no
complications arise that no one—including the
member who introduced the bill—intended.

Christine Grahame: It is simply a procedural
matter, but I would have thought that because the
member is acting like a minister—it being a
member’s bill—it is the member who should have
provided a written response to the report.
However, perhaps I have got that wrong.

Regardless of which exceptions are made and
which aspects are agreed on, it is pretty clear that
a great deal of training and guidance will be
required as we move forward, but such guidance
can probably be put together. I support the
principles of the bill and I hope that it is passed at
decision time today.

Gavin Brown: In terms of procedure, the
member may be right. However, it would be
helpful for members of the Parliament to know the
Government’s view in response to the bill,
because ultimately it is the Government’s view on
the bill that will determine whether the bill
becomes law. It would be useful to know the exact
points of issue. The minister outlined two such
points quite clearly, but does that mean that the
Government now accepts everything else in the
bill, or are there other areas in which there are still
issues of disagreement between the Government
and the member promoting the bill?
I agree that legislation is not a magic formula
but I think that it has a role to play in this case. Its
effect might not be overnight or dramatic, but I am
persuaded by the evidence that I have read that
the bill will have an effect and a positive impact. It
is worth reflecting that the empirical evidence said
very little in either direction. Given the amount of
apologies legislation that exists and the fact that
some of it has been in place for over a decade, it
is slightly surprising that there is not, as far as I
can see, much empirical evidence out there in
either direction. It is difficult to say just how much
the bill will improve matters, or whether it will turn
out to be problematic.
It sounds as though all members agree with the
bill’s principles, but it is clear that stage 1 is the
easier part and that stages 2 and 3 will probably
be the more complex parts as the bill proceeds.
The bill’s definition of apology is fairly wide, and it
could change slightly as a result of comments
made by Margaret Mitchell a few minutes ago.
However, there are still a couple of outstanding
issues that need to be resolved, and I have to say
that there are no simple resolutions for them.
There are difficult issues around how we treat
health. If we remove that aspect from the bill
entirely, we remove a huge slice of apologies.
However, it is clear that complications could arise
as a result of interplay with the Health (Tobacco,
Nicotine etc and Care) (Scotland) Bill and from the
fact that health professionals are regulated at a
UK level.
A number of members have raised the important
point that a balance must be struck so that we do
not end up passing a meaningless bill simply for
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The Deputy Presiding Officer (Elaine Smith):
We move to the short open debate. Members may
have been advised that speeches should be four
minutes long, but if possible shorter speeches
would be appreciated.
15:55
Roderick Campbell (North East Fife) (SNP): I
refer to my entry in the register of members’
interests as a member of the Faculty of
Advocates.
I belong to the school that believes that the bill
as it is currently drafted, whatever the good
intentions of the member who introduced it, may
create more problems than it solves. David
Stephenson of the Faculty of Advocates posed a
question in oral evidence, stating:
“If enacting the bill would disadvantage certain people,
where is the balancing advantage and how confident can
we be that there would be a benefit from depriving people
of rights that they currently have?”

Many individuals who suffer some calamity, a
minor infringement to their life or a minor injury are
looking only for someone to say sorry, and a
failure to acknowledge that can be a source of
endless frustration to them.
As Ronnie Conway of the Association of
Personal
Injury
Lawyers—a
pursuers’
organisation—suggested in evidence, a proposal
seeking to build on the common-law position in
statute and following the general line of section 2
of the Compensation Act 2006 in England and
Wales would have had attractions.
That view was supported by the Forum of
Insurance Lawyers, which is, in contrast, a
defenders’ organisation. Graeme Watson of the
forum suggested that
“straightforward legislation that made it clear that an act of
apology, of itself, did not amount to an admission of liability
would have great merit”.—[Official Report, Justice
Committee, 9 June 2015; c 8, 6.]

However, we have moved on. The member
promoting the bill has already conceded the
position in relation to statements of facts and also
seems lukewarm—with good reason—on the
question of excluding fault from the definition. It
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cannot be right to remove the rights from those
who want to rely on admissions as they can at
present, particularly when the empirical evidence
on the point is limited.
In addition, given the introduction of the Health
(Tobacco, Nicotine etc and Care) (Scotland) Bill, is
it sensible to embark on two approaches to the
problem? As the minister noted in evidence, the
duty of candour provisions sit more easily with
legislation that follows section 2 of the
Compensation Act 2006.
What of the insurance industry’s response to the
bill? In my experience of professional indemnity
insurance policies, there is never a problem with
an insured person suggesting, “I am sorry—there
is an issue here” but there would be a problem if
an insured person said, “Sorry—I didn’t behave as
a competent accountant might have done” or
“Sorry—I fell below the standard.” That is a
completely different issue. Saying sorry per se is
in itself not at present an issue in relation to
insurance.
Paragraph 94 of the committee’s report says it
all. It states in reference to the ABI’s evidence to
the committee that
“if ‘fault’ and ‘fact’ are taken out, the ABI will be perfectly
happy with what remains, which it seems will be the
essence of section 2 of the 2006 act.”

If an apology is inadmissible in evidence, it will
undermine the pre-action protocol for personal
injury to which Elaine Murray referred.
In the time I have available, I turn to a couple of
other matters. Would the bill as currently drafted
improve matters for victims of sexual abuse? A
survivor of historical abuse might decide to seek
damages in court for the harm that was the subject
of an apology. As a result of the bill, they would
not be able to rely on that apology and would have
to find other evidence. That might, as the minister
suggested, be extremely difficult, especially with
the passage of time.
In response to that issue, Bruce Adamson of the
SHRC implied that such a situation might be rare.
He said:
“I am not sure that the bill would take away evidence that
would otherwise have been available to found a civil case
on, because I am not sure that people would voluntarily
disclose that evidence but for the protection that is
provided.”—[Official Report, Justice Committee, 9 June
2015; c 30.]

Bruce Adamson may be right, but I am not sure
that the alternative scenario posed by the bill
would assist victims and would change the
position to the victim’s advantage. Although I
greatly respect the views of Professor Miller, the
evidence that was presented to the committee on
that point was rather limited.
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With regard to the position on medical
complaints, we would be wise to reflect on the
evidence of those who point out that the regulation
of medical professions remains a reserved matter.
We should have particular regard to the views of
the GMC and others, and to the GMC’s current
joint guidance with the Nursing and Midwifery
Council, which makes it clear that apologising to a
patient does not mean that someone is admitting
legal liability.
The GMC suggested in its supplementary
written submission that the bill as drafted “may
have unintended consequences”.
The Deputy Presiding Officer: I am afraid that
the member must come to a close.
Roderick Campbell: In conclusion, I welcome
the general principles of the bill, but it needs
substantial amendment.
The Deputy Presiding Officer: I call Margaret
McDougall. I will call Alison McInnes, but I am
afraid that she will have only three minutes.
15:59
Margaret McDougall (West Scotland) (Lab):
Sometimes “sorry” is the hardest word to say—
more so if one has the threat of litigation hanging
over one’s head. I am supportive of the Apologies
(Scotland) Bill, which Margaret Mitchell has
introduced. However, although I support the bill’s
general aims, as did 86 per cent of consultation
respondents, I see some issues with the bill in its
current form, which I will discuss in my speech.
I note from the policy memorandum that two of
the reasons for introducing the bill are that
“There appears to be an entrenched culture in Scotland
and elsewhere that offering an apology when something
has gone wrong is perceived as a sign of weakness. There
is also a fear that an acknowledgement of fault can, in
some circumstances, lead to litigation.”

I agree that in the public sector and in
organisations in other sectors there is definitely
fear of litigation, but I am not sure that the bill will
provide the required cultural change.
The Medical and Dental Defence Union of
Scotland argued:
“An apology ... carries little weight in civil litigation
proceedings”

and the Faculty of Advocates wondered whether
such a simple change in the law would achieve a
dramatic effect. I have to say that I have the same
doubts. However, my view is that we have to start
somewhere, and that although the bill will make a
relatively small change, it would be a mistake to
judge its outcomes before we can measure its
practical effects in law. Although the bill alone
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might not lead to the desired change, it can play
its part.

rights of those who have been wronged. As
drafted, the bill does not achieve that balance.

The fear of litigation is a much greater concern.
The committee heard in evidence that in a survey
of 500 Medical Protection Society members, 67
per cent said that there is a culture of fear in
healthcare and that many people would not
apologise due to fear of reprisal.

The effect of apologies in relation to legal
proceedings and the regulation of health
professionals are two areas in which significant
questions arise. Pre-action protocols, which are
currently in place to expedite and simplify
proceedings, could be affected, as members have
said. That could lead to individual injustices. The
Faculty of Advocates has therefore argued that

The Scottish Public Services Ombudsman found
that many front-line staff fear apologising because
of the risk of litigation or because they have been
advised against it by senior staff. Clearly, that
situation cannot continue. Although that may not
be widespread in other sectors, the bill could help
to give those staff peace of mind, if it is developed.
That said, I have some concerns that making an
apology inadmissible may affect an individual’s
rights. That is a particular concern in cases of
historical child abuse. As it stands, the bill may
have unintended consequences. I agree with the
committee’s recommendation that there needs to
be a better balance in the bill: it must ensure, while
remaining relevant, that there are no unintended
consequences for victims.
Although I am happy to support the general
principles of the bill at stage 1, I question whether
it will stimulate the cultural changes that are
outlined in the policy memorandum. I agree that
we need to tackle fear of litigation and reprisal in
certain sectors, but the bill has the potential to
have
a
host
of
negative
unintended
consequences, which I hope will be addressed
during stage 2. If the bill can achieve its stated aim
while avoiding making the system more unjust I
will be happy to support it, but my continued
support depends on what happens during stage 2.
16:03
Alison McInnes (North East Scotland) (LD): I
acknowledge the work that Margaret Mitchell has
done so far. I supported the proposed legislation
back in 2012. At the time, I believed that apologies
had an important role to play in reparation and the
healing process, and I still believe that today.
However, I recognise that the bill as introduced
would have a far broader application than the
initial proposal. I have some concerns about it,
which I will touch on shortly.
We have all come across constituents who say,
“All I want is an apology. All I want is for them to
admit that a mistake was made and tell me what
they have done to prevent this from happening to
others. I just want to move on.” I therefore
understand what Margaret Mitchell is trying to
achieve with the bill, which I support in principle.
However, it is important that we strike the right
balance
between
making
it
easier
for
organisations to say “sorry” and protecting the
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“the Bill should provide, specifically, that it does not apply to
pre-litigation ... Protocols where those Protocols provide for
the making of binding admissions of fault”.

As Ms Mitchell has said, things have moved on a
little in that area.
On regulation of health professionals, the
Nursing and Midwifery Council and the GMC both
argue that the bill would have serious unintended
consequences. There is a legitimate fear that it
would be used to encourage admission of liability
as a way of preventing information being used in
subsequent proceedings, or to close down the
option for a patient who has suffered harm to
pursue a civil claim for compensation. The
warnings that we have heard from those bodies
must be heeded—the regulation of our health
professionals is an important safeguard and we
should do nothing that impacts on the regulators’
ability to bring a fitness-to-practice case.
The bill currently provides for a number of
exceptions, including fatal accident inquiries. We
heard evidence that the list of exceptions should
be extended to include court proceedings under
the Children’s Hearings (Scotland) Act 2011. The
Scottish Children’s Reporter Administration argued
that the bill as drafted would inhibit the children’s
reporter
“from being able to establish grounds for referral”

to bring a child to a hearing. If fault remains part of
the definition of an apology as the bill proceeds,
we must address that, but I say again that I
welcome Ms Mitchell’s commitment this afternoon
to look again at the inclusion of fault and
statements of fact in the definition.
The Scottish Government has argued that by
making apologies—including ones that admit
fault—inadmissible in civil proceedings, the
difficulties that face the survivors of historical child
abuse as they seek justice would be compounded.
On the other hand, the Scottish Human Rights
Commission has said that that provision would
help the survivors. Open Secret is supportive of
the bill; that organisation told me that many
survivors of abuse do not wish to pursue legal
redress, although closure is important to them to
ensure on-going recovery.
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We understand that survivors feel let down by
those who should have offered them care, and
that they are deeply affected by their experiences.
An apology does not put right what happened, but
it acknowledges the pain and distress that are
caused and gives some comfort. I am happy to be
guided on that point by organisations, including
the SHRC, that are dealing directly with survivors.
Margaret Mitchell’s intentions in introducing the
bill are commendable. The Liberal Democrats will
support the bill in principle this evening. However
there is much work to be done at stage 2 to
ensure that the good intentions behind the bill are
not
drowned
by
damaging
unintended
consequences.
The Deputy Presiding Officer: We move to
closing speeches a bit behind time, so I ask
closing speakers to take a little bit less time,
please. Gavin Brown has a maximum of four
minutes.
16:07
Gavin Brown: This has been a short but
particularly useful debate in which all parties in the
chamber have taken a responsible and reasonable
approach. Clearly, the minister and other
members are in listening mode, so this stage 1
debate has been helpful in that regard.
Everyone supports the general principles of the
bill—although many have a degree of caution over
certain areas. Plausible arguments have been put
forward for removing health from the bill, for
removing personal injury from the bill, for adding
other exceptions to the bill, and for reverting to a
definition that is similar to that in the
Compensation Act 2006.
However, if we do all those things, I would be
slightly concerned that we would ultimately pass a
bill that might not have the impact and effect that
we all want. I urge the member who is pressing
the bill, the Government and other members to do
all that they can up to stage 2 and during stages 2
and 3 to get the best possible bill so that we
ultimately strike the balance that I think we all want
to strike.
If we take everything out of the bill that has been
suggested—with perfectly decent arguments—
there is a risk that we will be left with a bill that
comes nowhere near to achieving what we all
want. To take exceptions as an example,
obviously the bill does not apply to criminal cases.
As drafted, it applies to civil proceedings except
fatal accident inquiries, sudden death inquiries or
defamation proceedings.
Although I was not personally present at the
evidence sessions, I read all the evidence and
there were some pretty good arguments made for
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excluding children’s hearings, public inquiries,
tribunals, arbitrations and pre-action protocols.
However, there is a risk that the longer the list of
exceptions, the greater the confusion that will
likely be caused. As Professor Miller pointed out, if
we include all those exceptions and some others
that have been suggested, that could ultimately
damage and go against the spirit of the bill. None
of us wants a situation in which people need a law
degree to figure out whether it is safe to apologise.
I draw attention to a point in the letter that
Professor Miller wrote to Margaret Mitchell on 22
October, which members and ministers have
seen. In that particularly powerful and well-crafted
letter, Professor Miller made the point that,
although there might be good arguments for
moving to the Compensation Act 2006 definition—
many would describe that as the “safe harbour”
position, which is completely risk free—that would
not meet the expectations of survivors of historical
child abuse.
Given what Margaret Mitchell said in opening
today’s debate about the fact that the genesis of
the bill was a meeting back in 2010 of the crossparty group on adult survivors of childhood sexual
abuse, and given that a lot of the heavy lifting and
the work that has been driving the bill has been
done as a result of that, I make a plea to the
Scottish Government and to members to listen to
the views of Professor Miller and others, and to
consider how we can find a way through some of
the difficult issues so that, ultimately, when the bill
is enacted it meets the expectations of those who
drove it. It is not an easy problem to solve, but if
we all put our minds to it, it can be done so that we
have an act of which we can all be proud.
The Deputy Presiding Officer: Elaine Murray
has a maximum of four minutes, although less
would be better, if that is possible.
16:11
Elaine Murray: The debate has been short but
interesting, and many important points have been
made—and, in some cases, repeated. I hope that
the fact that we are having a debate on the bill
might in some way contribute to the cultural
change that is required to enable apologies to be
made that acknowledge the harm that is done to
people who have experienced actions that have
been damaging to them. However, as Margaret
McDougall said, the issue is not that simple,
because there is considerable fear of litigation,
particularly in the public sector.
I will summarise some of the representations
that have been made this week, in advance of the
debate. As Gavin Brown mentioned, Professor
Alan Miller, the chair of the Scottish Human Rights
Commission, does not consider that amending the
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bill along the lines of the Compensation Act 2006
would meet the expectations of survivors of
historical child abuse. He also feels that a long list
of exceptions would be confusing and unhelpful
and would discourage full apologies. The
commission does not agree that inadmissibility in
a civil court would prejudice a complainant’s case.
That is an interesting position, because it is very
different from everybody else’s. The commission
argues that, if apologies were to be admissible in
court, they simply will not be made.
The British Medical Association agrees that
removing the threat of civil action would improve
communication between doctors and patients, but
says also that it is unclear how the bill would work
in practice in interacting with the General Medical
Council’s standards and its investigative and
adjudicatory processes.
The Law Society of Scotland supports the policy
intent and objectives of the bill, but considers that
it is unclear how the provisions will achieve those
aims, although the society also believes that the
bill could help to change cultural and social
attitudes to apologising. The society is concerned
about the definition and how it would impact on the
duty of candour and definition of apology in the
Health (Tobacco, Nicotine etc and Care)
(Scotland) Bill. The society believes that the two
definitions
could
lead
to
unintended
consequences, because we would have two
pieces of legislation with different definitions. The
society agrees with the BMA that there is a risk
that an apology containing a statement of fact
could be used in an investigation or disciplinary
hearing when professional standards may have
been breached.
The Association of Personal Injury Lawyers was
probably most critical of the bill. It stated that it
would be “illogical and unjust” if no consequences
were attached to an apology that contained a
degree of liability. APIL argued that admissions
after an event are important in Scots law, because
they are very likely to be true. Its briefing contrasts
the definition of an apology in the bill with the
definition in section 2 of the Compensation Act
2006, which encourages appropriate expressions
of regret but retains the ability to use an apology
as evidence in court where there is a clear
acceptance of legal responsibility. APIL also
expressed concern about the consequences for
pre-action protocols in personal injury cases,
which a few members have mentioned, and stated
that the bill risks making the civil justice system in
Scotland “second rate” compared to the criminal
justice system.
The majority of recent respondents, like the
majority of witnesses during the stage 1 process,
support amendment of the bill. I reiterate that we
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will support the bill at decision time tonight, but we
will also support its amendment at stage 2.
16:14
Paul Wheelhouse: I have listened with great
interest to members’ speeches and am
encouraged by the cross-party support for
promotion of apologies. I am sure that that is of
great encouragement to Margaret Mitchell, as well.
As I noted in my opening speech, the Scottish
Government shares Margaret Mitchell’s aim of
promoting cultural change in respect of the giving
of apologies, and I support the general principles
of the bill. However, as I outlined, we and others
have some important concerns that need to be
addressed. Colleagues around the chamber have
repeated them.
Most important is that we need to ensure that
the bill does not restrict access to justice by
limiting what can be used as evidence. From
listening carefully to colleagues in the chamber,
and to respond to Gavin Brown’s points, it is clear
that the key question is how we strike the best
balance between promoting use of apologies and
avoiding the unintended consequences of
restricting access to justice and making the bill
overly complex.
I am aware of the argument that those
unintended consequences might apply only to a
small number of cases and would only rarely
disadvantage individuals. In reflecting on that, I
was struck by the recent comments of my
colleague Nigel Don in the Delegated Powers and
Law Reform Committee during an evidence-taking
session on the Succession (Scotland) Bill:
“I observe on behalf of the committee that the fact that
something is not very common does not mean that we do
not need to get the law right. It does not matter if there is
only one case. Even if we are not sure that the issue will
arise, we still need to make sure that the law says what we
think it should say.”—[Official Report, Delegated Powers
and Law Reform Committee, 8 September 2015; c 6.]

That is an important point to keep in mind, and I
agree with Mr Don on it. We cannot ignore the
rights of claimants or pursuers who might need to
draw upon an apology in their evidence base
simply because such cases are likely to be few in
number. Surely protecting the rights of minorities
is at the heart of good law making.
The aim of achieving legal certainty has also
been addressed in the discussions. It is a sound
point. I am concerned that the long list of potential
exceptions to the scope of the bill to which Gavin
Brown referred, and the remaining questions
regarding its interaction with the insurance
industry, would work against achieving such
certainty. As I noted previously, an approach that
is based on putting the common law in Scotland
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on a statutory footing along the lines of the
Compensation Act 2006 would avoid many such
issues.
I acknowledge the argument that Margaret
Mitchell and others have made that putting the
common law on a statutory footing does not
necessarily go far enough. However, as I
previously pointed out, it is about striking the right
balance. A bill along the lines of the Compensation
Act 2006 with an added definition of “apology”
would provide clarity about the law on apologies in
Scotland. That would raise awareness that an
apology cannot, in and of itself, be used to prove
liability: that may, in turn, encourage the making of
more apologies. It would send a strong signal and
strike a more appropriate balance between
encouraging apology as a form of redress for
victims and the need to ensure that justice is
served appropriately through the court process.
I reiterate the point that, as Elaine Murray
mentioned, the submissions from the Law Society
of Scotland, the Nursing and Midwifery Council
and the General Medical Council are consistent
with the Scottish Government’s position and our
proposal to take an approach that is based on
putting the common law in Scotland on a statutory
footing along the lines of the Compensation Act
2006 with an added definition of “apology”, as per
the duty of candour provisions in the Health
(Tobacco, Nicotine etc and Care) (Scotland) Bill.
That would address the Nursing and Midwifery
Council’s concerns and would be consistent with
what it and the General Medical Council say about
apology in their joint guidance on candour.
As members are aware, the Scottish
Government is very committed to promoting the
rights of the survivors of historical child abuse. We
have demonstrated that with our decision to hold a
public inquiry and our intention to remove the
three-year limitation—or time bar—for cases of
abuse. We are also keen to promote a climate in
which survivors achieve the acknowledgement
and redress that they deserve through receiving
apologies. However, that cannot come at the price
of restricting potentially valuable pieces of
evidence that survivors might require to prove their
cases.
I reiterate our support for the general principles
of Margaret Mitchell’s bill. As previously noted,
that support is conditional. If our concerns can be
addressed, I will be happy to support the bill at
later stages, but the Scottish Government will
have to reconsider its position if we are unable to
reach common ground. However, given the
positive comments that Margaret Mitchell has
made and the apparent consensus around the
chamber, I am hopeful that we can achieve
consensus.
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16:19
Margaret Mitchell: I thank all the members who
have contributed to what has been a short but
good debate in which a number of points have
been raised. I will try to address those points in my
closing comments. Before doing so, it would be
helpful to outline how the concept of apologies
legislation came about and to convey the positive
effect that an apology can have on recipients.
The first recognised apologies legislation was
enacted in the US state of Massachusetts in 1986.
It emerged from a tragic series of events in 1974,
when a young girl named Claire Saltonstall was hit
and killed by a car while riding her bicycle near her
family home. The driver who struck her never
apologised. Her father, William L Saltonstall, who
was a state senator, was angry that the driver had
not expressed contrition. He was told that the
driver dared not risk apologising, because it could
have constituted an admission in the litigation
surrounding the girl’s death.
On the senator’s retirement, he and his
successor presented the state legislature with a
bill that was designed to create a safe harbour for
would-be apologisers. That was the first tentative
step, which has since resulted in more than 35 US
states and many nations around the world,
including Australia, Canada and New Zealand,
quietly and successfully implementing innovative
and effective apologies legislation. As legislators
and the judiciary have come to appreciate, in
many legal proceedings, an apology is frequently
worth more to an applicant than money.
The positive effect that an apology can have on
survivors of historical and childhood abuse is
neatly covered by the following quote from one of
the survivor organisation members of the crossparty group on adult survivors of childhood sexual
abuse, who said:
“Many survivors of abuse do not wish to pursue legal
redress but closure is important to them … An apology
does not put right what happened but it acknowledges the
pain and distress that has been caused and gives some
comfort that lessons will be learned for the future.”

The effect of an apology is also underlined in
the following quote from a British Columbia
ombudsman. He had been in office for more than
six years when he said in 2006:
“I have heard repeatedly from individuals who need to
hear a public agency apologize so they can stop being
angry about what happened, forgive and move towards
healing.”

That view is endorsed by the Scottish
ombudsman. In a Justice Committee evidence
session, Paul McFadden, the head of complaints
standards at the office of the Scottish Public
Services Ombudsman, said:
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“People say, ‘I want recognition that I was right and
something went wrong, and an assurance that it will not
happen again to someone else.’ They might want various
other things but, by and large, they do not say that they
want compensation. It is very much about repairing a
relationship, often with an organisation that they have an
on-going relationship with. They are not consumers in the
broader sense, as they cannot choose to go to another
local authority or another health board, so repairing the
relationship is at the heart of this ... However, in complaints
that come to us, we still see a reticence from public bodies
to saying sorry. From a very early point in the journey of
many of the complaints that we see, it is clear that, if a
simple, timely and human or empathetic apology had been
given, the complaint would not have escalated. The failure
to make that apology results in a breakdown of the
relationship between the individual citizen and the public
body, which then escalates, builds and exacerbates the
situation—it grows arms and legs.”—[Official Report,
Justice Committee, 9 June 2015; c 12-13.]

I turn to issues that were raised during the
debate and begin with the view that using section
2 of the Compensation Act 2006 would be as
effective as having a protected apology. There are
various reasons why that is not the case. We can
start with the view of Professor Miller, the chair of
the Scottish Human Rights Commission, who said:
“Adopting a similar model to that of the Compensation
Act 2006 would not achieve the aims of the Bill and would
not meet the expectations of survivors of historic child
abuse in Scotland.”

The main reason why the commission holds that
view is that an apology could still be admissible. In
effect, the 2006 act wording would preserve the
status quo, and individuals or organisations would
still continue to be unwilling to apologise for fear of
litigation. Interestingly, in response to an inquiry
from me about the impact of section 2 of the 2006
act, the UK minister for justice, Lord Faulks QC,
confirmed that no detailed research or analysis of
that had been undertaken, partly because the
provision did not change the law.
Some concern has been expressed that making
an apology inadmissible in civil proceedings could
prejudice a pursuer’s future case. However, as the
Massachusetts experience makes plain and as
various witnesses have confirmed, that places too
much emphasis on the assumption that the
majority of individuals automatically wish to pursue
a claim in court. It also downplays the potentially
life-altering benefits of an apology.
As the Scottish Human Rights Commission, the
Law Society of Scotland and Prue Vines—the
academic expert on apologies—state from their
experience, the pursuers are not prejudiced
because, in most cases, no apology would be
forthcoming if it was admissible in civil
proceedings. I hope that those observations help
to allay any concerns that members have about
the issue.
As for the definition in the bill and any
exceptions, I realise that that will involve
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compromises and taking on board concerns.
Those issues will be fully discussed if the bill
progresses to stage 2.
Members might be interested to learn that the
progress of the Apologies (Scotland) Bill is being
closely followed in other common-law jurisdictions,
such as Canada and Australia, where apology
laws have operated effectively for some time. In
Hong Kong, a draft apologies bill has taken
detailed account of the work that has been done
on this bill.
I hope that Parliament will vote this evening to
approve the general principles of the bill, which
has the potential to help to give closure to many
people, including survivors of sexual abuse.
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Dear Convenor
APOLOGIES (SCOTLAND) BILL
,DPZULWLQJWR\RXLQRUGHUWRVHWRXW6&5$¶VSRVLWLRQRQWKH$SRORJLHV 6FRWODQG %LOODQGLWV
DSSOLFDWLRQWRWKHFKLOGUHQ¶VKHDULQJVV\VWHP
AV\RXNQRZ6&5$¶VHYLGHQFHWRWKH&RPPLWWHHDW6WDJHFDOOHGIRURXUSURFHHGLQJVWREH
excluded from the scope of the Bill due to concerns that the inadmissibility of apologies would inhibit
Reporters from establishing grounds for referral.
The CommittHH¶s Stage 1 report recognised the validity of these concerns and stated:
³+RZHYHUZHFRQVLGHUWKDWWKHUHDUHVWURQJDUJXPHQWVIRUDQXPEHURIRWKHUSURFHHGLQJVWREH
added to the list of exceptions in section 2(1), in particular, court proceedings under WKH&KLOGUHQ¶V
+HDULQJV 6FRWODQG $FW´
In the period since that report was published, both Ms Mitchell and the Scottish Government have
been in touch with us in order to keep us abreast of their thinking on this issue and canvass our
views on possible amendments. Those discussions have been constructive and we are extremely
grateful to them both for their openness and consideration.
In particular, Ms Mitchell asked us to consider whether removing explicit reference to fault and
statements of fact would satisfy our concerns. The revised definition of an apology therefore would
read as follows:
³«any statement made by or on behalf of a person which indicates that the person is sorry about,
or regrets, an act, omission or outcome and includes any part of the statement which contains an
undertaking to look at the circumstances giving rise to the act, omission or outcome with a view to
SUHYHQWLQJDUHFXUUHQFH´
Having given the matter a great deal of thought, we believe that this revised definition would still
potentially cause us some difficulty. No one is suggesting that an apology alone would suffice to
establish grounds for referral, but it might well still be an important part of the overall evidential
picture. We think admissibility of that kind of evidence should remain a matter for the court to
consider rather than being subject to a blanket exclusion.
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I would like to make clear that we continue to support the overall policy intent of the Bill, which is
defined in the Policy Memorandum as:
³«to encourage the use of apologies by providing that an apology (as defined in terms of the Bill) is
inadmissible in certain civil proceedings as evidence of anything relevant to the determination of
liability, and cannot otherwise be used to the prejudice of the person making the apology (or on
whose behalf it is made). The Bill is intended to encourage a change in social and cultural attitudes
WRZDUGVDSRORJLVLQJ´
As our Stage 1 evidence noted, we recognise the power that an apology can have for someone who
feels that an institution or organisation has in some way let them down or failed to meet the required
standards of service. That aspect of the Bill I think has considerable value in relation to
organisational culture.
However, the application of those provisions to our system of child protection and youth justice is a
different matter. I am unaware of any evidence that individuals are, or have been, inhibited from
DSRORJLVLQJLQWKHFRQWH[WRIFKLOGUHQ¶VKHDULQJVSURFHHGLQJV Indeed, to my knowledge no such
suggestion was made in any of the evidence the Committee received. If there is no issue with the
status quo then there seems to be no obvious benefit to making those proceedings subject to the
%LOO¶VSURYLVLRQVDQG, as noted above, significant risk of doing so.
,KRSHWKH&RPPLWWHHZLOOWDNHRQERDUGWKHVHFRQFHUQVDQGHQVXUHWKDWFKLOGUHQ¶VKHDULQJV
proceedings are excluded from the scope of the Bill.

Yours sincerely

Malcolm Schaffer
Head of Practice and Policy
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Apologies (Scotland) Bill
Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 1 to 6

Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 2
Paul Wheelhouse
2

In section 2, page 1, line 11, leave out from <(including> to <tribunals)> in line 12
Paul Wheelhouse

3

In section 2, page 1, line 12, at end insert—
<( ) inquiries (including joint inquiries) which the Scottish Ministers cause to be held
under section 1 of the Inquiries Act 2005 or which they convert under section 15
of that Act into inquiries under that Act,>
Paul Wheelhouse

4

In section 2, page 1, line 12, at end insert—
<( ) proceedings under the Children’s Hearings (Scotland) Act 2011,>
Paul Wheelhouse

5

In section 2, page 1, line 13, leave out from <Fatal> to <1976> in line 14 and insert <Inquiries
into Fatal Accidents and Sudden Deaths etc. (Scotland) Act 2016>
Paul Wheelhouse

6

In section 2, page 1, line 15, at end insert—
<(1A) This Act does not apply to an apology made in accordance with the duty of candour
procedure set out in Part 2 of the Health (Tobacco, Nicotine etc. and Care) (Scotland)
Act 2016.>
Paul Wheelhouse

7

In section 2, page 1, line 16, leave out subsection (2)
Paul Wheelhouse

8

In section 2, page 1, line 17, leave out <list of>
Paul Wheelhouse

9

In section 2, page 1, line 17, leave out <subsection (1)> and insert <subsections (1) and (1A)>
SP Bill 60-ML

1

Session 4 (2015)
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Section 3
Paul Wheelhouse
10

In section 3, page 1, leave out lines 24 and 25
Margaret Mitchell
Supported by: Paul Wheelhouse

1

In section 3, page 1, line 26, leave out from beginning to <outcome,>
Section 5
Paul Wheelhouse

11
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In section 5, page 2, line 9, leave out from <at> to end of line 10 and insert <on such date as the
Scottish Ministers may by regulations appoint.
(3)

Different days may be appointed for different purposes.

(4)

Regulations under subsection (2) may include transitional, transitory or saving
provision.>

2

Apologies (Scotland) Bill
Groupings of Amendments for Stage 2
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. The information provided is as follows:



the list of groupings (that is, the order in which amendments will be
debated). Any procedural points relevant to each group are noted;
the text of amendments to be debated on the day of Stage 2 consideration,
set out in the order in which they will be debated. THIS LIST DOES
NOT REPLACE THE MARSHALLED LIST, WHICH SETS OUT
THE AMENDMENTS IN THE ORDER IN WHICH THEY WILL BE
DISPOSED OF.

Groupings of amendments
Legal proceedings covered
2, 3, 4, 5, 6, 7, 8, 9
Definition of apology
10, 1
Commencement
11

SP Bill 60-G

Session 4 (2015)
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JUSTICE COMMITTEE
EXTRACT FROM THE MINUTES
35th Meeting, 2015 (Session 4)
Tuesday 8 December 2015
Present:
Christian Allard
Roderick Campbell
Christine Grahame (Convener)
Alison McInnes
Elaine Murray (Deputy Convener)

Gavin Brown (Committee Substitute) (item 2)
John Finnie
Margaret McDougall
Margaret Mitchell
Gil Paterson

Apologies (Scotland) Bill: The Committee considered the Bill at Stage 2.
The following amendments were agreed to (without division): 2, 3, 4, 5, 6, 8, 9, 10, 1
and 11.
Amendment 7 was not moved.
The following provisions were agreed to without amendment: sections 1, 4 and 6 and
the Long Title.
The following provisions were agreed to as amended: sections 2, 3 and 5.
The Committee completed Stage 2 consideration of the Bill.
Roderick Campbell declared an interest as a member of the Faculty of Advocates.
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Scottish Parliament
Justice Committee
Tuesday 8 December 2015
[The Convener opened the meeting at 10:00]

2

Apologies (Scotland) Bill: Stage 2
10:02
The Convener: Item 2 is stage 2 proceedings
on the Apologies (Scotland) Bill. Members should
have their copies of the bill, the marshalled list and
the groupings of amendments.
I welcome Margaret Mitchell, the member in
charge of the bill, and Scottish Parliament officials.
I also welcome Paul Wheelhouse, Minister for
Community Safety and Legal Affairs, and his
officials. This is not an evidence session, so the
officials are here not to answer any questions but
just to give moral support where required.
Section 1 agreed to.
Section 2—Legal proceedings covered
The Convener: Amendment 2, in the name of
the minister, is grouped with amendments 3 to 9.
The Minister for Community Safety and
Legal
Affairs (Paul
Wheelhouse):
The
amendments in this group reflect the need to
ensure that the bill does not have unintended
consequences. As the committee will be aware, I
have expressed concerns regarding the potential
for restricting access to justice for pursuers and
how the bill would interact with other legislation.
Based on further discussions with the member
in charge and on further work such as engaging
with the legal profession and listening to the views
of key stakeholders—including survivors; we have
all been concerned to hear from them—I am now
satisfied that, if the bill is amended as Margaret
Mitchell and I propose, it will strike an appropriate
balance between promoting apologies and
minimising any unintended consequences.
The amendments in this group, along with the
amendments to the definition in section 3, are key
to striking that balance. Amendment 3 excepts
“inquiries (including joint inquiries) which the Scottish
Ministers cause to be held under section 1 of the Inquiries
Act 2005 or which they convert under section 15 of that Act
into inquiries under that Act”.

The rationale for the amendment is the same as
that which Margaret Mitchell provided for
excluding fatal accident inquiries from the scope of
the bill. As Ms Mitchell clearly outlined in the policy
memorandum to the bill, such an exception would
“take account of the public interest in ensuring that all
relevant evidence may be led”.

An inquiry is not about liability; it aims to provide
a complete picture of what has happened. The
same reasoning can be applied to public inquiries
in Scotland. It is for the inquiry chair to determine
what information is relevant to the inquiry and to
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examine that information to
recommendations and conclusions.
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In that context, the giving of an apology is likely
to be a pertinent piece of information, and the
ability of the inquiry chair to consider that should
not be restricted by the bill. That applies even if
the bill is amended to remove fact and fault from
the definition of apology, since information
regarding whether a simple apology was made
may be in the public interest.
When an independent public inquiry is
established, it is often to ascertain what happened
and why, and identify what can be done to prevent
such an event happening again. In this context,
the giving of undertakings is often critical to the
considerations of the chair to an inquiry.
Undertakings form part of the definition of an
apology in the bill and would therefore be
inadmissible as evidence in the inquiry. Such
information may influence any recommendations
resulting from an inquiry, and it is therefore
important that the bill does not limit the information
that the inquiry can draw upon in this regard.
Amendment 4 excludes proceedings under the
Children’s Hearings (Scotland) Act 2011, either
before a court or a children’s hearing, from the
scope of the bill. As you may recall, in their written
evidence to the committee, the Scottish Children’s
Reporter Administration strongly urged the
committee to exclude proceedings under the 2011
act from the scope of the bill. They stated:
“If children’s hearing court proceedings were not
excluded from the bill’s scope, there would be potentially
significant consequences for the children’s hearings
system, in relation to both child protection and youth justice
concerns”.

They shared examples referring to an adult
apologising during a police interview and an
apology made by a child for committing an
offence. If proceedings under the 2011 act were
not excluded from the bill’s scope, those apologies
may not be available as evidence to establish
grounds of referral. That might remove the legal
basis to bring a child before a children’s hearing or
for a court to establish grounds of referral, and
therefore the ability to impose appropriate
measures of supervision and protection. That
could have a direct impact on the children’s
hearings system in Scotland.
The SCRA has made the point that, when
children committing offences are dealt with
through a civil procedure, the standard of proof is
that of beyond reasonable doubt. They are of the
view that, for the same reason as criminal
proceedings are excluded from the bill’s scope,
proceedings relating to offence grounds of referral
under the 2011 act should also be excluded. The
SCRA has written to the committee and confirmed
that they remain of the view that proceedings
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under the 2011 act should be removed from the
scope of the bill even if admissions of fault and
statements of fact are removed from the definition
of apologies.
Amendment 6 excludes apologies given in the
context of the duty of candour procedure under the
Health (Tobacco, Nicotine etc and Care)
(Scotland) Bill from the scope of the bill. As the
duty of candour procedure is not itself a form of
civil proceedings, the amendment inserts new
section 2(1A), exempting such apologies.
The effect of the amendment is to remove
apologies made in the context of the duty of
candour procedure from the scope of the bill. As
was discussed in the course of the stage 1
evidence and in the stage 1 report, the reason for
the amendment is to remove the inconsistency
that exists between the bill and the Health
(Tobacco, Nicotine etc and Care) (Scotland) Bill in
terms of how apologies are treated as evidence.
An apology made in the context of the duty of
candour procedure does not of itself amount to an
admission of negligence or a breach of a statutory
duty. The bill would sit at odds with the targeted
legislation on the duty of candour procedure in the
Health (Tobacco, Nicotine etc and Care)
(Scotland) Bill and therefore apologies made in the
context of the duty of candour procedure should
be exempted from the scope of the bill.
I understand that Ms Mitchell has been
persuaded that there is a need to make this
exemption.
Amendment 2 is a technical amendment to
remove any ambiguity that may be created by the
inclusion of examples of proceedings. I
understand from Ms Mitchell that the wording was
intended to provide clarity by indicating what types
of proceedings would be covered by the bill. In my
view, the inclusion of a non-exhaustive list of
proceedings
creates
ambiguity
and
is
unnecessary. Moreover, as noted earlier in
relation to amendment 3, I am seeking to exempt
inquiries from the scope of the bill and that is
currently one of the categories of proceedings
given as an example.
As noted in the explanatory notes to the bill, “all
civil proceedings are covered”, subject to the
exceptions set out in section 2. On the basis that
civil proceedings for the purposes of this
legislation simply mean legal proceedings that are
not criminal, there would not appear to be a need
to set out examples of the proceedings covered.
Amendment 5 is a technical amendment which
replaces the reference to the Fatal Accidents and
Sudden Deaths Inquiry (Scotland) Act 1976 with
what we expect will be the Inquiries into Fatal
Accidents and Sudden Deaths etc (Scotland) Act
2016, the bill for which has passed stage 1.

5

8 DECEMBER 2015

Amendment 7 is also a technical amendment. It
removes section 2(2). The provision is
unnecessary since it is already clear that the bill
applies only to civil proceedings. By removing
superfluous information, the amendment provides
clarity.
Amendments 8 and 9 are technical
amendments that extend the power of the Scottish
ministers to modify the exceptions to include
modifying new section 2(1A), created by
amendment 6. Amendment 9 does not otherwise
extend the Scottish ministers’ power under section
2(3) to make exceptions by way of regulations.
I move amendment 2.
The Convener: Thank you. Does any other
member wish to speak?
Gavin Brown (Lothian) (Con): My only
question is about amendment 7. Are there any
downsides to the retention of section 2(2)? The
upside seems to be that it provides absolute clarity
and simplicity. The minister’s explanation was that
removing the section provides clarity, but it could
be argued that retaining it would provide greater
clarity. Perhaps the minister could comment on
whether there are any downsides when he winds
up.
Elaine
Murray
(Dumfriesshire)
(Lab):
Amendment 3 mentions the Inquiries Act 2005,
which is a piece of United Kingdom legislation that
specifies that inquiries may be set up by certain
ministers, including UK ministers. Obviously, they
are not subject to the bill, but the 2005 act also
mentions the Scottish ministers, Welsh ministers
and so on. Would the bill cover inquiries that the
Scottish ministers set up under the 2005 act?
Roderick Campbell (North East Fife) (SNP): I
put on the record that, as my entry in the register
of members’ interests states, I am a member of
the Faculty of Advocates.
I support the comments of my colleague Gavin
Brown. I would be grateful to hear the minister’s
response.
The Convener: Before I ask the minister to
wind up, I call Margaret Mitchell.
Margaret Mitchell (Central Scotland) (Con): I
take this opportunity to sincerely thank the minister
and his officials for working constructively with me
to reach this stage. I hope that the amended bill
will, in the main, meet the aims that we both want
to achieve.
Section 2 sets out the legal proceedings that are
covered by the bill. Essentially, it applies to all civil
proceedings subject to two exceptions, namely
defamation
and
fatal
accident
inquiries.
Amendment 5 updates the reference to take
account of the most recent FAI legislation.

6

During stage 1 consideration of the bill, it
became apparent that witnesses and respondents
felt that the exceptions should be extended to
include a number of other types of proceedings. I
indicated at the time that I would be open to
considering other exceptions where a case could
be made for their inclusion. I will take each
proposed exception in turn.
Amendment 3 relates to the minister’s proposed
extension to the original list of exceptions to
include inquiries set up under specified provisions
in the Inquiries Act 2005. My understanding is that
the argument in favour of that is that such inquiries
are held to establish the facts and not for any
probative value. The minister has advanced the
argument that such apologies should therefore be
included in order to ensure that such proceedings
are not undermined. I confirm that I accept that.
The Convener: I think that Elaine Murray now
understands, so you have got a hit there.
Elaine Murray: Yes—my question has been
answered.
Margaret Mitchell: All right. Thank you.
However, I would welcome a clarification from
the minister of the intention behind the proposed
exception. In particular, I would be grateful if he
would give his views and an assurance on how it
would operate in relation to the inquiry into
historical child abuse. He will be aware that one of
my key reasons for introducing the bill stems from
my work with the cross-party group on adult
survivors of childhood sexual abuse and the
recognition of the benefits of an apology being
given without the fear of it being used as a basis
for establishing legal liability.
Amendment 4 exempts proceedings under the
Children’s Hearings (Scotland) Act 2011. Having
had discussions with representatives from the
Scottish Children’s Reporter Administration, I
recognise that children’s hearings are complex in
nature and are established for a range of
purposes, some of which the minister covered this
morning. I am therefore persuaded that court
proceedings under the 2011 act should be added
to the exceptions.
Amendment 6 provides that the provisions in the
bill do not apply to apologies under the duty of
candour procedure in the Health (Tobacco,
Nicotine etc and Care) (Scotland) Bill. Here, a
different approach to apologies is to be legislated
for. An apology that is made under the duty of
candour procedure in that bill will not in itself
amount to an admission of negligence or breach of
statutory duty, but it would be admissible and
could be founded on in legal proceedings.
Although I have reservations about how
successful making an apology admissible there
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would be, I recognise that the Government’s
intention is to proceed in that way and that, as the
Justice Committee stated in its stage 1 report, it is
difficult to see how the bill and the duty of candour
provisions could co-exist without some form of
exception. I agree and hence am also content with
that exception.
10:15
The other amendments in the group—
amendments 2, 5, 8 and 9—are in the main
consequential amendments as a result of those
exceptions, or tidying-up technical amendments.
It is to be hoped that, as the bill is established,
the number of exceptions could be kept to a
minimum in an effort to ensure that it remains as
straightforward as possible. Some may even be
removed using the power to do so that is provided
in section 2(3), which allows the Scottish ministers
to modify exceptions to the bill by means of
regulations. That would clearly be some time in
the future.
I note that amendment 7 would remove the
reference to criminal proceedings. That provision
was included in the bill for the avoidance of doubt
and to make it absolutely clear that the bill does
not apply to such proceedings. I fully appreciate
the Scottish Government’s position that section
2(2) is unnecessary and that it is not essential to
set it out in the bill, but as the provision is in the
bill, removing it may cause confusion. I therefore
wonder whether there would be any harm in
allowing it to remain there. At the very least, it
would certainly be helpful to have confirmation on
the record that there is no intention to cast doubt
on the non-application of the act to criminal
proceedings.
In conclusion, I confirm that I am content with
amendments 2 to 6, 8 and 9.
Paul Wheelhouse: I have listened to the points
that have been made by Gavin Brown, Roderick
Campbell and Margaret Mitchell and am happy not
to move amendment 7, if that would make
members more confident about the clarity of the
bill.
In response to Dr Murray’s point and Margaret
Mitchell’s response, amendment 3 excepts
“inquiries (including joint inquiries) which the Scottish
Ministers cause to be held under section 1 of the Inquiries
Act 2005 or which they convert under section 15 of that Act
into inquiries under that Act”.

The purpose is to exclude inquiries that are held
by the Scottish ministers under section 1 of the
2005 act, that they convert under section 15 of the
2005 act and that are held jointly by two or more
ministers where the Scottish ministers are one
party from the application of the legislation. The
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effect of that would be that an apology that was
given in the context of an inquiry or a joint inquiry
that the Scottish ministers caused to be held under
section 1 of the 2005 act or which they had
converted under section 15 of the 2005 act would
be admissible as evidence in those proceedings. I
hope that that puts on the record our
understanding of what that amendment would
mean in practice.
I want to address the point that Margaret
Mitchell made about amendment 2. I appreciate
that the issue is of great interest to Margaret
Mitchell, who has had a long-standing interest in
those matters. I understand the importance to
many survivors of historical child abuse of hearing
an apology—I have heard testimony to that
effect—but as section 2(1) of the Inquiries Act
2005 states:
“An inquiry panel is not to rule on, and has no power to
determine, any person’s civil or criminal liability.”

Instead, as members will know, an inquiry panel is
on a fact-finding exercise to establish a full picture
of events that have caused public concern. The
aim of inquiries is to help to restore public
confidence in systems or services by investigating
the facts and making recommendations to prevent
recurrence, not to establish liability or to punish
anyone. Part of that function may include the
hearing of an apology and an associated
undertaking that may demonstrate that a person or
a company has shown insight into past failings
and has taken steps to prevent a recurrence. I do
not take the view that it would be in the public
interest to prevent such evidence being heard in
the context of a public inquiry. Not exempting
inquiries from the scope of the bill would limit the
independence of the inquiry to make its own
decisions on what is in the public interest and what
can be used as evidence. The bill would still
prevent a simple apology from being used in the
civil courts as evidence of liability. For those
reasons, the amendment is necessary at this
point.
Amendment 2 agreed to.
Amendments
3
to
6
Wheelhouse]—and agreed to.

moved—[Paul

Amendment 7 not moved.
Amendments
8
and
9
Wheelhouse]—and agreed to.

moved—[Paul

Section 2, as amended, agreed to.
Section 3—Definition of apology
The Convener: Amendment 10, in the name of
the minister, is grouped with amendment 1.
Paul Wheelhouse: As discussed at stage 1 and
as reflected in the stage 1 report, there has been
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an overriding concern that the benefit of hearing
an apology may be outweighed by the inability to
use it as evidence in any civil proceedings. In
particular, the committee noted in its stage 1
report that

fault” in the definition of an apology could cause
injustice to pursuers. As we heard in evidence at
stage 1, making admissions of fault inadmissible
would take away from people rights that they
currently have.

“the definition of apologies must be reconsidered”.

In its stage 1 report, the committee made it clear
that it must be reassured that individuals who wish
to pursue fair claims will not be disadvantaged by
the measures in the bill. In an effort to work
constructively with Margaret Mitchell, I have
undertaken further inquiries into the impact of
protecting a simple apology, which is what we
would get if the definition was amended to remove
references to “fault” and “fact”. Having listened to
stakeholders, I have been persuaded that, if the
definition is amended to remove “fault” and “fact”
and the necessary exceptions are provided for in
section 2, the concerns about access to justice
that have been raised will be addressed. I trust
that, if amendments 10 and 1 are agreed to, they
will provide the committee with sufficient
reassurance that the concerns about access to
justice that were voiced during stage 1 have been
addressed.

I reflected on the stage 1 evidence and my
officials and I undertook further work to try to
ascertain whether removing the reference to “fact”
and “fault” from the definition would alleviate
concerns about any potential injustice to pursuers.
I am of the view that amendment 10, which will
remove “fault” from the definition of apology, is
necessary because in our largely common-lawbased adversarial system it is for courts to
determine liability in actions for damages.
Making expressed or implied admissions of fault
inadmissible because they are preceded by an
expression of regret would not strike an
appropriate balance. Some jurisdictions, including
New South Wales, on whose legislation the bill is
based, have largely replaced the common law of
negligence with statutory no-fault compensation
schemes. In such a context, apologies legislation
does not present the same challenges. When fault
is not at issue, apologising for causing injury does
not put the person who caused the injury in a
worse position. As I noted, making admissions of
fault inadmissible as evidence in a largely
common-law-based adversarial system presents
concerns about access to justice for pursuers.
That was clear from the evidence from the Faculty
of Advocates and the Association of Personal
Injury Lawyers at stage 1.
Ronald Conway of APIL explained that
“The first thing that any justice system has to do is to get at
the truth.”

If “admission of fault” was retained in the definition
of an apology, it would, in his words, remove an
“extremely powerful and persuasive piece of evidence.”—
[Official Report, Justice Committee, 9 June 2015; c 5.]

He gave the example of a road traffic accident, but
there are other scenarios where injustice could
arise in cases where an admission of fault was the
only means of demonstrating liability for the harm
caused. A pursuer would be unable to succeed in
an action for damages if “fault” remained part of
the definition.
As I explained to the committee previously, one
of my main concerns was about the evidential
hurdles that survivors of historical child abuse can
face when they seek to progress a court action.
Preventing the use of an admission of fault in the
way proposed in the bill could add to their
evidential burden.
For those reasons, I remain of the view that
there is a real risk that retaining “admission of

I should make it clear that, along with
amendment 1, which will remove “statement of
fact” from the definition, which I support,
amendment 10 being agreed to is key to my
continued support for Margaret Mitchell’s bill.
I move amendment 10.
Margaret Mitchell: Section 3 sets out the
definition of an apology. As it stands, that
definition is broad—my intention was to set out the
fullest possible definition of an apology. Included
within the apology could be an admission of fault,
statements of fact or an undertaking to look at the
circumstances that gave rise to the incident to
which the apology relates.
Although all those elements are protected from
being admissible in the proceedings to which the
bill applies, I fully expected those provisions to be
tested during the committee’s scrutiny of the bill. In
particular, I recognise that by including statements
of fact in the definition of an apology, the bill goes
much further than any other apologies legislation.
The argument for their inclusion is that there is
virtually always another way to prove such facts if
necessary.
However, I fully accept that there may be
occasions on which the statement of fact within an
apology might be the only evidence available.
During the stage 1 debate I confirmed that I was
persuaded that the definition in the bill could be
revised to remove the reference to “a statement of
fact”. Amendment 1 addresses that point.
Amendment 10 seeks to remove admissions of
fault as one of the elements that is protected from
being admissible and it addresses the minister’s
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concern that the bill as drafted could have the
unintended consequence of causing injustice to
some pursuers.
I have argued that to admit fault regardless of
whether one is actually at fault is a natural thing to
do in the context of giving an apology and that,
furthermore, an admission of fault is not the same
as an admission of liability, let alone an admission
of negligence. However, I accept that that is a
legal distinction and that the minister and many
others who gave evidence were not persuaded
that an admission of fault should be included in the
definition of an apology. I previously indicated that
I was open to being persuaded that the removal of
the reference to “admission of fault” was required
to address the fears that were expressed at stage
1. I now confirm that I recognise that to be the
case and that I am therefore content with
amendment 10.
The definition of an apology is of course an
essential part of the bill. The only remaining
element of it, beyond a simple apology, is a
commitment to review matters, which will still go
some considerable way towards providing closure
for the recipient and encouraging the apologiser to
make a more meaningful apology in the first place.
The Convener: Does any other member wish to
comment?
Roderick Campbell: I have listened to what the
minister and Margaret Mitchell have said and I
think that the minister is wise to have taken on
board the comments of not only Mr Conway of
APIL but the Forum of Insurance Lawyers and the
body of which I am a member, the Faculty of
Advocates. I think that the amendments are the
right way forward, although I am not fully
persuaded that it is appropriate to leave section
3(c) in the bill—I want to put that on record
because that subsection is not being amended
today.
The Convener: I invite the minister to wind up.
Paul Wheelhouse: I am happy to leave it at
that, convener. I note Mr Campbell’s concern, but I
believe that we have struck a fair compromise,
which I hope will deliver the culture change that
Margaret Mitchell seeks through her bill and
protect any victims of abuse and other individuals
who need to take forward a case from concerns
about access to justice.
Amendment 10 agreed to.
Amendment 1 moved—[Margaret Mitchell]—and
agreed to.
Section 3, as amended, agreed to.
Section 4 agreed to.
Section 5—Commencement
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The Convener: Amendment 11, in the name of
the minister, is in a group on its own.
Paul Wheelhouse: Amendment 11 will change
the commencement of the act from a fixed
period—six months from the date of royal
assent—to commencement by way of regulations.
The amendment is in line with Scottish
Government policy.
The proposed change will allow flexibility with
regard to when the act is commenced, which may
be important if the Scottish ministers consider
making regulations under section 2(3). Given that
dissolution commences on 24 March, it is
important that sufficient time is provided to enable
parliamentary scrutiny of any such regulations.
Given the collaborative manner in which I have
worked with Ms Mitchell, I trust that she will be
content to work constructively to commence the
bill by way of regulations.
I move amendment 11.
Margaret Mitchell: As the bill currently stands,
the new legislation will automatically come fully
into force six months after royal assent.
Amendment 11 provides for the act to come into
force by way of regulations on a date to be
appointed by Scottish ministers. I note what the
minister says, and I look forward to working with
him, but I should greatly appreciate a commitment
from him that, if possible, the whole act will come
into force within six months of royal assent and, if
that is not possible, that it will come into force no
later than a year after royal assent.
The Convener: I think I will just leave the two of
you to agree things, as you are getting on so well.
A collaborative, smiley approach is being taken.
Minister, would you respond to Ms Mitchell, who is
smiling again?
Paul Wheelhouse: I can assure Ms Mitchell
that, if I am here in a year’s time, I would hope that
the legislation will have been implemented.
We have worked collaboratively on the issue,
convener. I hope that it is just a matter of
practicalities to avoid a clash with dissolution. I do
not have a strict timetable, but I take Ms Mitchell’s
point. We want to see the culture change happen
as soon as possible.
The Convener: Thank you very much.
Amendment 11 agreed to.
Section 5, as amended, agreed to.
Section 6 agreed to.
Long title agreed to.
The
Convener:
That
ends
stage
2
consideration of the bill. I thank the member in
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charge, Margaret Mitchell—it was a successful
outing for you, Margaret. I also thank the minister.
I am sure that he and Margaret Mitchell have more
happy little meetings ahead, because it all seems
to be going swimmingly.
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Apologies (Scotland) Bill

1

Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Apologies (Scotland) Bill
[AS AMENDED AT STAGE 2]

An Act of the Scottish Parliament to make provision for the effect of an apology in certain legal
proceedings.
1

Effect of apology in legal proceedings
In any legal proceedings to which this Act applies, an apology made (outside the
proceedings) in connection with any matter

5

(a) is not admissible as evidence of anything relevant to the determination of liability
in connection with that matter, and
(b) cannot be used in any other way to the prejudice of the person by or on behalf of
whom the apology was made.
10

2

Legal proceedings covered
(1)

This Act applies to all civil proceedings except
(za) inquiries (including joint inquiries) which the Scottish Ministers cause to be held
under section 1 of the Inquiries Act 2005 or which they convert under section 15
of that Act into inquiries under that Act,
(zb) proceedings under the Children’s Hearings (Scotland) Act 2011,

15

(a) inquiries under the Inquiries into Fatal Accidents and Sudden Deaths etc.
(Scotland) Act 2016, and
(b) defamation proceedings.
20

25

(1A) This Act does not apply to an apology made in accordance with the duty of candour
procedure set out in Part 2 of the Health (Tobacco, Nicotine etc. and Care) (Scotland)
Act 2016.
(2)

This Act does not apply to criminal proceedings.

(3)

The Scottish Ministers may by regulations modify the exceptions in subsections (1) and
(1A).

(4)

Regulations under subsection (3) are subject to the affirmative procedure.
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3

Definition of apology
In this Act an apology means any statement made by or on behalf of a person which
indicates that the person is sorry about, or regrets, an act, omission or outcome and
includes any part of the statement which contains an undertaking to look at the
circumstances giving rise to the act, omission or outcome with a view to preventing a
recurrence.

5

4

No retrospective effect
This Act applies to an apology only if
(a) the apology is made after the time when section 1 comes into force, and
(b) the legal proceedings referred to in that section have not begun before that time.

10

5

15

6

Commencement
(1)

This section and section 6 come into force on the day after Royal Assent.

(2)

The other provisions of this Act come into force on such date as the Scottish Ministers
may by regulations appoint.

(3)

Different days may be appointed for different purposes.

(4)

Regulations under subsection (2) may include transitional, transitory or saving
provision.
Short title
The short title of this Act is the Apologies (Scotland) Act 2015.
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APOLOGIES (SCOTLAND) BILL
[AS AMENDED AT STAGE 2]
²²²²²²²²²²

REVISED EXPLANATORY NOTES

CONTENTS
1.
$V UHTXLUHG XQGHU 5XOH $ RI WKH 3DUOLDPHQW¶V 6WDQGLQJ 2UGHUV WKHVH UHYLVHG
Explanatory Notes are published to accompany the Apologies (Scotland) Bill ³WKH %LOO´ 
(introduced to the Scottish Parliament on 3 March 2015) as amended at Stage 2. Text has been
added or amended as necessary to reflect amendments made to the Bill at Stage 2 and these
changes are indicated by sidelining in the right margin.
INTRODUCTION
2.
These Explanatory Notes have been prepared by the 6FRWWLVK 3DUOLDPHQW¶V NonGovernment Bills Unit on behalf of Margaret Mitchell MSP, the member who introduced the
Bill, in order to assist the reader of the Bill and to help inform debate on it. They do not form
part of the Bill and have not been endorsed by the Parliament.
3.
The Notes should be read in conjunction with the Bill. They are not, and are not meant to
be, a comprehensive description of the Bill. So where a section or a part of a section does not
seem to require any explanation or comment, none is given.
THE BILL
4.
The Bill gives legal protection to an apology, in certain circumstances. It provides that an
apology (as defined in terms of the Bill) is inadmissible in certain civil proceedings as evidence
of anything relevant to the determination of liability, and cannot otherwise be used to the
prejudice of the person making the apology (or on whose behalf it is made). The Bill has the
broader purpose of encouraging a cultural and social change in attitudes towards apologising.
COMMENTARY ON SECTIONS
The structure of the Bill
5.
Sections 1 to 3 comprise the main provisions of the Bill. In turn, those provisions deal
with the effect of an apology in legal proceedings, then set out the proceedings which are
covered, and provide a definition of an apology for the purpose of the Bill. Section 4 provides
that the Bill only applies to apologies made after section 1 of the Bill has come into force, and
SP Bill 60A±EN
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only in relation to legal proceedings begun after that time. Section 5 deals with commencement
and section 6 sets out the short title of the Bill.
Section 1 ± Effect of apology in legal proceedings
6.
Section 1 sets out the effect of an apology made outside the legal proceedings to which
this Bill applies. The civil legal proceedings covered by this legislation are detailed in section 2.
An apology given, as defined in section 3 of the Bill, is not admissible as evidence of anything
relevant to the determination of liability and cannot be used in any other way to the prejudice of
the person by or on behalf of whom the apology was made. Section 1(b) would not prevent an
apology being used as evidence where to do so would have a favourable effect on the person
making such an apology.
Section 2 ± Legal proceedings covered
7.

Section 2 sets out the legal proceedings which are covered by the Bill.

8.
Under subsection (1) all civil proceedings are covered, with the exception of certain types
of inquiry under the Inquiries Act 2005, proceedings under the &KLOGUHQ¶V+HDULQJV 6FRWODQG)
Act 2011, fatal accident inquiries (FAIs) or other inquiries under the Inquiries into Fatal
Accidents and Sudden Deaths etc. (Scotland) Bill (passed by the Parliament on 10 December
2015) and defamation proceedings.
9.
The exception of inquiries (including joint inquiries) which the Scottish Ministers cause
to be held under section 1 of the Inquiries Act 2005, or which they convert (under section 15 of
that Act) into inquiries under that Act, means that an apology will continue to be admissible as
evidence in these proceedings. The exception does not apply to inquiries under the 2005 Act that
are caused to be held (or converted into inquiries) by UK Ministers or by UK Ministers acting
MRLQWO\ZLWK³D0LQLVWHU´ DVGHILQHGLQVHFWLRQ  RIWKDW$FW RWKHUWKDQWKH6FRWWLVK0LQLVWHUV.
10.
7KHH[FHSWLRQRISURFHHGLQJVXQGHUWKH&KLOGUHQ¶V+HDULQJV 6FRWODQG $FWmeans
that an apology will continue to be admissible in, and capable of being relied on as evidence in,
proceedings (under that Act) EHIRUHWKH&KLOGUHQ¶V+HDULQJVSDQHODQGWKHFRXUW.
11.
Under subsection (1A) a further exception applies to apologies made in the context of the
duty of candour procedure set out in Part 2 of the Health (Tobacco, Nicotine etc. and Care)
(Scotland) Bill, introduced in the Parliament on 4 June 2015. By virtue of section 23(2) of that
Bill, an apology made in the context of the duty of candour procedure does not of itself amount
to an admission of negligence or a breach of a statutory duty. The inclusion of this exception
avoids any overlap between this procedure and the Bill in terms of how apologies made in the
context of the duty of candour procedure are treated.
12.
While the Bill applies to most civil proceedings, it does not cover criminal proceedings
and this is confirmed within subsection (2).
13.
Subsection (3) enables the Scottish Ministers, by subordinate legislation, to modify the
exceptions in subsections (1) and (1A). Regulations made under subsection (3) are subject to the


222

2

This document relates to the Apologies (Scotland) Bill as amended at
Stage 2 (SP Bill 60A)
affirmative procedure (subsection (4)): that is, any such regulations require the approval of the
Parliament by resolution.
Section 3 ± Definition of apology
14.

Section 3 sets out what is meant E\³DSRORJ\´IRUWKHSXUSRVHVRIWKH%LOO

15.
This provides that an apology is a statement (which could be written or oral) made either
by the person who is apologising (whether a natural person, or a legal person such as a
company), or by someone else on their behalf (e.g. a spokesperson or agent). The core element
is an indication that the person is sorry about, or regrets, an act, omission or outcome. Where the
statement includes an undertaking to look at the circumstances with a view to preventing a
recurrence, that qualifies as part of the apology itself. The definition of apology for the purpose
of the Bill does not include statements of fact or admissions of fault. In any statement that
includes both an apology and a statement of fact and/or admission of fault, only the apology is
inadmissible as evidence of liability.
Section 4 ± No retrospective effect
16.
Section 4 provides that the Bill only applies to apologies made after section 1 of the Bill
comes into force, and only to legal proceedings which began after section 1 was commenced
(even if the matters apologised for took place earlier). As such, the Bill will have no
retrospective application.
Section 5 ± Commencement
17.
Section 5 provides that it and section 6 come into force on the day after Royal Assent.
The Scottish Ministers may make commencement regulations bringing the remaining provisions
of the Bill into force on a day or days they specify in the regulations. Commencement
regulations may include transitional, transitory or saving provision and may appoint different
days for different purposes.

3
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APOLOGIES (SCOTLAND) BILL
²²²²²²²²²²

SUPPLEMENTARY DELEGATED POWERS MEMORANDUM
PURPOSE
1.
This memorandum has been prepared by the 6FRWWLVK3DUOLDPHQW¶VNon-Government Bills
Unit on behalf of Margaret Mitchell MSP, to assist the Delegated Powers and Law Reform
Committee in its consideration of the Apologies (Scotland) Bill as amended at Stage 2.
2.
The Bill as introduced contained one power to make subordinate legislation, which has
been amended. In addition, a new power has been added. This memorandum describes both
powers, and the reasons for the changes sought. It supplements the Delegated Powers
Memorandum on the Bill as introduced, and should be read in conjunction with that document,
and the revised Explanatory Notes and Policy Memorandum for the Bill.
OUTLINE OF BILL PROVISIONS
3.
The Apologies (Scotland) Bill makes provision concerning the effect of an apology in
FHUWDLQFLYLOOHJDOSURFHHGLQJV$µTXDOLI\LQJ¶DSRORJ\LVQRWDGPLVVLEOHDVHYLGHQFHRIOLDELOLW\
in those proceedings, and cannot be used in any other way to the prejudice of the person who
made the apology.
4.
The proceedings covered by the Bill are subject to specified exceptions, which have been
extended at Stage 2 (see section 2(1)), there also having been added (at section 2(1A)) a further
circumstance in which the Bill does not apply. The Scottish Ministers can modify the exceptions
in those subsections by regulations.
5.
7KH%LOOGHILQHVDWVHFWLRQZKDWLVPHDQWE\DQµDSRORJ\¶WKDWGHILQLWLRQKDYLQg also
been amended at Stage 2. Section 5 deals with commencement, which in the main is now to be
by means of regulations, following amendment at Stage 2.

DELEGATED POWERS
Section 2(3): legal proceedings covered/modification of exceptions
Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by Scottish statutory instrument
Parliamentary procedure: affirmative
Provision
6.
Section 2(3), as contained within the Bill when introduced, enabled the Scottish Ministers
by regulations tR PRGLI\ WKH OLVW RI H[FHSWLRQV UHODWLQJ WR WKH %LOO¶V DSSOLFDWLRQ FRQWDLQHG LQ
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section 2(1). The Bill as amended at Stage 2 extends the exceptions detailed there, and inserts a
new subsection (1A). This relates to the duty of candour procedure, which is not formally a form
RI µFLYLO SURFHHGLQJV¶ DQG LV WKHUHIRUH FRYHUHG ZLWKLQ D VHSDUDWH VXEVHFWLRQ 7KH SRZHU LQ
section 2(3), as amended, enables the Scottish Ministers by regulations to modify what is now
referred to as the exceptions in subsection (1) ± including by adding a new exception, adjusting
the terms of one of the exceptions provided for or removing one of them entirely. The power also
allows Ministers to modify the exception in subsection (1A).
Reason for amending the existing section 2(1) power
7.
It is conceivable that modification of new subsection (1A), as well as the other exceptions
set out in subsection (1), may be required. This amendment was therefore required to ensure that
the power to modify covers the new subsection (1A) duty of candour exception, in addition to
WKHRWKHUH[FHSWLRQVVHWRXWLQVXEVHFWLRQ  ,WGRHVQRWRWKHUZLVHH[WHQGWKH6FRWWLVK0LQLVWHUV¶
power under section 2(3) to make exceptions by way of regulations.
Choice of procedure
8.
As before, the power itself remains subject to the affirmative procedure, affording the
opportunity for full Parliamentary scrutiny of any regulations made in exercise of this power.

Section 5(2): commencement
Power conferred on: the Scottish Ministers
Power exercisable by: regulations made by Scottish statutory instrument
Parliamentary procedure: laid, no procedure
Provision
9.
As introduced, the Bill provided for commencement to be linked to Royal Assent, with
the core provisions coming into force automatically six months after Royal Assent. By virtue of
WKH6WDJHDPHQGPHQWVWRVHFWLRQWKRVHSURYLVLRQVDUHQRZWRFRPHLQWRIRUFHµRQVXFKGDWH
DV WKH 6FRWWLVK 0LQLVWHUV PD\ E\ UHJXODWLRQV DSSRLQW¶ VHFWLRQ    )XUWKHU QHZ VXEVHFWLRQV
(3) and (4) enable different days to be appointed for different purposes, and for such regulations
to include transitional, transitory or saving provision.
Reason for taking power
10.
The new regulation making power inserted at section 5 enables flexibility in respect of
commencement, so that it does not now take place at a fixed point, tied to Royal Assent. The
ability to commence primary legislation by means of regulations is normal practice in
Government Bills, and is consistent with Scottish Government policy. Applying it here is an
indication of the cooperative approach that has developed between the member in charge of the
Bill and the Scottish Government.
11.
This will allow flexibility with regards to when the Act is commenced. This may be
important if the Scottish Ministers consider making regulations under section 2(3) and given that
the Parliament is expected to be dissolved on 24 March 2016, it is important that sufficient time
is provided to enable parliamentary scrutiny of any such regulations.
2
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This document relates to the Apologies (Scotland) Bill as amended at Stage 2
(SP Bill 60A)
12.
The Scottish Government considers it likely that the provisions will be commenced as a
whole. However, it considers that it is preferable to ensure there is flexibility in the
commencement powers in case it transpires there is any need for staggered commencement. The
Scottish Government therefore considered that, in accordance with usual practice, the provisions
of the Bill should be capable of being commenced on different days.
Choice of procedure
13.
No procedure is provided for aside from laying before the Parliament in line with the
Interpretation and Legislative Reform (Scotland) Act 2010, which is normal for commencement
powers. The power includes the usual ability to make transitional, transitory or saving provision
in the commencement regulations. There may be a requirement to make transitory provision to
cover the period before the duty of candour procedure under the Health (Tobacco, Nicotine etc.
and Care) (Scotland) Act and the Inquiries into Fatal Accidents and Sudden Deaths etc.
(Scotland) Act 2016 come into force. It is considered that any such provision, if required, is not
likely to be complex.
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1.

At its meeting on 12 January 2016, the Delegated Powers and Law Reform
Committee considered the delegated powers provisions in the Apologies
(Scotland) Bill as amended at Stage 2 (“the Bill”)1. The Committee submits this
report to the Parliament under Rule 9.7.9 of Standing Orders.

2.

This Member’s Bill was introduced on 3 March 2015 by Margaret Mitchell MSP
(“the MSP”). It makes provision concerning the effect of an apology in legal
proceedings. It does not apply to criminal proceedings. It applies to civil
proceedings with exceptions. At Stage 2, those exceptions are defined as inquiries
(under section 1 or 15 of the Inquiries Act 2005), proceedings under the Children’s
Hearings (Scotland) Act 2011, fatal accident and sudden death inquiries, and
defamation proceedings.

3.

The Bill provides that an apology made outside the proceedings (a) is not
admissible as evidence of anything relevant to the determination of liability in
connection with that matter; and (b) cannot be used in any other way to the
prejudice of the person by or on behalf of whom an apology was made.

4.

The Member has provided the Parliament with a supplementary memorandum on
the delegated powers provisions in the Bill, in advance of Stage 3 of the Bill (“the
SDPM”)2.

5.

The Committee reported on the one delegated power in the Bill at Stage 1 in its
26th report of 20153.

1

Delegated Powers and Law Reform Committee
Apologies (Scotland) Bill as amended at Stage 2, 5th Report, 2016 (Session 4)

Delegated Powers Provisions
6.

The Committee considered each of the substantially amended delegated powers
provisions in the Bill after Stage 2.

7.

After Stage 2, the Committee reports that it does not need to draw the attention of
the Parliament to the substantially amended delegated powers provisions listed
below, and that it is content with the parliamentary procedure to which they are
subject:

8.



Section 2(3) – Legal proceedings covered



Section 5 – Commencement

The Committee therefore reports that it is content with the substantially
amended delegated powers provisions in the Bill after Stage 2.

2
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1

Apologies (Scotland) Bill as amended at Stage 2 is available at the following website:
http://www.scottish.parliament.uk/S4_Bills/Apologies%20(Scotland)%20Bill/SPBill60AS042015.pdf
[accessed January 2016]
2
Apologies (Scotland) Bill as amended at Stage 2 Supplementary Delegated Powers Memorandum is
available at the following website:
http://www.scottish.parliament.uk/S4_Bills/Apologies%20(Scotland)%20Bill/SPBill60ADPMS042016.pdf
[accessed January 2016]
3
Delegated Powers and Law Reform Committee. 26th Report, 2015 (Session 4) Report on the Apologies
(Scotland) Bill at Stage 1 (SP Paper 713) is available at the following website:
http://www.scottish.parliament.uk/S4_SubordinateLegislationCommittee/Reports/sur-15-26w.pdf
[accessed January 2016]
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Apologies (Scotland) Bill
Marshalled List of Amendments selected for Stage 3
The Bill will be considered in the following order—
Sections 1 to 6

Long Title

Amendments marked * are new (including manuscript amendments) or have been altered.
Section 2
Paul Wheelhouse
1

In section 2, page 1, line 24, at end insert <so as to add an exception, vary the description of an
exception or remove an exception.>
Paul Wheelhouse

2

In section 2, page 1, line 25, at end insert—
<( )

Regulations under subsection (3) may include transitional, transitory or saving
provision.>

SP Bill 60A-ML

1

Session 4 (2016)
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Apologies (Scotland) Bill
Groupings of Amendments for Stage 3
This document provides procedural information which will assist in preparing for and
following proceedings on the above Bill. In this case, the information provided
consists solely of the list of groupings (that is, the order in which the amendments will
be debated). The text of the amendments set out in the order in which they will be
debated is not attached on this occasion as the debating order is the same as the order
in which the amendments appear in the Marshalled List.

Groupings of amendments
Group 1: Power to modify legal proceedings covered
1, 2

SP Bill 60A-G
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EXTRACT FROM THE MINUTES OF PROCEEDINGS
Vol. 5, No. 70 Session 4
Meeting of the Parliament
Tuesday 19 January 2016

Note: (DT) signifies a decision taken at Decision Time.
Apologies (Scotland) Bill - Stage 3: The Bill was considered at Stage 3.
The following amendments were agreed to (without division): 1 and 2.
Apologies (Scotland) Bill - Stage 3: Margaret Mitchell moved S4M-15144—That
the Parliament agrees that the Apologies (Scotland) Bill be passed.
After debate, the motion was agreed to (DT).
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Apologies (Scotland) Bill: Stage 3
14:19
The Deputy Presiding Officer (Elaine Smith):
The next item of business is stage 3 proceedings
on the Apologies (Scotland) Bill. Members should
have the bill as amended at stage 2, the
marshalled list of amendments and the groupings
of amendments. The division bell will sound and
proceedings will be suspended for five minutes for
the first division of the afternoon, and the period of
voting for the first division will be 30 seconds.
Members who wish to speak in the debate should
press their request-to-speak buttons as soon as
possible after I call the group. I would be grateful if
members could now refer to the marshalled list of
amendments.
Section 2—Legal proceedings covered
The Deputy Presiding Officer: Group 1 is on
the power to modify the legal proceedings that are
covered by the bill. Amendment 1, in the name of
the minister, is grouped with amendment 2.
The Minister for Community Safety and
Legal Affairs (Paul Wheelhouse): I will speak
briefly to amendments 1 and 2.
Under section 2(3) of the bill, the Scottish
ministers have the power to modify the exceptions
in sections 2(1) and 2(1A) by way of regulations.
The two proposed amendments are technical in
nature and are intended to provide clarity and
certainty as to the Scottish ministers’ power to
make regulations. As our proposed amendments
relate to the power to make subordinate
legislation, we have written to the Delegated
Powers and Law Reform Committee to explain
them.
Amendment 1 simply clarifies the power that the
Scottish ministers have to modify the exceptions to
the legal proceedings that are covered by the bill
in section 2 by way of regulations. It makes it
absolutely clear, for the avoidance of doubt, that
the Scottish ministers’ regulation-making power
includes the ability to add to, remove or amend the
exceptions in sections 2(1) and 2(1A). It does not
extend the power of the Scottish ministers under
section 2(3); it merely clarifies the scope of the
power, as agreed between me and Ms Mitchell.
The effect of amendment 2 will be that, when
the Scottish ministers make exceptions under
section 2(3), they may make transitional, transitory
or saving provision to cover situations in which
proceedings have begun before an exception is
created by regulations or, if an existing exemption
is removed by regulations, to allow proceedings
that have begun before the exception is removed
to continue to apply the law that was in force at the
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time that they began. The purpose of the
amendment is therefore to provide legal certainty
and flexibility.
I move amendment 1.
Elaine Murray (Dumfriesshire) (Lab): I thank
the minister for lodging amendments 1 and 2.
Amendment 1 does indeed clarify the purpose
of an exception. Obviously, as legislation is
passed in the future, the list of exceptions may
need to be varied—exceptions may need to be
added or removed.
We also support amendment 2, but could we
have a little more clarification of the difference
between a transitional and a transitory provision?
Perhaps the minister could give some examples of
when a provision would be transitional as opposed
to transitory.
Margaret Mitchell (Central Scotland) (Con): I
again take the opportunity to thank the minister
and his officials for working constructively with me
to reach the stage at which I believe that we will
have an amended bill that should meet both our
broad aims.
I have little to add to what the minister said
about the two amendments. They are technical in
nature and aim to provide greater clarity and
certainty about the subordinate legislation powers
that are set out in section 2. Amendment 1 relates
to the power to modify the exceptions and clarifies
that the term “modify” covers adding to, removing
or amending the exceptions in section 2(1). I am
happy to support amendment 1.
Amendment 2 seeks to extend the scope of the
regulation-making powers in section 2(3) to allow
any such regulations to include transitional,
transitory or saving provision. I think that there is
an issue about the situation before the bill is
passed and once it has been passed, which the
minister might clarify.
Under the bill as it stands, a transitional,
transitory or saving provision could be made only
as part of a commencement order under section
5(4). That is fine if a change to the list of
exceptions were to be made before the bill as a
whole comes into force, but there might also be a
need for a transitional, transitory or saving
provision if the exceptions are modified at a later
stage, once the bill as enacted is fully in force and
the power to make commencement orders is no
longer available. Amendment 2 therefore covers
an important gap.
I have always considered it important to ensure
that the legislation can be developed over the
longer term. I hope that at some point in the future,
as the legislation beds in and proves its worth, it
will be possible to reduce the number of
exceptions, so it is important that ministers have
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sufficient flexibility and power to modify the
exceptions whenever the need for such changes
arises.
The Deputy Presiding Officer: I have had two
slightly late bids from members who wish to
speak, so I will call those members before I call
the minister.
Annabel Goldie (West Scotland) (Con): This
is de minimis; it is just a point for clarification. In
relation to section 2, I presume that in the fourth
line from the end where the word “proceeding”
occurs it should be in the plural and be
“proceedings”. Can the minister confirm that that is
the case?
The Deputy Presiding Officer: The other
member no longer wishes to speak, so I call the
minister to wind up.
Paul Wheelhouse: With regard to the reference
in amendment 2 to transitional, transitory or saving
provision, an act of the Scottish Parliament that
amends a law in most cases also requires to make
provision for the transition from the pre-existing
law to the new law when it is fully in force—for
example, to deal with cases that are under way
when the new law is commenced. The purpose of
such a transitional provision is to facilitate the
change from one statutory regime to another. The
purpose of a saving provision is to narrow and
exclude the application of a new law so as to
preserve the effect of a pre-existing legal rule in
certain cases or circumstances. I hope that that
makes clear at least what the transitional
arrangement is for.
With regard to Annabel Goldie’s point about the
word “proceeding”, I believe that she is correct, but
I will check that with officials and respond in due
course.
Amendment 1 agreed to.
Amendment 2 moved—[Paul Wheelhouse]—
and agreed to.
The Deputy Presiding Officer: That ends
stage 3 consideration of amendments.
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Apologies (Scotland) Bill
The Deputy Presiding Officer (Elaine Smith):
The next item of business is a debate on motion
S4M-15144, in the name of Margaret Mitchell, on
the Apologies (Scotland) Bill.
14:26
Margaret Mitchell (Central Scotland) (Con): It
is with great pleasure that I open today’s debate
on the Apologies (Scotland) Bill. The bill was
introduced almost a year ago, on 3 March 2015,
but the idea for it came about as far back as April
2010, when Professor Miller came to speak to the
cross-party group on adult survivors of childhood
sexual abuse and told its members about
apologies legislation that ensured that an apology
could be given without fear of it being used as a
basis for establishing legal liability.
After doing some research on legislation from
other countries, I remember meeting with the bill
team in 2012 and waving the one-page British
Columbia bill, saying, “This should be pretty
straightforward.” Four years later here we are:
finally and hopefully at the finishing line.
Stage 1 consideration of the bill was completed
on 27 October 2015 after a positive debate, with
agreement on the bill’s general principles but
caveats from the Minister for Community Safety
and Legal Affairs, the Justice Committee and other
contributors about the necessity for amendments
at stage 2. I express my sincere thanks to both the
minister and his officials for their willingness to
work with me in order to find common ground and
a positive and constructive way to proceed. As a
result of that, when the Justice Committee
considered the bill at Stage 2 on 8 December, a
number of amendments were lodged by both the
minister and me, and were supported by the
committee. I thank the Justice Committee for its
considered scrutiny of the bill and I thank the
Delegated Powers and Law Reform Committee for
its consideration of the subordinate legislation
powers. Others have worked to support me in
making my case for the bill, and I will refer to and
thank them in my closing remarks at the end of the
debate.
The stage 2 amendments were critical to the
bill’s passage. Before I focus on some of the key
changes arising from stage 2, it will be useful to
recap the bill’s objectives: first, to encourage the
use of apologies by providing legal certainty that
an apology in certain civil proceedings cannot be
used prejudicially against the person who gives it;
and, secondly, to encourage a change in attitudes
towards apologising, and a cultural and social
change in relation to giving apologies in an effort
to give complainers closure.
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Section 1 is “Effect of apology in legal
proceedings” and provides that an apology will be
inadmissible in certain legal proceedings, which
are set out in section 2.
I wanted to keep the bill as straightforward as
possible. Therefore, section 2 originally set out in
the broadest possible terms that the bill would
apply to all civil legal proceedings with two
exceptions: defamation proceedings and fatal
accident inquiries. However, during stage 1 it
became apparent that witnesses and respondents
considered that further types of procedures should
be included as exceptions.
The first additional exception was in relation to
inquiries held under the Inquiries Act 2005. Here
the argument is similar to that which applies to
fatal accident inquiries: as the inquiry’s purpose is
to establish the full facts, an apology should be
admissible as evidence.
I also sought and received the minister’s
assurances that the new exception would not
affect the historical child abuse inquiry, which has
no power to determine liability. Instead, that is “a
fact-finding exercise”, which seeks to establish a
comprehensive picture of the events, to address
public concern and to help restore public
confidence in systems or services by making
recommendations to prevent their recurrence. As
such, it is in the public interest for that evidence to
be heard.
The minister lodged a further amendment to
allow apologies in proceedings under the
Children’s Hearings (Scotland) Act 2011 to be
relied upon as evidence in proceedings before a
children’s hearings panel and the court. Having
had discussions with representatives from the
Scottish Children’s Reporter Administration, I
recognised that those hearings are complex and
may, in some instances, cover quasi-criminal
issues and decide issues relating to appropriate
measures of supervision and protection. I was
therefore persuaded that court proceedings under
the Children’s Hearings (Scotland) Act 2011
should be added to the exceptions to the bill’s
application.
I will turn to the discussion surrounding the duty
of candour procedure to be enacted via the Health
(Tobacco, Nicotine etc and Care) (Scotland) Bill
and the provisions in the Apologies (Scotland) Bill.
An apology made under the duty of candour
procedure in the Health (Tobacco, Nicotine etc
and Care) (Scotland) Bill would not in itself amount
to an admission of negligence or breach of
statutory duty but would be admissible and could
be founded on in legal proceedings.
It is, as the Justice Committee noted in its stage
1 report, difficult to see how my bill and the duty of
candour provisions could co-exist without the form


240

14

of exception that the minister subsequently lodged
an amendment on. Although I remain unconvinced
about the effectiveness of the duty of candour, I
recognise the Government’s intention to proceed
with the provision, so I was content with the
amendment.
Section 3 sets out the definition of an apology. It
originally contained statements of fact and
admissions of fault, which were included to
encourage the fullest possible apology. However, I
fully understood, recognised and accepted the
concerns expressed by witnesses, including the
minister, that the inclusion of statements of fact
could potentially prevent an individual from
securing compensation where a statement of fact
within an apology was the only evidence available.
An admission of fault is not the same as an
admission of liability. However, I ultimately
recognised that as a technical, legal argument and
that, at this stage in the introduction of apology
legislation, it was regarded as a step too far.
Therefore, I was content with the Scottish
Government’s amendments removing statements
of fact and fault at stage 2 in an effort to allay
concerns that the bill as originally drafted could
result in unintended consequences, potentially
resulting in an injustice to some pursuers.
The bill as finally amended provides that, in
certain civil proceedings, an apology that
expresses sorrow or regret about
“an act, omission or outcome”

and which may contain
“an undertaking to look into the circumstances”—

leading—
“to the act, omission or outcome”

will be inadmissible as evidence of liability. The
commitment by the apologiser to carry out a
lessons-learned exercise is crucial to give closure.
Section 5 of the original bill set out that the act
would come into force at a fixed period of six
months after royal assent. The minister’s stage 2
amendment changed the commencement of the
act from a fixed period to commencement by way
of regulations. I sought and received a
commitment from him that that additional flexibility
was not intended to and would not result in a
significant delay in commencement.
It is important to stress that the bill does not
prevent anyone from pursuing legal redress, but it
should help those for whom an apology in itself is
the desired outcome avoid having to take legal
action or make a formal complaint in order to get
an apology. By clarifying the legal status of an
apology as defined in the bill, the bill aims to
encourage the use of apologies at an earlier
stage.
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Although legislation alone will not break down
the barriers to making apologies, it can help to
change the culture of reluctance to give an
apology for fear of litigation and encourage timely,
appropriate, meaningful and sincere apologies.
In conclusion, I very much hope that the
Scottish Government will take on board the need
for guidance on implementation of the legislation
and the importance of training for front-line staff in
public and private organisations in particular, and
that that can be taken forward as part of its
preparation for commencement of the legislation.
I thank all those who were involved in the
scrutiny of the bill.
I move,
That the Parliament agrees that the Apologies (Scotland)
Bill be passed.

14:36
The Minister for Community Safety and
Legal Affairs (Paul Wheelhouse): I thank
Margaret Mitchell for introducing the bill, all the
hard work that she has put into it, and the
dedication that she has shown throughout the
process. I know that taking forward a member’s bill
can seem a daunting task, and I hope that Ms
Mitchell and her team will ultimately take
satisfaction from her having achieved a positive
outcome. Although we have at times viewed the
issues from different perspectives, we have
always agreed on the value of giving and receiving
apologies and the importance of promoting a
social and cultural change in attitudes to
apologising, particularly in the context of public
service provision. I am pleased to be at a point at
which I can confirm the Scottish Government’s
continued support for the bill.
I thank members of the Justice Committee for
their hard work and careful scrutiny of the bill, the
organisations and individuals who provided oral
and written evidence to the committee, and those
who provided briefings for parliamentary
colleagues or engaged in the bill process in other
ways. In particular, I sincerely thank, as Margaret
Mitchell did, the survivors of historical child abuse
who shared their thoughts on the bill. I also thank
the Scottish Human Rights Commission and
Professor Alan Miller. I know that Ms Mitchell
worked very closely with him during the process.
It has been made very clear during the bill’s
passage through the parliamentary process that
apologies have the great value of acknowledging
that
something
has
gone
wrong
and
demonstrating that lessons have been learned.
We all know that mistakes happen—that is a sad
fact of life—and that they can often have tragic
and long-lasting consequences. However, it is how
we deal with those mistakes that makes the
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difference. An apology can be a way of showing
acknowledgement of and respect and empathy for
another person. Although it cannot undo past
actions, if it is made sincerely and effectively it
could provide some form of redress and perhaps
give closure to those affected.
It is clear that legislation alone cannot remove
social barriers to apologising, but the bill is an
important step in changing attitudes to apologies.
Survivors of historical child abuse have been at
the heart of the development of the bill. We have
heard from many survivors about the importance
to them of hearing an apology. The Scottish
Human Rights Commission recognised that in its
“Action Plan on Justice for Victims of Historic
Abuse of Children in Care”, and full consideration
of the merits of an apology law was one of the
commitments that came out of that action plan.
It is important to note, as the Scottish Human
Rights Commission has pointed out, that the bill is
only one of a number of measures to support
survivors of historical child abuse in Scotland. The
Scottish Government has demonstrated its
commitment in that area by establishing the
inquiry into historical child abuse, which Margaret
Mitchell referred to, and making clear our intention
to remove the three-year limitation period for
cases of historical child abuse that took place after
26 September 1964, with earlier cases being
affected by the law of prescription.
At stage 1 of the parliamentary process, there
were particular concerns about the definition of an
apology in the bill when it was introduced.
Margaret Mitchell alluded to that. It became clear
that the wide definition, which included statements
of fact and admissions of fault, could end up
disadvantaging pursuers, who would be unable to
draw on potentially important evidence. Concerns
were also raised regarding certain civil
proceedings where the apologies bill would not
work effectively. Margaret Mitchell has covered
many of those.
Because of those serious concerns, I initially
saw benefit in an alternative approach that would
put the common law in Scotland on a statutory
footing along the lines of section 2 of the
Compensation Act 2006, which applies in England
and Wales.
Having discussed the issue further with the
member and reflected on the evidence at stage 1,
however, my officials and I undertook additional
work on the impact of the bill, in particular to try to
ascertain whether removing fact and fault from the
definition would alleviate concerns about any
potential injustice to pursuers. I listened carefully
to stakeholders and was persuaded that if the
definition was amended to remove fact and fault,
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justice

concerns

could

be

At stage 2, therefore, I lodged an amendment to
remove fault from the definition, alongside Ms
Mitchell’s own amendment to remove fact. Those
amendments, as well as some amendments for
further
exceptions
and
some
technical
amendments, were agreed to in the Justice
Committee at stage 2 on 8 December 2015.
The two amendments lodged and agreed to at
stage 3, as we just heard, will clarify the Scottish
ministers’ powers to make regulations under
section 2(3) and provide flexibility as to the
application of the exceptions by means of
“transitional, transitory or saving provision”.
I mentioned earlier concerns that were raised at
stage 1 regarding the effect of the bill on
regulators of health professionals such as the
General Medical Council and the Nursing and
Midwifery Council. The committee heard from
those regulators about the potential unintended
consequences of preventing apologies being used
as
evidence
in
their
fitness-to-practise
proceedings, which could impact on their ability to
assess the risk that a doctor or nurse might pose
to the public in future.
My officials have been working closely with the
NMC and the GMC to find a solution to their
concerns. It is clear from those discussions that an
exception for civil proceedings undertaken by
health professional regulatory bodies is needed.
However, more work is still required to establish
exactly what form such an exception should take. I
would therefore like to take this opportunity to
state my intention to use the powers of the
Scottish ministers as outlined in section 2(3) of the
bill to add an exception for proceedings held by
health professional regulators once that additional
work has been concluded.
I reiterate my sincere thanks to Margaret
Mitchell for introducing the bill and for working very
constructively with the Government and my team
on it. I am pleased to be at a point today where I
believe that we have a bill that can make a
difference to attitudes to apologising in Scotland
and can deliver the culture change that the
member seeks. I commend the bill to Parliament.
14:42
Elaine Murray (Dumfriesshire) (Lab): There is
probably not a great deal more to say about this
short bill at this stage that has not already been
said, so I apologise for any repetition.
Margaret Mitchell is to be congratulated on
bringing her member’s bill to this final stage—
shortly, I am sure, to become law. That is an
achievement for any member who undertakes all
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the additional work that a member’s bill requires.
Margaret is also to be congratulated on being
prepared to listen to and take on board concerns
and suggestions made during the stage 1 process.
She and the Scottish ministers have worked
together to overcome those issues and produce a
final bill that I think has cross-party support.
Margaret Mitchell has described to us what
motivated her to introduce the bill as convener of
the cross-party group on adult survivors of
childhood sexual abuse. The process that she has
described in turning matters discussed by a CPG
into legislation that is likely to be passed today
testifies to the importance of procedures in this
Parliament that enable the concerns of citizens of
Scotland to result in legislation. We hear a lot of
criticism about the committees of this Parliament,
so it is worth noting when our procedures work
well and produce good legislation.
I am sure that we have all had experience of
constituents who have suffered some form of
misfortune at the hands of public or private sector
organisations and have felt aggrieved that they
have not received so much as an apology for the
distress caused to them. Sometimes an apology is
all that the aggrieved person requires; on other
occasions, they need to know that action will be
taken to prevent the mistake from occurring again
so that others will not have to go through what
they have experienced. A meaningful apology for
harm done can be of great psychological and
emotional benefit, and it may sometimes be more
helpful than any other action taken.
Despite this being a short bill and its intention
being widely welcomed, the bill as drafted at stage
1 raised a number of concerns. There was a
general consensus that removing the fear of civil
action would be valuable, but many witnesses
were concerned by the wide scope of the definition
and the way in which it would work. We have
heard about how it interacted with the GMC’s
standards and the duty of candour in the Health
(Tobacco, Nicotine etc and Care) (Scotland) Bill.
Concerns were also expressed that the bill
could have had the unintended consequence of
disallowing consideration of information that was
relevant to subsequent civil action and thereby
depriving victims of compensation.
The fairly small number of amendments that
were unanimously agreed at stage 2 removed
those concerns by narrowing the definition of an
apology. That may have been disappointing to the
member in charge, who I know wanted the fullest
possible definition of an apology, but an apology is
now defined as a statement indicating that a
person is sorry about or regrets an omission or
outcome and undertakes to look at the
circumstances that gave rise to the matter for
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which the apology is being given, with the intention
of preventing recurrence.
As a result of the stage 1 evidence, certain legal
procedures were removed from the scope of the
bill. Fatal accident inquiries are now exempted, as
those are concerned not with liability but with
understanding what has happened, with the sheriff
making recommendations about how the death
could have been prevented. An apology may be
an important piece of information in understanding
the cause of death and therefore it should be
admissible as evidence to an FAI. A similar
argument applies to public inquiries that are set up
under the Inquiries Act 2005, which are also held
to establish the facts and restore public
confidence.
Proceedings under the Children’s Hearings
(Scotland) Act 2011, whether before a court or a
children’s hearing, were also exempted from the
definition. That was strongly advised in written
evidence from the Scottish Children’s Reporter
Administration, which felt that there could be
serious implications for child protection and youth
justice if apologies could not be considered in the
children’s hearings system. For example, an
apology for harm done to a child might well be
relevant to the actions that need to be taken to
protect that child, so it is important that those are
not exempted.
The minister made two further minor
amendments today. One enables the Scottish
ministers to vary or remove exceptions as well as
to add to them, and the other clarifies that
ministers can regulate on transitional, transitory or
saving provisions. The minister explained to me
what a transitional provision is, but he did not tell
me what a transitory provision is, so I will remain
consumed with curiosity as to that. I was tempted
to say that we were not going to support those
amendments at stage 3 so that we could buy
ourselves another five minutes, but that would
have been a little silly and I am sure that you
would not have agreed to it, Presiding Officer.
At stage 1, the Association of Personal Injury
Lawyers and the Forum of Insurance Lawyers
gave evidence that we do not have a particularly
litigious culture, which is a good thing. As
Margaret Mitchell observed, an apology could
reduce the number of complaints that are made to
organisations such as the Scottish Public Services
Ombudsman, which would be a benefit not just to
the SPSO, in terms of effort and time, but to the
organisations that are complained about and the
complainer.
I thank the committee clerks, the Scottish
Parliament information centre and the witnesses
who gave evidence on the bill. I again congratulate
Margaret Mitchell on piloting the bill through
Parliament, and I thank the Scottish Government
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for its assistance with the modifications of the bill. I
wish the bill well when it is enacted.
14:47
Gavin Brown (Lothian) (Con): I, too,
congratulate Margaret Mitchell on the bill. I thank
the minister, the Justice Committee and all those
who gave evidence for getting us to where we are
today.
A couple of months ago, I was not convinced
that we would end up with the bill that we have
ended up with. When the driven passion of
Margaret Mitchell met the caution of the minister, I
had a fear—albeit a minor one—that we could end
up with a bill that was utterly toothless and not
worth the name, or with a situation in which both
parties walked away and, after all that work, we
ended up with literally nothing.
However, the actions of the member promoting
the bill and the Scottish Government have to be
praised in the highest order. They have met
regularly, talked through issues and carefully
explained the positions that they have taken and
why they have taken them. Both sides have been
pretty consensual in trying to ensure that we end
up with something that the Parliament can be
genuinely proud of.
We had a useful debate at stage 1 and helpful
amendments at stage 2. That consensual
approach typified the approach all the way through
the debate and the stages of the bill, to the extent
that at stage 3 we ended up with a mere two
amendments, neither of which prompted any
genuine debate or was opposed. I suspect and
hope that that will be the case when we decide on
the bill as a whole at decision time.
I noted the minister’s approach. He listened
carefully. He lodged an amendment at stage 2 that
in my view might have diluted the clarity slightly,
but he listened to arguments from a number of
committee members and decided not to move that
amendment. That typified the approach of all
parties towards the bill.
The bill that we have ended up with is not
hugely different from the bill at stage 2, but it is
different from at stage 1. First, we have some
more exceptions to it. Inquiries under the Inquiries
Act 2005 have been excluded, as have children’s
hearings and apologies under the duty of candour.
There are good and sensible reasons behind each
of those exclusions, particularly the last one, as it
was obvious that the duty could not have
coexisted with the bill. The interaction had to be
considered carefully, and we had to be absolutely
clear
that
there
were
no
unintended
consequences. We are probably comfortably at
that stage now.
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I note that, in its short report to members in
advance of the debate, the Law Society accepts
the general principles of the bill and does not raise
any additional issues. That is pleasing. We have
struck the balance between promoting apologies
and minimising unintended consequences.

Whatever the merits of an apology, we should
recognise that the bill—which follows in the
footsteps of legislation in other jurisdictions—is a
step forward. As many people have said, it is not
about changing the law; it is about changing the
perception that we cannot say sorry.

We have already heard about the other major
changes. There was a slight narrowing of the
definition of apology. Margaret Mitchell initially
wanted it to be as wide as was feasible, but she
listened carefully and we have rightly removed
statements of fact and admissions of fault from the
definition.

Many individuals who suffer some calamity in
their lives, often in what could be described as
issues of minor injury or distress, are looking only
for an apology. The failure to provide one simply
inflames matters. Therefore, changing the culture
is to be commended.

The Justice Committee considered the matter
over a period of months and stated clearly in its
report that the definition of apologies must be
reconsidered. The member in charge of the bill
made it clear as early as stage 1 that she was
perfectly prepared to do that. Had we stuck with
the original definition, we would probably have
ended up going much further than comparable
apologies legislation, so we have probably ended
up at the right place. We did not want to
disadvantage or prejudice any potential pursuers.
Today will mark the end of the legislative
process, but what happens after that is even more
important. It is all well and good to pass
legislation, but if that legislation does not achieve
the cultural change that we all want, its value is
greatly diminished.
As a number of members mentioned, we will
have to ensure that the right training is provided so
that people who are at the front line can do their
jobs correctly. We need to publish the right
amount of guidance so that we make it easy for
people who are at the front line to be aware of the
legislation and know how they ought to act. If we
do that, when we look back in a couple of years,
we will all say that we passed the right legislation,
it made a difference and we achieved what we
wanted to achieve right at the beginning.
14:53
Roderick Campbell (North East Fife) (SNP): I
declare an interest as a member of the Faculty of
Advocates.
Charles I is reported to have said:
“Never make a defence or apology before you be
accused.”

Of course, he had an unfortunate fate. Perhaps he
made his apology a little too late. Perhaps we
should follow the lead of the cyclist Greg LeMond
who, in difficult circumstances, is reported to have
said:
“More people should apologize, and more people should
accept apologies when sincerely made.”


244

22

Margaret Mitchell is to be congratulated on
listening to the views of others, not least those of
the Scottish Government, on ways in which the bill
could be improved, the need to remove the
reference to statements of fact and excluding fault.
She is also to be congratulated on recognising the
need to provide an exclusion for the duty of
candour that is proposed in the Health (Tobacco,
Nicotine etc and Care) (Scotland) Bill.
We heard a lot of evidence at stage 1 of the
Apologies (Scotland) Bill, some of which was
memorable. For example, on the inclusion of a
statement of fact in the bill as introduced, Mr
Stephenson of the Faculty of Advocates said:
“why include ‘a statement of fact’? … A husband writes a
letter to his wife: ‘Dear Senga, I’m sorry I broke your nose
last night and beat the kids on the way out. Genghis.’”—
[Official Report, Justice Committee, 9 June 2015; c 16.]

However, as Mr Stephenson said, no one would
seriously argue that such a comment should be
inadmissible in legal proceedings relating to the
matrimonial situation, the care of the children and
the protection of that woman from her husband.
Issues in relation to the interaction with preaction protocols and the insurance industry were
raised, and I am pleased that we have got to the
point where those issues will no longer cause
potential difficulties. As the committee recognised,
there are proceedings, such as defamation and
fatal accident proceedings, in relation to which it
would be wholly inappropriate to seek to exclude
an apology.
Of course it would be fair to recognise that there
were some—in particular the SHRC—who
favoured the broad definition of apology as
originally drafted, not the rather more limited
version that we now have in the bill. However, as
Bruce Adamson of the SHRC said in evidence,
“Although we can have discussions about whether to have
a limited or more robust definition of apology, what matters
in the end is whether the individual victim can have an
effective remedy.”

He also said:
“Apology is very much one tool among many.”—[Official
Report, Justice Committee, 9 June 2015; c 29.]
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I agree.
With regard to certain issues in relation to
sexual abuse, I accept that the bill might not
provide all the answers that are being sought.
However, we should be mindful that the O’Brien
inquiry will, hopefully, provide for at least some
answers and public recognition of that abuse,
which have been sought for a very long time.
What impact will the bill have? We shall just
have to wait and see. It seems most unlikely that it
will be any form of magic wand. We know, of
course, that it was the view of Professor Robyn
Carroll, an Australian academic, that the little data
that exists on the shift in behaviour from the field
of medical practice tells us that such legislation
has been relatively ineffective. Nor can it really be
said that Scotland has a compensation culture that
is comparable to that of other jurisdictions.
However, we should not prejudge the matter.
Instead, we should approach the passing of the bill
with a positive spirit, wish it well and thank the
member for her passion, for her efforts in steering
the bill through its passage and for dealing with
the caution of the minister.
14:57
Margaret McDougall (West Scotland) (Lab): I,
too, congratulate Margaret Mitchell on bringing this
bill to Parliament.
When I spoke in the stage 1 debate on the bill, I
highlighted a number of concerns that I had with
the bill. However, during the stage 2 discussions,
the bill was amended. Those amendments dealt
directly with the concerns that I had, so I am
happy to support the bill today.
The stage 2 amendments focused primarily on
tackling the bill’s unintended consequences. In
doing so, they have made sure that inquiries under
the Inquiries Act 2005 are no longer covered by
the bill. The reason why that is important is that
inquiries are primarily fact-finding exercises and
they might find that apologies are in the public
interest—that is for each inquiry to decide. If
inquiries were not exempt, their independence
would be brought into question, so the amendment
to the bill is a welcome improvement.
I also welcome the fact that the Children’s
Hearings (Scotland) Act 2011 has been exempted
from the bill. Concerns were raised that, had the
act been included, cases of child abuse might not
see the light of day, or children might not get
properly referred as there would be insufficient
evidence to establish grounds for that. The
amendment was necessary. If it had not been
made, I could not have supported the bill.
The stage 2 proceedings also offered muchneeded clarity on the definition of the word
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“apology” in the bill. Amendments 1 and 10 were
in response to evidence taken by the committee
that the definition of an apology needed to be
reconsidered. The relevant set of amendments
removed the references to “admissions of fault”
and “statements of fact”. That helped to alleviate
concerns that were raised about access to justice
being blocked if those admissions and statements
could not be used in court to determine liability in
actions for damages.
Although my concerns regarding unintended
consequences have been tackled, I am still unsure
whether the bill will deal with the issue that is
highlighted in the policy memorandum, which
states:
“There appears to be an entrenched culture in Scotland
and elsewhere that offering an apology when something
has gone wrong is perceived as a sign of weakness.”

I am aware of such circumstances, but I am
unsure whether this piece of legislation will be
strong enough to bring about the required cultural
change that it has been designed to make. That
said, the bill is a step in the right direction and, if it
promotes a cultural shift, that would be welcomed.
Obviously, it is difficult to predict the social effects
of the bill until we see its consequences in
practice.
I argued in the stage 1 debate that
“there needs to be a better balance in the bill”

to
“ensure, while remaining relevant, that there are no
unintended consequences for victims.”—[Official Report, 27
October 2015; c 49.]

The changes that were made at stage 2 have
addressed my concerns about the bill. As such,
the bill has struck a much better balance between
promoting a cultural shift and protecting rather
than excluding those who are seeking justice.
Once again, I congratulate Margaret Mitchell on
introducing the bill.
15:00
Alison McInnes (North East Scotland) (LD): I,
too, congratulate Margaret Mitchell on bringing the
bill to Parliament. Since stage 1, there have been
some changes to it that, in my view, improve it.
The bill now offers a slightly different definition of
apology. The new definition still includes the
important aspects of an apology—expression of
regret and a promise to look into the matter with a
view to preventing something similar from
happening again—but the removal of admissions
of fault and factual statements ensure that we
avoid
the
risk
of
causing
unintended
consequences.
As others have said, the bill also now exempts
proceedings under the Children’s Hearings
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(Scotland) Act 2011 from its scope. That had
caused me serious concern during stage 1
proceedings, because the bill as introduced could
have meant that children’s panels would not have
been able to do their job effectively. That was
because, currently, apologies outwith proceedings
may sometimes be used to establish grounds for
referral to the hearings system. The bill as
introduced could have had the potential to leave
some children and young people behind, so I
welcome the change to it.
In relation to protecting children and young
people, I turn to an area that has not been
discussed as much. During stage 1 proceedings,
the Government argued that the bill would add
further barriers to justice for the survivors of
historical child abuse. At the same time, the
Scottish Human Rights Commission and Margaret
Mitchell said that the bill had the potential to help
survivors.
I took the time to contact a number of survivor
groups to gain a better understanding of where
they stood on the issue. The response that I
received was that, in general, survivors support
the bill. One representative stated:
“many survivors of abuse do not wish to pursue legal
redress but closure is important to them to ensure ongoing
recovery. Survivors felt let down by those who should have
offered them care and were deeply affected by their
experiences. An apology does not put right what happened
but it acknowledges the pain and distress caused and gives
some comfort that lessons will be learned for the future.”

For many of the survivors, the issue is the time
bar rather than the ability to use an apology in
legal proceedings. The response I quoted is a
clear example of the way in which an apology can
have an important role to play in the healing
process. It shows how an apology can enable
people to move on with their lives.
During stage 1, I also raised concerns about the
potential clash of the bill with the duty of candour
provision in the Health (Tobacco, Nicotine etc and
Care) (Scotland) Bill. I am pleased that that clash
has been resolved. However, I note that the recent
briefing from the Nursing and Midwifery Council
states that the bill, as it stands, would prevent the
NMC’s fitness-to-practise panels from relying on
evidence that is currently admitted. I am therefore
grateful for the minister’s assurances this
afternoon that it is his intention that he will use the
powers in the bill to add a further exemption. That
is welcome clarification.
Finally, while I am still not entirely convinced
that the bill will create the much-needed cultural
change to make apologies more acceptable—
which, in large part, was the purpose of the bill—I
hope that it will be a good first step. Cultural and
attitudinal shifts take time to happen. It is
important that along with this legislation come
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appropriate education, training and guidance that
further encourage that shift. We need
organisations to encourage, not discourage,
admissions of fault and apologies. We need to
work together with the insurance industry to
dissuade it from barring its customers from making
apologies for fear of having their policies
invalidated. The Scottish Liberal Democrats intend
to support the bill at decision time.
I commend the member in charge of the bill,
Margaret Mitchell, for her determination to pursue
the issue and her willingness to negotiate with the
Government to ensure that the bill could progress
to this stage. I thank her for doing that and I hope
that the bill brings about the cultural change that
she hopes for.
15:04
Gil Paterson (Clydebank and Milngavie)
(SNP): I thank Margaret Mitchell for her
determination and the way in which she has
chaperoned her bill through Parliament. She has
been a good listener and made changes, and all
that is to her credit.
The aim of the bill is to provide that an
expression of apology is inadmissible as evidence
for the purposes of civil legal proceedings,
excluding defamation proceedings and fatal
accident inquiries. As drafted, the bill makes
provision for expressions of sympathy or regret,
and any admission of fault or undertakings does
not amount to an admission of liability. Apologies
have the great value of acknowledging that
something has gone wrong and demonstrating
that lessons have been learned.
In the not-too-distant past, it was common in
everyday life for people to make full apologies. It
was considered to be basic good manners and it
happened everywhere: in workplaces; at play,
whether that was in the school playground or
among older people at play; and in the home.
However, even in those days, people could fall out
for the simple reason that an apology was not
given. It might have been through pigheadedness, but someone not saying could
sometimes mean losing friends for life or starting a
feud.
Having said that, I note that it was much easier
in the past. I fear for the Americanisation of our
culture because it has changed it for the worse.
We now have an industry based around
ambulance chasing and no-win, no-fee cases.
When something happens within a company or
officialdom, they are less likely to say that they are
sorry, because they are worried about claims. We
need to get back to where we were, and the bill
will help us to achieve a more polite and nonconfrontational society. I know that it will not be
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easy because we are looking for a cultural
change.
Margaret Mitchell is to be congratulated on
listening to the witnesses, but I should not forget to
mention the Government, which has also played
its part in making the change happen. The bill gets
the balance right, and it will help to achieve the
change in attitude that we are looking for.
Scotland is not the first jurisdiction to have such
legislation. It is in force in the USA, Canada and
Australia. Although the laws are not identical, they
all seek the same outcome. An apology does not
mean that litigation does not happen, but saying
sorry does not mean that it will, and that is what
everyone is trying to achieve. Under the
legislation, a simple apology is just a simple
apology. A simple “Sorry” can be said without fear
of an admission of guilt. The bill gives space for an
apology to be given without the fear of litigation.
For many people in everyday life, a simple
apology still happens. However, even in serious
circumstances, such as historical child abuse,
victims crave an apology. That is not to say that
victims of historical abuse, sexual or otherwise,
would not want their case to be pursued in the
courts, but, for many people, an apology is an
enormous step forward in their lives. It could mean
them moving forward for the very first time. A
simple apology in itself can make a difference.
In general terms, as I explained, attitudes have
hardened, and we need to find a way to overcome
that with a simple apology. That could help society
to change. Margaret Mitchell’s bill can change
things for the better. She has been diligent in what
she has tried to achieve, and I thank her for that.
15:10
Gavin Brown: It has been a short but useful
debate, in which we have had references to
everything from Charles I to something that still
amuses me slightly: Margaret Mitchell saying,
back in 2012, “This should be pretty
straightforward.”
The passage of the bill is an example of how
legislation ought to work. The original bill is drafted
pretty well, and the broad principles are in the right
ball park. Over the course of committee
discussions and debates, the risks are removed
one by one and sections are strengthened, so that
at stage 3 we end up with a good bill with which it
is difficult to disagree.
Apart from members’ business debates, this is
one of the first debates that I have taken part in—
in many years in this Parliament—in which there
has not been an intervention on any of the
speakers.
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There have been some useful contributions to
the debate. I was interested to hear that Alison
McInnes has personally contacted groups and
individuals representing survivors of historical
abuse, and it was comforting to hear that they are
strongly in favour of the bill. That ties in exactly
with comments that Margaret Mitchell made to me
over the past couple of weeks. Given the genesis
of the bill and where it came from, it is absolutely
vital that those groups are still 100 per cent behind
it. I am very comforted to hear that that is the
case.
I enjoyed Gil Paterson’s contribution, as I
always do. He said that, back in the day,
apologies, for whatever reason, tended to happen
much more regularly than they do today. Like
many of us, he hopes that the bill will be a vital
first step in ensuring that we go back to where we
were.
A number of members have touched on—and
no doubt the Government, in closing, will touch
on—the fact that this is just the first step. As we
know, training will be required to ensure that those
on the front line are able to get things right. In
particular, they will need to be given careful
training on exactly what is included in and
excluded from the scope of the bill, given that
there are a number of exceptions. Those people
must be absolutely crystal clear about what they
are able to do and not do. We have heard that
guidance will be required, and I am sure that the
Government will want to involve Margaret Mitchell
and those on the Justice Committee in ensuring
that the guidance is as good as it can be, so that it
has the impact that we all want it to have.
Ultimately, the legislative change will be of great
value only if it leads to cultural change. That is
what we all want to see. We want to end the
perception that we cannot say sorry and that
somehow that is a sign of weakness, and we want
to calm the fears of litigation. Roderick Campbell
was right: we are not as prolific in terms of
litigation as some jurisdictions, but from listening
to the evidence there can be no doubt that some
witnesses have a genuine fear of it, and many
people give that genuine reason for not giving an
apology.
We do not know for sure exactly what impact
the bill will have, but I was particularly taken by the
part of the committee report that said that,
although legislation is not a magic formula, it has
“a role to play” even if it does not have a dramatic
effect. As long as it has some form of effect, it has
a role to play. Given the guidance and training that
we all want to see and which we will push for, I am
hopeful that it can have more than a minor effect.
Alison McInnes put it well. Although she said
that she was not sure what effect the bill will have,
she described it as a vital first step. She is
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absolutely right: this is a vital first step that we all
hope will have the impact that we desire. What we
can say for certain is that, if we did not take this
vital first step, we could almost guarantee that we
would not see the cultural change that we all want
to see. The bill is the first step; I am very hopeful
that it will have the impact that we want to see;
and I look forward to voting in favour of it at
decision time.
15:14
Graeme Pearson (South Scotland) (Lab):
Many members around the chamber have quite
properly acknowledged Margaret Mitchell’s hard
work and persistence in following through with the
bill: introducing it, shepherding it through
committee and having negotiations on it with the
Government. Her compromise at key moments
has also been touched on, when commonsense
responses were not in any way a betrayal of her
original intentions with the bill. We should also
acknowledge
Paul
Wheelhouse’s
sensible
responses on behalf the Government in bringing
us to where we are today—the birth of a new
piece of legislation, subject to the vote after the
debate.
Members have also acknowledged that the
Justice Committee and the clerks who service that
committee have done a great deal of background
work. That has brought us to a position that,
although not perfect—as a number of members
reflected when they said that this is a first stage—
is a declaration of intention on behalf of the
Parliament that there should be a different culture
or approach as we go forward.
The Scottish Human Rights Commission, in
supporting the approach that Margaret Mitchell
developed in her cross-party working group,
helped to provide the kernel that formed not only
part of the policy memorandum, but part of the bill
that we will vote on tonight.
The policy memorandum indicates that
obstacles to apologising exist in Scotland. It
argues that there is
“an entrenched culture in Scotland and elsewhere that
offering an apology when something has gone wrong is
perceived as a sign of weakness.”

It also refers to:
“a fear that an acknowledgement of fault can ... lead to
litigation.”

I would add a third point—that there is also an
individual fear, in a professional situation, that
offering an apology offers a threat to future
opportunities for career advancement, which
sometimes silences people and stops them saying
the right thing at the right time.


248

30

Margaret McDougall, Gavin Brown and other
members indicated that there is no compensation
culture in Scotland. However, as an example,
compensation payments made by the national
health service in Scotland through clinical
negligence and other risk indemnity schemes have
risen from £1.6 million in 2000-01 to £58.24 million
in 2010-11. I do not think that I will be alone in the
chamber in having dealt with constituents who
began a complaint journey merely wanting an
apology, an explanation and the confidence that
the circumstances would not be repeated. That
pertains not only to health service complaints, but
to the complaints that we receive across the
board.
The policy memorandum argues that in many
cases people complain about a particular situation
simply to achieve a sincere apology and an
assurance that the situation will improve for the
future. To that extent, I think that the change in
culture that is flagged up by the bill is to be
welcomed. It is an open door and an opportunity
for those who act on our behalf in public services
to offer an apology in the right circumstances. It is
also an opportunity to leave a complainer in no
doubt at an early stage that what they have said
has been heard, understood and believed, that the
evidence supports the fact that an apology is due
and that the apology is offered sincerely, with a
view to repairing the situation for the future.
The bill proposed by Margaret Mitchell, and now
agreed between her and the Government, goes a
long way towards providing the circumstances that
will make life better for the general public in the
future.
The bill will apply to all civil proceedings—apart
from those that many members mentioned—and it
is not retrospective in effect. Some members said
that they are unsure whether it will achieve what it
set out to achieve, but unless we take a step into
the unknown by agreeing to pass it this evening,
no change in culture can be achieved.
I welcome the bill. Like the Government, we will
support it when it comes to the vote.
15:20
Paul Wheelhouse: I thank all members for their
speeches, as I am sure that Margaret Mitchell will
do, and for their interest in promoting a culture
change in relation to apologies. It is clear that the
bill touches on an issue that is close to many
people’s hearts.
Like Graeme Pearson and other members, I
think that we have all met individuals who started
a journey wanting nothing more than an apology
and recognition that they were right to be
concerned about what had happened to them, so
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that they could move on, only for the issue to
snowball and become something more significant.
I am grateful for the widespread support that
Margaret Mitchell has had for the bill. That broad
support has made the process easier for the
Government as well as for her. I was struck, as I
was at stage 1, by her description of the bill’s
importance and its origins—securing her aim
today will be particularly poignant for her. I thank
members for their engagement on the bill and with
my team throughout the parliamentary process.
I thank Gavin Brown for his kind remarks. He
pointed out, very appropriately, that the process
has been a testament to the Parliament’s
procedures. We had a constructive debate at
stage 1, all parties worked constructively at stage
2, and at stage 3 I think that we have secured a
bill that meets the concerns that Margaret Mitchell
set out at the start of the process and allays any
concerns about it on the part of the Government
and members of other parties.
I thank Christine Grahame, the convener of the
Justice Committee, and all the committee
members for their detailed and careful
consideration, which helped to shape the bill. I
also thank individuals and organisations who
engaged with the bill process.
On Elaine Murray’s point about the difference
between a transitional and a transitory provision, I
thank her for not making an issue of the matter
during our consideration of amendments. I
understand that a transitory provision is similar in
nature to a transitional provision but might cover
the gap between new legislation coming into force
and old provisions being dropped by the
Parliament, and that a fixed date is usually
associated with such a provision. However, I will
be happy to get chapter and verse on that to
Elaine Murray in due course.
I was struck by what Gil Paterson said about
how in the past it was a matter of good manners to
apologise. As Gavin Brown said, it is to be
regretted that society has changed to such a
degree. I hope that Margaret Mitchell’s bill will
move us a little way towards the return of good
manners and the making of apologies where they
are warranted.
Margaret McDougall helpfully set out, for her
interest and for the benefit of members, how
concerns were addressed at stage 2. It is helpful
when parliamentarians explain our procedures to
the public, and she eloquently described how her
concerns about the Children’s Hearings (Scotland)
Act 2011 and other areas were addressed during
the passage of the bill, which again demonstrates
the merits of the process.
Rod Campbell referred to the insurance
industry. The bill makes provision for the effect of
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an apology in certain legal proceedings but does
not change the law in relation to the insurance
industry, which is reserved. There is no
requirement for an individual to make an apology.
However, by voting for the bill the Parliament will
send an important message about the value of
apologies and the need to encourage a culture in
which apologies are more freely offered, and I
hope that the insurance industry will take note of
that message. Nonetheless, in future, individuals
might also wish to consider the terms of their
insurance contracts in that regard. It is important
to make that point.
A number of members referred in the debate to
survivors of historical child abuse who took time to
consider the bill and share their thoughts on it. I
reiterate my thanks to the people who engaged
with me personally and to those who engaged with
other members. Alison McInnes referred to them.
It would have been wrong of us not to
acknowledge today the origins of the bill and the
particular group that may be impacted positively
by it.
On the points that Alison McInnes and others
made about education, training and guidance, I
fully accept that we need to try to support as best
we can the process to educate those in the public
services in particular, but also wider society, on
the benefits of the legislation and the advantages
that there may be to them. Many individuals who
work in the public sector have said to me that they
have wished that they could give an apology but
they were fearful of litigation. This is not to excuse
that, but I think that we can all understand the
pressures on them. I hope that, as Graeme
Pearson suggested, the bill will lead to a
significant step forward in that respect.
I thank the non-Government bills unit in the
Scottish Parliament, which has worked closely
with Margaret Mitchell as well as with Scottish
Government officials throughout the process and
supported our constructive discussions. As I
outlined, my main concern about the bill’s original
wording was that there was potential for the
unintended consequence of restricting access to
justice for pursuers who want to make a fair claim.
Based on discussions that we had involving the
non-Government bills unit and Margaret Mitchell
and on further engagement with stakeholders—not
least Professor Alan Miller—we concluded that it
was possible to find a suitable compromise that
would keep the essence of the bill but minimise
the unintended consequences. I believe that we
have achieved that today and I hope that the bill
will be agreed to at decision time.
I reiterate my thanks to Margaret Mitchell for
proposing the bill. I am grateful to her for the work
that she has done and for working with the
Government. As I said, I hope that the outcome of
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the bill process will send an important message
about the value of apologies that has the potential
to change attitudes in Scotland. I am pleased that
we have reached this point today and can support
the bill.
15:26
Margaret Mitchell: In closing the debate, I want
to thank some of the individuals without whom the
bill would not have reached this stage. I start with
Mary Dinsdale, Andrew Mylne and Neil Ross from
the non-Government bills unit, who have been a
tremendous support and a source of wise advice
throughout the process. Their hard work, research
and counsel have been invaluable, as was their
encouragement when even introducing the bill was
less than straightforward.
A good deal of research was carried out initially,
before the proposition for the bill was even mooted
with the NGBU, and again as the bill progressed. I
thank Kate Wane and Greig Lamont for the huge
amount of work that they carried out to get the bill
off the ground and for presenting a case for its
introduction. Before the draft bill was produced,
further research was required, and Douglas
Maxwell’s research and involvement were a
tremendous help.
I give particular thanks to my parliamentary
researcher Felicity Hollands for her continuous
support and advice, and I also thank Maureen
Morrison, who helped to smooth the bill through its
passage prior to stage 2.
It would be remiss of me not to acknowledge the
sound guidance on the bill’s competence from the
Law Society of Scotland’s Michael Clancy. With
analytical precision, he established that the bill
was competent as it merely clarifies the law of
evidence in civil proceedings.
I owe a huge debt of gratitude to Professor Prue
Vines, who is based in the faculty of law at the
University of New South Wales. As well as being a
visiting professor at the University of Strathclyde,
she is the recognised academic expert on
apologies
legislation.
Her
world-renowned
research on apologies and the effect of the New
South Wales apologies legislation significantly
informed the bill as introduced. She gave me
excellent advice based on her research on what
constitutes an effective apology, and she
responded immediately when the bill appeared to
be floundering, by helping to tease out the
problem and giving her comments on a proposed
way forward. I know that she will derive a huge
amount of pleasure if the Parliament passes the
bill tonight.
John Sturrock QC also provided muchappreciated support and suggestions throughout
the bill’s introduction and passage. In particular, I
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thank him for organising an event in the
Parliament with Ken Cloke, the mediator and
internationally acclaimed writer on conflict
resolution. Ken’s powerful testimonies highlighting
the effectiveness of an apology in his own work as
a mediator reminded me of and confirmed how
important it was to press ahead with the bill secure
in the knowledge that aiding a culture of
apologising to flourish in Scotland benefits both
those who have been harmed and those who are
responsible for the harm that has been caused.
I have referred to the role that was played by
Professor Alan Miller, the chair of the Scottish
Human Rights Commission, in making me aware
of apologies legislation in the first place when he
visited the cross-party group on adult survivors of
childhood sexual abuse. His conviction, and that of
Prue Vines, that a protected apology is essential
for apologies legislation to be truly effective has
been crucial to my understanding that the apology
must be inadmissible in civil proceedings. When it
was suggested, at stage 1, that the bill should
follow the wording of the Compensation Act 2006,
which allows an apology to be admissible,
Professor Miller succinctly explained the adverse
consequences that would follow. He said:
“Adopting a similar model to that of the Compensation
Act 2006 would not achieve the aims of the Bill and would
not meet the expectations of survivors of historic child
abuse in Scotland.”

His views, as well as the experience of the crossparty group on the adult survivors of childhood
sexual abuse, proved to be pivotal in helping to
ensure that the inadmissibility provision remained.
I pay tribute to the members of the cross-party
group for their contributions and their consistent
and continued support during the scrutiny process.
It is worth reiterating the views of a representative
of one of the survivor organisations on the CPG,
who confirmed that, for many survivors, it is not
legal actions or compensation that are important.
What they want above all else is closure and to
move on with their lives, as that helps the healing
process. The acknowledgement of what happened
also gives them hope that they can perhaps
prevent the same fate from befalling someone
else.
The first recognised apologies legislation was
enacted in Massachusetts, in the United States, in
1986, after a young girl named Claire Saltonstall
was hit and killed by a car while she was riding her
bicycle near her family home and the driver who
struck her never apologised. Her father, William L
Saltonstall, who was a state senator, was angry
that the driver had not expressed contrition. He
was told that the driver dared not risk apologising
because it could have constituted an admission in
the litigation surrounding the girl’s death. Upon his
retirement, the senator and his successor
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presented the legislature with a bill that was
designed to create a safe harbour for would-be
apologisers. As was stated at stage 1, that was
the first tentative step, which has since resulted in
more than 35 US states and many nations around
the world, including Australia, Canada and New
Zealand, introducing apologies legislation.
In the consultation that went out prior to my bill’s
introduction, I cited a scenario that every member
will recognise. A constituent comes to them and
outlines an adverse experience, whether it
involves a local authority, the police, a utility or
retail company or a quango. The constituent then
goes on to say that they do not want to take legal
action; they want an acknowledgement that the
adverse experience has occurred, an apology and,
above all, to ensure that the same thing does not
happen to anyone else. However, we all know
that, more often than not, fear of litigation prevents
their receiving that apology. I am hugely gratified
that, while the duty of candour will apply to the
health service, the Apologies (Scotland) Bill,
addresses and resolves the problem of fear of
litigation elsewhere in both the public and private
sectors, which has positive and significant
implications for early resolution, preventative
spend and savings.
If the bill is passed this evening, I will be
immensely proud that Scotland is leading the way
on apologies legislation in the UK.
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Amendments to the Bill since the previous version are indicated by sidelining in the right
margin. Wherever possible, provisions that were in the Bill as introduced retain the original
numbering.

Apologies (Scotland) Bill
[AS PASSED]

An Act of the Scottish Parliament to make provision for the effect of an apology in certain legal
proceedings.

1

Effect of apology in legal proceedings
In any legal proceedings to which this Act applies, an apology made (outside the
proceedings) in connection with any matter

5

(a) is not admissible as evidence of anything relevant to the determination of liability
in connection with that matter, and
(b) cannot be used in any other way to the prejudice of the person by or on behalf of
whom the apology was made.
10

2

Legal proceedings covered
(1)

This Act applies to all civil proceedings except
(za) inquiries (including joint inquiries) which the Scottish Ministers cause to be held
under section 1 of the Inquiries Act 2005 or which they convert under section 15
of that Act into inquiries under that Act,
(zb) proceedings under the Children’s Hearings (Scotland) Act 2011,

15

(a) inquiries under the Inquiries into Fatal Accidents and Sudden Deaths etc.
(Scotland) Act 2016, and
(b) defamation proceedings.
20

(1A) This Act does not apply to an apology made in accordance with the duty of candour
procedure set out in Part 2 of the Health (Tobacco, Nicotine etc. and Care) (Scotland)
Act 2016.
(2)

This Act does not apply to criminal proceedings.

(3)

The Scottish Ministers may by regulations modify the exceptions in subsections (1) and
(1A) so as to add an exception, vary the description of an exception or remove an
exception.

(4)

Regulations under subsection (3) are subject to the affirmative procedure.
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Apologies (Scotland) Bill
(5)

3

Regulations under subsection (3) may include transitional, transitory or saving
provision.
Definition of apology
In this Act an apology means any statement made by or on behalf of a person which
indicates that the person is sorry about, or regrets, an act, omission or outcome and
includes any part of the statement which contains an undertaking to look at the
circumstances giving rise to the act, omission or outcome with a view to preventing a
recurrence.

5

4

No retrospective effect
This Act applies to an apology only if

10

(a) the apology is made after the time when section 1 comes into force, and
(b) the legal proceedings referred to in that section have not begun before that time.
5

15

20

6

Commencement
(1)

This section and section 6 come into force on the day after Royal Assent.

(2)

The other provisions of this Act come into force on such date as the Scottish Ministers
may by regulations appoint.

(3)

Different days may be appointed for different purposes.

(4)

Regulations under subsection (2) may include transitional, transitory or saving
provision.
Short title
The short title of this Act is the Apologies (Scotland) Act 2015.
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