Criminal Justice (Scotland) Bill
2nd Marshalled List of Amendments for Stage 2
The Bill will be considered in the following order—
Sections 57 to 61
Sections 62 to 87
Sections 1 to 52
Sections 53 to 56
Long Title

Schedule 2
Schedule 3
Schedule 1
Sections 88 to 91

Amendments marked * are new (including manuscript amendments) or have been altered.
Before section 83
Michael Matheson
69

Before section 83, insert—
<CHAPTER
PUBLICATION OF PROSECUTORIAL TEST
Publication of prosecutorial test
(1)

The Lord Advocate must make available to the public a statement setting out in general
terms the matters about which a prosecutor requires to be satisfied in order to initiate,
and continue with, criminal proceedings in respect of any offence.

(2)

The reference in subsection (1) to a prosecutor is to one within the Crown Office and
Procurator Fiscal Service.>
Section 83

Michael Matheson
70

Leave out section 83
Section 84
Michael Matheson

71

Leave out section 84
Section 85
Michael Matheson

72

Leave out section 85
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Section 86
Michael Matheson
73

In section 86, page 39, line 24, leave out <, a detained person is to participate in a specified> and
insert <at any time before or at a specified hearing, a detained person is to participate in the>
Michael Matheson

74

In section 86, page 39, line 32, leave out <an ad hoc hearing held> and insert <any proceedings at
a specified hearing or otherwise in the case>
Michael Matheson

75

In section 86, page 39, line 35, leave out <a specified hearing or such an ad hoc hearing> and
insert <any specified hearing or other proceedings>
Michael Matheson

76

In section 86, page 39, line 37, after <hearing> insert <or other proceedings>
Michael Matheson

77

In section 86, page 40, line 1, after <hearing> insert <or other proceedings>
Michael Matheson

78

In section 86, page 40, line 6, leave out <a specified hearing> insert <any specified hearing or
other proceedings>
Michael Matheson

79

In section 86, page 40, line 9, after <charge> insert <on any complaint or indictment>
Michael Matheson

80

In section 86, page 40, line 16, leave out from beginning to <where> in line 21 and insert—
<(3)

The court may postpone a specified hearing to a later day if>

Michael Matheson
81

In section 86, page 40, leave out lines 26 to 28
Michael Matheson

82

In section 86, page 40, line 28, at end insert—
<Effect of postponement
(1)

Except where a postponement under section 288I(3) is while section 18(2) of
the Criminal Justice (Scotland) Act 2015 applies to a detained person, the
following do not count towards any time limit arising in such a person’s case if
such a postponement in the case is to the next day on which the court is
sitting—
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(a) that next day,
(b) any intervening Saturday, Sunday or court holiday.
(2)

Even while section 18(2) of the Criminal Justice (Scotland) Act 2015 applies to
a detained person, that section does not prevent a postponement under section
288I(3) in the person’s case.

(3)

In section 288I and this section, ―postpone‖ includes adjourn.>
After section 86

Michael Matheson
83

After section 86, insert—
<Electronic proceedings
(1)

In section 305 (Acts of Adjournal) of the 1995 Act, after subsection (1) there is
inserted—
―(1A) Subsection (1) above extends to making provision by Act of Adjournal for
something to be done in electronic form or by electronic means.‖.

(2)

These provisions of the 1995 Act are repealed—
(a) in section 141—
(i)

subsection (3A),

(ii) in subsection (5), the words ―(including a legible version of an electronic
communication)‖,
(iii) subsection (5ZA),
(iv) in subsection (5A), paragraph (b) together with the word ―or‖ immediately
preceding it,
(v) subsections (6A), (7A) and (7B),
(b) section 303B together with the italic heading immediately preceding it,
(c) section 308A.
(3)

In the Criminal Proceedings etc. (Reform) (Scotland) Act 2007, section 42 is repealed.>

Michael Matheson
84

After section 86, insert—
<CHAPTER
AUTHORISATION UNDER PART III OF THE POLICE ACT 1997
Authorisation of persons other than constables
In section 108 (interpretation of Part III) of the Police Act 1997, after subsection (1)
there is inserted—
―(1A) A reference in this Part to a staff officer of the Police Investigations and
Review Commissioner is to any person who—
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(a) is a member of the Commissioner’s staff appointed under paragraph 7A
of schedule 4 to the Police, Public Order and Criminal Justice (Scotland)
Act 2006, or
(b) is a member of the Commissioner’s staff appointed under paragraph 7 of
that schedule to whom paragraph 7B(2) of that schedule applies.‖.>
Margaret Mitchell
105

After section 86, insert––
<CHAPTER
EVIDENCE RELATING TO SEXUAL OFFENCES: LEGAL REPRESENTATION
Evidence relating to sexual offences: legal representation
In section 275 (exception to restrictions under section 274) of the 1995 Act, after
subsection (5), insert—
―(5A) Where an application under subsection (1) is made, the complainer must in
respect of that application—
(a) be informed of the right of the complainer—
(i)

to seek legal advice,

(ii) to appoint a legal representative,
(b) be given the opportunity—
(i)

to seek such advice,

(ii) to appoint such a representative.
(5B) Where the complainer appoints a legal representative—
(a) a copy of the application must be sent to the legal representative, and
(b) the legal representative must be given an opportunity to—
(i)

submit written evidence on the matters set out in the application in
accordance with subsection (3),

(ii) represent the complainer at any hearing in relation to the
application.
(5C) The Scottish Ministers must by regulations make provision for fees incurred by
a legal representative appointed under subsection (5B) to be paid out of the
Scottish Legal Aid Fund.‖.>
Section 87
Michael Matheson
85

In section 87, page 42, line 12, leave out <a time period> and insert <or extend a time limit>

Michael Matheson
86

In section 87, page 42, leave out line 18
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Michael Matheson
87

In section 87, page 42, line 27, at end insert—
<55CA

Steps following arbitration

(1)

If representations under section 55B(1) are made in terms settled through
arbitration in accordance with the PNBS’s constitution, the Scottish Ministers
must take all reasonable steps appearing to them to be necessary for giving
effect to those representations.

(2)

However, this—
(a) requires the Scottish Ministers to take such steps only in qualifying cases
(see paragraph 4C(2) of schedule 2A),
(b) does not require the Scottish Ministers—
(i)

to take such steps in relation to representations that are no longer
being pursued by the PNBS, or

(ii) where such steps would comprise or include the making of
regulations under section 48, to make regulations under that
section more than once with respect to the same representations.>
Michael Matheson
88

In section 87, page 42, line 34, leave out from <subsection> to end of line and insert <this
Chapter, ―reporting year‖ is as defined in the PNBS’s constitution.‖.>
Michael Matheson

89

In section 87, page 43, line 3, at end insert—
<( )

In section 125 (subordinate legislation) of the Police and Fire Reform (Scotland) Act
2012, after subsection (3) there is inserted—
―(3A) Regulations under paragraph 4(6) of schedule 2A are subject to the affirmative
procedure if they include provisions of the kind mentioned in paragraph 4B(2)
or 4C(2) of that schedule.‖.>
Schedule 3

Michael Matheson
91

In schedule 3, page 50, leave out line 6
Michael Matheson

92

In schedule 3, page 50, line 12, leave out <and deputy chairperson>
Michael Matheson

93

In schedule 3, page 50, line 18, leave out <or deputy chairperson>
Michael Matheson

94

In schedule 3, page 50, line 21, at end insert—
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<Temporary chairperson
(1)

The PNBS may have a temporary chairperson if (for the time being)—
(a) there is no chairperson, or
(b) the chairperson is unavailable to act.

(2)

A reference in this Chapter to the chairperson is to be read, where appropriate
to do so by virtue of sub-paragraph (1), as meaning or including (as the context
requires) the temporary chairperson.>

Michael Matheson
95

In schedule 3, page 50, line 24, leave out <chairperson or deputy chairperson> and insert <the
chairperson>
Michael Matheson

96

In schedule 3, page 50, line 34, leave out from second <the> to end of line 35 and insert
<consensus to be reached among the members of the PNBS on the terms of representations to be
made under section 55B(1) or 55C(1).>
Michael Matheson

97

In schedule 3, page 51, leave out lines 1 and 2 and insert—
<( )

The constitution—
(a) may require a dispute on representations to be made under section
55B(1) to be submitted to arbitration by agreement among the members
to do so, and must not prevent such a dispute from being submitted to
arbitration on such agreement (except prevention by way of limitation as
allowed below),
(b) may—
(i)

authorise the chairperson to submit such a dispute to arbitration
without such agreement,

(ii) limit how often within a reporting year such a dispute can be
submitted to arbitration (including limitation framed by reference
to particular matters or circumstances).>
Michael Matheson
98

In schedule 3, page 51, line 18, at end insert—
<(6)

The constitution, or any revision of it, has effect only when brought into effect
by the Scottish Ministers by regulations.>

Michael Matheson
99

In schedule 3, page 51, line 18, at end insert—
<Process of arbitration
4A(1)

Sub-paragraph (2) applies where—

6

(a) a dispute is submitted to arbitration in accordance with the constitution,
and
(b) no arbitration agreement relating to the dispute is in place.
(2)

A document submitting the dispute to arbitration is deemed to be an arbitration
agreement.

(3)

For the application of the Arbitration (Scotland) Act 2010, a reference in this
paragraph to an arbitration agreement is to such an agreement as defined by
section 4 of that Act.

4B(1)

Sub-paragraph (2) applies for the purpose of arbitration in accordance with the
constitution (whether such arbitration arises by reason of a real or deemed
arbitration agreement).

(2)

Regulations under paragraph 4(6) may include provisions disapplying or
modifying the mandatory rules in schedule 1 to the Arbitration (Scotland) Act
2010.

4C(1)
(2)

Sub-paragraph (2) applies for the purpose of the operation of section 55CA.
Regulations under paragraph 4(6) may include provisions specifying, by
reference to particular matters or circumstances, what are qualifying cases.>

Michael Matheson
100

In schedule 3, page 51, line 21, leave out <and deputy chairperson>
After section 87
Michael Matheson

90

After section 87, insert—
<Consequential and transitional
(1)

In connection with section 87—
(a) in schedule 1 to the Freedom of Information (Scotland) Act 2002, after paragraph
50A there is inserted—
―50B

The Police Negotiating Board for Scotland.‖,

(b) in schedule 2 to the Public Appointments and Public Bodies etc. (Scotland) Act
2003, at the appropriate place under the heading referring to offices there is
inserted—
―Chairperson of the Police Negotiating Board for Scotland‖.
(2)

On the coming into force of section 87—
(a) a person then holding office as the chairman of the Police Negotiating Board for
the United Kingdom by virtue of section 61(2) of the Police Act 1996 is to be
regarded as if appointed as the chairperson of the Police Negotiating Board for
Scotland under paragraph 2(2) of schedule 2A to the Police and Fire Reform
(Scotland) Act 2012,
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(b) any agreements then extant within or involving the Police Negotiating Board for
the United Kingdom (so far as relating to the Police Service of Scotland) of the
kind for which Chapter 8A of Part 1 of the Police and Fire Reform (Scotland) Act
2012 includes provision are to be regarded as if made as agreements within or
involving the Police Negotiating Board for Scotland by virtue of that Chapter.>
Before section 1
Alison McInnes
50

Before section 1, insert—
<PART
SEARCH BY POLICE OF PERSON NOT ARRESTED
Police powers of search where person not arrested
(1)

A constable must not search—
(a) a person,
(b) a vehicle, or
(c) anything which is in or on a vehicle,
without a warrant, unless subsection (3) applies.

(2)

It is immaterial whether the person consents to being the subject of a search.

(3)

This subsection applies where the search is conducted in accordance with—
(a) a power conferred by an enactment, and
(b) the terms of a code of practice issued by the Scottish Ministers under section
(Police powers of search where person not arrested: code of practice).

(4)

This Part applies to a vessel, aircraft or hovercraft as it applies to a vehicle.

(5)

For the purposes of subsection (4), ―vessel‖ includes any ship, boat, raft or other
apparatus constructed or adapted for floating on water.>

Alison McInnes
51

Before section 1, insert—
<Police powers of search where person not arrested: code of practice
(1)

The Scottish Ministers must, by regulations, set out a code of practice in connection
with the exercise by constables of powers under any enactment to search a person who
has not been arrested in connection with an offence.

(2)

The code of practice must set out—
(a) the circumstances in which any such power may be exercised,
(b) the procedure to be followed in the exercise of any such power,
(c) the record to be kept, and the right of any person to receive a copy of the record,
of the exercise of any such power, and
(d) such other matters as the Scottish Ministers consider appropriate.
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(3)

Regulations for the first code of practice under subsection (1) must be laid before the
Parliament no later than the end of the period of one year beginning with the day of
Royal Assent.

(4)

The Scottish Ministers must—
(a) keep the code of practice under review, and
(b) lay regulations for a revised code of practice before the Parliament no later than 4
years after the day on which regulations for the previous code of practice are laid.

(5)

Before making regulations under subsection (1) setting out the first or a revised code of
practice, the Scottish Ministers must consult—
(a) the chief constable,
(b) the Scottish Police Authority,
(c) the Scottish Human Rights Commission,
(d) Scotland’s Commissioner for Children and Young People, and
(e) such other persons as they consider appropriate,
on a draft of the code of practice.

(6)

Regulations under subsection (1) are subject to the affirmative procedure.>

Alison McInnes
52

Before section 1, insert—
<Police powers of search: annual reporting
In subsection (3) of section 39 (the Scottish Police Authority’s annual report) of the
Police and Fire Reform (Scotland) Act 2012—
(a) the word ―and‖ at the end of paragraph (a) is repealed, and
(b) after paragraph (b) there is inserted ―and
(c) a record of the number of searches without a warrant of persons not
arrested carried out by the Police Service during the reporting year,
including in particular and where practicable a record of—
(i)

the number of instances where an individual has been searched on
more than one occasion,

(ii) the profile, as regards age, gender and ethnic or national origin, of
those searched,
(iii) the proportion of searches that resulted in anything being found,
(iv) the proportion of searches that resulted in a matter being reported
to the procurator fiscal, and
(v) the number of complaints made to the Police Service about the
conduct of searches.‖.>
Section 1
Michael Matheson
111

In section 1, page 1, leave out lines 18 to 20 and insert—
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<( ) continue committing the offence, or
( ) obstruct the course of justice in any way, including by—
(i)

seeking to avoid arrest, or

(ii) interfering with witnesses or evidence.>
Michael Matheson
112

In section 1, page 1, line 20, at end insert—
<( )

For the avoidance of doubt, an offence is to be regarded as not punishable by
imprisonment for the purpose of subsection (2) only if no person convicted of the
offence can be sentenced to imprisonment in respect of it.>
Section 2

Michael Matheson
113

In section 2, page 1, line 25, at end insert—
<( )

Where—
(a) a constable who is not in uniform arrests a person under section 1, and
(b) the person asks to see the constable’s identification,
the constable must show identification to the person as soon as reasonably practicable.>
Section 3

Michael Matheson
114

In section 3, page 2, line 9, at end insert <, and
( ) of the person’s right to have—
(i)

intimation sent to a solicitor under section 35, and

(ii) access to a solicitor under section 36.>
Section 4
Michael Matheson
115

In section 4, page 2, line 12, at end insert—
<(2)

Subsection (1) ceases to apply, and the person must be released from police custody
immediately, if—
(a) the person has been arrested without a warrant,
(b) the person has not yet arrived at a police station in accordance with this section,
and
(c) in the opinion of a constable there are no reasonable grounds for suspecting that
the person has committed—
(i)

the offence in respect of which the person was arrested, or
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(ii) an offence arising from the same circumstances as that offence.
(3)

For the avoidance of doubt, subsection (1) ceases to apply if, before arriving at a police
station in accordance with this section, the person is released from custody under section
19(2).>
Section 5

John Finnie
10

In section 5, page 2, line 28, leave out <(verbally or in writing)>
John Finnie

11

In section 5, page 2, line 30, at end insert <(and, regardless of whether those Articles allow or
require information to be provided in writing only, the person must be provided with all such
information both verbally and in writing).>
Section 6
Michael Matheson

116

In section 6, page 2, line 32, at end insert <by a constable>
Michael Matheson

117

In section 6, page 3, line 5, at end insert—
<( ) the time at which the person ceases to be in police custody.>
Michael Matheson

118

In section 6, page 3, line 5, at end insert—
<( )

Where relevant, there must be recorded in relation to an arrest by a constable—
(a) the reason that the constable who released the person from custody under
subsection (2) of section 4 formed the opinion mentioned in paragraph (c) of that
subsection,>

Michael Matheson
119

In section 6, page 3, line 9, at end insert—
<( ) the time at which, and the identity of the person by whom, the person is informed
of the matters mentioned in section (Information to be given if sexual offence),>
Michael Matheson

120

In section 6, page 3, line 14, at end insert—
<( ) section (Social work involvement in relation to under 18s),>
Michael Matheson

121

In section 6, page 3, leave out lines 17 to 21
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Michael Matheson
122

In section 6, page 3, line 27, after <any> insert <custody>
Michael Matheson

123

In section 6, page 3, line 29, at end insert—
<( )

If a constable considers whether to give authorisation under section (Authorisation for
keeping in custody beyond 12 hour limit) there must be recorded—
(a) whether a reasonable opportunity to make representations has been afforded in
accordance with subsection (4)(a) of that section,
(b) if the opportunity referred to in paragraph (a) has not been afforded, the reason for
that,
(c) the time, place and outcome of the constable’s decision, and
(d) if the constable’s decision is to give the authorisation—
(i)

the grounds on which it is given,

(ii) the time at which, and the identity of the person by whom, the person is
informed and reminded of things in accordance with section (Information
to be given on authorisation under section (Authorisation for keeping in
custody beyond 12 hour limit)), and
(iii) the time at which the person requests that intimation be sent under section
(Information to be given on authorisation under section (Authorisation for
keeping in custody beyond 12 hour limit))(3)(a) and the time at which it is
sent.
( )

Where a person is held in police custody by virtue of authorisation given under section
(Authorisation for keeping in custody beyond 12 hour limit) there must be recorded—
(a) the time, place and outcome of any custody review under section 9,
(b) the time at which any interview in the circumstances described in section 13(6)
begins and the time at which it ends.>
Section 7

John Finnie
12

In section 7, page 4, line 13, after <who> insert––
<( ) is of the rank of sergeant or above, and
( )>
Section 8
Michael Matheson

124

In section 8, page 4, line 22, after <reason> insert <that>
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Michael Matheson
125

In section 8, page 4, line 23, at end insert <and the fact that the person may be kept in custody for
a further 12 hours under section (Authorisation for keeping in custody beyond 12 hour limit)>
John Pentland
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In section 8, page 4, line 23, at end insert <, and
( ) the circumstances in which the 12 hour limit may be extended to 24 hours under
section (Extension of 12 hour limit to 24 hours in exceptional circumstances).>
Section 9
Michael Matheson

126

In section 9, page 4, line 25, leave out from beginning to <consider> in line 29 and insert—
<(1)

A custody review must be carried out—
(a) when a person has been held in police custody for a continuous period of 6 hours
by virtue of authorisation given under section 7, and
(b) again, if authorisation to keep the person in police custody is given under section
(Authorisation for keeping in custody beyond 12 hour limit), when the person has
been held in custody for a continuous period of 6 hours by virtue of that
authorisation.

(2)

A custody review entails the consideration by a constable of>

Michael Matheson
127

In section 9, page 4, line 31, leave out <The constable mentioned in subsection (2) must be> and
insert <A custody review must be carried out by>
Michael Matheson

128

Move section 9 to after section 12
Section 10
Michael Matheson

129

In section 10, page 5, line 2, after <7(4)> insert <, (Authorisation for keeping in custody beyond
12 hour limit)(3)(b)>
Michael Matheson

130

In section 10, page 5, line 12, at end insert <fully>
Mary Fee

39

In section 10, page 5, line 12, at end insert—
<( ) the effect of keeping the person in custody on a child for whom the person has
responsibility,>
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Michael Matheson
131

Move section 10 to after section 12
Section 11
Michael Matheson

132

In section 11, page 5, line 17, leave out from <a> to <(a)> in line 18 and insert—
<(a) a person>
Michael Matheson

133

In section 11, page 5, line 20, leave out <time> and insert <period>
John Pentland
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In section 11, page 5, line 21, at beginning insert <Subject to section (Extension of 12 hour limit
to 24 hours in exceptional circumstances),>
Michael Matheson

134

In section 11, page 5, line 22, at end insert <, or
( ) authorisation to keep the person in custody has been given under section
(Authorisation for keeping in custody beyond 12 hour limit)>
After section 11
John Pentland

15

After section 11, insert—
<Extension of 12 hour limit to 24 hours in exceptional circumstances
(1)

Section 11(2) does not apply if the conditions in subsection (2) are met.

(2)

The conditions are that a constable who is of the rank of inspector or above is
satisfied—
(a) that the test in section 10 is met, and
(b) that there are exceptional circumstances that justify continuing to hold the person
in police custody.

(3)

A person may continue to be held in police custody by virtue of subsection (2) for more
than a continuous period of 24 hours only if a constable charges the person with an
offence.

(4)

Without prejudice to the generality of subsection (2)(b), ―exceptional circumstances‖
includes circumstances—
(a) where a doctor certifies that the person is, whether due to the influence of alcohol
or drugs or for some other reason, not fit to be interviewed before the end of the
12 hour period mentioned in section 11,
(b) where the constable mentioned in subsection (2) considers that—
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(i)

access to another person in accordance with section 32, or

(ii) support from another person in accordance with section 33,
cannot be provided in sufficient time before the end of the 12 hour period,
(c) where the constable mentioned in subsection (2) considers that continuing to hold
the person in police custody is essential to ensure the safety of the person or
another person.
(5)

The Scottish Ministers may, by regulations subject to the affirmative procedure, modify
subsection (4) to further define, add to, remove or otherwise modify circumstances that
may constitute ―exceptional circumstances‖ for the purposes of subsection (2)(b).>
Section 12

John Pentland
16

In section 12, page 5, line 33, after <11> insert <, and as the case may be the 24 hour period
mentioned in section (Extension of 12 hour limit to 24 hours in exceptional circumstances),>
After section 12
Michael Matheson

135

After section 12, insert—
<Authorisation for keeping in custody beyond 12 hour limit
(1)

A constable may give authorisation for a person who is in police custody to be kept in
custody for a continuous period of 12 hours, beginning when the 12 hour period
mentioned in section 11 ends.

(2)

Authorisation may be given only by a constable who—
(a) is of the rank of inspector or above, and
(b) has not been involved in the investigation in connection with which the person is
in police custody.

(3)

Authorisation may be given only if—
(a) the person has not been held in police custody by virtue of authorisation given
under this section in connection with—
(i)

the offence in connection with which the person is in police custody, or

(ii) an offence arising from the same circumstances as that offence, and
(b) the constable is satisfied that—
(i)

the test in section 10 will be met when the 12 hour period mentioned in
section 11 ends,

(ii) the offence in connection with which the person is in police custody is an
indictable offence, and
(iii) the investigation is being conducted diligently and expeditiously.
(4)

Before deciding whether or not to give authorisation the constable must—
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(a) where practicable afford a reasonable opportunity to make verbal or written
representations to—
(i)

the person, or

(ii) if the person so chooses, the person’s solicitor, and
(b) have regard to any representations made.
(5)

If authorisation is given, it is deemed to be withdrawn if the person is released from
police custody before the 12 hour period mentioned in section 11 ends.

(6)

Subsection (7) applies when—
(a) by virtue of authorisation given under this section, a person has been held in
police custody for a continuous period of 12 hours (beginning with the time at
which the 12 hour period mentioned in section 11 ended), and
(b) during that period the person has not been charged with an offence by a constable.

(7)

The person may continue to be held in police custody only if a constable charges the
person with an offence.>

Michael Matheson
136

After section 12, insert—
<Information to be given on authorisation under section (Authorisation for keeping
in custody beyond 12 hour limit)
(1)

This section applies when authorisation to keep a person in custody is given under
section (Authorisation for keeping in custody beyond 12 hour limit).

(2)

The person must be informed—
(a) that the authorisation has been given, and
(b) of the grounds on which it has been given.

(3)

The person—
(a) has the right to have the information mentioned in subsection (2) intimated to a
solicitor, and
(b) must be informed of that right.

(4)

The person must be reminded about any right which the person has under Chapter 5.

(5)

Subsection (4) does not require that a person be reminded about a right to have
intimation sent under either of the following sections if the person has exercised the
right already—
(a) section 30,
(b) section 35.

(6)

Information to be given under subsections (2), (3)(b) and (4) must be given to the person
as soon as reasonably practicable after the authorisation is given.

(7)

Where the person requests that intimation be sent under subsection (3)(a), the intimation
must be sent as soon as reasonably practicable.>
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Section 13
Michael Matheson
137

In section 13, page 6, line 17, leave out <section 11> and insert <sections 11 and (Authorisation
for keeping in custody beyond 12 hour limit)>
John Pentland
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In section 13, page 6, line 17, at end insert <and as the case may be the 24 hour period mentioned
in section (Extension of 12 hour limit to 24 hours in exceptional circumstances).>
Michael Matheson

138

In section 13, page 6, line 18, leave out <time> and insert <period>
Michael Matheson

139

In section 13, page 6, line 21, leave out <to a hospital for that purpose> and insert <as quickly as
is reasonably practicable—
(i)

to a hospital for the purpose of receiving medical treatment, or

(ii) to a police station from a hospital to which the person was taken for the
purpose of receiving medical treatment.>
Michael Matheson
140

In section 13, page 6, line 22, leave out <time> and insert <period>
Michael Matheson

141

In section 13, page 6, line 23 after <to> insert <or from>
Section 14
John Finnie
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In section 14, page 6, line 32, leave out from <and> to end of line 33
Michael Matheson

142

In section 14, page 6, leave out line 33 and insert—
<( ) either—
(i)

the person has not been subject to a condition imposed under subsection (2)
in connection with a relevant offence, or

(ii) it has not been more than 28 days since the first occasion on which a
condition was imposed on the person under subsection (2) in connection
with a relevant offence.>
Elaine Murray
47

In section 14, page 6, line 35, leave out from <ensuring> to end of line 36 and insert <securing—
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(a) that the person surrenders to custody if required to do so,
(b) that the person does not commit an offence while released,
(c) that the person does not interfere with a witness or otherwise obstruct the course
of the investigation into a relevant offence,
(d) the protection of the person, or
(e) if the person is under 18 years of age, the welfare or interests of the person.>
Michael Matheson
143

In section 14, page 6, line 36, at end insert—
<( )

A condition under subsection (2)—
(a) may not require the person to be in a specified place at a specified time,
(b) may require the person—
(i)

not to be in a specified place, or category of place, at a specified time, and

(ii) to remain outwith that place, or any place falling within the specified
category (if any), for a specified period.>
John Finnie
19

In section 14, page 6, line 36, at end insert––
<(2A) When imposing a condition under subsection (2), the constable is to specify the period
for which the condition is to apply.
(2B) The period specified under subsection (2A) is to be such period, not exceeding 28 days,
as the appropriate constable considers necessary and proportionate for the purpose of
ensuring the proper conduct of the investigation into a relevant offence.
(2C) In any case where a person has previously been subject to a condition imposed under
subsection (2) in connection with a relevant offence, the reference in subsection (2B) to
28 days is to be read as a reference to 28 days minus the number of days on which the
person was so subject.>
Michael Matheson

144

In section 14, page 6, line 38, leave out <Chapter 7> and insert <schedule (Breach of liberation
condition)>
Michael Matheson

145

In section 14, page 6, line 39, leave out subsection (4)
John Finnie

20

In section 14, page 6, line 39, leave out from <(1)(c)> to end of line 3 on page 7 and insert
<(2C)>
Michael Matheson

146

In section 14, page 7, line 7, leave out <inspector> and insert <sergeant>
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Section 15
Michael Matheson
147

In section 15, page 7, line 15, leave out from <last> to <14(4)> and insert <day falling 28 days
after the first occasion on which a condition was imposed on the person under section 14(2) in
connection with a relevant offence>
John Finnie

21

In section 15, page 7, line 15, leave out <28 day period described in section 14(4)> and insert
<period specified under section 14(2A)>
Section 17
John Finnie

22

In section 17, page 8, line 17, at end insert <,
( ) to have the period for which the condition applies reduced.>
John Finnie

23

In section 17, page 8, line 20, after <condition> insert <or, as the case may be, the period
specified under section 14(2A)>
John Finnie

24

In section 17, page 8, line 21, after <imposed> insert <or, as the case may be, specified>
John Finnie

25

In section 17, page 8, line 23, after <condition> insert <or, as the case may be, specify an
alternative period>
John Finnie

26

In section 17, page 8, line 25, after <imposed> insert <or period specified>
John Finnie

27

In section 17, page 8, line 26, at end insert <or, as the case may be, specified under section
14(2A).>
Before section 18
Michael Matheson

148

Before section 18, insert—
<Information to be given if sexual offence
(1)

Subsection (2) applies when—
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(a) a person is in police custody having been arrested under a warrant in respect of a
sexual offence to which section 288C of the 1995 Act applies, or
(b) a person—
(i)

is in police custody having been arrested without a warrant, and

(ii) since being arrested, the person has been charged by a constable with a
sexual offence to which section 288C of the 1995 Act applies.
(2)

The person must be informed as soon as reasonably practicable—
(a) that the person’s case at, or for the purposes of, any relevant hearing (within the
meaning of section 288C(1A) of the 1995 Act) in the course of the proceedings
may be conducted only by a lawyer,
(b) that it is, therefore, in the person’s interests to get the professional assistance of a
solicitor, and
(c) that if the person does not engage a solicitor for the purposes of the conduct of the
person’s case at or for the purposes of the hearing, the court will do so.>
Section 18

Michael Matheson
149

In section 18, page 9, line 1, leave out subsection (2) and insert—
<(2)

The person must be brought before a court (unless released from custody under section
19)—
(a) if practicable, before the end of the first day on which the court is sitting after the
day on which this subsection began to apply to the person, or
(b) as soon as practicable after that.>

Michael Matheson
101

In section 18, page 9, line 6, at end insert <(by virtue of a determination by the court that the
person is to do so by such means)>
After section 18
Michael Matheson

150

After section 18, insert—
<Under 18s to be kept in place of safety prior to court
(1)

Subsection (2) applies when—
(a) a person is to be brought before a court in accordance with section 18(2), and
(b) either—
(i)

a constable believes the person is under 16 years of age, or

(ii) the person is subject to a compulsory supervision order, or an interim
compulsory supervision order, made under the Children’s Hearings
(Scotland) Act 2011.
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(2)

The person must (unless released from custody under section 19) be kept in a place of
safety until the person can be brought before the court.

(3)

The place of safety in which the person is kept must not be a police station unless an
appropriate constable certifies that keeping the person in a place of safety other than a
police station would be—
(a) impracticable,
(b) unsafe, or
(c) inadvisable due to the person’s state of health (physical or mental).

(4)

A certificate under subsection (3) must be produced to the court when the person is
brought before it.

(5)

In this section—
―an appropriate constable‖ means a constable of the rank of inspector or above,
―place of safety‖ has the meaning given in section 202(1) of the Children’s
Hearings (Scotland) Act 2011.>

Michael Matheson
151

After section 18, insert—
<Notice to parent that under 18 to be brought before court
(1)

Subsection (2) applies when a person who is 16 years of age or over and subject to a
supervision order or under 16 years of age—
(a) is to be brought before a court in accordance with section 18(2), or
(b) is released from police custody on an undertaking given under section 19(2)(a).

(2)

A parent of the person mentioned in subsection (1) (if one can be found) must be
informed of the following matters—
(a) the court before which the person is to be brought,
(b) the date on which the person is to be brought before the court,
(c) the general nature of the offence which the person has been officially accused of
committing, and
(d) that the parent’s attendance at the court may be required under section 42 of the
1995 Act.

(3)

Subsection (2) does not require any information to be given to a parent if a constable has
grounds to believe that giving the parent the information mentioned in that subsection
may be detrimental to the wellbeing of the person mentioned in subsection (1).

(4)

In this section—
―parent‖ includes guardian and any person who has the care of the person
mentioned in subsection (1),
―supervision order‖ means compulsory supervision order, or interim compulsory
supervision order, made under the Children’s Hearings (Scotland) Act 2011.>

Michael Matheson
152

After section 18, insert—
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<Notice to local authority that under 18 to be brought before court
(1)

The appropriate local authority must be informed of the matters mentioned in subsection
(4) when—
(a) a person to whom either subsection (2) or (3) applies is to be brought before a
court in accordance with section 18(2), or
(b) a person to whom subsection (2) applies is released from police custody on an
undertaking given under section 19(2)(a).

(2)

This subsection applies to—
(a) a person who is under 16 years of age,
(b) a person who is—
(i)

16 or 17 years of age, and

(ii) subject to a compulsory supervision order, or an interim compulsory
supervision order, made under the Children’s Hearings (Scotland) Act
2011.
(3)

This subsection applies to a person if—
(a) a constable believes the person is 16 or 17 years of age,
(b) since being arrested, the person has not exercised the right to have intimation sent
under section 30, and
(c) on being informed or reminded of the right to have intimation sent under that
section after being officially accused, the person has declined to exercise the right.

(4)

The matters referred to in subsection (1) are—
(a) the court before which the person mentioned in paragraph (a) or (as the case may
be) (b) of that subsection is to be brought,
(b) the date on which the person is to be brought before the court, and
(c) the general nature of the offence which the person has been officially accused of
committing.

(5)

For the purpose of subsection (1), the appropriate local authority is the local authority in
whose area the court referred to in subsection (4)(a) sits.>
Section 19

Michael Matheson
153

In section 19, page 9, line 20, at end insert—
<( )

Where a person is in custody as mentioned in subsection (1)(a), the person may not be
released from custody under subsection (2)(b).>
Section 20

Michael Matheson
154

In section 20, page 9, line 28, at end insert <while subject to the undertaking>
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Michael Matheson
155

In section 20, page 9, line 30, leave out from <commit> to end of line 33 and insert—
<(i)

commit an offence,

(ii) interfere with witnesses or evidence, or otherwise obstruct the course of
justice,
(iii) behave in a manner which causes, or is likely to cause, alarm or distress to
witnesses,
(b) any further condition that a constable considers necessary and proportionate for
the purpose of ensuring that any conditions imposed under paragraph (a) are
observed.>
Elaine Murray
48

In section 20, page 9, line 32, leave out from <ensuring> to end of line 33 and insert <securing—
(i)

that the person surrenders to custody if required to do so,

(ii) that the person does not interfere with a witness or otherwise obstruct the
course of the investigation into the offence in connection with which the
person is in police custody,
(iii) the protection of the person, or
(iv) if the person is under 18 years of age, the welfare or interests of the
person.>
Michael Matheson
156

In section 20, page 9, line 34, leave out <a curfew> and insert—
<(a) a condition requiring the person—
(i)

to be in a specified place at a specified time, and

(ii) to remain there for a specified period,
(b) a condition requiring the person—
(i)

not to be in a specified place, or category of place, at a specified time, and

(ii) to remain outwith that place, or any place falling within the specified
category (if any), for a specified period>
Michael Matheson
157

In section 20, page 9, line 35, leave out subsection (5) and insert—
<(5)

For the imposition of a condition under subsection (3)(b)—
(a) if it is of the kind described in subsection (4)(a), the authority of a constable of the
rank of inspector or above is required,
(b) if it is of any other kind, the authority of a constable of the rank of sergeant is
required.>
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Michael Matheson
158

In section 20, page 9, line 38, leave out <Chapter 7> and insert <schedule (Breach of liberation
condition)>
Michael Matheson

159

Before schedule 1, insert—
<SCHEDULE
(introduced by sections 14(3) and 20(6))
BREACH OF LIBERATION CONDITION
Offence of breaching condition
1 (1)

A person commits an offence if, without reasonable excuse, the person breaches a
liberation condition by reason of—
(a) failing to comply with an investigative liberation condition,
(b) failing to appear at court as required by the terms of an undertaking, or
(c) failing to comply with the terms of an undertaking, other than the requirement to
appear at court.

(2)

Sub-paragraph (1) does not apply where (and to the extent that) a person breaches a
liberation condition by reason of committing an offence (in which case see paragraph 3).

(3)

It is competent to amend a complaint to include an additional charge of an offence under
sub-paragraph (1) at any time before the trial of a person in summary proceedings for—
(a) the original offence, or
(b) an offence arising from the same circumstances as the original offence.

(4)

In sub-paragraph (3), ―the original offence‖ is the offence in connection with which—
(a) an investigative liberation condition was imposed, or
(b) an undertaking was given.

Sentencing for the offence
2 (1)

A person who commits an offence under paragraph 1(1) is liable on summary conviction
to—
(a) a fine not exceeding level 3 on the standard scale, or
(b) imprisonment for a period—
(i)

where conviction is in the justice of the peace court, not exceeding 60 days,

(ii) where conviction is in the sheriff court, not exceeding 12 months.
(2)

A penalty under sub-paragraph (1) may be imposed in addition to any other penalty
which it is competent for the court to impose, even if the total of penalties imposed
exceeds the maximum penalty which it is competent to impose in respect of the original
offence.

(3)

The reference in sub-paragraph (2) to a penalty being imposed in addition to another
penalty means, in the case of sentences of imprisonment or detention—
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(a) where the sentences are imposed at the same time (whether or not in relation to
the same complaint), framing the sentences so that they have effect consecutively,
(b) where the sentences are imposed at different times, framing the sentence imposed
later so that (if the earlier sentence has not been served) the later sentence has
effect consecutive to the earlier sentence.
(4)

Sub-paragraph (3)(b) is subject to section 204A (restriction on consecutive sentences for
released prisoners) of the 1995 Act.

(5)

Where a person is to be sentenced in respect of an offence under paragraph 1(1), the
court may remit the person for sentence in respect of it to any court which is considering
the original offence.

(6)

In sub-paragraphs (2) and (5), ―the original offence‖ is the offence in connection with
which—
(a) the investigative liberation condition was imposed, or
(b) the undertaking was given.

Breach by committing offence
3 (1)

This paragraph applies—
(a) where (and to the extent that) a person breaches a liberation condition by reason
of committing an offence (―offence O‖), but
(b) only if the fact that offence O was committed while the person was subject to the
liberation condition is specified in the complaint or indictment.

(2)

In determining the penalty for offence O, the court must have regard—
(a) to the fact that offence O was committed in breach of a liberation condition,
(b) if the breach is by reason of the person’s failure to comply with the terms of an
investigative liberation condition, to the matters mentioned in paragraph 4(1),
(c) if the breach is by reason of the person’s failure to comply with the terms of an
undertaking other than the requirement to appear at court, to the matters
mentioned in paragraph 5(1).

(3)

Where the maximum penalty in respect of offence O is specified by (or by virtue of) an
enactment, the maximum penalty is increased—
(a) where it is a fine, by the amount equivalent to level 3 on the standard scale,
(b) where it is a period of imprisonment—
(i)

as respects conviction in the justice of the peace court, by 60 days,

(ii) as respects conviction in the sheriff court or the High Court, by 6 months.
(4)

The maximum penalty is increased by sub-paragraph (3) even if the penalty as so
increased exceeds the penalty which it would otherwise be competent for the court to
impose.

(5)

In imposing a penalty in respect of offence O, the court must state—
(a) where the penalty is different from that which the court would have imposed had
sub-paragraph (2) not applied, the extent of and the reasons for that difference,
(b) otherwise, the reasons for there being no such difference.
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Matters for paragraph 3(2)(b)
4 (1)

For the purpose of paragraph 3(2)(b), the matters are—
(a) the number of offences in connection with which the person was subject to
investigative liberation conditions when offence O was committed,
(b) any previous conviction the person has for an offence under paragraph 1(1)(a),
(c) the extent to which the sentence or disposal in respect of any previous conviction
differed, by virtue of paragraph 3(2), from that which the court would have
imposed but for that paragraph.

(2)

In sub-paragraph (1)—
(a) in paragraph (b), the reference to any previous conviction includes any previous
conviction by a court in England and Wales, Northern Ireland or a member State
of the European Union (other than the United Kingdom) for an offence that is
equivalent to an offence under paragraph 1(1)(a),
(b) in paragraph (c), the references to paragraph 3(2) are to be read, in relation to a
previous conviction by a court referred to in paragraph (a) of this sub-paragraph,
as references to any provision that is equivalent to paragraph 3(2).

(3)

Any issue of equivalence arising under sub-paragraph (2)(a) or (b) is for the court to
determine.

Matters for paragraph 3(2)(c)
5 (1)

For the purpose of paragraph 3(2)(c), the matters are—
(a) the number of undertakings to which the person was subject when offence O was
committed,
(b) any previous conviction the person has for an offence under paragraph 1(1)(c),
(c) the extent to which the sentence or disposal in respect of any previous conviction
differed, by virtue of paragraph 3(2), from that which the court would have
imposed but for that paragraph.

(2)

In sub-paragraph (1)—
(a) in paragraph (b), the reference to any previous conviction includes any previous
conviction by a court in England and Wales, Northern Ireland or a member State
of the European Union (other than the United Kingdom) for an offence that is
equivalent to an offence under paragraph 1(1)(c),
(b) in paragraph (c), the references to paragraph 3(2) are to be read, in relation to a
previous conviction by a court referred to in paragraph (a) of this sub-paragraph,
as references to any provision that is equivalent to paragraph 3(2).

(3)

Any issue of equivalence arising under sub-paragraph (2)(a) or (b) is for the court to
determine.

Evidential presumptions
6 (1)

In any proceedings in relation to an offence under paragraph 1(1), the facts mentioned in
sub-paragraph (2) are to be held as admitted unless challenged by preliminary objection
before the person’s plea is recorded.
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(2)

The facts are—
(a) that the person breached an undertaking by reason of failing to appear at court as
required by the terms of the undertaking,
(b) that the person was subject to a particular—
(i)

investigative liberation condition, or

(ii) condition under the terms of an undertaking.
(3)

In proceedings to which sub-paragraph (4) applies—
(a) something in writing, purporting to impose investigative liberation conditions and
bearing to be signed by a constable, is sufficient evidence of the terms of the
investigative liberation conditions imposed under section 14(2),
(b) something in writing, purporting to be an undertaking and bearing to be signed by
the person said to have given it, is sufficient evidence of the terms of the
undertaking at the time that it was given,
(c) a document purporting to be a notice (or a copy of a notice) under section 16 or
21, is sufficient evidence of the terms of the notice.

(4)

This sub-paragraph applies to proceedings—
(a) in relation to an offence under paragraph 1(1), or
(b) in which the fact mentioned in paragraph 3(1)(b) is specified in the complaint or
indictment.

(5)

In proceedings in which the fact mentioned in paragraph 3(1)(b) is specified in the
complaint or indictment, that fact is to be held as admitted unless challenged—
(a) in summary proceedings, by preliminary objection before the person’s plea is
recorded, or
(b) in the case of proceedings on indictment, by giving notice of a preliminary
objection in accordance with section 71(2) or 72(6)(b)(i) of the 1995 Act.

Interpretation
7

In this schedule—
(a) references to an investigative liberation condition are to a condition imposed
under section 14(2) or 17(3)(b) subject to any modification by notice under
section 16(1) or (5)(a),
(b) references to an undertaking are to an undertaking given under section 19(2)(a),
(c) references to the terms of an undertaking are to the terms of an undertaking
subject to any modification by—
(i)

notice under section 21(1), or

(ii) the sheriff under section 22(3)(b).>
Section 21
Michael Matheson
160

In section 21, page 10, line 11, leave out subsection (3)
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Michael Matheson
161

In section 21, page 10, line 13, leave out subsection (4)
Michael Matheson

162

In section 21, page 10, line 22, leave out <or (3)>
After section 21
Michael Matheson

163

After section 21, insert—
<Rescission of undertaking
(1)

The procurator fiscal may by notice rescind an undertaking given under section 19(2)(a)
(whether or not the person who gave it is to be prosecuted).

(2)

The rescission of an undertaking by virtue of subsection (1) takes effect at the end of the
day on which the notice is sent.

(3)

Notice under subsection (1) must be effected in a manner by which citation may be
effected under section 141 of the 1995 Act.

(4)

A constable may arrest a person without a warrant if the constable has reasonable
grounds for suspecting that the person is likely to fail to comply with the terms of an
undertaking given under section 19(2)(a).

(5)

Where a person is arrested under subsection (4) or subsection (6) applies—
(a) the undertaking referred to in subsection (4) or (as the case may be) (6) is
rescinded, and
(b) this Part applies as if the person, since being most recently arrested, has been
charged with the offence in connection with which the person was in police
custody when the undertaking was given.

(6)

This subsection applies where—
(a) a person who is subject to an undertaking given under section 19(2)(a) is in police
custody (otherwise than as a result of having been arrested under subsection (4)),
and
(b) a constable has reasonable grounds for suspecting that the person has failed, or (if
liberated) is likely to fail, to comply with the terms of the undertaking.

(7)

The references in subsections (4) and (6)(b) to the terms of the undertaking are to the
terms of the undertaking subject to any modification by—
(a) notice under section 21(1), or
(b) the sheriff under section 22(3)(b).>

Michael Matheson
164

After section 21, insert—
<Expiry of undertaking
(1)

An undertaking given under section 19(2)(a) expires—
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(a) at the end of the day on which the person who gave it is required by its terms to
appear at a court, or
(b) if subsection (2) applies, at the end of the day on which the person who gave it is
brought before a court having been arrested under the warrant mentioned in that
subsection.
(2)

This subsection applies where—
(a) a person fails to appear at court as required by the terms of an undertaking given
under section 19(2)(a), and
(b) on account of that failure, a warrant for the person’s arrest is granted.

(3)

The references in subsections (1)(a) and (2)(a) to the terms of the undertaking are to the
terms of the undertaking subject to any modification by notice under section 21(1).>
Section 23

John Finnie
28

In section 23, page 11, line 10, after <committing> insert <and again immediately before the
interview commences>
Michael Matheson

165

In section 23, page 11, line 11, at end insert—
<( ) of the general nature of that offence,>
Michael Matheson

166

In section 23, page 11, line 24, at end insert—
<( )

Where a person is to be interviewed by virtue of authorisation granted under section 27,
before the interview begins the person must be informed of what was specified by the
court under subsection (6) of that section.>
Section 24

John Finnie
29

In section 24, page 12, line 2, leave out from <if> to end of line 5
Section 25
Elaine Murray

55

In section 25, page 12, line 15, leave out <Subsections (2) and (3) apply> and insert <Subsection
(2) applies>
Elaine Murray
Supported by: Alison McInnes

56

In section 25, page 12, line 17, leave out <16> and insert <18>
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Michael Matheson
167

In section 25, page 12, line 17, after <age,> insert—
<(aa) the person is 16 or 17 years of age and subject to a compulsory supervision order,
or an interim compulsory supervision order, made under the Children’s Hearings
(Scotland) Act 2011,>
Elaine Murray
Supported by: Alison McInnes

57

In section 25, page 12, line 18, leave out <16> and insert <18>
John Finnie
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In section 25, page 12, line 18, leave out <, owing to mental disorder,>
Elaine Murray

58

In section 25, page 12, line 22, leave out subsections (3) to (5)
Michael Matheson

168

In section 25, page 12, line 27, leave out <(2)(b)> and insert <(2)(aa) or (b)>
John Finnie

31

In section 25, page 12, leave out lines 36 and 37
Michael Matheson

169

In section 25, page 12, line 36, leave out <328(1)> and insert <328>
Section 30
Elaine Murray

59

In section 30, page 16, line 9, leave out <16> and insert <18>
Elaine Murray

60

In section 30, page 16, line 13, leave out <16> and insert <18>
Michael Matheson

170

In section 30, page 16, line 22, at end insert <, or
(c) safeguarding and promoting the wellbeing of the person in custody, where a
constable believes that person to be under 18 years of age.>
Michael Matheson

171

In section 30, page 16, line 22, at end insert—
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<( )

The sending of intimation may be delayed by virtue of subsection (5)(c) only for so long
as is necessary to ascertain whether a local authority will arrange for someone to visit
the person in custody under section (Social work involvement in relation to under
18s)(2).>

Michael Matheson
172

In section 30, page 16, line 25, leave out <a person> and insert <the person in custody>
Section 31
Michael Matheson

173

In section 31, page 16, line 31, at end insert—
<( )

Subsection (2) does not apply if—
(a) a constable believes that the person in custody is 16 or 17 years of age, and
(b) the person in custody requests that the person to whom intimation is to be sent
under section 30(1) is not asked to attend at the place where the person in custody
is being held.>

Michael Matheson
174

In section 31, page 16, line 32, leave out <Subsection (4) applies> and insert <Subsections (3A)
and (4) apply>
Michael Matheson

175

In section 31, page 16, leave out lines 35 and 36 and insert—
<(b) the person to whom intimation is sent by virtue of section 30(3), if asked to attend
at the place where the person in custody is being held, claims to be unable or
unwilling to attend within a reasonable time.>
Michael Matheson

176

In section 31, page 16, line 36, at end insert—
<( ) a local authority, acting under section (Social work involvement in relation to
under 18s)(8)(a), has advised against sending intimation to the person to whom
intimation is to be sent by virtue of section 30(3).>
Michael Matheson

177

In section 31, page 16, line 36, at end insert—
<(3A) Section 30(3) ceases to have effect.>
Michael Matheson

178

In section 31, page 16, line 37, after <intimation> insert <to an appropriate person>
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Elaine Murray
61

In section 31, page 17, line 2, leave out from second <or> to end of line 5
Michael Matheson

179

In section 31, page 17, line 6, leave out <(4)(a)> and insert <(4)>
Michael Matheson

180

In section 31, page 17, line 12, leave out <30(4)(b)> and insert <30(5)(a) or (b)>
Michael Matheson

181

In section 31, page 17, line 14, leave out <30(4)(b)> and insert <30(5)(a) or (b)>
Section 32
Elaine Murray

62

In section 32, page 17, line 17, leave out <16> and insert <18>
Michael Matheson

182

In section 32, page 17, line 20, leave out <at least one> and insert <a>
Michael Matheson

183

In section 32, page 17, line 21, leave out from <who> to end of line 22
Elaine Murray

63

In section 32, page 17, line 23, leave out subsection (2)
Michael Matheson

184

In section 32, page 17, line 24, leave out <at least one> and insert <a>
Michael Matheson

185

In section 32, page 17, leave out line 26
Michael Matheson

186

In section 32, page 17, line 27, at end insert—
<( )

Access to a person in custody under subsection (1) or (2) need not be permitted to more
than one person at the same time.>

Elaine Murray
64

In section 32, page 17, line 28, leave out <or (2)>

32

Michael Matheson
187

In section 32, page 17, line 34, leave out <a person> and insert <the person in custody>
After section 32
Michael Matheson

188

After section 32, insert—
<Social work involvement in relation to under 18s
(1)

Intimation of the fact that a person is in police custody and the place where the person is
in custody must be sent to a local authority as soon as reasonably practicable if—
(a) a constable believes that the person may be subject to a supervision order, or
(b) by virtue of subsection (5)(c) of section 30, a constable has delayed sending
intimation in respect of the person under subsection (1) of that section.

(2)

A local authority sent intimation under subsection (1) may arrange for someone to visit
the person in custody if—
(a) the person is subject to a supervision order, or
(b) the local authority—
(i)

believes the person to be under 16 years of age, and

(ii) has grounds to believe that its arranging someone to visit the person would
best safeguard and promote the person’s wellbeing (having regard to the
effect of subsection (4)(a)).
(3)

Before undertaking to arrange someone to visit the person in custody under subsection
(2), the local authority must be satisfied that anyone it arranges to visit the person in
custody will be able to make the visit within a reasonable time.

(4)

Where a local authority arranges for someone to visit the person in custody under
subsection (2)—
(a) sections 30 and 32 cease to have effect, and
(b) the person who the local authority has arranged to visit the person in custody must
be permitted access to the person in custody.

(5)

In exceptional circumstances, access under subsection (4)(b) may be refused or
restricted so far as the refusal or restriction is necessary—
(a) in the interests of—
(i)

the investigation or prevention of crime, or

(ii) the apprehension of offenders, or
(b) for the wellbeing of the person in custody.
(6)

Where a local authority sent intimation under subsection (1) confirms that the person in
custody is—
(a) over 16 years of age, and
(b) subject to a supervision order,
sections 30 to 32 are to be applied in respect of the person as if a constable believes the
person to be under 16 years of age.
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(7)

Subsection (8) applies where a local authority might have arranged for someone to visit
a person in custody under subsection (2) but—
(a) chose not to do so, or
(b) was precluded from doing so by subsection (3).

(8)

The local authority may—
(a) advise a constable that the person to whom intimation is to be sent by virtue of
section 30(3) should not be sent intimation if the local authority has grounds to
believe that sending intimation to that person may be detrimental to the wellbeing
of the person in custody, and
(b) give advice as to who might be an appropriate person to a constable considering
that matter under section 31(5) (and the constable must have regard to any such
advice).

(9)

In this section, ―supervision order‖ means compulsory supervision order, or interim
compulsory supervision order, made under the Children’s Hearings (Scotland) Act
2011.>
Section 33

John Pentland
38

In section 33, page 18, line 1, leave out from beginning to <over,>
Elaine Murray

32

In section 33, page 18, line 1, leave out <18> and insert <16>
John Finnie

33

In section 33, page 18, line 2, leave out <owing to mental disorder,>
Michael Matheson

189

In section 33, page 18, line 3, leave out <to> and insert—
<( )>
John Finnie

34

In section 33, page 18, leave out lines 17 and 18
Michael Matheson

190

In section 33, page 18, line 17, leave out <328(1)> and insert <328>
Section 34
Michael Matheson

191

Leave out section 34

34

After section 34
Mary Fee
40

After section 34, insert—
<Persons with responsibility for a child
Duty to contact named person: persons with responsibility for a child
(1)

This section applies where a constable believes that a person in police custody has
responsibility for a child.

(2)

With a view to facilitating the provision of care and support to the child while the person
is in police custody, the constable must send intimation of the matters specified in
subsection (3) to an individual identified in relation to the child under section 20 or 21
of the Children and Young People (Scotland) Act 2014.

(3)

The matters are—
(a) the fact that the person is in custody,
(b) the place where the person is in custody,
(c) the time limits for keeping the person in custody that apply under Chapter 2 of this
Part.>

Mary Fee
110

After section 34, insert—
<Persons with responsibility for a child
Duty to contact named person: persons with responsibility for a child
(1)

This section applies where a constable believes that a person in police custody has
responsibility for a child.

(2)

With a view to ensuring the wellbeing of the child, the constable must send information
of the type specified in subsection (3) to an individual identified in relation to the child
under section 20 or 21 of the Children and Young People (Scotland) Act 2014.

(3)

The information to be sent is to contain details of any matters relevant to the child’s
wellbeing, and to the child’s wellbeing needs.

(4)

Information falls within subsection (3) if the constable considers that—
(a) it is likely to be relevant to the exercise of the named person functions in relation
to the child or young person,
(b) it is necessary or expedient for the purposes of the exercise of any of the named
person functions,
(c) it ought to be provided for that purpose, and
(d) the provision of the information would not prejudice the conduct of any criminal
investigation or the prosecution of any offence.

(5)

In considering for the purpose of subsection (4)(c) whether information ought to be
provided, the constable is, so far as reasonably practicable, to ascertain and have regard
to the views of the child.
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(6)

In having regard to the views of a child under subsection (5), the constable is to take
account of the child’s age and maturity.

(7)

For the purpose of subsection (4)(c) the information ought to be provided only if the
likely benefit to the wellbeing of the child arising in consequence of doing so outweighs
any likely adverse effect on that wellbeing arising from doing so.

(8)

The Scottish Ministers may by regulations make further provision relating to the
sending of information under subsection (2) above.

(9)

Regulations under subsection (8) are subject to the affirmative procedure.>
Section 36

Michael Matheson
192

In section 36, page 19, line 16, leave out second <means> and insert <method>
Michael Matheson

193

In section 36, page 19, line 17, leave out <means of>
Section 39
Michael Matheson

194

In section 39, page 20, leave out line 2 and insert—
<( ) cause the person to participate in an identification procedure.>
After section 40
Michael Matheson

195

After section 40, insert—
<Care of drunken persons
Taking drunk persons to designated place
(1)

Where—
(a) a person is liable to be arrested in respect of an offence by a constable without a
warrant, and
(b) the constable is of the opinion that the person is drunk,
the constable may take the person to a designated place (and do so instead of arresting
the person).

(2)

Nothing done under subsection (1)—
(a) makes a person liable to be held unwillingly at a designated place, or
(b) prevents a constable from arresting the person in respect of the offence referred to
in that subsection.

(3)

In this section, ―designated place‖ is any place designated by the Scottish Ministers for
the purpose of this section as a place suitable for the care of drunken persons.>
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Section 42
Alison McInnes
53

In section 42, page 20, line 18, at end insert—
<( ) search a child,>
Mary Fee

41

In section 42, page 20, line 19, after <child> insert <or person who has responsibility for a child>
Mary Fee

42

In section 42, page 20, line 20, after <child> insert <or person who has responsibility for a child>
Mary Fee

43

In section 42, page 20, line 21, after <child> insert <or person who has responsibility for a child>
Mary Fee

44

In section 42, page 20, line 22, after <child> insert <or person>
Mary Fee

45

In section 42, page 20, line 23, after <child> insert <or person who has responsibility for a child>
Elaine Murray

65

In section 42, page 20, line 25, leave out <well-being> and insert <best interests>
After section 42
Michael Matheson

196

After section 42, insert—
<Duties in relation to children in custody
(1)

A child who is in police custody at a police station is, so far as practicable, to be
prevented from associating with any adult who is officially accused of committing an
offence other than an adult to whom subsection (2) applies.

(2)

This subsection applies to an adult if a constable believes that it may be detrimental to
the wellbeing of the child mentioned in subsection (1) to prevent the child and adult
from associating with one another.

(3)

For the purposes of this section—
―child‖ means person who is under 18 years of age,
―adult‖ means person who is 18 years of age or over.>

Michael Matheson
197

After section 42, insert—
37

<Duty to inform Principal Reporter if child not being prosecuted
(1)

Subsections (2) and (3) apply if—
(a) a person is being kept in a place of safety in accordance with section (Under 18s
to be kept in place of safety prior to court)(2) when it is decided not to prosecute
the person for any relevant offence, and
(b) a constable has reasonable grounds for suspecting that the person has committed a
relevant offence.

(2)

The Principal Reporter must be informed, as soon as reasonably practicable, that the
person is being kept in a place of safety under subsection (3).

(3)

The person must be kept in a place of safety under this subsection until the Principal
Reporter makes a direction under section 65(2) of the Children’s Hearings (Scotland)
Act 2011.

(4)

An offence is a ―relevant offence‖ for the purpose of subsection (1) if—
(a) it is the offence with which the person was officially accused, leading to the
person being kept in the place of safety in accordance with section (Under 18s to
to be kept in place of safety prior to court)(2), or
(b) it is an offence arising from the same circumstances as the offence mentioned in
paragraph (a).

(5)

In this section, ―place of safety‖ has the meaning given in section 202(1) of the
Children’s Hearings (Scotland) Act 2011.>

Elaine Murray
35

After section 42, insert—
<Duty not to disclose information relating to person not officially accused
(1)

Subject to section (Disclosure of information: person released under section 14), a
constable must not without reasonable cause release the information specified in
subsection (2) to any person other than an authorised person.

(2)

The information is information relating to a person not officially accused of an offence
which—
(a) identifies that person, or
(b) is likely to be sufficient to allow that person to be identified,
as having been arrested in connection with an offence.

(3)

For the purposes of subsection (1), an ―authorised person‖ means—
(a) a constable,
(b) a person to whom intimation must or may be sent under Chapter 5 of this Part,
(c) a person other than a constable to whom the information must be disclosed for the
purpose of ensuring the proper conduct of the investigation into the offence.

(4)

For the purposes of subsection (1), a determination that there is reasonable cause to
disclose information must be made—
(a) only if it is in the public interest to do so, and
(b) by a constable who is of the rank of inspector or above.>
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Elaine Murray
36

After section 42, insert—
<Disclosure of information: person released under section 14
(1)

Without prejudice to the generality of section (Duty not to disclose information relating
to person not officially accused), a constable may disclose qualifying information
relating to an alleged offence to a person mentioned in subsection (2) where the
conditions in subsection (3) are met.

(2)

The persons are—
(a) a person—
(i)

against whom, or

(ii) against whose property,
the acts which constituted the alleged offence were directed,
(b) in the case where the death of a person mentioned in paragraph (a) was (or
appears to have been) caused by the alleged offence, a prescribed relative of the
person,
(c) a person who is likely to give evidence in criminal proceedings which are likely to
be instituted against a person in respect of the alleged offence,
(d) a person who has given a statement in relation to the alleged offence to a
constable.
(3)

The conditions are that disclosure of the information —
(a) is in the public interest or is otherwise likely to promote the safety and wellbeing
of a person mentioned in subsection (2), and
(b) is authorised by a constable who is of the rank of inspector or above.

(4)

In this section—
―prescribed‖ means prescribed by the Scottish Ministers by order subject to the
negative procedure,
―qualifying information‖ means information that—
(a)

identifies a person as having been arrested in connection with an alleged
offence and subsequently released under section 14, and

(b) sets out such information relating to any conditions imposed on the person
under section 14(2) as the constable authorising the disclosure considers
appropriate.
(5)

The Scottish Ministers may, by order subject to the negative procedure, modify the
definition of ―qualifying information‖ in subsection (4).>
Section 43

Michael Matheson
198

Leave out section 43
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Section 44
Michael Matheson
199

Leave out section 44
Section 45
Michael Matheson

200

Leave out section 45
Section 46
Michael Matheson

201

Leave out section 46
Section 47
Michael Matheson

202

Leave out section 47
Section 48
Michael Matheson

203

Leave out section 48
Section 49
Michael Matheson

204

Leave out section 49
Section 50
Michael Matheson

205

In section 50, page 24, line 27, leave out <relation to> and insert <respect of>
Schedule 1
Michael Matheson

206

In schedule 1, page 44, line 28, at end insert—
<( ) in subsection (3), for the words ―he can be delivered into the custody‖ there
is substituted ―the arrival‖,>

40

Michael Matheson
207

In schedule 1, page 45, line 30, at end insert—
<In each of sections 169(2) and 170(2) of the Children’s Hearings (Scotland) Act 2011,
the words ―arrested without warrant and‖ are repealed.>
Michael Matheson

208

In schedule 1, page 46, line 2, leave out from <15A> to end of line 3 and insert <17A,>
Michael Matheson

209

In schedule 1, page 46, line 4, leave out <cross-heading> and insert <heading>
Michael Matheson

210

In schedule 1, page 46, line 5, at end insert—
<( ) section 43,>
Michael Matheson

211

In schedule 1, page 46, line 6, at end insert—
<(1)

In section 18—
(a) in subsection (1), the words ―or is detained under section 14(1) of this Act‖ are
repealed,
(b) in subsection (2), the words ―or detained‖ are repealed.

(2)

In subsection (2)(a) of section 18B, for the words ―under arrest or being detained‖ there
is substituted ―in custody‖.

(3)

In section 18D—
(a) in subsection (2)(a), the words ―or detained‖ are repealed,
(b) in subsection (2)(b), for the words ―under arrest or being detained‖ there is
substituted ―in custody‖.

(4)

In subsection (8)(b) of section 19AA, the words ―or detention under section 14(1) of this
Act‖ are repealed.>

Michael Matheson
212

In schedule 1, page 46, line 6, at end insert—
<In section 42—
(a) subsection (3) is repealed,
(b) subsection (7) is repealed,
(c) in subsection (8), for the words ―subsection (7) above‖ there is substituted
―section (Notice to local authority that under 18 to be brought before court) of the
Criminal Justice (Scotland) Act 2015‖,
(d) in subsection (9), the words ―detained in a police station, or‖ are repealed,
(e) subsection (10) is repealed.>

41

Michael Matheson
213

In schedule 1, page 46, line 31, at end insert—
<In section 6D of the Road Traffic Act 1988, for subsection (2A) there is substituted—
―(2A) Instead of, or before, arresting a person under this section, a constable may
detain the person at or near the place where the preliminary test was, or would
have been, administered with a view to imposing on the person there a
requirement under section 7.‖.>
Michael Matheson

214

In schedule 1, page 46, line 31, at end insert—
<In Schedule 8 to the Terrorism Act 2000—
(a) in paragraph 18—
(i)

in sub-paragraph (2), for the words from ―and‖ at the end of paragraph (a)
to the end of the sub-paragraph there is substituted—

―(ab) intimation is to be made under paragraph 16(1) whether the person
detained requests that it be made or not, and
(ac) section 32 (right of under 18s to have access to other person) of the
Criminal Justice (Scotland) Act 2015 applies as if the detained person
were a person in police custody for the purposes of that section.‖,
(ii) after sub-paragraph (3) there is inserted—
―(4)

For the purposes of sub-paragraph (2)—
―child‖ means a person under 16 years of age,
―parent‖ includes guardian and any person who has the care of the child
mentioned in sub-paragraph (2).‖,

(b) in paragraph 20(1), the words ―or a person detained under section 14 of that Act‖
are repealed,
(c) in paragraph 27—
(i)

in sub-paragraph (4), paragraph (a) is repealed,

(ii) sub-paragraph (5) is repealed.>
Michael Matheson
215

In schedule 1, page 46, line 31, at end insert—
<In the schedule to the Sexual Offences (Procedure and Evidence) (Scotland) Act 2002,
paragraph 2 is repealed.>
Michael Matheson

216

In schedule 1, page 46, line 33, at end insert—
<In the Children’s Hearings (Scotland) Act 2011—
(a) in section 65—
(i)

for subsection (1) there is substituted—
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―(1) Subsection (2) applies where the Principal Reporter is informed under
subsection (2) of section (Duty to inform Principal Reporter if child not being
prosecuted) of the Criminal Justice (Scotland) Act 2015 that a child is being
kept in a place of safety under subsection (3) of that section.‖,
(ii) in subsection (2), for the words ―in the‖ there is substituted ―in a‖,
(b) in section 66(1), for sub-paragraph (vii) there is substituted—
―(vii) information under section (Duty to inform Principal Reporter if
child not being prosecuted) of the Criminal Justice (Scotland) Act
2015, or‖,
(c) in section 68(4)(e)(vi), for the words ―section 43(5) of the Criminal Procedure
(Scotland) Act 1995 (c.46)‖ there is substituted ―section (Duty to inform Principal
Reporter if child not being prosecuted) of the Criminal Justice (Scotland) Act
2015‖,
(d) in section 69, for subsection (3) there is substituted—
―(3)

If—
(a) the determination under section 66(2) is made following the Principal
Reporter receiving information under section (Duty to inform Principal
Reporter if child not being prosecuted) of the Criminal Justice (Scotland)
Act 2015, and
(b) at the time the determination is made the child is being kept in a place of
safety,
the children’s hearing must be arranged to take place no later than the third day
after the Principal Reporter receives the information mentioned in paragraph
(a).‖,

(e) in section 72(2)(b), for the words ―in the‖ there is substituted ―in a‖.>
Before section 53
Michael Matheson
217

Before section 53, insert—
<Disapplication in relation to service offences
(1)

References in this Part to an offence do not include a service offence.

(2)

Nothing in this Part applies in relation to a person who is arrested in respect of a service
offence.

(3)

In this section, ―service offence‖ has the meaning given by section 50(2) of the Armed
Forces Act 2006.>
Section 53

Michael Matheson
218

In section 53, page 25, line 4, at end insert—
<( )

Subsection (1) is subject to paragraph 18 of Schedule 8 to the Terrorism Act 2000.>
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After section 53
Michael Matheson
219

After section 53, insert—
<Powers to modify Part
Further provision about application of Part
(1)

The Scottish Ministers may by regulations modify this Part to provide that some or all of
it—
(a) applies in relation to persons to whom it would otherwise not apply because of—
(i)

section (Disapplication in relation to service offences), or

(ii) section 53,
(b) does not apply in relation to persons arrested otherwise than in respect of an
offence.
(2)

The Scottish Ministers may by regulations make such modifications to this Part as seem
to them necessary or expedient in relation to its application to persons mentioned in
subsection (1).

(3)

Regulations under this section may make different provision for different purposes.

(4)

Regulations under this section are subject to the affirmative procedure.>

Michael Matheson
220

After section 53, insert—
<Further provision about vulnerable persons
(1)

The Scottish Ministers may by regulations—
(a) amend subsections (2)(b) and (6) of section 25,
(b) amend subsections (1)(c), (3) and (5) of section 33,
(c) specify descriptions of persons who may for the purposes of subsection (2) of
section 33 be considered suitable to provide support of the sort mentioned in
subsection (3) of that section (including as to training, qualifications and
experience).

(2)

Regulations under subsection (1) are subject to the affirmative procedure.>
Before section 54

John Pentland
37

Before section 54, insert—
<Meaning of arrest
In this Part, ―arrest‖ means—
(a) depriving a person of liberty of movement for the purpose of the purported
investigation or prevention of crime, and
(b) taking the person to a police station in accordance with section 4.>
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Section 54
Michael Matheson
221

In section 54, page 25, line 7, leave out <99> and insert <99(1)>
Section 56
Michael Matheson

222

In section 56, page 25, line 15, leave out from <if> to end of line 18 and insert <from the time the
person is arrested by a constable until any one of the events mentioned in subsection (2) occurs.
(2)

The events are—
(a) the person is released from custody,
(b) the person is brought before a court in accordance with section 18(2),
(c) the Principal Reporter makes a direction under section 65(2)(b) of the Children’s
Hearings (Scotland) Act 2011 that the person continue to be kept in a place of
safety.>
After section 56

Mary Fee
46

After section 56, insert—
<Meaning of responsibility for a child
(1)

In this Part, ―child‖ means a person who has not attained the age of 18 years.

(2)

In this Part, references to a person who has responsibility for a child are references to—
(a) a person who is a parent or guardian having parental responsibilities or parental
rights under any enactment in relation to a child,
(b) a person who—
(i)

is otherwise legally liable to maintain a child, or

(ii) has care of a child.>
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