CITY OF EDINBURGH COUNCIL (PORTOBELLO PARK) BILL
PPAG FURTHER SUPPLEMENTARY WRITTEN EVIDENCE FOLLOWING 9 OCTOBER
MEETING
Following the meeting of the Portobello Park private bill committee on 9 October we wish to
draw the following points to your attention regarding the principles of the bill and its
implications.
This issue was raised before the committee on 9 October and accordingly we thought it
would be helpful to follow it up in writing, as it reiterates the points raised in evidence.
I refer to part of the report to the City of Edinburgh Council meeting on 14 March 2013, at
which the decision to promote the bill was taken. The report states on page 54, appendix 3,
paragraph 2.1.6 that: "The decision of the Inner House of the Court of Session leaves this
Council, and other local authorities in Scotland, with a legal anomaly".
It is clear that the council believes the issue of appropriation of inalienable common good
land is one that is of general concern and affects local authorities throughout Scotland.
Therefore we suggest that the Private Bill is contrary to Part 5, paragraph 5.8 of the Scottish
Parliament Private Bill guidance which states “A Bill should not proceed as a Private Bill if a
statutory remedy is not necessary to achieve the result sought; nor should it proceed if the
result sought would more appropriately be achieved by means of changes to the general,
public law (i.e. by a Public rather than a Private Bill) that would give the same powers or
benefits to others in a similar position, without the need to single out the promoter”.
We also attach a copy of a letter of 9 October 2012 from Sue Bruce, Chief Executive of the
City of Edinburgh Council, to John Swinney which we quoted from in our evidence to the
committee on 9 October. In the second paragraph on page 3 Ms Bruce writes: ”For these
reasons we would wish to explore whether there is Ministerial support for legislative change
that will enable our project, and others of similar value, to be taken forward.” She goes on
to say in the last paragraph on the same page that: ”Whilst this request is being made on
behalf of the City of Edinburgh Council, we are sure that this matter will be of interest to
other local authorities”. (Our highlighting in bold).
This clearly indicates that despite the City of Edinburgh Council’s public assertion that the
pursuit of the Private Bill is a purely local matter, for other purposes they agree this has a
significance which goes beyond Portobello and indeed beyond Edinburgh. It is the case that
a number of other local authorities have, in the past, considered the possibility of using
public parks, which are also common good land, for the same sort of purpose and continue
to do so. In a number of cases the only thing that has prevented them from doing so has
been the inalienable common good status of that land. Should the City of Edinburgh
Council be successful in their attempt to circumvent that protection, other areas of public
green space across Scotland will inevitably be at risk.
We trust you will take into consideration that what is being asked for in this bill is a closing of
what appears to be a legal anomaly but one which the promoter, and indeed all parties,
agree has a national effect and therefore should be addressed by changes in existing
legislation. Consideration of this change to legislation by parliament will allow for all the
ramifications of the change to be taken into account for the benefit of all and also be
considered without the time pressure being brought to bear by the promoter.
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