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14 November 2013 
 
Dear Rob 
 
REGULATORY REFORM (SCOTLAND) BILL – FURTHER INFORMATION ON STAGE 2 
GOVERNMENT AMENDMENTS 

 
Following the Stage 1 debate I wanted to follow up the letter issued by the Minister for 
Energy, Enterprise and Tourism to the Economy, Energy and Tourism (EET) Committee on 
6 November 2013 and provide you with further information about the Scottish Government’s 
proposed amendments at Stage 2. 
 
I understand that the lead EET Committee intend to issue a call for evidence on the 
proposed Government amendments mentioned by Mr Fraser in yesterday’s debate, namely: 

 Carrier bag offences - fixed penalties; 

 Contaminated land; and 

 Smoke control zones. 
 
These amendments relate to sections of the Bill scrutinised by the Rural Affairs, Climate 
Change and Environment Committee and I trust the information in the attached annex is 
useful both to the committee and those considering responding to the call for evidence. 
 
Once Stage 1 of the Bill is complete it is our intention to lodge the Government Stage 2 
amendments as quickly as possible to allow the Parliament and stakeholders as much 
scrutiny time as possible. 
 
My officials would be happy to provide further information on any of these proposed 
amendments should the committee find it useful. 
 
Kind regards 

 
PAUL WHEELHOUSE 
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Carrier bag offences – Fixed penalties 
 
We are proposing an amendment to the Climate Change (Scotland) Act 2009 to provide for 
fixed monetary penalties as part of enforcement of offences created by carrier bag charging 
regulations made under Section 88 of that Act.  This would provide local authorities (or other 
‘enforcement authorities’) with a more proportionate and cost-efficient enforcement option. 
 
The RACCE Committee is aware that the proposed Single Use Carrier Bags Charge 
Regulations have been laid for the initial 90 day representation period up to 11 December 
and published on the Scottish Government website.  They will require all retailers to charge 
at least 5p for single-use carrier bags from October 2014. 
 
We feel that for certain breaches of the Regulations a civil penalty will be the most 
proportional and effective enforcement option.  However, the Climate Change (Scotland) Act 
powers do not allow for this.  So the draft regulations only include criminal penalties for 
failure to comply with the regulations (on summary conviction a fine not exceeding the 
statutory maximum, or indictment and conviction a fine). 
 
To address this issue, and after further discussions with retailers and COSLA, we will be 
proposing an amendment to the Climate Change (Scotland) Act 2009 to provide for fixed 
monetary penalties as part of enforcement of offences created by carrier bag charging 
regulations made under Section 88 of that Act.  This would give local authorities (or other 
‘enforcement authorities’) access to a more proportionate and effective enforcement option 
than currently exists.    
 
We understand the importance of working closely with retailers, and we will continue to do so 
to ensure they understand their responsibilities.  Experience from Wales suggests that 
retailers have worked constructively to implement the scheme and discussions with retailers 
suggests there will be a similar outcome in Scotland.  However, for the small number of 
cases where enforcement may be necessary, we want to ensure that local authorities have 
an option which provides a realistic threat of enforcement action without the need for court 
action and associated costs for all sides. 
 
The proposed amendment would enable the level of fixed penalties to be set using 
secondary legislation but limited at level 2 on the standard scale.  The intention is that they 
should be set at £200 which would be in line with fixed penalties proposed for flytipping 
offences and those for sale of tobacco offences under section 27 of and Schedule 1 to the 
Tobacco and Primary Medical Services (Scotland) Act 2010.  This would also be sufficiently 
below the £300 maximum Fiscal Fine level to ensure there is an incentive for offenders to 
opt for a fixed penalty.  Enforcement authorities would also have a duty to take account of 
guidance (as is already the case for carrier bag charging regulations under section 88 of the 
2009 Act). 
 
If the Parliament agrees with this proposed amendment, there would be time for the 
necessary secondary legislation to be laid ahead of the implementation date of 20 October 
2014. 
 
Since this issue has only emerged recently, we were keen to notify the Parliament as soon 
as possible. 
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Section 34 Contaminated land  
 
Further amendments to the Environment Protection Act 1990 Part IIA- contaminated land 
provisions to prevent the Crown becoming liable for any remediation costs in respect of land 
falling to it as “bona vacantia” 1 . 
 
 Also minor amendments to the abandoned mines provisions in Control of Pollution Act 1974 
to better deal with cases where land falls to the Crown. 
 
Part IIA of the Environmental Protection Act 1990 provides a regime for dealing with 
contaminated land in Scotland.  Section 34 of the Regulatory Reform (Scotland) Bill already 
makes provision for a number of amendments to Part IIA.  
 
Following the insolvency of Scottish Coal and another opencast coal company and the fate 
of property held by those companies, the question of whether onerous property can be 
“disclaimed” by the liquidator is currently before the Court of Session. 
 
On the dissolution of a company, property and rights held prior to dissolution are deemed by 
section 1012 of the Companies Act 2006 to be bona vacantia and “belong to the Crown” and 
vest and may be dealt with in the same manner as other bona vacantia accruing to the 
Crown. 
 
Property falling as bona vacantia is dealt with in Scotland by the Queen’s & Lord Treasurer’s 
Remembrancer (QLTR), a non-ministerial office-holder in the Scottish Administration.  In 
most cases it will have some value and the QLTR will dispose of it with the proceeds going 
to the Scottish Consolidated Fund. 
 
The vesting in the Crown under section 1012 of the 2006 Act is subject to a power in section 
1013 for the QLTR, as the Crown’s representative, to disclaim it.  The effect of such a 
disclaimer is dealt with in sections 1014, and 1020 to 1022. Section 1014 provides that 
property that is disclaimed is deemed never to have vested in the Crown.  
 
The difficulty that has been identified is the potential for the Crown to be identified as an 
“appropriate person” under the contaminated land regime in Part IIA of the 1990 Act. The 
mechanism for determining the appropriate person is set out in section 78F. In essence, the 
first port of call for the determination is the person(s) who caused or knowingly permitted the 
contamination. However in the absence of any such person being found, as may happen 
when the company causing the contamination has been dissolved, the owner or occupier of 
the land for the time being is an appropriate person. This could include the Crown if the land 
vests as bona vacantia. The QLTR is concerned that by taking any form of control of such 
property, eg to help effect a transfer to a third party, they risk being left liable particularly if a 
transfer does not work out. They have a certain amount of protection from section 40(4) of 
the Crown Proceedings Act 1947 so long as the Crown does not take possession or control 
of the property, but steps that may be taken to transfer it to a third party could be considered 
to fall into this category. 
 
The position of persons who may take on responsibility for property in some sort of official 
capacity is already recognised in section 78X of the 1990 Act. Subsection (3) provides that a 

                                            
1
 The expression bona vacantia means ownerless goods. In Scots law, ownerless goods fall to the Crown, whose 

representative in Scotland is the Queen’s & Lord Treasurer’s Remembrancer. The expression is applied within the QLTR 
Office to the assets of dissolved companies, the assets of missing persons and lost or abandoned property. The realised 
value of such assets is paid by the QLTR into the Scottish Consolidated Fund for use of the Scottish Government on behalf 
of the people of Scotland. For further information, see www.qltr.gov.uk/content/bona-vacantia . 

http://www.qltr.gov.uk/content/bona-vacantia
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“person acting in a relevant capacity” does not incur personal liability for the cost of 
remediation (except where the remediation is as a result of their unreasonable actions). The 
persons acting in a relevant capacity include insolvency practitioners (including trustees in 
bankruptcy), and the Accountant in Bankruptcy. But there is no special protection for the 
Crown or QLTR. In relation to some of those listed, the estate vests in the office holder (eg 
trustees in bankruptcy); in others (eg liquidators of companies) the estate remains vested in 
the company and the office holder simply has a power to manage it. 
 
The amendments will extend the protection afforded by section 78X of the 1990 Act to 
extend to the Crown and the QLTR in relation to property falling as bona vacantia.  
 
There are similar issues in Part IA of the Control of Pollution Act 1974 (abandoned mines), 
which like the provisions on contaminated land was inserted by the Environment Act 1995. It 
requires mine owners to give 6 months advance notice of proposed abandonment to SEPA. 
Failure to comply is an offence. Special provision is made for abandonment of rights or 
disclaimer etc by those “acting in a compulsory capacity”, including liquidators and trustees 
of a bankrupt’s estate. This will be extended to include disclaimer by QLTR under section 
1013 of the 2006 Act. NB in this legislation “mine” relates to deep mines rather than 
opencast. 
 
Smoke control zones 
 

Amendments to sections 20 and 21 of the Clean Air Act 1993 to allow Scottish Ministers to 
authorise fuels which can be burnt in smoke control areas and allow exemption of boilers, 
stoves, fireplaces etc. for use in smoke control areas administratively rather than by 
regulations or order.  This will avoid the need for new SSIs each time the list of 
fuels/appliances need to be updated, and enable manufacturers to have their products 
legally approved more quickly. 
 
Section 20 of the Clean Air Act 1993 prohibits and makes an offence the emission of smoke 
from a chimney within a smoke control area. It is a defence to this offence to prove that the 
emission was not caused by the use of any fuel other than an “authorised fuel”. Authorised 
fuels, per subsection (6), are those declared by Ministers by regulations to be authorised 
fuels. 
 
Section 21 provides a further power for Ministers by order to exempt any class of fireplace 
from the provisions of section 20 if they are satisfied that they can be used for burning fuels 
other than authorised fuels without producing a substantial quantity of smoke. 
 
The powers in section 20 and 21 have most recently been exercised as regards Scotland in 
the Smoke Control Areas (Exempt Fireplaces) (Scotland) Order 2010 (SSI 2010/272) and 
the Smoke Control Areas (Authorised Fuels) (Scotland) Order 2010 (SSI 2010/271.) 
 
In practical terms, fuels and appliances are tested on behalf of the four UK administrations 
by a consultant – if the tests are passed the fuels/appliances are authorised/exempted.  
However the Act requires fuels to be authorised by regulations and appliances to be 
exempted by order, so new SSIs are required each time the lists are updated.  We perceive 
this to be an inefficient use of time and resources.  As a result of this the Scottish 
Government normally prepare updates annually, which means that manufacturers and 
suppliers with products that have passed the tests but just miss the deadline wait months for 
their products to be legally approved, and this is not good for business.  
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The proposal is that amendments to the Clean Air Act 1993 would allow the process to be 
done administratively rather than by SSI.  Defra is taking a similar approach in England 
through the draft Deregulation Bill. 
 
 
 
 
 
 
 
 
 
 


