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Dear Murdo

I felt that it would be useful to share with you a short note of some of the major changes
which we are proposing making to the Bankruptcy and Debt Advice (Scotland) Bill. This note
is designed to assist in your consideration of the amendments which are being brought
forward at Stage 3, and to enable you to aid study of the detail of the amendments.

Most of the amendments are brought forward following detailed discussions with
stakeholders at meetings and by correspondence.

I hope that this short note therefore is of some assistance, and, needless to say I am
available to discuss any matters that you may wish to raise with me should that be felt useful
or necessary.

I would be grateful if this could be shared with your committee members and I am copying
this to the other pary spokespeople.

FERGUS EWING
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BANKRUPTCY AND DEBT ADVICE (SCOTLAND) BILL

Scottish Government amendments at stage 3

1. The Scottish Government proposes to make a significant package of (around
80) amendments making changes across the Bill, including adding 3 new sections.

2. The majority are proposed in response to representations which the Scottish
Government has listened to from stakeholders such as ICAS, the Law Society of
Scotland, the Sheriffs' Association, StepChange Debt Charity and Citizens Advice.
We understand that Citizen's Advice have told the Minister for Energy Enterprise and
Tourism that their list of 8 or 10 'asks' has now been reduced to 3. This demonstrates
the Scottish Government's willingness to embrace stakeholder feedback and make
amendments where these will deliver improvements.

3. In many important areas, the amended Bill has benefitted from improvements
suggested by stakeholders, for example (at stage 2):

• Minimal Asset Process (MAP) - we addressed stakeholder concerns by
raising the maximum debt level (from £10,000 - £17,000) increasing the
number of debtors who will benefit from this scheme;

• Discharge process - we have clarified that the debtor should 'automatically'
receive their discharge on a report from the trustee unless there is evidence
the debtor fails to cooperate with their trustee; and

• Debtors' bank accounts - we have responded to concerns raised by
stakeholders about the predicament that bankrupt individuals can find
themselves in, if their bank closes down their account when they go bankrupt
and other banks are not willing to let them open another account.

4. The key changes which we are proposing for stage 3 are:

• Sections 25 and 26 of the Bill - interim recall will be removed from the Bill, in
response to the amendments lodged and points raised at Stage 2 by Hanzala
Malik MSP and the Law Society;

• Section 16 - the deadline for making representations in relation to discharge
will be extended from 14 to 28 days, which in particular gives the debtor more
time to seek advice;

• Section 31 - Bankruptcy Restriction Orders (BROs) will be retained by the
Court where these relate to more serious issues and longer terms (i.e.
restrictions of 5 years or more); and

• Section 28 and new section - introduce a wider block transfer process
procedural changes suggested by ICAS for (i) wider block transfer process
replacing trustees across a range of cases, e.g. where they move firms, and
(ii) a sheriff application for removing commissioners.

1



5. The table below identifies (where appropriate) which changes have been
prepared in response to which stakeholder organisation:

Scottish Government Amendments proposed for stage 3:

Bill Organisation Comment
section

amended
2 ICAS Trustee must notify debtor of their requirement to

undertake financial education within 6 months
3 ICAS Clarifies that the method which can be set under new

s50(2)(a) "for assessing a debtor's assets, income,
liabilities and expenditure" is about ascertaining the
debtor's financial circumstances, not setting
contribution from income by reference to assets and
liabilities.

4 StepChange,ICAS Initial proposals for the debtor's contribution must be
sent 6 weeks after the date of award of sequestration
(not the date of sequestration, as the two differ).

8 Clarifies what the new moratorium on diligence will
and will not effect

13 ICAS Tightens the requirement on creditors to submit their
claims no later than 120 days after notification.

16 Citizens Advice Extends the deadline for representations, in relation
to discharge, from 14 to 28 days

18 ICAS Provides that, when a trustee applies to resign office
(because the debtor cannot be traced), the trustee
must provide AiB with details of all known creditors

20 ICAS Makes minor changes to the process by which a
trustee (or replacement trustee) is re-appointed after
the debtor has been discharged

25 &26 Law Society of Removes the process of 'interim' recall of
Scotland sequestration.

28 ICAS Widens the 'block transfer' of cases process for
where trustees move firm

29 Law Society of Amends the process by which the debtor,
Scotland commissioners or creditor) can apply to remove a

trustee.
29A ICAS Inserts a new section which provides for

commissioners to be removed by the sheriff.
31 Sheriffs' Association, Provides that the Sheriff Courts will retain

Law Society, ICAS responsibility for making Bankruptcy Restrictions
Orders (BROs) where the term of the BRO will be 5
years or more

40 Puts beyond doubt the grounds on which an
individual may appeal against the outcome of a
review by AiB

Schedule 1 Amends the process for AiB discharge as trustee in
MAP cases, to minimise bureaucracy

Schedules Scottish Law Amendments to these schedules make various minor
3&4 Commission and technical changes to the Bill, some (although not

all) are at the behest of the SLC.
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