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Overview 
 
Scottish Labour MEPs and our sister party colleagues in the Socialist and Democrat 
Group in the European Parliament welcomed the launch of negotiations for the 
Transatlantic Trade and Investment Partnership (TTIP), recognising the potential in a 
deal for the Scottish economy, the creation of jobs and the setting of global 
standards. The launching of negotiations was also welcomed by consumer groups 
and trade unions on both sides of the Atlantic. However we have several key 
demands for the agreement, in particular maintaining high consumer and sustainable 
development standards, the protection of public services and the removal of the 
proposed investor-state dispute settlement mechanism. 
  
Economic prospects and market access 
 
The United States is a key trading partner for Scotland and a growing market for 
Scottish goods and services. Removing barriers to trade and encouraging 
transatlantic trade has the potential to protect and boost Scottish jobs in key sectors. 
 
Overall, tariffs between the EU and US are relatively low. However this average of 
around 4% masks some particular tariff spikes remaining in important Scottish 
products including textiles such as cashmere and lambswool, where the tariff levied 
on European products entering the US market is very high. It is the aim of the 
European negotiators to remove virtually all tariffs, with the expectation that a small 
number of tariff lines will remain on highly sensitive products only.  
 
In the food and drink industry, vital to the Scottish economy, TTIP has the potential, 
both directly and indirectly, to improve market access. The launch of negotiations 
has already been the catalyst for the EU and US to reach an agreement at the WTO 
over the long-standing dispute on beef imports. It is also hoped that the framework of 
a trade deal would advance further remaining issues such as the rules on Scottish 
beef and haggis. The European Commission has also made it a high priority to 
secure an agreement within TTIP on EU Geographical Indications (GIs) which would 
allow for the extension of the legal protection given to registered products to the US 
market. GI status protects traditional products from a recognised region, and 
prevents the GI-protected name being used on generic products. A number of 
Scottish products including Scotch whisky, beef and lamb, Arbroath smokies etc. 
already benefit from this within the EU. GIs have already been successfully included 
in concluded trade agreements with Canada and Singapore.  
 
TTIP will contain a dedicated chapter on small and medium-sized enterprises 
(SMEs), which could greatly assist Scottish companies in complying with US 
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regulations and accessing the market. Currently it is very often large multinational 
companies which are able to overcome the trade barriers and export to the US while 
smaller companies face too many costly challenges. Helping SMEs is a vital part of 
TTIP.  
 
In public procurement the European market is considerably more open than the US 
which remains somewhat protectionist. TTIP has the potential to level the playing 
field and give equal access to European investors to supply US public procurement 
contracts.  
 
European standards and regulatory convergence 
 
Despite the remaining spikes, tariffs are generally low between the EU and US and 
the main gains from TTIP are expected to come from tackling regulatory issues. 
Some health, safety and consumer protection standards in the EU and US differ 
substantially and have different aims. In the case of these regulatory issues we 
would not expect any convergence in the rules, for example the Commission has 
already confirmed it is not seeking convergence on REACH, the EU chemicals 
regime, as it is significantly different to the US system for testing chemicals and 
placing them on the market in products such as cosmetics. We welcome this.  
 
However, in other areas the EU and US test products to the same standard via 
different methods, creating significant additional burden for European manufacturers, 
particularly SMEs, with little or no additional benefit. Producers are often required to 
go through duplicate and sometimes identical testing regimes in order to comply with 
both European and US regulations. Manufacturers in Scotland have cited examples 
of textile fire safety testing, where home furnishings go through double identical 
testing before they can be exported to the US. Exports of European cars are 
required to be dismantled, shipped and reassembled at significant cost to the 
manufacturer and ultimately the consumer, due to arcane regulations. TTIP has the 
potential for regulators on both sides of the Atlantic to compare testing standards 
and, where they are the same, recognise each other’s standards. Parallel regulatory 
environments have developed primarily due to a lack of communication between the 
world’s largest two markets. A potential way to remedy this in the future would be 
regular dialogue between the regulators to inform each other of new and updated 
regulations being developed, and ensure, where possible and desirable, these can 
be done in harmony. This would not and should not ever prevent the EU developing 
its own standards, but could prevent entirely unnecessary duplication. 
 
The protection of high standards must remain a key European objective. We 
welcome the Commission’s repeated public assurances that there will be no change 
to the EU’s GMO regime as a result of TTIP, nor of the EU ban on hormone-treated 
beef or chlorinated chicken, and we will remain vigilant in monitoring this.  
 
Any proposed changes to European law must go through the ordinary legislative 
procedure of a proposal by the European Commission and co-legislation by the 
European Parliament and Member State national governments in the Council before 
a final text is finalised and approved. TTIP cannot alter existing European law.  
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Services 
 
Services is a significant sector for Scotland, and an offensive interest of the 
European Commission in the negotiations. The Commission is seeking to 
substantially open the US market to European service providers and ease cross-
border trade in services. We welcome this given its importance to the Scottish 
economy. 
 
We remain cautious of the inclusion of financial services in the agreement and await 
further draft texts to analyse. Should a satisfactory text on financial services be 
reached, we would strongly demand that regulations on the industry are also 
included. The Commission is currently pursuing this but has met strong resistance 
from the US which does not wish to see financial services regulations included.  
 
The protection of public services is of paramount importance. TTIP is expected to 
follow the model of previously negotiated EU trade agreements which are already in 
force. All EU trade agreements to date have included broad carve-out for public 
services, which protects EU Member States’ rights to keep services such as health, 
education and water in the public sector. In addition, Member State national 
governments are able to take out additional reservations on particular sectors 
(including, for example, public healthcare services) to ensure that even in cases 
where part of all of a service is put out to tender, the government has the right to 
restrict this to only one provider and exclude foreign service providers (i.e. tender 
only to European providers, not American in the case of TTIP). Governments are, 
and must remain, free to renationalise any service they reclassify as a public service, 
provided this is done legally and with appropriate compensation where necessary. 
This is currently the requirement irrespective of TTIP. It is important to note also that 
trade agreements cannot force privatisation: this can only be done by the Scottish 
government for devolved issues and the UK government for reserved issues.  
 
In order to ensure all available protections are being taken for Scottish and UK public 
services, we believe it is vital the UK government and European Commission publish 
details of the services schedule for scrutiny.  
 
Investment protection 
 
Investment became a competence of the EU under the Treaty of Lisbon and recently 
concluded trade agreements with Canada and Singapore became the first to include 
a chapter on investment protection. Previously investment agreements were 
concluded bilaterally between EU Member States and third counties. Over 1500 of 
these agreements remain in force. 
 
Investment agreements are intended to encourage investment by providing 
guarantees of fair treatment to foreign investors. Typically these agreements protect 
investors against discrimination or expropriation of assets. In order to be 
enforceable, they contain dispute settlement mechanisms. These can be state-to-
state or investor-to-state (ISDS). Many of the existing agreements, including most 
UK investment agreements, contain ISDS. This allows an investor to take a case to 
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arbitration against a state if it believes its rights under the agreement have been 
violated. 
What was originally intended as a development tool to encourage investment in 
vulnerable countries has become an abused system. Investors have used outdated 
and weakly drafted agreements to challenge policy decision, and sued for 
compensation for lost future earnings indirect expropriation of intellectual property. 
 
While the UK has never had a successful case brought against it, it remains our view 
that ISDS is entirely unnecessary between trading partners with highly developed 
legal systems, and Labour MEPs are calling for it to be removed from TTIP entirely. 
Certainly, the current model in Member State agreements is completely 
unacceptable. The definitions are far too loosely drafted which has resulted in 
companies taking legal action for frivolous cases. The arbitration is held behind 
closed doors and awards usually not disclosed. The ability of governments to 
legislate in the public interest for health, environmental and labour standards is 
inadequately protected. The Commission has taken significant steps to addressing 
this in a new model of investment agreements, but it remains our belief that ISDS 
should be removed altogether. (At the time of submission we are awaiting the 
publication of an EU-wide Commission consultation into ISDS in TTIP. Negotiations 
on the investment agreement have been frozen until the EU responds to the public 
feedback in this consultation). 
 
Transparency 
 
Trade policy is being significantly opened up since the entry into force of the Lisbon 
Treaty when the European Parliament gained new powers in scrutinising and 
approving all international agreements. The Commission consults Parliament before 
taking the mandate from the Council and launching negotiations. The International 
Trade committee receives regular draft texts and updates from the Commission on 
negotiating rounds, and consults experts, civil society, trade unions and business in 
public meetings, as well as full debates in the Parliament plenary session. 
 
Nonetheless, there needs to be greater transparency in international trade 
negotiations, both within the European institutions and with the European public. We 
recognise that there must remain an element of confidentiality in the EU’s negotiating 
stance and red lines, and the Commission cannot negotiate effectively if all its cards 
are on the table. However, as the text progresses, draft texts must be made 
available for scrutiny by European civil society. We have made significant progress 
over the last year, and previously-classified TTIP documents have been released. In 
particular we welcomed the Member State national governments’ agreement to 
release the EU mandate. We urge the Commission and Council to continue to 
release documents. (At the time of submission we are awaiting the final report from 
the European Ombudsman from her inquiry into TTIP and transparency.)  
 
Conclusion 
 
In the context of global trade, TTIP has been launched not only as a potential kick-
start to the European economy, where we must trade our way out of the crisis, but 
also in the face of the rise of the BRICS, China in particular. The EU is negotiating 
trade deals with many partners around the world, most of whom are also negotiating 
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with China. Unlike the EU, which always has a mandatory chapter on sustainable 
growth and labour, environmental and human rights standards linked to trade, China 
places no such demands on partner countries.  
 
TTIP would create the world’s largest trading area and in doing so, begin to set 
global standards. Despite some minor and some major differences, which will not all 
be tackled or overcome in TTIP, the EU and US have some of the highest standards 
in the world. Indeed the US goes further than the EU in its trade agreements and can 
impose sanctions on its trading partners for not implementing its sustainable 
development chapter.  
 
We believe TTIP offers an opportunity to embed and later develop these standards 
to which other global trading partners will work towards in order to secure trade 
deals. If we do not, China will set global standards far below those which we would 
find acceptable.  
 
TTIP also has great potential for SMEs to access the transatlantic market, too often 
still only fully accessible to multinational corporations with the resources to withstand 
high tariffs, duplicate testing regimes and costly shipping and assembly 
requirements. The opportunity to open the US market for Scottish SMEs should not 
be overlooked.  
 
But the potential opportunities of the agreement do not mean TTIP at any price. We 
are pushing for full protection of public services and the transparency of the 
Commission and UK government to ensure these protections are taken. We want to 
see European standards maintained and manufacturer benefits passed on to 
consumers. And we are calling for a new approach to investment protection which 
ring-fences legislation in the public interests and prevents corporations taking 
arbitration cases behind closed doors for frivolous cases: the best way of doing so is 
to remove ISDS from the agreement. 
 
We will continue to monitor the negotiations and judge the final text as a package on 
its merit.  
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As MEPs, we have each received several hundred items of correspondence – the vast majority 
of which have been expressing serious concern about various potential consequences of TTIP 
and, in particular, what impact this might have on Scotland. 

The concerns expressed about this trade deal are perhaps best demonstrated by the fact that 
over one million people within the European Union have now signed a petition calling for 
negotiations to be stopped completely.1 

In our view, the Transatlantic Trade and Investment Partnership TTIP must ultimately be proven 
to be in the interests of the economy, society and democracy of Scotland, and if it is not you can 
rest assured that we will not support it.  

The treaty aims, through the removal of regulatory barriers, to create a vast transatlantic trade 
area. Such an area could create a significant number of opportunities for Scottish businesses 
that have long proven themselves capable of thriving in the US. However, there are legitimate 
concerns that this could also revise standards for a wide spectrum of public policies, which have 
previously been developed by democratically elected parliaments and governments. In 
particular the possible inclusion of public services such as health, social services, procurement 
and higher education, and agricultural standards, gives us grave concern 

The proposed Transatlantic Trade and Investment Partnership (TTIP) is not close to being 
finalised. There are months of complex negotiations yet to be completed. No text has even been 
presented for scrutiny. As a result, we cannot definitively say at this stage how we will vote 
when the time eventually comes. However, we will set a series of tests and conditions which 
any final agreement must meet before we can say that a TTIP is in the interests of Scotland.  

Transparency 

Unfortunately, those concerned with negotiating the treaty have, regrettably, kept their actions 
too quiet. Matters concerning public policy should be open to public scrutiny and debate. That 
the European Commission has finally relented to pressure and offered to make more 
information relevant to the negotiations public shows how important it is to continue to apply 
pressure on issues that matter to us. While pleased that we managed to gain this, we still think 
we can do more and this illustrates the importance of MEPs remaining engaged with the 
process in an attempt to improve the quality of the end result. 

Public Services and the NHS 

Firstly, it is crucial that TTIP must not limit the ability of the Scottish Parliament to organise 
public services in the way that best fits the needs of the people of Scotland. This applies most of 
all to the NHS and is a stance shared across the SNP. Nicola Sturgeon at FMQs has 
emphasised this. TTIP must not be allowed to impede the Scottish Government’s freedom to 
manage healthcare in Scotland. 

The central issue in regard to the NHS (and public services more generally) is the use of 
negative and positive lists to decide what will and will not be covered by the agreement. The 
use of a ‘negative list’ (effectively opt-outs) can provide less protection than positive lists 
(effectively opt-ins). The major complication in regard to TTIP comes because it seems likely 
that when it finally emerges TTIP will be a blend of these two systems giving it a very 

																																																								
1
 http://www.bbc.co.uk/news/business-30316819 
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complicated remit. This is a model that has already been used in the EU-Canada Trade 
Agreement (CETA) and the EU-South Korea Trade Agreement. 

The position of the NHS in Scotland is also unique due to the nature of the devolution 
settlement and, despite written requests from the Scottish Government and SNP MEPs, we 
have not yet had an adequate explanation of how this reality would be legally incorporated into 
TTIP from either the Commission or the UK Government. This must be understood if we are to 
make an informed decision.  

In a broader sense TTIP must also not curtail the ability of the Scottish Parliament to bring 
public services back into the public domain if that is the democratic will of the Scottish people, 
and to regulate them in the way the Scottish people see fit. If these criteria are not met then the 
treaty would clearly be undemocratic. This will be of particular importance within areas such as 
procurement which could be too easily overlooked, particularly for our goals of promoting local 
economic activity and local supply of food to public institutions like schools. The SNP MEPs 
would not support TTIP if that is the content of the text that emerges from the negotiations. 

ISDS 

The inclusion of an Investor-State Dispute Settlement (ISDS) mechanism, that would allow 
companies to seek recompense if they feel that the state has acted in a way that could threaten 
their investments, is clearly troubling. Around the world there have already been a number of 
worrying ISDS cases, from tobacco companies suing over prohibited advertising in Australia to 
energy companies claiming compensation for not being allowed to frack in Canada. The 
Investor-State Dispute Settlement Mechanism must be either removed or limited in scope so 
that it could not be used to extract huge sums from the Scottish public purse. This is part of a 
clear message coming from across the breadth of the European continent that the EU 
commission and the UK government must listen to. 

EU Rights and Standards 

The harmonisation of regulatory standards must not put at risk existing European regulations in 
the fields of public health, social and employment rights, health and safety and the environment. 
Creating a common regulatory zone must mean adopting the highest standards, be they of the 
EU or the US, not the lowest.  

One important example is in the food and agriculture sector where the US and EU have 
fundamentally different approaches to food safety. Growth hormones in beef, ractopamine in 
pigs and chlorine treatments of poultry are all allowed in the US but banned in Europe. TTIP 
must not only maintain stricter EU rules on food safety, in line with consumer choice, but must 
not let in US imports produced to lower standards through the back door through any sort of 
"mutual equivalence" agreement. Critically, TTIP must not undermine tougher EU process for 
producing regulations through the process of "regulatory convergence/ co-operation". This 
means impact assessments which go beyond a simplistic cost/benefit analysis, and the 
Precautionary Principle, by which a product must be demonstrably safe before it can be sold.  

We also wish to clearly emphasise certain agricultural products of importance to Scotland such 
as beef as "sensitive" in negotiations over lowering tariffs and increasing quotas. This would at 
the very least involve a safeguard clause which we can invoke if a flood of cheaper imports 
threatens production in Scotland.  

Concluding Remarks 

The SNP MEPs will continue to work with like-minded colleagues to secure an agreement that 
maintains, not undermines, the principals of the EU. TTIP, when it is finally unveiled, must allow 
the people of Scotland to continue, through their Parliament, to control their own future.  We will 
not support TTIP if the NHS is threatened. 
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TTIP has the potential to be a huge opportunity for Scotland or to be immensely damaging. We 
will continue to engage with the process to provide what leverage we can on the negotiators to 
push for the former outcome. If however the result is not in the interests of Scotland’s economy 
and democratic rights, we will not support it. 
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I welcome the opportunity to submit evidence to the committee.

In my capacity as MEP for Scotland I have received a number of letters and emails from
constituents raising concerns about the potential impact of TTIP, particularly with regards the
NHS. In light of these concerns I have met with European Commission negotiators and
corresponded with the Director General of the European Commission’s Trade Directorate
where I have sought reassurances in a number of areas, including the NHS, transparency in
dispute proceedings, labour standards, and the Investor State Dispute Settlement Mechanism
(ISDS).

Enclosed is a copy of my letter to TTIP Chief Negotiator Ignacio Garcia Bercero, and a
response from Jean-Luc Demarty, Director General of the European Commission’s Trade
Directorate. The key points from Mr Demarty’s letter are as follows:

• Transparency. According to Mr Demarty, there will be no secret trials under TTIP. The
EU and US positions are for full transparency, as seen in the Comprehensive Trade and
Economic Agreement (CETA). In CETA, all documents will be publicly available, all
hearings will be open to the public, and interested parties including NGO’s and Trades
Unions will be able to make submissions.

• Investor State Dispute Settlement Mechanism. Mr Demarty makes it clear the TTIP’s
Investor State Dispute Mechanism will be different from previous free trade agreements.
For example, the EU wants a more precise definition of the ‘fair and equitable treatment’
standard to ensure that the agreement does not prevent governments from legislating as
they see fit. In previous trade deals investors have been able to take action against
governments for changing legislation, but under TTIP a breach of the fair and equitable
treatment standard can only be claimed where there is proof of:
• Denial of justice in criminal, civil or administrative proceedings;
• A fundamental breach of due process, including a fundamental breach of transparency, in

judicial and administrative proceedings;
• Manifest arbitrariness;
• Targeted discrimination on manifestly wrongful grounds, such as gender, race or

religious belief;
• Abusive treatment of investors, such as coercion, duress and harassment.

• Protection of NHS. Nothing in TTIP affects the UK or Scottish Government sovereignty
over how NHS services are provided. There is no ratchet clause, preventing liberalisation
in the NHS from being reversed in future. Similarly, following the 1995 The General
Agreement on Trade in Services (GATS) agreement, the EU has consistently taken either
no commitments at all on publicly funded health services or it has taken a ‘reservation’,
which effectively dispenses the EU from any market access or non-discrimination
obligations in the area of publicly funded health services.

• Environmental and food protection. On environmental standards, Mr Demarty points
out that TTIP should promote high levels of protection for the environment, workers and
consumers, and will not encourage trade or investment by lowering such standards.
Regarding food safety, TTIP will not entail any downgrading of EU standards or erosion of
legislative certainties, for example, allow chlorine treated chicken to be sold in the EU.
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I have made this correspondence publicly available on my website (www.ianduncan.org.uk)
and have passed it on to the constituents who initially raised the issue. Similarly, I have
provided the material to Len McCluskey, General Secretary of UNITE in response to written
correspondence (attached for convenience). As you will see, in light of Mr Demarty’s
evidence Mr McCluskey has committed to consulting his lawyers to ascertain what impact
the proposed changes will have. When I receive his response I will ensure that it is
forwarded on to the committee.

Much of the recent correspondence from constituents has begun with the phrase, ‘With the
vote on TTIP imminent’. It is worth stressing that the negotiations are still at a relatively
early stage and that no vote in the European Parliament is imminent.

Following the recent Commission consultation on the ISDS clause, the results will shortly be
made available. When they are published, I will ensure that a copy is transmitted to the
committee. In the interim, a preliminary statistical report has been published by the
commission showing the UK as having the highest respondent rate (34.8%). You can access
this report here: http://trade.ec.europa.eu/doclib/docs/2014/july/tradoc_152693.pdf

Recently I invited a group of Edinburgh-based campaigners to Brussels to meet and speak
with negotiators directly. A copy of the invite can be found here:
http://www.ianduncan.org.uk/blog/free-trade-agreement-between-eu-and-usa-ttip-
campaigner-invite.

The group has petitioned me to seek an exemption of the NHS from ambit of TTIP. From
correspondence I am of the view that the EU negotiators have no wish to facilitate any
activity which would threaten our NHS. However, I remain in dialogue with the officials and
anticipate an announcement providing greater legal certainty on this issue in due course.
Again, I will endeavour to transmit this information to the Committee.

As negotiations unfold I will continue to ensure constituents are kept abreast of
developments, either in response to direct queries or via my website.

In addition to the NHS, there are a number of outstanding issues that my Conservative
colleagues and I will focus upon as the negotiations unfold. We will continue to monitor the
negotiations for consequences to key UK and Scottish industries notably the agriculture
sector, the food and drink industry and financial services. Wherever there is a threat to
Scottish (and British) interests we will do all in our power to confront the issue and ensure
appropriate amendments are lodged to the draft text.

Specifically, I am currently directly engaged with developments in the following areas:
• Food safety, and particularly hormone-raised meat
• Farming standards in general
• Greenhouse gas emissions in general and specifically those generated by aviation
• The wider implications for health care provision, including pharmaceuticals and medical

devices
• Consumer rights and legal protections
• Digital trade

In furtherance of this agenda, I have this week written to Trade Commissioner Cecilia
Malmström regarding comments made by the German agriculture minister Christian Schmidt,
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namely that the Protected Food Name schemes, which give special geographical protection to
certain products, will be removed under TTIP. With several Scottish products such as Scotch
beef and lamb under the scheme it would be of serious concern if these reports were true.
Enclosed is my letter to the Commissioner. I am happy to share her response, and other
communications I receive on TTIP with the Committee.
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0032-228-47249 ian.duncan@europarl.europa.eu www.ianduncan.org.uk@IanDuncanMEP https://www.facebook.com/ianduncan2014Batiment Willy Brandt 06M087, European Parliament, Rue Wiertz 60, 1047 Brussels

MEMBER OF THE EUROPEAN PARLIAMENT
Dear Mr Bercero,
As you will be aware there are growing concerns in the UK and across Europeabout certain aspects of TTIP. I am writing to you today to seek clarification on anumber of these concerns as they have been raised to me by my constituents andcampaigners.
ISDSConcerns have been raised about the Investor State Dispute Mechanism (ISDS)and the prospect of tribunals being held above the law and in secret. Can youconfirm that any tribunal held under TTIP will be held in public?Using the ‘fair and equitable treatment’ clause of model and previous free tradeagreements, campaigners have argued that US companies will be able to sue theUK Government for unlimited sums of money should the Government reversepolicy decisions that impact on trade deals between the Government and privatecompanies. Can you outline what measures exist in TTIP to ensure that MemberStates’ retain their right to set policy without the threat of litigation from UScompanies?
The National Health ServiceAt a TTIP breakfast meeting this morning, you stated that it is not the intentionof TTIP to cover the NHS. Can you elaborate on this as there has been muchmedia speculation in the United Kingdom that TTIP could lead to theprivatisation of the NHS? Would you anticipate there being a specific exemptionfor Health Services within TTIP?
Environmental and Agricultural StandardsIt has been suggested that TTIP will lead to the lowering of environmental andagricultural standards, by applying a ‘lowest common denominator’ approach tomaximise trade at the expense of food and environment safety. The example
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0032-228-47249 ian.duncan@europarl.europa.eu www.ianduncan.org.uk@IanDuncanMEP https://www.facebook.com/ianduncan2014Batiment Willy Brandt 06M087, European Parliament, Rue Wiertz 60, 1047 Brussels

frequently cited is that of American chickens that have been washed in chlorine,a practice currently prohibited in the EU. Campaigners suggest TTIP will allowthe trade of such chickens within the EU. Can you clarify if this is the case?
JobsCiting the free trade agreement between Mexico and the US, campaigners alsosuggest that TTIP will lead to job losses in the UK and across Europe due tolower labour costs in the US. Can you outline the expected economic impact ofTTIP, and if there is the prospect of capital and labour flight from the EU to theUS?I look forward to hearing from youYours faithfully,

Dr Ian Duncan MEPConservative MEP for Scotland
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EUROPEAN COMMISSION 
Directorate-General for Trade 

The Director General 

Brussels, - 7 ^0\/t 20H 
DG TRADE /JS 

Dr Ian Duncan, MEP 
European Parliament 
Rue Wiertz 
Willy Brandt 06M087 
1047 Brussels 

Dear Honourable Member, 

Thank you very much for your letter which allows me to clarify a number of important 
issues, which have been mentioned in particular in the context of the UK debate on TTIP. 

As you know, the Investment protection and ISDS chapter in TTIP is currently on 
hold until the public consultation process on the investment protection and ISDS 
provisions has been completed. The Commission is currently analysing the results and 
will take some time, together with European stakeholders, to reflect on the results of the 
consultation and the way forward. 

However, if one takes the CETA agreement as an example of the EU's approach to 
investment protection and ISDS, there will be no secret ISDS tribunals. 

The EU will make transparency the default mode for ISDS tribunals under all its trade 
and investment agreements. Under CETA for instance, all documents (submissions by 
the parties, decisions of the tribunal) will be publicly available on a website which the 
EU will finance. All hearings will be open to the public. Interested parties (NGO1 s, trade 
unions) will be able to make submissions. So far, only the US and Canada have similarly 
far reaching transparency arrangements. I would note that the US has championed 
transparency (including open hearings) for ISDS. Despite the fact that in most 
international investment treaties concluded to date (including the EU Member States own 
1400 Bilateral Investment Treaties) there are no or very limited provisions on 
transparency. There will not be secret tribunals under TTIP. 

As regards the 'fair and equitable treatment' standard, the Commission has long argued 
for more precision. The approach it has taken is to clarify the content of the standard, in 
order to eliminate all ambiguity that it might contain an implicit obligation not to change 
legislation. Under the EU approach, a breach of the fair and equitable treatment 
obligation can only be claimed when there is proof of: 

> Denial of justice in criminal, civil or administrative proceedings; 
> A fundamental breach of due process, including a fundamental breach of 

transparency, injudicial and administrative proceedings; 

Commission europėenne/Europese Commissie, 1049 Bruxelles/Brussei, BELGIQUE/BELGIË - Tel. +32 22991111 
Office; 07/067 - Tel. direct line +32 229-56126 

Ref. Ares(2014)3704068 - 07/11/2014
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> Manifest arbitrariness; 
> Targeted discrimination on manifestly wrongful grounds, such as gender, race or 

religious belief; 
> Abusive treatment of investors, such as coercion, duress and harassment. 

The EU is also seeking more precision in the approach for other standards. For example, 
the notion of "indirect expropriation11 is clearly defined. Even if a given public policy 
measure has the effect of reducing the value of an investor's business, this would not 
automatically give rise to compensation to the investor. 

This means that under the EU's approach, the right of Governments to regulate in the 
public interest is preserved. This includes the right of future Governments to regulate 
differently or to reverse decisions of previous Governments. Such actions will not trigger 
a breach of the standards of investment protection, nor oblige Governments to pay 
damages, even if investor's prospects for profit are affected. A breach of an investment 
agreement may occur only in very limited situations, when Governments' behaviour e.g. 
breaches the fair and equitable treatment standard or amounts to uncompensated 
expropriation. 

On the NHS, TTIP does not affect the UK or devolved governments' sovereignty over 
how NHS services are provided, whether in Scotland or the rest of the UK. 
The EU has followed a consistent pattern in all its trade agreements over the last 20 years 
since the creation of the World Trade Organization's General Agreement on Trade in 
Services (GATS) in 1995: For publicly funded health services (such as hospital, 
residential health or ambulance services) the EU either takes no commitments at all (like 
in the EU-Korea agreement1 which follows a positive list approach) or takes a full so-
called "reservation" which effectively dispenses the EU from any market access or non
discrimination obligations (like in the recently published EU-Canada agreement2, see pp. 
1509-1510 (whbh follows a negative list approach). I would like to underline that in both 
scenarios, the so-called "ratchet" does not apply. Hence, any UK government decision to 
open up the publicly funded health services market to competition could subsequently be 
rolled back. The EU does not intend to change this approach in TTIP. 

1 should add that the UK has even gone further and has also reserved the right to make 
the establishment of foreign doctors under the NHS subject to "medical manpower 
planning" (see e.g. p. 1632 of the EU-Canada Agreement). This effectively means that 
the UK can limit the access of foreign doctors to work within their health services 
system. 

The net effect of the EU's approach is that nothing in TTIP will lead to privatisation of 
the NHS. " 

On your question of environmental and agricultura! standards, the now public 
negotiating mandate conferred by the 28 Member States clearly stipulates that progress in 
terms of enhanced trade and investment will not come at the expense of EU's 
fundamental values and must be without prejudice to its right to regulate in the way it 
considers appropriate.3 In addition, it is specified that TTIP should promote high levels 

' See http:/. euľ-lex.eLiropa.eu/legal-content. EN/TXT PPF ouľi :OJ:L:2011 : l27:FUL[..&froin;: en 

2 See http:/, trade.ec.europa.eu dodib/docs/2014 september tradoc 152806.pel ľ 

J See http:/7data.consiliiim.einOpa.eu'doc document, ST-11 103-2013-DCL-1 'en pdľ 
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of protection for the environment, workers and consumers and will not encourage trade 
or investment by lowering any such standards. 

As regards food safety, the TTIP will not entail any change of EU legislation. There is no 
discussion in TTIP on imports of chicken treated with chlorine. Any authorisation of 
anti-microbiological treatment in Europe can only be done, if supported by the European 
Food Safety Agency (EFSA) and in accordance with applicable EU rules. 

On jobs and growth, we can expect to start to see an economic impact from TTIP 
immediately after the agreement enters into force, when tariffs are lowered and the 
process of eliminating duplicative regulatory requirements is underway. However, 
economic structures need time to adjust. Therefore the economic benefits of TTIP will 
gradually increase over time, until we are able to see its full returns. One of the most 
renowned teams of researchers in this field estimated that ten years after entry into force 
of TTIP, the EU GDP could be 0.3-0.5 % higher than in a situation without the 
agreement in place. This means the EU economy would have at its disposal between ΤΟ
ΠΟ bn Euros more than without TTIP, every year thereafter. Job effects are difficult to 
estimate, but no one can claim that this increase in wealth could be created without 
additional employment in the EU. Regarding the concerns about the capital and labour 
flight I would like to highlight that the EU has always been open to trade and (because of 
that) we remain one of the most competitive economies in the world. Trade has been a 
source of economic dynamism and wealth creation and there is no reason to believe this 
will change. 

I hope that the explanations above did allay the concerns brought to your attention and 
stay at your disposal for any further inquiries you might have. 
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0032-228-47249 ian.duncan@europarl.europa.eu www.ianduncan.org.uk@IanDuncanMEP https://www.facebook.com/ianduncan2014Batiment Willy Brandt 06M087, European Parliament, Rue Wiertz 60, 1047 Brussels

MEMBER OF THE EUROPEAN PARLIAMENT
Dear Mr McLuskey,

Transatlantic Trade and Investment Partnership (TTIP)I write in response to your recent letter (2.9.14) regarding TTIP and its impacton the UK National Health Service.I am sorry that it has taken so long to reply, but you raised important issues and Ihave sought to give them the attention they deserve.I am enclosing a letter from Jean-Luc Demarty, the Commission Director-Generalfor Trade, in which he writes that TTIP ‘would not affect the UK or devolvedgovernments’ sovereignty over how NHS services are provided, whether inScotland or the rest of the UK’.  I appreciate that you will have heard this before.However, this letter sets out in detail the reasoning behind the statement,namely:• A tightening of the ‘fair and equitable treatment’ standard, to eliminate allambiguity that it might contain an implicit obligation not to change legislation.• A clear definition of the notion of ‘indirect expropriation’ to ensure thateven if a public policy decision has the effect of reducing the value of aninvestor’s business, this would not automatically give rise to compensation fromthe investor.• A clarification that the 'ratchet clause' does not apply to the negative or tothe positive list approach to public service commitments.On these matters I am confident that the revision proposed in the draft TTIPagreement is substantively different from the relevant clauses in the specificcases that you cite.  It may be worth running the particular proposed revisionpast your legal team.  I would be interested to hear their interpretation.Although Demarty states that ‘the net effect of the EU’s approach is that nothingin TTIP will lead to privatisation of the NHS,' I accept that the assurances of
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0032-228-47249 ian.duncan@europarl.europa.eu www.ianduncan.org.uk@IanDuncanMEP https://www.facebook.com/ianduncan2014Batiment Willy Brandt 06M087, European Parliament, Rue Wiertz 60, 1047 Brussels

Eurocrats do not always inspire confidence.  It is for that reason that I willcontinue to take an active interest in this matter.Please do let me know if there are further aspects of the TTIP agreement youwould like me to explore.Kind regards,

Dr Ian Duncan MEPConservative MEP for Scotland
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18th December 2014 
 
 
Mr Ian Duncan 
European Parliament  
WIB06M087 
Rue Wiertz 60 
1047 Brussels 
BELGIUM 
  
Dear Mr Duncan, 
 
I am writing in response to your recent letter (17.11.14) regarding TTIP and its impact on the NHS, 
to which you attached a letter from the European Commission’s Director-General for Trade, Jean-
Luc Demarty. 
 
In your letter you point out that Mr Demarty claims that ‘the net effect of the EU’s approach is that 
nothing in TTIP will lead to privatisation of the NHS’. This may well be his opinion but it does not 
address my key concern: that TTIP as it is currently envisioned will prevent future democratic 
efforts to reverse the private sector takeover of NHS services. I believe that this is especially 
worrying matter because the current UK Government has dramatically increased the number of 
NHS services being taken over by the private sector (especially in England under the Health and 
Social Care Act 2012) and because key people in the Conservative Party have argued for future 
governments to go much further in privatisation of the NHS. 
 
I have asked a trade lawyer to look at the technical solutions that Mr Demarty argues would 
address some of the dangers posed to the NHS by TTIP. I would expect to have a response in the 
New Year. However, I don’t really understand why anyone who wants to protect the NHS from 
TTIP would want to engage in a complicated tinkering exercise of dubious value when they could 
be taking a clear position that the NHS should be removed entirely from the scope of the 
agreement.  
 
Surely, nobody can seriously suggest that there are insufficient legal protections for investors in EU 
and Scottish law that would make such additional measures necessary. Furthermore, by taking this 
approach you end up having to: 
 

 trust that the EU negotiators are sufficiently motivated to protect the NHS from a TTIP 
agreement that still includes the NHS in its scope; 

 trust that these officials are also skilled enough to avoid any loopholes or ambiguities that 
could be used by corporate lawyers to subvert their intentions. 

This seems to me a totally unnecessary and unacceptable risk, which is unjustified by the 
evidence. In your letter you state that the assurances of Eurocrats do not always inspire 
confidence. If you look at some of the promises made for NAFTA and compare them with the real 
life outcomes, you will see what can happen when we just trust the bureaucrats on things like this.  
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Therefore, as there is no technical obstacle to carving the NHS out of the agreement – this seems 
to me to be the obvious response. The Government have not come up with one good reason why 
the British people would be best served by keeping the NHS in TTIP.  
 
That is why I continue to call for David Cameron to fully and clearly exempt the NHS from the 
agreement. 
 
 
Yours sincerely, 
 
  

 
Len McCluskey 
General Secretary 
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0032-228-47249 ian.duncan@europarl.europa.eu www.ianduncan.org.uk@IanDuncanMEP https://www.facebook.com/ianduncan2014Batiment Willy Brandt 06M087, European Parliament, Rue Wiertz 60, 1047 Brussels

MEMBER OF THE EUROPEAN PARLIAMENT
Dear Commissioner Malmström,

Protected Food Name (PFN) Schemes and TTIPRecently your Director General Jean-Luc Demarty addressed the concerns of anumber of my constituents regarding the Transatlantic Trade and InvestmentPartnership.Following comments made by German Agriculture Minister Christian Schmidt,reported in the press, that when TTIP is agreed foodstuff under the ProtectedFood Name schemes will no longer be protected, I again write seekingclarification.Several Scottish foods are protected under the PFN framework, including Orkneybeef, Stornoway Black Pudding, and Teviotdale cheese.  The benefits of thisprotection are significant.  Recent study has shown that sales of protectedfoodstuff is on average twice that of comparable non-protected goods.  Anythingwhich impacts upon the protected status of these Scottish foods would be ofgreat concern.Therefore I am seeking assurances that TTIP will not lead to a scrapping of anyof the PFN schemes, and that Scottish foodstuff will remain protected.I look forward to receiving your response.Yours faithfully,

Dr Ian Duncan MEPConservative MEP for Scotland
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Written evidence from David Coburn MEP  

The Trans-Atlantic Trade and Investment Partnership (TTIP) is being negotiated by 
the unelected EU Trade Commissioner behind closed doors - all our MEPs can do at 
the moment is sit and wait until the final agreement is forwarded to the EU 
Parliament, at which point they will be asked to simply say yes or no to 
it.  Astonishingly, MEPs have no power to make amendments to any agreement the 
EU makes on international trade, nor does our elected UK government. 

The EU Commission is the only body that can; initiate new EU laws, begin repeal of 
or start any amendment to EU laws, or negotiate trade agreements.  The EU 
Commissioners are not elected, but appointed.  MPs and MEPs have no binding way 
to force the Commission to do anything it doesn't want to do, the Commission's 
attitude towards the recent one million signatures on the EU-wide petition against 
TTIP illustrates this. 

By being in the EU we have given away the right to negotiate our own trade deals on 
terms that would be beneficial to the UK. Even at the World Trade Organisation (the 
WTO) the EU takes our seat when the international negotiations occur - the UK is 
effectively banned from even being in the room sometimes.  The only solution of 
course is to leave the EU and bring back democratic accountability to law making 
and trade deals - only UKIP campaigns for this. 

UKIP is in favour of free trade, but we are opposed to the undemocratic EU 
Commission negotiating on our behalf. Of course we look at each trade deal on case 
by case basis, so if this one is not in the UK's interest, we will have no reservation in 
voting against.  However we are yet to receive even the draft agreement (let alone 
the final agreement).  In the meantime there has been much speculation as to what it 
will include, yet, as you are aware, negotiations are being held - quite shamefully - in 
secret. This makes it difficult to comment on TTIP in any detail at present.  

Regarding Investor State Dispute Settlement (ISDS) specifically: Britain is already 
the largest beneficiary of direct foreign investment from the USA and obviously we 
have a long history of commercial interests with America. So, the question has to be 
asked: why would it be necessary to add an investor/state dispute mechanism into 
TTIP?  

The answer lies in the independence of the judiciary. This independence is clear-cut 
in Britain but not, unfortunately in other EU member states. Some other states have 
traditionally had a great deal of political interference in their judiciary and this is one 
reason why these countries have not previously had the foreign investment they 
might have had. Investors hate uncertainty and I think it is not unreasonable to 
assume the Americans might insist this clause be inserted because: a) they cannot 
be certain the judicial systems of these EU member states can be trusted to govern 
business agreements, and b) they wish to start negotiations with China over a similar 
trade deal by suggesting to them that the ISDS clause is standard practice 
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'boilerplate'. In our view legal and political risk should be factored into the price of 
foreign direct investment, rather than allow investments to be subsidised by creating 
a two-tier legal system. 

The problem Britain comes up against again and again as a member of the EU is 
that we can no longer negotiate trade agreements on our own behalf, but must pass 
full responsibility over to the Trade Commissioner who negotiates on behalf of ALL 
28 member states. How can Britain possibly have her best interests represented 
under such conditions?  If the UK were negotiating on its own behalf then there 
would be no need for ISDS and we could protect the NHS whilst otherwise taking a 
much more market-based approach than the French insist upon. 

TTIP is further discussed by our International Trade Spokesman, William Dartmouth 
MEP here... 
https://www.youtube.com/watch?v=MtbK8mlRYAM&list=PLqdt06tvUxdV6UDmYV4D
7nPnsVThFy5cD&index=27  

and by Douglas Carswell MP here... 
http://www.telegraph.co.uk/news/worldnews/europe/11210662/Britain-doesnt-need-
to-be-in-Europe-to-strike-important-trade-deals.html  

David Coburn MEP 
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