
 
23rd October 2012. 
 
Kenneth Gibson MSP, 
The Scottish Parliament, 
Edinburgh 
EH99 1SP 
 
Dear Kenneth, 
Freedom of Information (Amendment) (Scotland) Bill 
 
When I gave evidence to the Finance Committee on 12th September I promised 
to write and confirm that we support the retrospective aspect to the reduction in 
the lifespan of exemptions.   
 
The Campaign for Freedom of Information in Scotland (CFoIS) appreciated the 
courtesy extended to us by the Committee during the evidence session.  Since 
then, I note that the Scottish Information Commissioner has written to you as well 
as Nicola Sturgeon, Deputy First Minister and Cabinet Secretary for 
Infrastructure, Investment and Cities.   
 
CFoIS had hoped that as the Minister had just acquired the FoI brief prior to 
giving oral evidence on 12th September and was committed to listen to the range 
of evidence, she would accept that the Bill requires to be significantly amended 
by the Government and we are disappointed that has not happened.   We have 
appreciated the considered contributions of all parties which, although we 
disagree with some, have nevertheless encouraged our consideration of FoISA, 
the Bill and how we can embed the public‟s right to know in Scotland.   
 
The Campaign for Freedom of Information in Scotland remains convinced that 
the Bill cannot proceed without radical amendments and we are pleased to note 
that the Scottish Information Commissioner also supports amendments to the Bill.  
The amendments that CFoIS will campaign for are: 
 

 The introduction of a purpose clause so that however public services are 
delivered in the future, the public‟s right to know remains. 

 The introduction of a clause that has the effect of amending S5 of  the 
Freedom of Information (Scotland) Act 2002  (FoISA) to oblige Scottish 
Government Ministers to consult the public on what bodies should be 
included and for their response to be given due consideration. 

 The introduction of a clause that has the effect of amending S5 of FoISA 
and places a duty on Scottish Government Ministers to annually add any 
new bodies to coverage of FoISA.  This provision would have immediate 



effect and within 20 days of Royal Assent, S5 is used for the first time in 
ten years and the list of bodies already consulted on in 2010 are added. 

 To delete S1 of the Bill  and thus maintain the public interest test in 
respect of Royal Correspondence with Her Majesty and heirs. 

 Amend S5(2) of the Bill by deleting „more than 3 years‟ and inserting 28th 
May 2002  which is the date of Royal Assent so that the clause would now 
read  „no such proceedings may be commenced if the offence took place 
after 28th May 2002‟.  
 

CFoIS hopes that the Stage 1 report concludes that the Bill should deliver 
progressive reform of FoISA to meet two of the Scottish Government‟s freedom 
of information principles: 

1. Principle 1 that the public‟s right to know remains an essential part of an 
open, democratic government and responsive public services. 

2. Principle 2 that FoISA will be adjusted where it is necessary and sensible 
to do so.  

 
We now offer some further analysis to support our view which adds to the written 
and oral evidence already supplied.    
 
CFoIS was active in the campaign for FoISA and spent time informing the 
Parliamentary debate.  It is timely to remind the Committee of the purpose of 
FoISA “to make provision for the disclosure of information held by Scottish public 
authorities or by persons providing services for them; and for connected 
purposes”.  It is clear that FoISA‟s operation has failed to live up to expectations. 
CFoIS is disappointed that S4 and S5 of FoISA can no longer be construed as fit 
for purpose.  We failed to anticipate the extent to which government and public 
authorities would use and construct non-public bodies that  operate outwith 
FoISA even though they are in receipt of public money and delivering public 
services.    
 
Audit Scotland has warned that ALEOs are likely to increase in the future due to 
financial cuts so a mechanism must be developed which applies when new 
bodies are created by public authorities so that the public‟s right to know is 
maintained.  CFoIS suggests that the Committee asks Audit Scotland precisely 
how many ALEOs there are in Scotland, how much they spend and a list of their 
functions.  We believe this would assist understanding the extent to which the 
public‟s right to know is being diminished.  We believe that the current number 
and remit of ALEOs and other bodies not covered by FoISA has created a 
democratic deficit on scrutiny and accountability by the public in Scotland. 
 
CFoIS believes the Bill creates an opportunity for the Committee to decide where 
the responsibility lies: oblige all public authorities creating ALEOs , private 
companies or joint public/private bodies to embed FoISA rights into the founding 
document or hold the Scottish Government responsible, annually, for 
retrospectively adding in ALEOs. 
 
Furthermore, promises to add new names, bodies and categories, such as RSLs, 
given during the Parliamentary debate at Stage 3, have failed to materialise.  
Therefore, we suggest that the Bill must be amended to place a duty on Scottish 



Government Ministers to add bodies annually.  There are a lot to catch up on but 
in the future additions could be more manageable if they are done so annually. 
 
CFoIS has not been persuaded by any of the arguments to copy the UK absolute 
exemption in relation to communications with her Majesty and heirs.  We entirely 
reject S1 of the Bill as it contradicts Scottish Government‟s Principle 1. 
 
CFoIS has been persuaded that it is not sensible to introduce a time limit of three 
years for the S 65 offence.  Disclosures arising in other jurisdictions such as in 
England over Hillsborough demonstrate the advantage of being able to act on 
evidence even after many years. Any destruction that took place should 
constitute a s.65 offence.  If there is insufficient evidence, there will be no 
proceedings. 
 
We are happy to answer any queries from the Committee and wish you well in 
your deliberations. 
 
Yours sincerely, 
 
Carole  
 
Carole Ewart 
Co-convener, 
Campaign for Freedom of Information in Scotland 

Abbey Business Centre  
20-23 Woodside Place  
Glasgow G3 7QF 
http://www.cfoi.org.uk/scotland.html 
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