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04 September 2012 
 
 
Dear Duncan 
 
 
SOCIAL CARE (SELF-DIRECTED SUPPORT) (SCOTLAND) BILL (SDS BILL): STAGE 1 
REPORT 
 
I write in response to the Health and Sport Committee’s Stage 1 Report on the Social Care 
(Self-directed Support) (Scotland) Bill, published in July 2012.  
 
I would like to thank the Committee for its careful consideration of the Bill.  
 
I welcome the Committee’s recommendation to the Parliament that the general principles of 
the Bill be agreed to. I would like to respond in more detail to some of the specific 
recommendations contained in the Report.  My comments, provided in Annex A, deal with 
the particular sections in the report where the Committee asked for a response in advance of 
the Stage 1 debate. 
 
 

 
 
 
 

Michael Matheson 
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ANNEX A 
 
General principles 
 

17. The Committee recognises that the principles of independent living, in which all 
citizens have the same freedom, choice, dignity and control in their lives, is at the 
heart of what this Bill is striving to achieve. 
 
18. Whilst independent living is implicit, the Committee recommends that 
consideration should be given to making the principles of independent living more 
explicit with direct reference being made on the face of the Bill. The Committee 
therefore welcomes the commitment by the Minister to give further consideration to 
this issue. 

 
Response:  
 
I have asked my officials to explore the possibility of an amendment which would result in a 
direct reference to independent living on the face of the Bill.  
 
Allocation of budgets 
 

62. The Committee heard strong views expressed about the implementation of self-
directed support alongside a reassessment process in Glasgow. The Committee is 
firmly of the view that self-directed support must not be, or be seen to be, a cover for 
cuts. 
 
63. The Committee recommends that the Scottish Government makes clear that in 
implementing self-directed support, local authorities must ensure that the assessment 
process is robust and service users are offered a package which meets their needs. 

 
Response:  
 
Local authorities must ensure that they meet their statutory duties under the Social Work 
(Scotland) Act 1968 (“the 1968 Act”) . The support provided to individuals must meet the 
person’s needs as they are assessed under Section 12A of the 1968 Act. Professionals 
should work with individuals and carers and empower them to contribute to their 
assessment. The statutory and best practice guidance will reiterate these points.  
 
Calls for a formal appeals process 
 

81. The Committee acknowledges the strength of feeling among witnesses about 
the perceived need for a formal appeals process to adjudicate over disputes arising 
from social care assessments. The Committee considers that the statutory complaints 
procedure is inappropriate for this purpose and believes that local authorities need to 
make a clear distinction between complaints and appeals. 
 
82.  The Committee notes the evidence from the Minister that a review of the 
outcome of a social care assessment can already be requested by a service user. The 
Committee also notes that some local authorities have established risk panels to 
review disputed decisions. These represent two alternatives to the creation of a 
statutory appeals system. The Committee therefore invites the Scottish Government 
to provide its view on how best practice in this area can be identified and shared. 
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Response:  
 
I agree that it is important to appreciate the distinction between complaints, which are about 
process, and appeals, which deal with decisions and the impact of those decisions.  
 
In March 2012 the Scottish Government concluded a consultation on how social work 
complaints procedures might be updated. We have now published a report on the findings of 
the consultation, which is available at http://www.scotland.gov.uk/Publications/2012/08/9288.  
 
Taking account of the responses from the consultation, a working group will be set up to 
consider what additional provisions are needed for social work services in recognition of the 
importance of these services and the impact they have on people’s lives.  One of the tasks of 
the working group will be to look at whether there is a need for a separation of appeals and 
complaints procedures and to report with recommendations for any changes. My officials will 
ensure that the Committee’s views on appeals procedures – including the relevant extracts 
from the Stage 1 report – are passed on to the group.   
 
Support for adult carers 
 

111. The Committee believes that it is extremely important that carers’ health and 
wellbeing is supported to ensure that they can continue to provide their caring role. 
The Committee acknowledges the desire of many carers and their representatives to 
strengthen the Bill’s provisions, so that the discretionary power proposed becomes a 
duty on local authorities to provide support following an assessment. During Stage 1 
scrutiny, the Committee did not obtain the view of the Scottish Government on this 
request. The Committee therefore invites the Government to reflect on this issue and 
confirm its position in its response to this report. 

 
Response:  
 
It is important that we create the right legislative and policy framework for carers to be 
supported appropriately and that local authorities, working in partnership with others, take 
decisions on how and when to support carers. Introducing a duty to support carers would 
inevitably be linked to strict eligibility criteria where only those carers experiencing 
substantial need would be supported. I prefer that we do not impose such restrictions which 
would also work against our stated ambition to provide early, preventative support to carers.  
 
The Scottish Government is investing substantially in supporting carers through the Change 
Fund (at least £46 million over three years), Carer Information Strategies (£15 million over 
three years) and through the voluntary sector Short Breaks Fund (£9 million over three 
years).  These initiatives, together with those aimed at carers through our work on dementia, 
autism, mental health and others, are enabling local authorities, NHS Boards and others to 
reach decisions on how best to support carers. They are allowing local partnerships to 
identify and support carers in urgent need of support as well as supporting other carers so 
that they avoid the need for crisis-led intervention. I realise, however, that more needs to be 
done and am in no way complacent. Moreover, most local authorities are now implementing 
local carers strategies.  
 
 
 
 
 

http://www.scotland.gov.uk/Publications/2012/08/9288
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Power to charge for services provided under section 2 
 

116. The Committee notes that local authorities currently have discretionary powers 
to charge for non-personal care services. The Committee invites the Scottish 
Government to clarify its policy intention regarding the power contained in section 16 
of the Bill when it responds to this report. 

 
Response:  
 
The Bill creates a separate power for councils to provide support to carers. This means that 
a distinct power to charge is necessary. The current power in Section 87 of the 1968 Act 
does not cover support provided pursuant to section 2 of the SDS Bill.  I would stress that 
this is a discretionary power to councils and it would not require councils to charge for carers 
support.  
 
Specific choice provisions related to children and their families 
 

136. The Committee received evidence which raised concerns regarding how 
transition planning from children’s services to adult services (particularly from school 
to further education) was currently being managed and the role self-directed support 
could play within this. The Committee seeks further information from the Scottish 
Government on how those involved in transition planning will be made aware of the 
support available under the Bill and whether guidance on transition planning will be 
amended to reflect this. 
 
137. The Committee also received evidence calling for implementation of the 
provisions relating to children and young people to be delayed until a full analysis of 
current projects regarding self-directed support and children and families had been 
analysed. The Committee seeks further information from the Scottish Government 
regarding how the findings of these pilots would be incorporated into the 
development of SDS for children and their families. 

 
Transition planning from school to further education 
 
I note the report’s reference to transition planning from school to further education. The 
importance of transition planning for those in need of support is well recognised, particularly 
in relation to post-school provisions.  The Education (Additional Support for Learning) 
(Scotland) Act 2004 (as amended) provides the framework for schools to support pupils 
post-school transitions.  While there are areas of very positive practice the Scottish 
Government recognises that more needs to be done to support those working with children 
and young people with their transitions, particularly post-school.  The Scottish Government 
will shortly publish a long-term plan of support for implementation of the guidance which will 
include a series of actions to support improved practice in transition.  In addition the statutory 
code of practice, which provides guidance to practitioners, will be reviewed as part of the 
long-term plan.  We will seek to draw attention to the guidance of SDS as part of both of 
these pieces of work, and any others which may be appropriate. 
 
The role of SDS in transition planning 
 
I note the further reference to the role that SDS options can play in transition planning. 
Where there has been a joint assessment, the young person’s budget may include money 
for both health and educational/training needs. I would acknowledge that more needs to be 
done to make this a reality for much larger numbers of disabled young people. The Scottish 
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Government’s national strategy on SDS includes a commitment to discuss with Education 
leads whether and how Disabled Students Allowance and other relevant funds in further, 
special, and higher education can be included in self-directed support packages. The 
statutory guidance on the Bill will include a section dealing with support to children and 
transition planning. Practical examples will be provided to practitioners and providers via the 
various good practice guides which are planned for both social work practitioners and 
providers.  
 
The further roll out of SDS options to children and families 
 
Direct payments have been available for children’s support since the introduction of the 
direct payment legislation in 1996. Figures on the number of DP packages for children are 
not published as part of the national Scottish Government DP statistics.1 However, I am 
aware that the number of Scottish DP packages for those under the age of 18 has risen 
steadily from 32 in 2004 to 584 in 2011. Direct payments for children are, therefore, an 
established option, all be it one where there is considerable scope to extend availability to 
many more children. I agree that the further roll out of SDS for children should take full 
account of the learning from current and previous projects in Scotland and throughout the 
UK. My officials, working in partnership with both local authorities and providers, will ensure 
that this is done. 
 
Assistance 
 

151. The Committee welcomes the Minister’s commitment to engage with the Mental 
Welfare Commission, Office of the Public Guardian, and the Law Society of Scotland 
regarding the drafting of these complex sections of the Bill. The Committee wishes to 
receive an update on the outcome of these discussions in advance of the Stage 1 
debate. 

 
Scottish Government officials met with representatives from the Mental Welfare Commission, 
Office of the Public Guardian and Law Society on 10 July to explore the points that were 
raised in relation to the technical drafting of Sections 5 and 15 of the Bill.  I have asked my 
officials to consider what amendments could be made to those sections. 
 
Employment of personal assistants 
 

171. The Committee noted in its earlier report on the regulation of care for older 
people that there were concerns about the regulatory framework for social care as 
self-directed support was rolled out. It concluded that the Scottish Government would 
need to address these concerns through provisions in this Bill. 
 
172. The Committee notes the Scottish Government’s decision not to regulate 
personal assistants, but instead to rely upon the protecting vulnerable groups 
scheme in order to mitigate some of the risks for those who wish to employ a PA. 
However, the Committee considers that more could be done to reduce the risks 
associated with this form of self-directed support, while at the same time enhancing 
the status and value of the PA workforce. To this end, the Committee invites the 
Scottish Government to give consideration to the recommendations made by the 
SSSC in its submission to this Committee and to set out its views in its response to 
this report. 

 

                                            
1
 This is because publication at local authority level would possible lead to identifying individuals. 
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Response:  
 
The SSSC’s submission contained five recommendations. I address each one in turn below.  
 
Regulation of PA employment agencies 
 
The first recommendation was that agencies providing personal assistants, and indeed other 
social service workers, should be regarded as care services and required to register with the 
Care Inspectorate.   
 
Response:  
 
If an individual is contracting with a care agency to be provided with a service by a personal 
assistant then that agency would be required to register with the Care Inspectorate.   
 
The Scottish Government will consider in the context of our Reshaping Care project the 
question of whether an agency which simply introduces PAs to service users should be 
registered. 
 
PA awareness of the SSSC Code of Practice 
 
The second recommendation was that all personal assistants should be made aware of the 
Code of Practice for Social Service Workers and encouraged to adhere to them, and all 
employers of personal assistants should be made aware of the Code of Practice of Social 
Service Employers and encouraged to adhere to them.  
 
Response:  
 
I agree that personal assistants and employers of personal assistants should be made aware 
of the SSSC Codes of Practice.  
 
Our guidance and training to local authorities will emphasise the role of social work in 
making sure that potential PA employers have a clear understanding of the responsibilities 
they will have as an employer, and in providing information about sources of expert advice to 
support them in this role.  
 
Similarly, good quality training and awareness raising for Personal Assistants is a key aspect 
to our SDS Workforce Action Plan, which is being delivered with SSSC and other partners.   
The Scottish Personal Assistant Employer Network (SPAEN) and a number of local 
organisations already support employers with recruitment and training.  We are supporting 
Self Directed Support Scotland (SDSS), in partnership with the Association of Directors of 
Social Work (ADSW) to map the range and variation in information and support provided on 
self-directed support across Scotland.  The information from this exercise will inform further 
activity to ensure comprehensive national advice on PA employment, including information 
about the SSSC Codes of Practice  
 
Minimum induction training for PAs 
 
The third recommendation was that minimum induction training is made available to personal 
assistants, and their employers. 
 
 
Response:  
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The specific training needs of each PA will be determined by the individual they are 
employed to support.   However, through the delivery of the SDS Workforce Action Plan we 
will be gathering further information on the size and skill levels of the PA workforce to scope 
the demand for practice development networks for PAs.   
 
Restrictions on the social care support available for complex care and “particularly 
vulnerable service users” 
 
The fourth recommendation was that “complex care and care for particularly vulnerable 
service users” is provided by workers regulated by the SSSC. 
 
Response:  
 
It would not be appropriate – and nor would it be helpful – to attempt to use legislation or 
guidance in order to define a particular category of individuals, and, as a result of this, 
restrict at national level the choices available to a particular group of individuals and their 
practitioners. The emphasis should be on enhancing the capacity of professionals, 
individuals and their carers to make the right choice that best meets their agreed outcomes. 
Where the provision of care and support under a PA arrangement, or indeed any other 
arrangement, fails to meet the needs of the individual then the local authority can consider 
what alternative arrangements would meet the person's needs.  
 
Investment in workforce development and planning for PAs 
 
The final recommendation was that the Scottish Government accesses the resource 
available through their sector skills council to explore workforce development and planning 
for personal assistants. 
 
Response:  
 
My officials are working with SSSC to identify how their role as the sector skills council can 
support delivery of self-directed support through workforce development activity.  This will 
include consideration of the attributes, core skills, qualities and general knowledge available 
to personal assistants and to individuals who employ their own staff.    
 
Employment of close family members 
 

182. The Committee respects the desire of service users to determine for themselves 
who is best placed to deliver their care and support and that this may be a family 
member. The Committee considers that the current definition of exceptional 
circumstances is no longer appropriate. However, the Committee believes that in 
order to protect the interests of the supported person, appropriate safeguards must 
be put in place by the local authority. The Committee would welcome additional 
information from the Scottish Government about how these safeguards can be 
applied in practice. 
 
183. The Committee welcomes the commitment from the Minister that, through 
regulations, a more consistent and pragmatic approach to this question may be 
achieved. 

 
If the Bill is successful in reaching its Royal Assent then I intend to launch a consultation 
which would consider a fresh set of direct payment regulations. The regulations would 
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feature a section on appropriate and inappropriate circumstances for the employment of 
close relatives. These would seek to change the dominant culture from one of exceptional 
circumstances and towards one which seeks to identify and provide appropriate 
circumstances.  
 
I agree with the Stage 1 report’s conclusion that safeguards must be in place to protect the 
interests of the supported person. For instance, I would expect the regulations to include a 
requirement to the effect that before a local authority could agree to employing a close 
relative both the family member and direct payment user would have to agree to the family 
member providing the support. Similarly, I would expect that the local authority would have to 
be assured that the family member was capable of meeting the direct payment user’s 
assessed need. These issues would be fully explored in any consultation on the draft 
regulations to accompany the Bill, as would any further safeguards which local authorities, 
carers or social care users felt necessary. Again, there is the wider and ongoing safeguard 
that comes with local authorities’ responsibility to ensure the effective monitoring and review 
of direct payment arrangements and user’s needs.  
 
Cost estimates 
 

218. The Committee received assurances from the Scottish Government about the 
financial resources accompanying the Bill. Following further discussions between the 
Scottish Government and COSLA, the Committee seeks confirmation from the 
Scottish Government that these resources are indeed sufficient to facilitate the 
process of change required in order to implement the provisions of the Bill. 

 
I am confident that the transformation funding which is being allocated to local authorities, 
providers and advice and support organisations will be sufficient to support a significant 
improvement in the provision of SDS options across Scotland. My officials have held several 
meetings with both COSLA and ADSW. They will continue to meet with them in the run up to 
implementation phase for the legislation.   
 
Subordinate legislation 
 
I refer you to my response to the Subordinate Legislation Committee, sent on 23 July 2012, 
and dealing with each recommendation in turn.  
 
Equalities 
 

256. More generally, the Committee considers that in order to enhance the ability of the 
Scottish Parliament to scrutinise the potential equality impacts of primary legislation, in future 
an EQIA should become a formal accompanying document to every bill. 
 
257. The Committee therefore recommends that the Scottish Government should work 
with the Scottish Parliament to consider the practical steps required to implement this 
change. 

 
Response:  
 
I note the recommendation that the Scottish Government should work with the Scottish 
Parliament to consider the practical steps required to make an Equality Impact Assessment 
(EQIA) a formal accompanying document for each Bill.  
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The Scottish Government’s EQIA is a tool that it uses to help it comply with its equality duty 
under section 149 of the Equality Act 2010 and also its duty under the Equality Act 2010 
(Specific Duties) (Scotland) Regulations 2012 to assess the impact of new policies and 
practices.  When a new policy or practice is adopted the results of any associated EQIA are 
published on the Scottish Government’s website. The Scottish Government endeavours to 
publish the results of any EQIA associated with a Government Bill at the point the Bill is 
introduced to the Scottish Parliament. The Scottish Government must also comply with the 
existing requirement in the Parliament’s Standing Orders that the Policy Memorandum for a 
Bill contain an assessment of its effect on equal opportunities. 
 
It is important that EQIAs are easily accessible to Parliamentary committees which are 
scrutinising Government Bills, and the Scottish Government will review how that can best be 
achieved under existing arrangements (for example, by providing a link to the published 
EQIA in the relevant section of the Bill’s Policy Memorandum). However, further careful 
consideration would be required, including the consequences for other impact assessments, 
before steps were taken formally to designate an EQIA as an accompanying document in the 
Parliament’s Standing Orders given its existing statutory origin. 
  
 
 

 


