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24 April 2013 
 
Dear Maureen 
 
Forth Road Bridge (Scotland) Bill – Follow up to Infrastructure and Capital Investment 
(ICI) Report and Stage 1 Debate 
 
I am writing in response to the Infrastructure and Capital Investment (ICI) Committee’s report on 
the Forth Road Bridge (Scotland) Bill, and following the Scottish Parliament’s Stage 1 Debate 
on the Bill.   
 
I am grateful for the work of the Committee, and wish to put on record again my thanks to all 
those who have contributed thus far to this process.   

  
In its Report published on 18 March 2013, the Committee made a number of comments, 
requests for further information, etc.  Annex A provides a detailed breakdown of topics raised, 
and my response to those.  Annex B does likewise in respect of Parliament’s Stage 1 Debate on 
26 March 2013 when the principles of the Bill were agreed to.  During the debate, issues outwith 
the scope of this Bill were raised, and I have not commented on the majority of those; for 
example, funding associated with construction of the Forth Road Bridge. 

 
Scottish Ministers undertake to address the Committee’s comments, as appropriate, and I hope 
the information below illustrates a thorough and comprehensive consideration of how best to 
take forward these matters.  

 
I also attach copies of correspondence between myself and Sue Bruce, Chief Executive, City of 
Edinburgh Council (CEC) about liabilities which I referred to in my speech during the Stage 1 
Debate.   

 
KEITH BROWN 

mailto:ici.committee@scottish.parliament.uk


 

 

Annex A 
Summary of Stage 1 Infrastructure and Capital Investment (ICI) Committee Report and Views;  

and Response from Minister for Transport and Veterans 
 

Issues and ICI Committee View 
(including stakeholder views) 
expressed as a Concern, as 
Content or a Request 
 

Response of Minister for Transport and Veterans 

ISSUE: Purpose of Bill and general 
principles  
 
Content: The Bill’s provisions are 
sufficient to allow the Bill objectives 
to be met 
 
Content: That the general 
principles of the Bill be agreed to.  
 

I welcome the considered and fair assessment of the Bill and evidence by the ICI 
Committee and its support for the Bill’s principles and provisions. 
 
 
 

Issue: Consultation   
 
Concern: That consultation was too 
narrow, and as a result excluded 
some organisations, particularly a 
trade union. 
 
 
 

It is important to recognise that those directly affected by the Bill have been consulted in 
person, by correspondence, or by 'phone, and that this interaction began prior to the initial 
Ministerial announcement, has continued throughout the process, and will continue via the 
Forth Bridges Forum, the terms of the proposed Forth Bridges Operating Company (FBOC) 
Contract, and Transport Scotland’s (TS) routine contact with communities and local 
authorities.  The Committee acknowledges the value of close and continued dialogue, and I 
believe that my actions and those of TS have been in line with this principle. 
 
The Bill Team followed the Scottish Government (SG) guidance on consultation which 
explains that “Individual teams will, however, make the decision about whether a 
consultation exercise is required at any particular point, depending on the particular 
circumstances of their policy area.”  
 



 

 

TS has noted the Committee’s comments regarding consultation. 
 
Ministers and officials have met with the FETA Board to discuss the issues.  In February 
2012 and July 2012, updates were given to FETA staff, with Unions also invited to 
attend.  TS attended the FETA Board in December 2012 to update them on the Bill and 
proposed arrangements, and a factsheet of Q&A was issued to staff.   In February 2013, TS 
wrote to FETA to confirm that it is content to meet with Staff at any suitable time, noting that 
fortnightly FBOC Contract meetings take place, before and after which the Special Projects 
team leader would be available. 
 
I know that TS would reject, in particular, the suggestion that it did not communicate with 
UCATT.  Immediately prior to the original announcement, union representatives were 
phoned by senior TS Staff, and invited to FETA staff meetings, arranged between TS, SG 
Human Resources (HR), and the FETA Bridgemaster.  These took place on 23rd and 24th 
November 2011.  On 8 Dec 2011, union officials were invited to attend meetings with, TS 
and Scottish Government HR in a Q&A session with FETA staff.    
 

Issue: Management and 
Maintenance of the Forth Road 
Bridge 
 
Content:  
(i) That single Bridge Operating 
Company is most appropriate and 
cost effective approach 
(ii) That the valuable expertise and 
experience of FETA staff will be 
available to the new operator, hence 
continuity.   

I welcome the support of the Committee, and other Councils on this position.   
 
The Committee will also wish to note that TS (via its appointed Consultant) and in 
conjunction with FETA staff and other stakeholders, is undertaking a substantial exercise to 
gather a wealth of information about FETA’s operations, management, and maintenance, 
as well as its inspection regime to build a comprehensive picture prior to the tendering 
exercise, and for incorporation into the FBOC Contract.  TS’s own experience of managing 
and maintaining the rest of the trunk road network, including major Bridge structures, is also 
being factored into the FBOC Contract. 
  
 

Issue: Management and 
Maintenance options considered 
by the Scottish Government 

 
I acknowledge that “Option 3” was not costed, but remain of the view that it was not 
feasible. 



 

 

 
 
Concern:  
(i) Option 3 (delegating responsibility 
for the new Bridge to FETA, in 
addition to the existing Road Bridge) 
was not costed 
(ii) FETA was unable to or prevented 
from bidding for the Twin Bridge 
Contract.  
 
 
 
 
 

 
Options were considered that would have involved FETA having responsibility for managing 
and maintaining the new bridge, but none were considered feasible.  There was insufficient 
evidence to support Value for Money focus within FETA, and therefore no mechanism to 
extrapolate how FETA would achieve Value for Money in a twin bridge strategy.  Given that 
the new route is a motorway and the new bridge is a wholly different type, a very great 
burden would have been placed on FETA. 
 
If responsibility for managing the twin bridge strategy had been delegated to FETA, and 
without market testing, this would have been perceived as uncompetitive.  It may also have 
created uncertainty for FETA staff, as the decision would potentially have been open to 
challenge.  Delegating the responsibility to FETA, does not provide for market testing.  
 
In evidence to the ICI Committee, the Chief Bridgemaster acknowledged that while FETA’s 
capital and revenue works are tendered for, £3 million of its revenue cost does “not go out 
to competition.”  (Col 1340, 6 February 2013.) 
 
There are also significant potential benefits of a FBOC Contract 

 Market testing is the only way to ensure value for money. 

 A competitive tender exercise will be held for one contractor to manage and maintain 
both the Forth Replacement Crossing and Forth Road Bridge 

 Post-construction, the management and maintenance of the new bridge must be 
undertaken to the highest standard, provide VFM and be fully co-ordinated with the 
management and maintenance of the existing Forth Road Bridge, in its new capacity as 
a dedicated public transport corridor. 

 Projected savings of £1.2m per annum by managing and maintaining both bridges and 
network connections together. 
 

Sub-issue - FETA and State Aid 
 
Content: That Scottish Government 
judgement that State Aid rules could 

Scottish Ministers welcome the Committee’s acknowledgement of the SG’s appropriate 
assessment of risk meant that the twin Bridge strategy of a single contractor managing and 
maintaining both bridges should be the preferred Option, and that FETA could not bid. 
 



 

 

be contravened was correct. 
 

In order to establish and ensure VFM, a decision was taken to have a competition for the 
right to manage and maintain the bridges.  Although the possibility of FETA competing for 
that right was considered, it was discounted due to procurement and State Aid 
considerations arising as a result of FETA’s public funding. 
 

Issue: Duration of management 
and maintenance contract  
 
 
Request: Committee took no 
definitive view taken on different 
opinions presented by FETA and TS, 
but asked TS to provide further 
information on how the 5 year plus 
extensions model fits with the FETA 
longer term planned maintenance  
 
 
 
 
 

Although the Contract may last only 5 years, there will be options to extend the contract up 
to 10 years.  A potential first contract extension of two years should provide extra security, 
and a twenty-four month  notice period of any extension will also operate, as happens 
elsewhere on the Trunk Road network.  
 
With regards to the longer term planned maintenance, it should be noted that there is, in 
fact, a permanent client: Scottish Ministers and that TS will provide the longer term, 
strategic, oversight that is, understandably, being sought.  FETA’s 15 year rolling 
programme will transfer to TS and continue, and, as Bridge maintenance staff will TUPE 
transfer to the new FBOC, in-house knowledge will be retained.    
 
Any Major Works contract has to be carefully drafted, and it is therefore possible for any 
replacement FBOC to pick up where one leaves off.  TS will also have careful oversight and 
an ongoing monitoring role of any long term contract for the Road Bridges to ensure that 
the completed works match the initial tender.   
 
FETA will, until dissolution, continue to procure works, including Design work for major 
maintenance schemes, and will work with TS to have contracts that can be portable 
between owners. 
 

Issue: Development of Draft 
Contract.   
 
 
Content: That the contract is being 
taken forward to a high standard in 
respect of tax avoidance and 

I welcome the Committee’s response that the Contract is being taken forward in an 
appropriate manner.  
 
At the time of the publication of the FBOC contract, the SG will ensure that the tender 
process and the Contract will comply with all current legislative requirements of relevant 
Contract law and regulations, as well as best practice in terms of policy, promoted by the 
SG itself. 



 

 

blacklisting. 

 

 
The contract will contain provision for ethical sourcing practices.  This means that freedom 
of association and the right to collective bargaining are respected, and therefore: 

 workers having the right to join or form trade unions of their own choosing and to 
bargain collectively 

 the employer adopting an open attitude towards the activities of trade unions; and  

 workers’ representatives are not discriminated against. 
 

Sub- issue: Vocational or 
professional apprenticeships  and 
job opportunities for long term 
unemployed people 
 
Content: That the contract is being 
taken forward to a high standard in 
respect of community value element 
(jobs apprenticeships, vocational 
opportunities) 

The new FBOC will be accountable to Scottish Ministers, with the contract stipulating 
community engagement requirements.  In line with previous TS contracts, the contract will 
specify in the Community Benefits section requirements on bidders in respect of local jobs 
and apprenticeships, such as: 

 an apprenticeship or traineeship with the operating company for all new entrants  

 staff training to SVQ and/or professional standard  

 work experience placements.   
 
The mix of benefits within the FBOC contract should provide both stability and development 
opportunities for existing staff, alongside fresh opportunities for new recruits.  TS  will be 
engaging with FETA staff and local groups on this matter.   
 
The Equality Impact Assessment accompanying the Bill made plain that community benefit 
clauses to support employability and targeted recruitment with a focus on supporting young 
people would feature in the FBOC 
 
The Contract will stipulate a duty for the FBOC to consult local people and hold a set 
number of meetings each year, and also to engage in projects with schools and colleges.  
Our benchmark will be FETA’s existing arrangements, and Scottish Ministers will expect to 
match, and ideally improve, upon those. 

Issue: Trunking the Road 
 
Content: Committee notes that 
trunking is essential if key objectives 

I welcome the Committee’s acknowledgement of the key principle of trunking which is 
fundamental to facilitating the Bill’s objectives. 



 

 

of Bill to be realised 
 

Issue: Transfer of Property and 
Liabilities   
 
Concern: That the Scottish 
Government had overlooked the 
concerns of the City of Edinburgh 
Council in respect of liabilities which 
may fall to the Council, and  that the 
Bill may not satisfy these concerns. 
 
Content: Clear statement by Minister 
that Scottish Ministers will take 
responsibility.  
 
Request: A formal communication 
between SG and CEC that there will 
be no liability on Council and that this 
formal communication be issued to 
the Council before the Bill completes 
its parliamentary passage. 
 
 
 

I welcome the Committee’s acknowledgement of my clear statement to the Committee on 
the issue.  However, in response to the Committee’s request, I wrote to the City of 
Edinburgh Council (CEC) to provide the assurances sought  in respect of the A8000/M9 
Spur works, and am writing on similar terms to Councillor Lesley Hinds, CEC Convenor of 
the Transport and Environment Committee. 

 
For further clarity, all valid claims / costs relating to the M9 Spur arising from the purchase 
of land and settlement of Part 1 claims which the City of Edinburgh Council would meet on 
behalf of FETA will become - if not already settled at the point of dissolution - the 
responsibility of Scottish Ministers. 
 
FETA is grant funded by Transport Scotland whose officials are in regular contact with 
FETA management about FETA’s spend and its budget.  Liabilities in respect of the 
A8000/M9 Spur are part of that ongoing budget monitoring process, with provision already 
allocated for liabilities for 2013/14 and 2014/15.  
 
Transport Scotland Officials will continue to work, within an agreed timeline, with FETA, and 
the City of Edinburgh Council, to ensure that FETA’s liabilities are properly accounted for, 
for the purposes of the transfer.   
 
Due to the nature of the claims involved and time required for their resolution, this timeline 
would extend beyond the passage of the Bill.  Future funding allocations of £93K -  as 
forecast by City of Edinburgh Council itself - provide for the associated claims and costs.  
 
Scottish Ministers are content that Section 2 of the Bill makes comprehensive provision for 
the transfer of FETA’s liabilities. 
 

Issue – Transfer of Staff 
 
Content: The Committee 

 
Ministers and TS are very appreciative that the approach has been commended, and 
inclusion of the provision within the Bill on TUPE provides the most appropriate mechanism 



 

 

“commends” TS for its work to ensure 
a satisfactory outcome on pension 
arrangements, and more broadly on 
TUPE and staff transfers 
 
 
 

for protection of Terms and Conditions.   
 
Ministers agree that the Bill must provide adequate protection for all staff transferring to the 
new Forth Bridge Operating Company, both in terms of pensions and Transfer of 
Undertakings (Protection of Employment) (TUPE), and TS will continue to offer staff 
maximum support and to work closely with bodies representing staff interests during the 
transition and beyond.  TUPE  is the strongest available legal protection in such a situation. 
 
The skills, knowledge and professionalism of FETA staff is greatly valued by the SG and I 
have assured all FETA staff that their jobs will be protected.   
 
There are 72 staff employed by FETA for bridge maintenance, traffic management, 
administration and it is estimated that the FBOC will require in the region of an additional 20 
employees.  
 

Sub- Issue: Pension protection 
must be adequate for those 
existing and former employees of 
FETA 
 
Content: As above 

FETA staff will be able to continue with their current Local Government Pension Scheme.  
The FBOC will be required to apply for admission to the Lothian Pension Fund (LPF).  That 
requirement will also apply to any subsequent contractors.  Scottish Ministers will act as a 
Guarantor.    
 
It is important to note that FETA staff raised this issue as a concern, and Scottish Ministers 
and TS responded to that concern.   This is a practical example of how a narrow 
consultation can provide the appropriate focus required.  
 
As the Lothian Pension Fund submission to the Committee explains, “a formal legal 
agreement will be drafted to encompass all these points.” 
 
TS will continue to work with the Lothian Pension Fund over access for the new FBOC.   
 

Issue: Local Accountability  
 
 

I welcome the Committee’s view that the inclusion of Local Authority officials on the Forth 
Bridges Forum is an appropriate level of input, and note that no changes to the Forum 
membership has been recommended.  The presence of officials provides sufficient local 



 

 

 
Content:  The proposed Forum 
membership and arrangements are 
sufficient and appropriate   
 
 
 

accountability for those Councils whose transport policies are affected by Bridge traffic.  
 
The Roads (Scotland) Act and Road Traffic Regulation Act create clear lines of 
responsibility for local roads on the one hand and trunk roads on the other.  The new Bridge 
is a trunk road and a motorway, responsibility for which is with Scottish Ministers.    Scottish 
Ministers will be democratically accountable for the strategic road corridors. 
 
 

Issue: Sustainable and active 
travel 
  
Content: Contract arrangements to 
continue 
 
 

I welcome recognition by the Committee that there will be no noticeable change to users, 
and accepts need to retain existing arrangements for transporting cyclists and pedestrians 
when weather prevents crossings, and impact on them more generally.   

 
TS will incorporate commitment to maintain arrangements for pedestrians and cyclists into 
the new FBOC.   

Issue:  Suicide prevention issues 
Content: New management 
arrangements will deal with these 
important and sensitive issues 
 

I welcome the Committee’s support for our commitment in respect of this topic, as 
described in TS’s Special Projects team leader’s letter of 5th March 2013 to the ICI 
committee.  
 

 
Issue: Current maintenance issues 
Request: That clarity on major 
maintenance issues is provided.  
 
 
 

I acknowledge the significance of these issues, and we will provide such updates to reflect 
key milestones.  The following information is available now:  
 
(i) The Cable Band Bolt Replacement.  This work is expected to be completed in 
September 2013 with TS contributing up to £2 million towards this scheme in 2013/14. 
 
(ii) Cables will need to be continually monitored and inspected.  Damage already done to 
the wires inside the cables cannot be repaired. 
 
Slowdown in deterioration means the SG can continue to plan on the basis of the existing 
Road Bridge being used as a dedicated public transport crossing. 

The increasingly disruptive and costly maintenance that will be required on the Forth Road 



 

 

Bridge in the future is also one of the main reasons for the need for a new crossing. 

Issue: Engagement with other  
Bridge operators  
Membership should continue, as 
proposed by the FETA Chief 
Bridgemaster 
 
Content: The Committee 
recommend that FETA’s existing 
membership of organisations with 
responsibility for similar bridges 
elsewhere in the World is maintained.   
 

I welcome the Committee’s view on our commitment to maintain national and international 
engagement. I agree with the Chief Bridgemaster that there is added value in contact with 
other similar bridges elsewhere in the UK and Rest of the World.   
 
TS (rather than the Operating Company) would take on membership of international bodies, 
as happens currently with other international road organisations to ensure continuity of 
experience.  However, as I suggested during the debate, senior FBOC staff based at the 
Bridges will have opportunities to participate in these fora as part of their duties, as well as 
their on-going training and development.  

Equal Opportunities 
 
Content – The Committee noted the 
statement that the Bill’s provisions 
are non-discriminatory. 
 

Transport Scotland will continue to monitor the contents of the FBOC Contract to avoid any 
potential discriminatory impacts. 
 
 

 
  



 

 

Annex B 

Scottish Parliament Stage 1 – Forth Road Bridge (Scotland) Bill Debate – 26 March 2013 

Topics raised during Stage 1 of the 
Parliamentary Debate, by whom; and 
Official Report Column reference)  

Response of Minister for Transport and Veterans 

Assurances to City of Edinburgh Council 
(CEC) over liabilities (Minister for Transport 
and Veterans, Col 18212) 
 

As suggested by the ICI Committee, I confirmed that I had written to the Council to 
provide the assurances sought.   This point is also addressed in the reply to the 
ICI Committee report, above. 
 

Was specific legal advice taken in respect of 
State Aid; and was there likely to be a state aid 
impediment?  (David Stewart MSP, Labour, 
Col 18211 (intervention); Helen Eadie MSP, 
col 18228)  

The SG draws on oral and written legal advice as appropriate from its lawyers, 
from Counsel, from external solicitors and from Law Officers.  However, other than 
in exceptional circumstances, the SG does not comment on the source of such 
advice, and the content of any legal advice remains confidential.  However, only 
the European Commission (or European Courts if needed) can provide legal 
certainty on matters of State Aid.   
 
My view remains that the risk of a successful challenge had FETA been able to 
use state funds to finance a tender bid or to contract a Direct Labour Organisation 
would have been too great, as in all likelihood this would have constituted State 
Aid.   Conversely, the Bill offers certainty of tenure for all existing FETA staff, and 
indeed the prospect of cost efficient job opportunities for new staff.  
 

The ICI Committee calls on the Scottish 
Government to reflect on its approach to 
consultation (Maureen Watt MSP, col 18215) 
(Also raised by David Stewart MSP, Col 
18224) 
 

This point is addressed in the reply to the ICI Committee Report, above. 
 

Long term maintenance & optimum contract 
length (Maureen Watt MSP, Col 18216) 

This point is addressed in the reply to the ICI Committee Report, above. 
 



 

 

FETA and Value for Money (Elaine Murray 
MSP, Col 18216) 

This point is addressed in the reply to the ICI Committee Report, above. 

Union expectation that (i) blacklisting or (ii) tax 
avoidance means that a company will not be 
eligible to tender (Elaine Murray MSP, Col 
18216) 

(i) Scottish Ministers are totally opposed to blacklisting or the compiling of a 
blacklist and the SG is developing guidance for public bodies on addressing the 
issue in future procurement processes and public contracts. 
 
(ii) Scottish Ministers are considering what additional measures can be taken, as 
part of the procurement process, to promote tax compliance by Government 
suppliers.   
 
Suppliers which have not fulfilled their obligations in relation to the payment of 
taxes can be excluded from bidding for public contracts: 

 The Public Contracts (Scotland) Regulations 2012 specify the grounds on 
which companies can be excluded from bidding for public contracts.   

 Under the Regulations, companies which have not fulfilled obligations relating 
to the payment of taxes under the law of the United Kingdom or the relevant 
State in which the company is established may, at the discretion of the public 
body, be excluded from bidding for public contracts. 

 Companies are asked to disclose this information when completing the SG’s 
standard Pre-Qualification Questionnaire (PQQ) which is available for use 
across the public sector. 

 The  PQQ makes clear that failure to disclose the relevant information or 
serious misrepresentation in relation to the information disclosed will result in 
exclusion from the procurement process or the termination of any subsequent 
contract. 

 
Ministers are considering what additional measures can be taken to promote tax 
compliance: 

 The UK Government has introduced a new policy under which suppliers 
bidding for central Government contracts with a value of £5 million or over and 
subject to the EU procurement rules will have to self-certify that they have 
complied with their tax obligations. 



 

 

 Suppliers will be required to declare any ‘occasion of non-compliance’ which 
occurs on or after 1 April 2013, which may result in their exclusion from the 
competition. 

 Self-certification will apply only to the supplier submitting a bid (where the 
supplier is a member of a group, the self-certification will not cover other group 
companies, nor does it apply to sub-contractors). 

 

Blacklisting due to trade union membership 
(Elaine Murray, MSP, col 18217) 

This point is addressed in the reply to the ICI Committee Report, above. 
 
The SG has invited the Unions to work with us on the development of guidance for 
public bodies on addressing the issue in future procurement processes and public 
contracts.   
 

Liabilities and City of Edinburgh Council 
(Elaine Murray MSP, Cols 18217 – 18218) 

This point is addressed in the reply to the ICI Committee Report, and subsequent 
correspondence, attached.   
 
TS also continues to engage with FETA and CEC on this topic.   
 

Local accountability, Forth Bridges Forum 
membership, and relationship with Community 
Councils in respect of construction  (Elaine 
Murray MSP, Cols 18218 – 18219; Helen 
Eadie MSP, Col 18228)) 

I am not replicating FETA’s local accountability arrangements but will ensure that 
the FBOC Contract provides more than adequate safeguards for the local 
community.  Budgetary and contractual responsibility for maintenance will rest 
with the Minister for Transport, and, furthermore, it would be unworkable to 
introduce any intermediate governance (such as local Councillor representation) 
to interfere in the contract whilst enjoying fiscal immunity. 
 
Nonetheless, the views of Community Councils and local residents, on matters 
surrounding the management and maintenance of the Forth bridges, are taken 
into account.  For instance, the Forum’s World Heritage Site sub-group includes 
local community representatives, and options such as this will be presented to 
Community Groups and residents to ensure that effective mechanisms are 
developed before the FBOC is appointed and the new bridge opens.  
 



 

 

Construction concerns and relationship with 
TS and impact of noise (Elaine Murray MSP, 
Col 18218 and Colin Keir MSP, Col 18225)  
 
 

While these matters are out-with the direct scope of the Bill, TS’s Forth 
Replacement Crossing (FRC) team has provided the following information:   
 

“Consultation and community engagement have been at the heart of the 
FRC project since day one.  So much so, in fact, feedback from local 
communities led to fundamental improvements to the original scheme 
design.  We take our commitments seriously.  The contractual 
requirements placed upon our Contractors and our ongoing monitoring 
arrangements are as extensive as or greater than you could find on any 
other comparable project.  We have a 24-hour, 7-day-a-week freephone 
hotline and a 6-day-a-week drop-in Contact and Education Centre for 
anyone with an enquiry or complaint to get direct access to the project 
team.  
 
“In addition we recently held seven update briefing sessions at the Contact 
and Education Centre on January 30th and 31st which over 200 people 
attended followed by two Open Days on the April 5th and 6th attended by 
over 150 people. We also host two regular Community Forums (north and 
south), which allow community councils, community representatives and 
senior project figures from Transport Scotland and our Contractors to get 
around the table and address any issues of concern.  
 
“To provide some context, in the 19 months between August 2011 to 
February 2013 FCBC, the Principal Contractor, received an average of just 
over 4 complaints per month (79 in total) on issues such as noise and 
vibration, traffic management and isolated flooding.  

 
“These flooding incidents in the summer of 2012 were caused by 
exceptional rainfall prior to the planned installation of mitigation. Both these 
incidents and the widespread disruption caused elsewhere in Scotland by 
the unusually wet conditions were extensively reported by the media at the 
time.  While we have sympathy for the residents affected, we do not believe 



 

 

these incidents were caused by construction activity [as a recent 
newspaper articles] asserts. 
 
“We take any complaint seriously and FCBC are being responsive to issues 
when they arise. We continue to closely monitor activity on the community’s 
behalf.” 

 

Minimum standards on procurement, 
community benefit, apprenticeships,  and long 
term unemployed; employment and 
blacklisting and provision of information 
(Elaine Murray MSP, Col 18219) 
 

Many of these points are addressed in the reply to the ICI Committee Report, 
above.  However, TS will also be able to provide the ICI Committee with the 
relevant contract and pre-qualification documentation  in respect of the Contract  
as it is published.  It would not be appropriate to publish tender documentation 
prior to this stage. 
 

Representation on UK and International Bridge 
Management organisations (Alex Johnstone, 
MSP, Col 18220) 
 

This issue is addressed in the reply to the ICI Committee Report, above. 

Expressed concern that the length of FBOC 
contract may extend to 15 years (Alex 
Johnstone, MSP, Col 18221) 
 

The maximum length of contract remains 10 years. 
 

FETA has not been able to bid for the contract 
on the basis “that it will be extinct by the time 
the tenders go round” (David Stewart, MSP, 
Col 18223).  When will tender documents be 
issued?; timescale for assessment and 
decision on winning bid?   (Col 18224) 

My answer to written Parliamentary question S4W-140001 refers.  
 

Various options were considered, including some which would have 
involved the Forth Estuary Transport Authority (FETA) having responsibility 
for managing and maintaining both the existing Forth Road bridge and the 
new crossing, but none in respect of FETA were considered feasible.  
There was insufficient evidence to support Value for Money focus within 
FETA, and therefore no mechanism to extrapolate how FETA would 
achieve Value for Money in a twin bridge strategy.  Also, while the FETA 
2002 Order provided FETA with borrowing powers, it would have needed a 
new mechanism for repaying a loan if it had prepared a bid which proved 



 

 

unsuccessful. 
 
If FETA had used state funding to finance a tender bid (as they are fully 
funded by the Scottish Government) then this would very likely have 
constituted State Aid.  In general, the European Commission considers 
State Aid to have a damaging effect on competition and therefore takes a 
serious view of aid given in contravention of the State Aid rules.   
If the option of FETA being able to bid had been deemed feasible 
legislation would have been required to give them that power.   
 
Subject to Parliament’s approval of the Bill and Royal Assent, Transport 
Scotland expects to issue tender documents for the twin Bridge Operating 
Company Contract in Autumn 2013, with contract award by December 
2014, and commencement by July 2015.   

 

Why not expand FETA to cover the new 
crossing too?; (David Stewart MSP, Col 
18224) 
 

My answer to written Parliamentary question S4W-140002 refers:  
 

The Scottish Government draws on oral and written legal advice as 
appropriate from its lawyers, from Counsel, from external solicitors and 
from Law Officers.  However, other than in exceptional circumstances, the 
Scottish Government does not comment on the source of such advice, and 
the content of any legal advice remains confidential.  Only the European 
Commission (or European Courts if needed) can provide legal certainty on 
matters of State Aid. 
 
To permit statutory responsibility for managing and maintaining the new 
Forth Crossing to be delegated to FETA by Scottish Ministers, a 
comprehensive redrawing of its functions would first have been necessary 
as that power is not contained in the 2002 Order that establishes FETA.  
There would have been a serious risk that delegating the functions to FETA 
would have been perceived as being uncompetitive as the market had not 
been tested.  Without testing the market, value for money cannot be 



 

 

demonstrated.  Conversely, the Forth Road Bridge Bill offers certainty of 
tenure for all existing FETA staff, and indeed the prospect of cost efficient 
job opportunities for new staff.  
 
The Explanatory Notes to the Bill explain that Scottish Ministers’ preferred 
option is for the implementation of a twin bridge maintenance strategy with 
a single Forth Bridge Operating Company.  The Notes also explain that 
Ministers rejected the option to involve FETA in operating both Road 
Bridges.  As the new route is a motorway and the new bridge is a wholly 
different type, a very great burden would have been placed on the Board. 
 
Further information is available within the Explanatory Notes, and Transport 
Scotland’s formal response to the Infrastructure and Capital Investment 
Committee Report on the Bill, and Stage 1 Debate. 

 

Will there be an unsuccessful bidder premium 
(David Stewart MSP, Col 18224) 
 

I confirmed during the Stage 1 Debate that there would be no premium. 
 

Will the successful bidder have to register 
employees in the United Kingdom for national 
insurance purposes? (David Stewart, Col 
18224) 
 
 

One of the key principles flowing from the EU Treaty, which applies to all public 
procurement activity, is that procurement processes must not be discriminatory.  
The Public Contracts (Scotland) Regulations 2012 permit public bodies to exclude 
from a procurement process any bidder which has failed to fulfil obligations 
relating to the payment of social security contributions or the payment of taxes 
under UK law or the law of the relevant State in which the bidder is established. 
 
At the time of the publication of the FBOC contract, the SG will ensure that the 
tender process and the Contract will comply with all current legislative 
requirements, as well as best practice in terms of policy, promoted by the SG 
itself.   
 

Cross Forth traffic and accommodating non 
Motorway traffic (David Stewart MSP, Column 

While I will write to the Committee and  Mr Stewart on this point, it is important to 
note that the purpose of the FRB Bill is to pave the way for the most cost-effective 



 

 

18224) 
 

and co-ordinated approach to the management and maintenance of the FRB and 
FRC.  It does not revisit the provisions and commitments arising from the Forth 
Replacement Crossing Act, nor alter the proposed new role of the FRB as a 
dedicated public transport corridor. 
 

Issues of noise (Colin Keir MSP, Col 18225) 
 

See above response (Elaine Murray, Col 18218, refers) 
 

Liability for construction with regards to City of 
Edinburgh Council and Fife (Roderick 
Campbell MSP, Col 18226) 
 

This remark appears to refer to construction of the new Forth Crossing when 
CEC’s concern over liabilities is in respect of the A8000/M9 Spur. Neither CEC 
nor Fife Councils have incurred costs with regard the new Crossing.   

FETA’S ability to tackle congestion 
(Helen Eadie, Col 18228) 
 

FETA retains all its powers at present to manage congestion.    
 
In future, the twin bridge strategy and, subject to approval, this Bill will see both 
Forth Road Bridges become part of the existing Trunk Road Network.  . 
Furthermore, existing and potentially improved policing arrangements will support 
the arrangements for the new Bridges, and the provision of enhanced wind 
shielding on the new crossing will protect the crossing from the effects of wind and 
provide a more reliable corridor for wind susceptible vehicles.   
 
The Intelligent Transport System being introduced as part of the twin bridge 
strategy will smooth traffic flow and help to make journeys more reliable.  During 
incidents or periods of congestion when demand exceeds capacity the system will 
set signals and message signs to inform and advise drivers to effectively manage 
incidents and reduce queues.   To help promote and encourage use of public 
transport bus lanes are provided on the southbound M90 in Fife and on the 
southbound M9 in the vicinity of Junction 1A.  These will operate on a 24-hour, 7-
days a week basis and will be the first such schemes to be implemented on the 
motorway network in Scotland.  
 

Perth and Kinross Council’s absence from the 
Forum (Helen Eadie MSP, Col 18228) 

Although FETA’s board has membership from Perth and Kinross Council, the 
Forum is currently concentrating on localised issues, and it not seeking to 



 

 

replicate or replace the FETA Board.  Perth and Kinross Council did not respond 
to the ICI call for evidence.   
 

Forth Bridges Forum membership  (Helen 
Eadie MSP, Col 18228) 

As Scottish Ministers will ultimately be responsible for the Forth Road Bridges, 
and Network Rail for the Forth Bridge, I felt that it was appropriate for officials to 
take the work of the Forum forward.   
 
Elected members from local authorities are well aware that meaningful 
participation in any Group often involves an acceptance of responsibilities 
(including financial).   
Local Authority officials are represented on the Forum, alongside counterparts 
from Transport Scotland, Network Rail, and Historic Scotland.   Unlike FETA, the 
Forth Bridges Forum is not a legal or statutorily independent body.  
 

Procurement Reform Bill (Richard Baker, 
MSP- Col 18232) 
 
 

Although the SG has done a great deal over recent years to improve the way the 
procurement systems operate in Scotland, Ministers have announced their 
intention to introduce a Procurement Reform Bill. 
 
Ministers intend to use the Bill to ensure that contract opportunities are advertised 
through Public Contracts Scotland – helping Scottish businesses to find and win 
contracts; and that public bodies adopt transparent, streamlined, proportionate, 
standardised procurement processes that are business - friendly.   
 

Lowest price tender, quality and sustainability 
(Richard Baker MSP, Col 18233) 
 

The 4G operating company contracts already provide for a price/quality ratio, as 
will the FBOC contract.  The price/quality ratio will be in the range 70/30 to 90/10.  
 
Based on experience elsewhere, the FBOC contract will be able to make use of 
performance measures and KPIs to incentivise the contractor to deliver high 
quality and improving services, as well as to encourage innovation.  The contract 
will also require the FBOC and other 4G operating companies to work with 
Transport Scotland to continually develop and extend the range of KPIs over the 
period of the contract. 


