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Justice Committee 
 

Scottish Civil Justice Council and Criminal Legal Assistance Bill 
 

Letter from the Cabinet Secretary for Justice to the Committee 
 
I am writing to update the Committee on protest action by solicitors in response to 
some of the provisions in the above Bill. 
 
As the Committee is likely already aware, criminal defence solicitors again boycotted 
custody courts yesterday. Further, members of Edinburgh Bar Association (EBA) 
wrote to the Scottish Legal Aid Board (SLAB) on 14 December to withdraw from the 
Police Station Duty Plan for Edinburgh Sheriff Court. 
 
Since I have already agreed to increase the disposable income threshold at which 
contributions are payable in the Bill to that suggested by the Law Society of Scotland 
(£82), it is clear that the only issue in dispute is the unwillingness of some in the 
profession to collect a small proportion of their fees from their clients. Recent 
estimates from SLAB show that, as a result of the change in the disposable income 
threshold I have agreed to put before Parliament, only 12% of clients receiving 
criminal legal assistance would be required to pay a contribution. This is a significant 
reduction to the estimate of 18% set out in the Bill’s Financial Memorandum. I 
therefore find it astonishing, not only that EBA has chosen to escalate action, but has 
been quoted in the press as saying this proposal to increase the threshold is 
“irrelevant”. Despite EBA previously voicing concern about those at the lower end of 
the income scale, its position on the threshold and escalation in action seem to 
suggest otherwise. 
 
In that context, I am extremely disappointed to note that the Edinburgh Bar 
Association has issued a press release which knowingly misrepresents the impact of 
the scheme. It alleges that ‘those who have a disposable income of £68 (possibly 
now rising £82) a week or savings of £750 [are] potentially liable for the entire £485 
cost of their defence.’ As has been pointed out repeatedly to solicitors, that is 
completely untrue. A person will be assessed on the income above the threshold – 
so a person with a disposable income of £82 will pay nothing. A person with an 
income slightly over that will pay a few pounds. This is just one of the many 
inaccuracies which those opposed to the proposals continue to peddle. Officials 
wrote to the President of the Law Society pointing this out and included information 
on the correct levels of contribution payable. It is disappointing that this information is 
not being used. 
 
I have also recently received correspondence from the President of the Law Society 
regarding the Society’s current position, in which I was disappointed to see that the 
Society does not agree that a raise in the threshold for criminal legal contributions 
should be matched by an increase in the civil threshold, as has been discussed with 
the Committee during the passage of the Bill. Further, the Society states it would 
rather see the legislation as a whole reconsidered if its demands are not met, even 
though the Bill was agreed in principle unanimously by the Parliament at Stage 1. 
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EBA’s move to withdraw from the Police Station Duty Scheme is particularly 
concerning, given that I have already agreed that contributions will not be required in 
this scheme. In other words, a scheme that is not affected by the proposals in the Bill 
is being targeted. 
 
Whatever the assertions of the EBA, there is no war against the profession and no 
threat to the independent criminal bar. Among a range of inaccurate and misleading 
statements, EBA has claimed that SLAB has somehow started to apply the 
provisions of the Bill before it has been enacted – this is simply not the case. SLAB 
has been applying the arrangements implemented as part of the Summary Justice 
Reforms in 2008 and deducts, quite properly, Advice and Assistance contributions 
from the case disposal fee paid following any associated subsequent grant of 
summary criminal legal aid. The evidence used by the EBA to try to support this is an 
invoice produced for this purpose and those involved in criminal legal aid ought to 
have known that – it features in Q&A guidance produced by SLAB in 2008. The 
matter was also discussed at a meeting between the Board and the Law Society in 
April 2010 where the position was explained. They ought also to have known that 
using the information in this way would have the effect of manipulating the facts for 
spurious purposes. 
 
Furthermore, the number of independent defence solicitors in the legal aid scheme 
has, in fact, increased substantially in recent years and there has been no significant 
expansion of the Public Defence Solicitors’ Office (PDSO) to date other than an 
increase in their role on the court duty plans, which was negotiated and agreed with 
the Law Society as part of a legal aid savings package to minimise the proposed 
reductions in criminal fees. There are currently only 22 PDSO solicitors as opposed 
to 1,390 solicitors registered to provide criminal legal aid services. As I stated in my 
letter to the Committee last week, officials are meeting the Law Society again this 
week and I consider continuing disruption entirely premature while such discussion 
are still taking place. 
 
As Cabinet Secretary for Justice, I have a duty both to meet the pressures imposed 
by the available budget and to ensure that the justice system continues to function, 
even in the face of disruptive action. I would like to assure the Committee in the 
strongest terms that I take these responsibilities very seriously and will instruct SLAB 
to take the necessary action to keep the system fully operational in the interests of 
victims, accused persons and the courts. This will include requiring SLAB to expand 
its use of employed solicitors and other approaches as appropriate in areas where 
there is proposed or actual disruption to the justice system. 
 
Kenny MacAskill 
Cabinet Secretary for Justice 
18 December 2012 
 


