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Justice Committee 
 

Offensive Behaviour at Football and Threatening Communications (Scotland) 
Act 2013 

 
Letter from the Lord Advocate 

 
Thank you for your letter of 26

th
 April 2013.   

 
Before I deal with the points raised by you in your letter I would wish to make a 
number of observations of my own. 
 
Firstly the Offensive Behaviour Act contains no provisions on policing.  Policing is 
entirely a matter for the Chief Constable and should be free of any interference.  If 
there are any concerns about policing then there are avenues through which 
complaints can be made, investigated and adjudicated upon.  In relation to recent 
events at the Gallowgate, which are subject to criminal proceedings, my 
understanding is that the complaints relate to the policing of a demonstration for 
which there was no lawful authority. As indicated there are mechanisms to deal with 
this but I would simply make the point that as far as I can see the events in the 
Gallowgate had little or nothing to do with this Act. 
 
Secondly, I would make a more general point that there are no different criteria 
applied to behaviour outwith football stadiums than behaviour within football 
stadiums and surrounding areas.  Behaviour that is criminal carried out in a public 
street is equally criminal if carried out in a football stadium. 
 
Thirdly, it is clear to me that there is still a problem with offensive behaviour at 
football matches.  It is recognised that there have been improvements in behaviour 
at football matches with a significant reduction in offensive behaviour. However there 
are still instances of misbehaviour, such as that seen recently at Berwick and the 
under 17’s Old Firm match at Firhill. 
 
With regard to the questions posed in your letter I can advise you that from the 
perspective of prosecutors the legislation is operating well and in the way intended 
by the Scottish Parliament.  I can further advise you that no successful ECHR 
challenge has been taken to the legislation, in fact no ECHR challenge has been 
taken to the legislation which is significant given the litigious nature of some Scottish 
lawyers. 
 
I should say something about proportionality. It is important that prosecution policy 
as set out in writing and in operation is proportionate. This is achieved in a number 
of ways. Firstly a case will only be taken up where there is sufficient credible and 
reliable admissible evidence. This requires the prosecutor to assess the quality of 
the evidence to ensure that there is a reasonable prospect of the evidence being 
admitted and regarded by the court as being credible and reliable. How the evidence 
fits together with and is supported by other evidence is part of the process of 
determining credibility and reliability. Secondly, a prosecutor will assess whether a 
prosecution is compatible with the European Convention of Human Rights, Articles 6 
[fair trial], 11 [freedom of assembly and association - if engaged] and 10 [freedom of 
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speech]. Thirdly, a prosecutor will then determine whether the prosecution’s in the 
public interest. This will involve the prosecutor looking at the alleged conduct, 
assessing its seriousness and placing it in context and looking at the antecedents of 
the accused. If the prosecutor considers that prosecution is merited then the case 
will proceed to court where the independent court will determine guilt or innocence 
by due process where the accused is legally represented, if requested, in the context 
of procedural rules to ensure fair trial. The court is of course a public authority and is 
required to comply with the European Convention of Human Rights. So for example 
if the court was of the view that to convict would breach article 10 then it could not 
do so and would require to acquit.  
 
With regard to whether prosecutors are proportionate in their decision making I 
would refer the committee to the statistics on contraventions of section 1 of the Act 
to December 2012, 218 charges were reported to Procurators Fiscal. 18 [7%] are 
pending decision. 23 [11%] no proceedings were taken. 177 [82%] proceedings 
were raised. Of the cases which have concluded [64] 54 [84%] have resulted in 
conviction. Conviction in 43 of those cases was as a result of a plea of guilty and 11 
were after trial. This in my view demonstrates that Procurators Fiscal are 
proportionate in the cases taken up and that the courts convict in a high proportion 
of cases taken up which is a validation of the judgement of Procurators Fiscal.  
 
There have been a number of important decisions by the Appeal court which are 
worthy of note by the committee. The first is the case of Maguire v PF Glasgow 
[2013 HCJAC 36] which is a case involving a charge of Breach of the Peace for 
wearing an offensive T shirt at an Old Firm match. The charge was one of Breach of 
the Peace, the offence pre dated the Act coming into force. It was argued in the 
accused's defence that the conviction was a breach of article 10 of the convention 
[freedom of expression] the accused being engaged in political protest. This was of 
course an argument expressed during the passage of the Bill. The Appeal court 
rejected that argument and in upholding the conviction stated, "The court does not 
consider that the appellant's right to freedom of expression was in any way be 
affected by his arrest and subsequent conviction. Even if the appellant does wish to 
engage in genuine protests, either in relation to Remembrance Day, the events of 
"Bloody Sunday" or about the proscription of the INLA, he has plenty of suitable 
opportunities in which to do so without intentionally provoking serious disturbance, 
including violence, in the community…" 
 
In Roberts v PF Paisley the court considered whether a football Banning Order 
imposed following conviction for singing a sectarian song at a football match at 
Easter Road was excessive. It was argued that the song was sung in a segregated 
area where no one was offended by the song and no one who may be offended by 
the song was likely to hear it. The Appeal court in refusing the Appeal stated, it 
seems to us that the sheriff was well entitled to make the order which she did.  As 
she tells us in her report she considered the imposition of a banning order and took 
the view that shouting and singing songs including derogatory sectarian words and 
phrases contributes to the risk of violent anti-social or other disorderly behaviour.  
Actual violence or disorder is not a prerequisite for the imposition of such an order 
and she considered that it was appropriate in all the circumstances that an 
exemplary order be imposed. Mr Allan argued on behalf of the appellant that the 
appellant’s conduct took place, he assured us, in a segregated crowd and it was 
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unlikely that anyone who might be offended by the words would hear them.  We do 
not consider that there is any force in that submission.  The singing of sectarian 
songs is understandably a matter of concern to the courts, particularly at football 
games, and is the source of disorder and violence on occasions which have been 
given wide publicity."   
 
With regard to my guidelines I keep these under review and will continue to do so.  
As you know I published the guidelines in draft during the passage of the Bill.  I 
received no comments on them.  This remains the case.  I am of course happy to 
consider any suggested revisions to the guidelines (which are publically available) 
from whatever source. However I would make the point that the guidelines say 
nothing about policing which is entirely a matter for the Chief Constable.  It would not 
be appropriate to amend the guidelines to include matters which are related to the 
policing of football matches. 
 
Finally, the committee will note the extraterritorial provisions in the Act which are not 
contained in Breach of the Peace or section 38 of the Criminal Justice and Licensing 
Act.  These have been applied recently in relation to prosecutions arising out of the 
recent Berwick Rangers v Rangers match.  As the cases are live it would be 
inappropriate to comment further. 
 
I hope this is of assistance to the Committee. 
 
Frank Mulholland QC 
Lord Advocate 
22 May 2013 
 


