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SECTION 9 AND SECTION 13: OBJECTIONS TO SPECIAL MEASURES 
 
The Victims Organisations Collaboration Forum Scotland (VOCFS)* is a collaborative 
initiative comprising victim support organisations and other organisations concerned 
with victim issues across Scotland. The Forum, chaired by Victim Support Scotland, 
was established in July 2012 and meets on a quarterly basis. The main aims of the 
Forum are to advocate changes, make recommendations and improve the position and 
experiences of victims and witnesses in Scotland 
 
To date, the main focus of discussions at the VOCFS meetings has centred on the 
Victims and Witnesses (Scotland) Bill. We are fortunate to have been receiving regular 
direct updates on the development and status of the Bill from members of the Scottish 
Government’s ‘Bill Team’ during these meetings.  
 
The VOCFS has been following the Justice Committee evidence sessions on the Bill 
with great interest. We welcome the Justice Committee’s recently published Stage 1 
report on the Bill and broadly support the recommendations contained therein.  
 
There is, however, one aspect of the Bill and the Committee’s Stage 1 report for which 
the Forum is united in being deeply concerned and strongly opposed; namely, the 
provision giving both parties the right to object to the use of special measures for giving 
evidence where they consider it to be “inappropriate in the circumstances” (articles 9 
and 13), particularly in relation to challenges or objections to the granting of special 
measures that victims and witnesses are automatically entitled to through existing 
legislation.  
 
If implemented, this provision will result in an increase in the number of witnesses re-
victimised by the process of going to court. Not only will it create uncertainty, it will 
increase anxiety and reduce confidence among witnesses about giving their evidence. 
This seems particularly unfair, and indeed counterintuitive, in respect of child witnesses 
who currently have automatic entitlement to certain special measures but whom, as a 
result of this provision, could potentially find themselves subject to objections in relation 
to their use of special measures. Similarly, it seems wholly illogical to extend the 
categories of ‘vulnerable’ witnesses (as the Bill does) for whom access to special 
measures is automatic, while at the same time bringing in provision that enables those 
categories of individuals to be denied the use of such measures. This is not an 
acceptable outcome and we consider that it will undermine all the other provisions and 
rights contained the Bill.   
 
The purpose of special measures is to assist witnesses to give their best evidence.  
Giving the accused the opportunity to oppose the use of special measures will seriously 
undermine this purpose, further prolonging the process and increasing the victim’s fear 



or distress in relation to giving evidence. It is entirely misaligned with the overarching 
aim of the Bill, which is ‘to put victims’ interests at the heart of ongoing 
improvements to the justice system and to ensure that witnesses are able to fulfil 
their public duty effectively’. 
 
We do not believe that granting witnesses access to measures which, by virtue of 
reducing anxieties, are likely to result in them giving better quality evidence can be 
argued to be in any way prejudicial to proceedings or the rights of accused persons. We 
acknowledge that currently there is provision in place allowing for the court to review the 
appropriateness / efficacy of special measures during the course of proceedings.  We 
support the court retaining this power to request a review, for instance when a measure 
is not working properly or is causing additional distress for the witness. We also accept 
that there may be very exceptional circumstances in which the use of a particular 
measure may be considered not ECHR compliant. In order to safeguard against ECHR 
breaches while avoiding the potential for objections to become ‘standard practice’, we 
consider the appropriate approach is to ensure those exceptional circumstances 
deemed “inappropriate” are tightly defined and that the power to object / request a 
review should remain with the courts.  
 
A possible result of implementing these provisions is that witnesses will not be willing to 
participate in our justice system in future.  
 
Therefore, in the interests of justice, and of facilitating witnesses’ ability to give their 
best evidence without undue uncertainty and anxiety, the VOCFS urges the Justice 
Committee to reconsider its position in respect of this provision and to call on the 
Scottish Government to remove sections 9 and 13 from the Bill.  
 
Alan McCloskey,  
Chair of VOCFS; and 
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