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At my appearance in front of the Committee on 17 September discussing the 
Tribunals Bill I offered to write to you with further information relating to how the use 
of court judiciary in the First-tier Tribunal will work in practice. 
 
I am aware that several stakeholders have queried the provision in the Bill (Section 
16(1)) that allows court judiciary (specifically sheriffs and part-time sheriffs) to act as 
members of the First-tier Tribunal.   The Committee asked about this as there is a 
concern that the First-tier Tribunal will become more courtified as a result of this 
provision. 
 
I explained as part of my evidence that there has to be the ability for court judiciary to 
sit in the First-tier Tribunal as the Mental Health Tribunal for Scotland has a legal 
requirement for this to happen at the moment.  Schedule 2, paragraph 2 to the 
Mental Health (Care and Treatment) (Scotland) Act 2003 specifies that “ there shall 
be a panel consisting of each person who for the time being holds the office of (a) 
sheriff principal; (b) sheriff; or (c) part-time sheriff, for the purpose of serving as 
sheriff convenors of the tribunal”.  The provision at Section 16(1) of the Bill allows 
this to continue. 
 
The Bill makes provision for the use of court judiciary to be restricted through the 
ability of Scottish Ministers by regulations to specify the composition of the First-tier 
Tribunal when convened to decide any matter in a case before it (Section 35(1)).  
These regulations will be subject to affirmative procedure. 
 
The Bill specifies that there are three categories of members in the First-tier Tribunal: 
judicial; legal; and ordinary.  Judicial refers to court judiciary and legal and ordinary 
members refer to tribunal judiciary.   
 
The Composition Orders will specify that for certain mental health cases the 
composition of the tribunal will be made up of judicial, legal & ordinary members.  
For housing cases the composition of the tribunal will be legal & ordinary members 
etc.  This will ensure that court judiciary will only be used in cases where there is a 
genuine requirement for them to do so.    
 
The Chamber President of the relevant chamber will allocate the individuals from the 
categories specified in the Composition Order to hear the case. 
 
I hope this reassures the Committee that the powers provided in the Bill are 
necessary and will be exercised appropriately. 
 
Roseanna Cunningham 
Minister for Community Safety and Legal Affairs 
24 September 2013 


