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Justice Committee 
 

Tribunals (Scotland) Bill 
 

Response from the Scottish Government to the Committee’s Stage 1 Report 
 
I am writing to provide the Scottish Government’s response to the Justice 
Committee’s Stage 1 Report on the Tribunals Bill. I would like to thank the 
Committee for its careful consideration of the Bill, which is reflected in the 
comprehensive Stage 1 Report. I would also like to thank those who contributed by 
giving evidence.  
 
I am pleased that the Committee supports the general principles of the Bill at this 
stage, and agree that the Bill brings forward a simplified restructuring of the tribunals 
system which will be more accessible to tribunal users.  
 
I have added my comments in the attached Annexe, you will find them beneath each 
of the Committee’s recommendations. I hope the Committee finds this response 
helpful in its further consideration of the Bill. 
 
Roseanna Cunningham 
Minister for Community Safety and Legal Affairs 
6 November 2013 
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ANNEXE 

TRIBUNALS BILL 

SCOTTISH GOVERNMENT RESPONSE TO THE JUSTICE COMMITTEE’S 
STAGE 1 REPORT 

Response to the Bill 

The Committee is sympathetic to the concerns raised (as set out in paragraphs 
70 to 74). However, we note that the general view expressed is that the Bill’s 
provisions are welcome. Therefore, despite these concerns, we agree that 
subject to these being addressed the Bill is a welcome development in 
revising the administrative justice landscape.   [Paras 65-75] 

1. I welcome the Committee’s view that the Bill is an important step in revising 
the administrative justice landscape.  I am pleased that the benefits of 
restructuring the tribunals system are recognised and that in general the 
majority of stakeholders are supportive.  I note the concerns that have been 
raised by some stakeholders but feel that the provisions in the Bill strike the 
right balance overall.  Care has been taken to accommodate the very diverse 
range of tribunals that will transfer into the new structure. Currently, tribunals 
operate in different ways with different standards.  Some could be considered 
as ‘the gold standard’ and some ‘bronze’.  The new structure, with clearly 
defined leadership and organisation, is designed to enable all tribunals, 
whatever their subject area, to operate to the same high standard. 

Reserved Tribunals 

The Committee notes the concerns regarding postponement of the inclusion 
of the reserved tribunals within the system. We concur with the position that, 
for this process to be most effective, reserved tribunals in Scotland should be 
included within the new structure. We note that this issue is not entirely in the 
hands of the Scottish Government but we urge it to work with the UK 
Government to ensure that early progress can be made on this matter. In 
doing so, we call on the Scottish Government to examine closely whether the 
Bill as drafted will create any barriers to the future inclusion of reserved 
tribunals. [Paras 76-83] 

2. I note the Committee’s concerns.  Officials are in regular contact with their 
counterparts in the UK Government to ensure that dialogue is kept open on 
these matters.  I believe the new structure is designed in a way that it will be 
able to accommodate reserved tribunals should the UK Government agree to 
devolve them in the future.  

Judicial Leadership 

The Committee welcomes the designation of the Lord President of the Court of 
Session as Head of the Scottish Tribunals.  [Paras. 84-87] 

 

3. I welcome the Committee’s comments. 
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President of the Scottish Tribunals 

The Committee notes the intended appointment of Lady Smith to the role of 
President of the Tribunals. However, we are sympathetic to the concerns 
raised at the restriction of appointment to the post to a Senator of the College 
of Justice. While recognising the level of leadership that this appointment will 
bring, particularly in the early days of the Scottish Tribunals, we believe that 
consideration should be given, by amendment to the Bill at Stage 2, to 
extending the pool of eligible candidates. [Paras. 88-95] 

4. I note the Committee’s comments.  I am very pleased that the Lord President 
has assigned Lady Smith to the role of President of Scottish Tribunals.  Lady 
Smith has wide experience in the tribunal field and I look forward to 
welcoming her to her new role.  It may be helpful to the Committee if I explain 
further why this role should be filled by a Senator of the College of Justice.   

5. The Bill places judicial leadership and responsibility for the efficient disposal 
of business on the Lord President.  The Lord President will have overall 
responsibility for the Scottish Tribunals as he does for the Scottish Courts.  
The President of Scottish Tribunals, should come from the Lord President’s 
hierarchy, in recognition that he cannot undertake these additional 
responsibilities alone, and to ensure the proper distinction and separation of 
tribunals from courts.  

6. The position is not a stand-alone appointment – it is an assignment by the 
Lord President. The President of Scottish Tribunals has certain 
responsibilities delegated to them in the Bill and will be responsible for the day 
to day running of the Scottish Tribunals.  The President of Scottish Tribunals 
has to be a senior person from within the Lord Presidents judicial compliment 
as they will have the responsibility for managing the Upper Tribunal which will 
be made up of Senators, Sheriffs Principal and Sheriffs as well as Chamber 
Presidents from the First-tier Tribunal. 

Membership of tribunals 

The Committee has reservations that adopting the term judge could over-
judicialise this process. However, we note the status that using such language 
would afford and we accept the Lord President’s point that the nomenclature 
used would be for the individual tribunals. We therefore consider that there 
would be benefit in enabling individual tribunals to use this terminology while 
leaving it for them to decide whether to do so. We therefore recommend that 
provision is made in the Bill to give individual tribunals this flexibility. [Paras. 
96-103] 

7. I note the Committee’s comments and the Lord President’s view that legal 
members should be called tribunal judges so as not to imply they have lesser 
status than court judiciary.  However, the Bill [at Section 13] provides for all 
tribunal members (legal or otherwise) to have judicial status and capacity. 
Therefore, there can be no question of any tribunal member being of lesser 
status than court judiciary.   
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8. The Bill is designed to create a new structure for devolved tribunals.  I am not 
aware of any devolved tribunals who currently use the term ‘judge’.  It is 
however, for individual tribunals to choose what they call themselves during 
introductions at a hearing.  I do not feel it is necessary to specify that tribunal 
members are ‘judges’ on the face of the Bill.  ‘Judges’, implies wigs and 
gowns and may be more intimidating and off-putting to tribunal users whose 
views must be considered in any changes that affect them.  I am aware that 
the term ‘judge’ is not popular with the majority of tribunal stakeholders who 
fear a drift towards courtification and the implication of a more adversarial 
approach. 

Judicialisation of tribunals 

The Committee is strongly of the view that the particular nature and 
characteristics of the tribunals should be protected. We are therefore 
sympathetic to the concern that the provision for judicial members could 
potentially lead to the “judicialisation” of the process. However, we note that 
this provision would give tribunals access to the court judiciary which may 
also be of benefit. We welcome the safeguard that such appointments can only 
be made with the authority of the President of the Tribunals. Therefore on 
balance, we agree that this provision should be retained in the Bill with the 
proviso that the President’s discretion is applied in particular to ensure that 
the judicial members appointed have the necessary experience. We also 
recommend that consideration be given to the suggestion that the President of 
the Tribunals consults the President of the relevant Chamber before 
appointing a judicial member to a tribunal. We also ask the Scottish 
Government to give consideration to whether section 16 should be amended 
to remove the automatic entitlement for appointments of judicial members and 
whether additional safeguards are necessary to avoid the “judicialisation” of 
tribunals. [Paras. 104-113] 

9. I concur with the Committee’s views about protecting the nature and 
characteristics of the individual tribunals concerned.  I believe we have the 
necessary safeguards that meet that aim.  As I explained in my letter to the 
Committee of 24 September we propose to use composition orders to specify 
which type of tribunal member is required for which type of case. 

10. The Bill has to allow for court judiciary to sit in the First-tier Tribunal as the 
Mental Health Tribunal for Scotland has a legal requirement for this to 
happen.  Schedule 2, paragraph 2 to the Mental Health (Care and Treatment) 
(Scotland) Act 2003 specifies that “there shall be a panel consisting of each 
person who for the time being holds the office of (a) sheriff principal; (b) 
sheriff; or (c) part-time sheriff, for the purpose of serving as sheriff convenors 
of the tribunal”.  The provision at Section 16(1) of the Bill allows this to 
continue. 

11. The Bill makes provision for the use of court judiciary to be restricted through 
the ability of Scottish Ministers by regulations to specify the composition of the 
First-tier Tribunal when convened to decide any matter in a case before it 
(Section 35(1)).  These regulations will be subject to affirmative procedure. 
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12. The Bill specifies that there are three categories of members in the First-tier 
Tribunal: judicial; legal; and ordinary.  Judicial refers to court judiciary and 
legal and ordinary members refer to tribunal judiciary.   

13. The Composition Orders will specify, for example, that for certain mental 
health cases the composition of the tribunal will be made up of judicial, legal & 
ordinary members.  For housing cases the composition of the tribunal will be 
legal & ordinary members etc.  This will ensure that court judiciary will only be 
used in cases where there is a genuine requirement for them to do so.    

Judicial tenure and salaried posts 

While the Committee is sympathetic to the need to be able to justify the costs 
of the Bill’s provisions, we also note the concerns raised by witnesses 
regarding the appointment of full-time salaried judges. The Minister for 
Community Safety and Legal Affairs has acknowledged that it is not clear what 
the circumstances will be in the future. We therefore believe that the Bill 
should allow for such posts to be created should the need arise. In doing so, 
we note the provision in section 71(4)(a) of the Bill which enables the Scottish 
Ministers to make arrangements as to the payment of remuneration or 
expenses of members of staff of the Tribunals. While this may address this 
point in the short-term (at least on the assumption that the term “members of 
staff” covers members of the Tribunals), it does not make provision for such 
payments to be made on a permanent basis and we therefore recommend that 
amendment is made to the Bill to enable this to happen in relation to both 
members of the Scottish Tribunals and members of staff. [Paras. 114-118] 

14. I note the Committee’s comments. It may assist the Committee if I explain the 
detail of these provisions more fully. 

15. Section 71(4)(a) deals with the administrative staff supporting the tribunals 
only.  Schedule 7, paragraphs 2 to 7 deal with the terms of office which apply 
to tribunal members.  This allows for members to be appointed and re-
appointed on a rolling five year basis.  This provides security of tenure as re-
appointments are automatic, except in specific circumstances such as, the 
member has indicated that they do not wish to be re-appointed.  Schedule 7, 
paragraph 14, provides for the Scottish Ministers to determine the terms and 
conditions on which a member of the Scottish Tribunals holds office, including 
provisions for sums to be payable by way of remuneration, allowances and 
expenses.  Whilst these provisions could allow for salaried posts they do not 
allow for these posts to be permanent. 

16. Due to the current volume of business in devolved tribunals it is my view that 
permanent posts are not required at this time.  However, having read carefully 
the Committee’s position and having listened to the views of stakeholders, I 
intend to make an amendment to the Bill at Stage 2, to allow for the possibility 
of permanent salaried positions in the future. 

Eligibility of non-Scottish lawyers 

The Committee notes this concern (as set out in paragraphs 120 and 121) and 
calls on the Scottish Government to review the appropriateness of this 
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provision and give consideration to tightening up the language to ensure that, 
in the short-term, only those qualified in Scots law can conduct business in 
devolved tribunals. [Paras. 119-122] 

17. I note the Committee’s concerns and those of the Lord President in his written 
evidence and I am happy to consider these provisions further. 

Structure of the Upper Tribunal 

The Committee notes that this is not a widespread concern (as set out in 
paragraphs 124) but recognises the point that the volume of business through 
the Upper Tribunal will be small. While noting the need to avoid unnecessary 
restrictions, we consider that there may be merit in retaining the division 
structure within the Upper Tribunal for the longer term, particularly if there are 
future proposals to incorporate the reserved tribunals within the structure. 
[Paras. 123-125] 

18. I welcome the Committee’s comments.   

Definition of a tribunal 

The Committee sees merit in the suggestion of including a provision in the Bill 
setting out what a tribunal is. We are very concerned to protect the character 
and nature of tribunals and so consider that including this in the Bill would be 
a step towards achieving that. We therefore call on the Scottish Government to 
bring forward an amendment, for example in the same terms as section 2(3) 
and 22(4) of the Tribunals, Courts and Enforcement Act 2007, to set this out on 
the face of the Bill.  [Paras. 126-133] 

19. I note the Committee’s concerns.  I consider there are difficulties in defining 
exactly what constitutes a tribunal as they come in many different forms, deal 
with many different subjects and are varied in their nature, specialisms and 
individual ethos.  The Bill is flexible to allow further tribunals to be added in 
the future.  It would be difficult at this time to define how future tribunals might 
look and I would not wish to narrow the field by providing an exact definition 
which could exclude them from becoming part of the new structure. 

20.  However, I do agree that every effort should be made to protect the character 
and nature of tribunals.  I am therefore, willing to consider setting out in the 
Bill defined principles for tribunals along the lines of those included in the 
Tribunals, Courts and Enforcement Act 2007. 

Specialism 

The Committee welcomes the provisions in section 30 that aim to ensure that 
specialism within tribunals is protected under the new structure. We therefore 
recommend that careful consideration be given to the provisions within this 
section to ensure that such protection is ensured. 

In terms of cross-ticketing, the Committee welcomes the reassurance given by 
the Minister for Community Safety and Legal Affairs that the system currently 
in place works effectively and that it is not the expectation that tribunals would 
be assigned members without the necessary specialism. We also note the 
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Lord President’s comments that cross-ticketing allows for career 
development. Although we welcome these reassurances, we consider that 
close regard must be paid to whether this works well in practice. We therefore 
recommend that this is monitored during the early years of the new system 
being established to ensure that it is working effectively. [Paras. 134-146] 

21. I note the Committee’s and the Lord President’s comments.  I am confident 
that by providing for the Lord President to have responsibility for the making 
and maintaining appropriate arrangements for securing the efficient disposal 
of business in the Scottish Tribunals (Section 7), that the provisions in relation 
to Section 30 will be used appropriately. 

Tribunal independence 

The Committee welcomes the commitment to ensuring tribunal independence. 
In particular, we welcome the new structure as a way of ensuring this and the 
statutory provision placing a duty on key individuals to ensure that 
independence of tribunals is upheld. We would ask the Scottish Government 
to give consideration to bring forward an amendment to include provision for 
judicial governance similar to that contained within the Judiciary and Courts 
(Scotland) Act 2008. [Paras. 147-155] 

22.  I welcome the Committee’s support for ensuring tribunal independence in the 
new structure.  The Scottish Government recently consulted on the feasibility 
of merging the Scottish Court Service with the Scottish Tribunals Service.  
The Scottish Government are currently analysing the responses to this 
consultation.  We would intend that should provisions be brought forward they 
would be in another Bill to allow full parliamentary scrutiny to take place. 

Procedural rules 

The Committee notes the concerns of witnesses regarding the interim 
arrangements for producing rules. However, we welcome the Minister for 
Community Safety and Legal Affair’s reassurance that this is a continuation of 
the existing arrangements, in particular, that expert input would be made to 
the drafting of rules of the individual tribunals. 

We have more serious concerns regarding the production of rules for the 
Upper Tribunal and the delay in the Scottish Civil Justice Council being in a 
position to take on this role. We therefore urge the Scottish Government to 
examine whether there is scope to expedite this transfer of responsibilities, for 
example, by considering whether the resourcing of the Scottish Civil Justice 
Council could be reviewed to enable it to undertake this work. [Paras. 156-167] 

23. I note the Committee’s concerns about the production of rules for the Upper 
Tribunal.  I would like to reassure the Committee that in the production of any 
rules in the interim period where the Scottish Ministers would continue to 
make rules for tribunals that, as is currently the practice, expert help would be 
enlisted in the drafting of those rules, including the rules for the Upper 
Tribunal.  
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Practice directions 

The Committee notes the concerns raised by witnesses with regard to the 
provision set out in section 68(5)(a) regarding the issuing of practice 
directions and welcomes the Minister for Community Safety and Legal Affair’s 
commitment to bring forward an amendment at Stage 2 to address these 
concerns. [Paras. 168-175] 

24. I note the Committee’s comments.  I would reiterate my commitment to 
remove the provisions at Section 68(5)(a) from the Bill at Stage 2. 

Appeals and review 

Section 38 - The Committee notes the concerns raised regarding section 38, 
however, on balance we agree that such a provision needs to be cast in a 
general way in order not to restrict the options available to the reviewing body. 
We therefore do not have any concerns regarding the drafting of this 
provision. However, we suggest that it be kept under review to ensure that it is 
applied appropriately. [Paras. 176-182] 

25. I welcome the Committee’s support and note their comments. 

Section 39 - Again, the Committee notes the concerns raised regarding section 
39. However, on balance, we recognise the benefits to be made from the Upper 
Tribunal being able to provide a general view and therefore, note that the 
provisions need to be drafted in a general way to enable this to happen. We 
therefore have no concerns regarding the drafting of this section. [Paras. 183-
188] 

26. I welcome the Committee’s support and note their comments. 

Section 45 - The Committee notes the concerns raised regarding section 45, in 
particular, whether such a restriction is necessary in Scotland. We agree that 
further consideration needs to be given to the wording of the test applied and 
whether this is too restrictive. At a minimum we propose that this be reviewed 
in the short-term to ensure that the provision works effectively. We therefore 
call on the Scottish Government to give further consideration to this provision. 
[Paras. 189-195] 

27. I note the Committee’s concerns and the comments from the Faculty of 
Advocates about this provision.  It may be helpful if I outline how I see this 
provision working.  The new tribunal structure is designed, in the main, to 
keep tribunal business within the tribunals system.  By keeping the appeals 
process out of courts the user benefits from a speedier, less costly, resolution 
to their petition and a less formal and intimidating process. 

28. The new process should ensure finality of decision-making for the user. The 
tribunal user will already have had a decision from the First-tier and an appeal 
to the Upper Tribunal.  I believe the process should not be limitless. 
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Expenses and fees 

The Committee has some concerns regarding the provision to charge 
expenses and fees. We recognise the need to include this provision in the Bill 
to allow tribunals with the existing power to charge fees to continue to do so. 
However, we consider the wording of the provision to be drafted very generally 
and does not set out the circumstances where it would be appropriate for fees 
to be charged. We therefore recommend that, where there is a proposal for a 
tribunal to be given the power to charge expenses and fees where it did not 
previously, consultation should be carried out with users and stakeholders of 
the tribunal concerned. [Paras. 196-205] 

29. I note your concerns regarding this provision.  I can assure the Committee 
that it is not the Scottish Government’s intention to use this provision to 
introduce any new fees or expenses in tribunals.  Any proposal to charge fees 
or expenses, for example, in a new tribunal, would be subject to consultation 
and the views of users and stakeholders would be taken into consideration.  
Any such proposal would also be subject to parliamentary scrutiny.  The Bill 
makes provision that any new fees must be determined by the Scottish 
Ministers by SSI.  I will consider what further provision could be given to 
strengthen the position.   

Lands Tribunal for Scotland 

The Committee notes the case put forward by the Lands Tribunal for Scotland 
that it should not be transferred in to the new system. We therefore urge the 
Scottish Government to review its position in this regard. [Paras. 206-213] 

30.   I note the Committee’s comments but I am not persuaded that it is necessary 
to leave the Lands Tribunal outwith the new tribunal structure.   

31. Having a separate pillar outwith the structure is contrary to what the Bill is 
trying to achieve.  The Bill seeks to provide coherence to the current disparate 
tribunals landscape.  The structure will be flexible enough to cater for the 
many different tribunals and their varying specialisms.  Having tribunals sitting 
outside the structure goes against the whole principle of the Bill. 

32. All tribunals are unique.  Every tribunal that will come into the new structure is 
different and will have its own specialist subject supported by its specialist 
members and staff.   However all of these complexities can be catered for 
within the proposed new structure. 

33. In the Lands Tribunal’s written evidence (T13) they say at paragraph 1, “…if 
we are to go into a unified tribunal system it should be at Upper Tribunal 
level.”  My officials met many times with the Lands Tribunal members in 
developing the provisions in the Bill to ensure that the unique nature of the 
tribunal was taken into account when determining their position in the new 
structure and they were left assured that by positioning Lands in the Upper 
Tribunal the needs of users and members would be met.  Given that 
assurance I am not considering changing the position stated in the Policy 
Memorandum that Lands would transfer into the Upper Tribunal. 
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Mental Health Tribunal for Scotland 

The Committee welcomes the commitment to retain the Mental Health Tribunal 
for Scotland in a chamber of its own within the First-tier Tribunal. We consider 
that taking such a step will ensure that the unique nature of the tribunal will be 
preserved within the new structure. However, we are sympathetic to the Mental 
Health Tribunal’s concerns that this commitment appears to be made of a 
temporary nature and so we recommend that the Scottish Government bring 
forward an amendment to preserve the distinctiveness of the Mental Health 
Tribunal for Scotland.  [Paras. 214-220] 

34. I note the Committee’s concerns and would stress our commitment to 
preserving the character and distinctiveness of the Mental Health Tribunal. 
That is a commitment we have stated on many occasions and I hold firm on 
that. 

35.    The Bill allows similar subject matters to be housed together in chambers.  It 
would be against the intentions of the Bill to have single chambers for every 
jurisdiction.  Having multiple numbers of chambers would defeat the purpose 
of creating a simpler structure, it would increase costs with the need to 
appoint more Chamber Presidents; and it would be difficult to manage 
effectively.  To be clear, a multi-jurisdictional chamber does not mean that 
tribunals will be amalgamated.  They will still operate in their own unique way 
and have their dedicated specialist members and staff.  They would however, 
share a Chamber President who would be responsible for the business within 
his/her chamber. 

36. There was a commitment made in the policy memorandum to have a single 
chamber initially for mental health and I would reiterate that commitment.  The 
Bill allows for chamber structure to be changed only after consultation with the 
Lord President and relevant stakeholders; and that any regulations are made 
by affirmative resolution which will allow proper Parliamentary scrutiny. 

37. The Chamber structure has to be flexible.  The Bill allows changes to be 
made as the Scottish Tribunals acquire more functions, or additional functions 
are conferred upon them, without the need for further primary legislation.  
Having chamber structure on the face of the Bill removes this flexibility.  It is 
sensible not to ‘tie our hands’ in case other jurisdictions come along in the 
future that could be housed alongside mental health because they are of a 
similar nature. 

Children’s Hearings System 

The Committee recognises the complexity and importance of the Children’s 
Hearing system in Scotland and notes that it has very recently been reformed. 
We also note that the power given to the Scottish Ministers under section 
26(2)(b) require regulations to be laid before the Parliament which will be 
subject to the affirmative procedure. It would be for the Scottish Ministers at 
the time to undertake the required consultation and background work before 
laying any regulations before the Parliament. We consider this to provide 
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sufficient Parliamentary protection which would prevent Children’s Hearings 
being transferred into the Scottish Tribunals inappropriately. [Paras. 221-224] 

38. I welcome the Committee’s support for these provisions. 

Delegated powers 

The Committee is sympathetic to the concerns caused by the lack of detail on 
the face of Bill. However, we also understand the need for the flexibility 
afforded by the use of delegated powers given the complexities of the 
legislation involved. We will therefore pay very close attention to the 
secondary legislation which will be brought forward under the Bill. [Paras. 225-
229] 

39. I note the Committee’s comments. 

Delegated Powers and Law Reform Committee 

The Committee endorses the conclusions drawn by the Delegated Powers and 
Law Reform Committee on its Stage 1 report on the delegated powers in the 
Bill and calls on the Scottish Government to give particular consideration to 
the recommendations in respect of the powers in sections 48(2) and 56(2). 
[Paras. 230-233] 

40. I note the Committee’s comments.  I responded to the Delegated Powers and 
Law Reform Committee’s report on 18 October. 

General Principles 

The Committee supports the general principles of the Bill. We consider that 
the Bill brings forward a much-needed restructuring of the tribunals system. In 
particular we believe that the provisions will simplify the existing process and 
will make the tribunals more accessible to users. [Paras. 236-237] 

41. I welcome the Committee’s support for the general principles of the Bill, and 
note the comments on certain provisions. 

 


