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Amnesty International UK 
 
Amnesty International UK is a national section of a global movement of over three 
million supporters, members and activists. We represent over 230,000 supporters in 
the United Kingdom. Collectively, our vision is of a world in which every person 
enjoys all of the human rights enshrined in the Universal Declaration of Human 
Rights and other international human rights instruments.  Our mission is to undertake 
research and action focused on preventing and ending grave abuses of these rights. 
We are independent of any government, political ideology, economic interest or 
religion. 
 
Question 1: do you think we need a UK Bill of Rights? 
 
In Amnesty International’s view the UK should have constitutional human 
rights protection enshrining the highest standards of human rights.  At 
present, much of the function of a Bill of Rights is captured in the Human 
Rights Act which provides the floor on which any further Bill of Rights must be 
built.  Given the current state of debate about human rights in the UK, very 
careful thought should be given as to whether a Bill of Rights for the UK can be 
developed without it leading to a reduction in the protection of human rights 
currently provided by the Human Rights Act and jeopardising the on-going 
process of creating a Bill of Rights for Northern Ireland. 
 
The importance of national protection of human rights 
 
"Where, after all, do universal human rights begin? In small places, close to home - 
so close and so small that they cannot be seen on any maps of the world. Yet they 
are the world of the individual person; the neighborhood he lives in; the school or 
college he attends; the factory, farm, or office where he works. Such are the places 
where every man, woman, and child seeks equal justice, equal opportunity, equal 
dignity without discrimination. Unless these rights have meaning there, they have 
little meaning anywhere. Without concerted citizen action to uphold them close to 
home, we shall look in vain for progress in the larger world." 

- Eleanor Roosevelt 
 
“[T]he inherent dignity and of the equal and inalienable rights of all members of the 
human family is the foundation of freedom, justice and peace in the world”. 

- Universal Declaration of Human Rights 
 
Amnesty International believes that human beings should be able to live in a society 
where the rights, dignity and freedoms of all individuals are recognised, respected 
and promoted.  Human rights are a powerful empowering mechanism for justice, as 
they provide individuals and communities with the tools and awareness to stand up 
for themselves against authorities and to hold them to account.  Those who know 



 

2 

and fully understand their rights are fully equipped to be effective and active citizens 
who engage in political processes, such as voting in elections or running for office. 
Such participation ensures that all people‟s interests are reflected in the policies and 
practices of government, as well as the laws created.  Human rights are the 
framework through which peaceful, equal, fair and just societies are created: 
societies where discrimination is not tolerated and where no one is left behind on 
account of their race, colour, sex, language religion, political or other opinion, 
national or social origin, property, birth or other status. A robust human rights legal 
framework is the only way in which everyone can live their lives in dignity: free from 
fear and free from want.  
 
The legal protection of human rights is vital to their realisation.  Whilst fundamental 
rights may be primarily articulated on the international plane, it is national systems 
which bear the primary responsibility for their enforcement and implementation. As a 
matter of international law, the UK is obliged to respect, protect and fulfil the rights 
guaranteed by the treaties to which it is party as well as rights reflected in customary 
international law.  It must also provide an effective remedy for any breaches of these 
rights1. This duty includes an obligation to ensure that there is a national forum to 
which individuals can bring complaints about human rights violations and which can 
grant relief.2 The most effective way of ensuring compliance with the UK‟s 
international human rights obligations is by ensuring that individual rights are 
explicitly protected in the UK‟s domestic legal systems.  
 
One of the most effective ways to protect rights in the national context is through a 
constitutional Bill of Rights which gives the highest legal status to human rights and 
the inherent dignity of human beings, as the embodiment of the values we share as 
a country and as a community.  A constitutional Bill of Rights is the mechanism 
favoured by most modern democracies to protect individual rights and act as a 
restraint upon the abuse of power as well as playing an important educative role in 
clearly setting out the rights to which all persons are entitled.  A Bill of Rights acts as 
a safeguard against the whims of transient political majorities and provides important 
protections to minority groups.  It should provide a clear expression of fundamental 
rights and thereby empower individuals to demand to be treated with dignity and 
respect.  It should be drafted to withstand the test of time, apply irrespective of the 
government of the day and like the ECHR, it should be interpreted as a living 
instrument which moves with the developing standards of the time, not setting rights 
in stone.  A new Bill of Rights for the UK should not be seen as some sort of 
„originalist‟ document which will enable the government to ignore decades of case 
law from the European Court of Human Rights and our domestic courts. 
 
Most countries that have developed Bills of Rights have done so following the 
achievement of independence, after secession or in response to a period of conflict 
or wide-scale human rights abuses.  They have frequently been used as a 
mechanism to bring together divided societies, ensuring respect and equality on the 

                                                           
1
 This duty is enshrined in, for example, Art 13 of the European Convention on Human Rights; Article 

2(3) International Covenant on Civil and Political Rights; Art 14 UN Convention Against Torture; and, 
Art 2 Convention on the Elimination of all forms of Discrimination Against Women.  
2
 Klass v Germany (1978) 2 EHRR 214, ECHR, see also UN Human Rights Committee, General 

Comment No. 31 [80] Nature of the General Legal Obligation Imposed on States Parties to the 
Covenant, 2004 CCPR/C/21/Rev.1/Add.13, para 15.  
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basis of shared humanity and to lay down the values shared by a country looking 
towards the future.  The current discussion about the creation of a Bill of Rights in 
the UK is unusual in that it is not driven by a new constitutional settlement or post-
conflict reconciliation but seemingly by a desire to „repatriate‟ human rights by 
moving the UK further away from the international system for protecting human 
rights and to „rebalance‟ rights with responsibilities.  
 
Bills of Rights that have emerged in common law jurisdictions with Westminster 
models of government include those in Canada and New Zealand, and these have 
all been the product of extensive political debate about the value of such legislation 
for a modern democracy. Whilst the processes in these countries were largely led by 
the executive, an all-party committee on the Canadian Charter of Rights and 
Freedoms considered 1,200 written submissions from civil society groups. These 
included groups representing women, disabled people and ethnic minorities, leading 
to over 60 recommendations being implemented in the Charter3. Australia, whilst not 
yet having a constitutional or Federal Bill of Rights, has seen a range of public 
consultations across five states and the Australian Capital Territory (ACT), as part of 
inquiries into how human rights could be better protected there. These have included 
distribution of pamphlets to households; public lectures and seminars on human 
rights; and consultations with the public sector, and the ACT and Victoria have 
passed state-wide human rights instruments following on from these4. Whilst only 
applicable to specific territories within Australia, the process by which these 
instruments came about, which included extensive and varied methods of public 
consultation, arguably strengthens them against the sort of accusations that have 
bedevilled the Human Rights Act 1998 (HRA) in the UK, namely, that it is anti-
democratic. 
 
The Commission on a Bill of Rights (“the Commission”) discussion paper fails to 
adequately acknowledge the constitutional role already played by the HRA in 
providing vital protection and remedy under law to anyone within the jurisdiction of 
the UK who suffers an abuse of the rights contained in the European Convention on 
Human Rights (ECHR).  The enactment of the HRA, with cross-party support, was a 
watershed moment in the protection of human rights in the UK and its promise to 
„bring rights home‟ so that they could be enforced in UK courts, has been largely 
successful. Although the HRA is limited in that it only protects certain rights in the 
European Convention on Human Rights,5 it has made a real difference to people‟s 
lives, both in individual cases brought to the courts and by going some way to create 
a human rights culture within public bodies in the UK.  In particular, the obligation 
contained in Section 6 of the Act for all public authorities to act in a manner 
compatible with Convention rights and the threat of judicial review should they 
breach those rights, has helped to transform many public services in the UK. This 
has likely resulted in less litigation as public bodies have learnt to take human rights 
considerations into account at all stages of their decision-making, thereby making it 
less likely that they will take actions which violate individual rights.  The sheer 
number and variety of situations where the lives of everyday people have been 
changed by the empowering role that the Section 6 duty has played can be seen at 

                                                           
3
 See www.charterofrights.ca. 

4
 Equality and Human Rights Commission, Developing a Bill of Rights for the UK (2010), p.10. 

5
 The Convention rights protected by the HRA are Article 2 to 12 and 14 of the Convention, Articles 1 

to 3 of the First Protocol and Article 1 of the 13
th
 Protocol. 

http://www.charterofrights.ca/
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the website http://www.ourhumanrightsstories.org.uk/, which Amnesty International 
UK supports.  
 
Amnesty International supports the constitutional protection of human rights 
in the UK in the form of a Bill of Rights but believes that any new Bill of Rights 
must only build upon the protections enshrined in the Human Rights Act and 
not involve any reduction of those rights (as interpreted) or their mechanisms 
for enforcement. 
 
The context of the Discussion Paper: the negative debate surrounding human 
rights in the UK 
 
In accordance with the Coalition “Programme for Government”, the Commission on a 
Bill of Rights has been established to “investigate the creation of a Bill of Rights that 
incorporates and builds on all our obligations under the European Convention on 
Human Rights, ensures that these rights continue to be enshrined in UK law and 
protects and extends our liberties”, but despite this mandate to build on the UK‟s 
ECHR obligations, Amnesty International is deeply concerned about the motives for 
starting this debate and context within which the Commission has been established. 
 
Although the HRA was passed with cross-party support in 1998, there was no public 
consultation about the rights that it was to protect and its enactment was not followed 
with any general education or awareness-raising about the Act or its operation.  The 
government and parliament which passed the Act seemed to take little pride in its 
creation and were soon making damning criticisms of the Act, most notably in 
relation to the impact of human rights protection on counter-terrorism and 
immigration control.  To give just two examples, in 2003, on “Breakfast with Frost”, 
the then Prime Minister Tony Blair said that the position regarding asylum and illegal 
immigration was “unacceptable” and that if necessary Ministers would 
“fundamentally” re-examine the UK‟s obligations under the Convention6; in 2008, 
Jack Straw (then Lord Chancellor and Secretary of State for Justice) said of the HRA 
"There is a sense that it's a villains' charter or that it stops terrorists being deported 
or criminals being properly given publicity… I am greatly frustrated by this. Not by the 
concerns, but by some very few judgments that have thrown up these problems”7. 
Such remarks were soon picked-up by the media and the last ten years have seen a 
tabloid onslaught against the HRA characterised by misreporting and 
misrepresentation which has not been publically corrected or counteracted by the 
either the previous or the current government8. Because of the lack of public 
awareness-raising about human rights and the HRA, many people in the UK have 
little understanding about what human rights are and how the HRA operates. It is 
viewed as a foreign imposition of which they do not have ownership. The results of 
the ComRes polling commissioned by Liberty show that despite only 9% of 
respondents recalling receiving information from the government about the HRA, a 

                                                           
6
 http://news.bbc.co.uk/1/hi/programmes/breakfast_with_frost/2695903.stm, accessed 2 November 

2011. 
7
 http://news.sky.com/home/politics/article/15174344, accessed 2 November 2011. 

8
 The Human rights division of the Ministry of Justice is attempting to respond to some of the incorrect 

in reporting but this has come too little, too late. 

http://www.ourhumanrightsstories.org.uk/
http://news.bbc.co.uk/1/hi/programmes/breakfast_with_frost/2695903.stm
http://news.sky.com/home/politics/article/15174344
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majority of 93% of them supported human rights, thereby shows the widespread 
support for the principle of human rights protection9.  
 
Amnesty International has longstanding concerns about the misrepresentation about 
human rights in the UK which has fueled and been fueled by the political rhetoric 
above.  False stories such as the HRA giving prisoners the right to pornography, 
preventing police from displaying pictures of suspected criminals and requiring the 
police to give KFC to a fugitive car thief, as well as preventing deportation on the 
grounds that someone owned a cat have been repeated ad infinitum by both the 
media and politicians.   
 
In recent months, government Ministers including the Prime Minister and the Home 
Secretary have expressed their intention to „scrap‟ the Human Rights Act.  The 2010 
Conservative party manifesto pledged to replace the Human Rights Act with a UK 
Bill of Rights10, and in 2010 David Cameron stated in response to a question about 
the Human Rights Act on the „this is Gloucestershire‟ website: “we’ve said we’ll scrap 
the Human Rights Act, which has put our police in the ridiculous position of trying to 
tackle the most serious crimes without putting the faces of the most wanted criminals 
on poster, and made it incredibly difficult for the government to deport people who 
they know to be a threat.  Instead, what we need is a modern British Bill of Rights 
which clearly sets out people’s rights and responsibilities, and strengthens our hand 
in the fight against terrorism and crime11.  The intention that “the Human Rights Act 
must go” was repeated by the Home Secretary Theresa May12 and the Prime 
Minister13 at the 2011 Conservative Party Conference. 
 
Furthermore, despite the establishment of the Bill of Rights Commission, and its 
intention to consider “whether existing rights could or should be rebalanced”14, the 
UK Border Agency (UKBA) has already carried out its consultation on “family 
migration” which includes an intention to „rebalance‟ the right to family and private life 
(Article 8 of the European Convention on Human Rights) in order to make it easier to 
deport foreign nationals, a process which seemingly pre-judges the outcome of the 
Commission‟s work and seems to run counter to the terms of reference of the 
Commission to “build on our obligations under the European Convention on Human 
Rights.” The stated intention of reducing individual rights and „rebalancing‟ them with 
the „rights of the taxpayer‟ in the UKBA consultation gives cause for concern about 
the real motives behind the Bill of Rights process. 
 

                                                           
9
 http://www.comres.co.uk/poll/541/liberty-human-rights-poll-october-2011.htm, accessed 31 October 

2011. 
10

 http://media.conservatives.s3.amazonaws.com/manifesto/cpmanifesto2010_lowres.pdf, accessed 
31 October 2011. 
11

http://www.thisisgloucestershire.co.uk/David-Cameron-answers-questions/story-11903454-
detail/story.html, accessed 31 October 2011. 
12

 The Home Secretary‟s conference speech is available at: http://www.politics.co.uk/comment-
analysis/2011/10/04/theresa-may-speech-in-full, accessed 31 October 2011. 
13

 Speaking on the Andrew Marr show the Prime Minister agreed “that it would be good to replace the 
Human Rights Act with a Bill of Rights” because of what he described as the “chilling effect” of the 
HRA. http://www.telegraph.co.uk/news/politics/8802230/Conservative-Party-Conference-2011-David-
Cameron-backs-Theresa-May-over-chilling-Human-Rights-Act.html, accessed 31 October 2011. 
14

 Minutes of the meeting of the Commission on a Bill of Rights, 6 May 2011. 

http://www.comres.co.uk/poll/541/liberty-human-rights-poll-october-2011.htm
http://media.conservatives.s3.amazonaws.com/manifesto/cpmanifesto2010_lowres.pdf
http://www.thisisgloucestershire.co.uk/David-Cameron-answers-questions/story-11903454-detail/story.html
http://www.thisisgloucestershire.co.uk/David-Cameron-answers-questions/story-11903454-detail/story.html
http://www.politics.co.uk/comment-analysis/2011/10/04/theresa-may-speech-in-full
http://www.politics.co.uk/comment-analysis/2011/10/04/theresa-may-speech-in-full
http://www.telegraph.co.uk/news/politics/8802230/Conservative-Party-Conference-2011-David-Cameron-backs-Theresa-May-over-chilling-Human-Rights-Act.html
http://www.telegraph.co.uk/news/politics/8802230/Conservative-Party-Conference-2011-David-Cameron-backs-Theresa-May-over-chilling-Human-Rights-Act.html
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Amnesty International recognises the role of sensible debate about human rights in 
the UK and, in principle, supports a comprehensive Bill of Rights which builds on the 
HRA, but questions whether this can be achieved in the current climate or whether 
any moves to create a new Bill of Rights for the UK will only result in weakened 
human rights protections. If there is to be public understanding and sensible debate 
about human rights, it is vital that misunderstanding of human rights is tackled at the 
highest levels. The government must take the primary responsibility for educating the 
public about the operation of rights in the UK.   
 
Whatever the outcome of the Bill of Rights Commission process, the 
Commission should use its role to provide awareness-raising of the HRA and 
recommend that the government put resources into the same, as well as 
desisting from feeding into the misrepresentations about human rights.  The 
Commission should also recommend that before any Bill of Rights is 
developed or consulted on, the major political parties should make an explicit 
commitment not to weaken any of the human rights protections which 
currently exist in the HRA.  
 
The Rule of Law 
 
The opening paragraph of the Commission‟s Discussion Paper states the principle 
that “[o]ur system is based on the constitutional principles of Parliamentary 
Sovereignty and the Rule of Law”.  As well as the definition in the Discussion Paper 
that the Rule of Law relates to “the responsibility of the independent judiciary to 
interpret and apply the law impartially and fairly, free from government influence and 
interference”, it is clear that the rule of law also includes the obligation on the 
government to abide by the law.  It is therefore of deep concern that the debate 
around the protection of human rights in the UK is focussed around a small number 
of cases which the government has lost such as Hirst v UK (no.2)15, and cases 
involving the deportation of foreign nationals, and seems to be driven by a wish from 
the executive to change the law so as to circumvent these judgments. It is a 
fundamental blow to the principle of the rule of law, to attempt to change the rules 
when you lose.  Much has been made around this issue of how parliament should 
have the final say in law-making in the UK, ignoring the importance of constitutional 
checks and balances provided by our current system of government.  It would be 
“wrong” also, in the words of the late Lord Bingham “to stigmatise judicial decision-
making as in some way undemocratic”.  Judicial decision-making is, in fact, a 
fundamental principle of good governance. 
 
In effect this debate highlights to a large extent how ambivalently the UK regards its 
obligations under international law and in particular under international human rights 
law.  Not only does the principle of the rule of law apply to domestic legislation, it 
also surely requires states to observe their obligations in international law.  It is 
extraordinary that a government that is extolling the values of human rights overseas 
– in the Middle East and North Africa at present, for example – should appear to be 
weakening its support for human rights in the UK and the mechanisms that apply to 
it. 
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 [2005] ECHR 681. 
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Amnesty International recommends that the Commission use the opportunity 
provided by the Consultation on a Bill of Rights to emphasise the vital 
importance of the rule of law, domestic and international – and the values of 
human rights - in a modern democratic state. 
 
The role of human rights education 
 
Amnesty International believes that learning about human rights is the first step 
toward respecting, promoting and defending those rights.  Human rights education 
(HRE) is fundamental to addressing the underlying causes of human rights 
violations, preventing human rights abuses, combating discrimination and promoting 
equality. Furthermore, HRE enhances people‟s participation in democratic decision-
making processes and is necessary to ensure understanding and ownership of 
human rights. Amnesty International has worked with the Ministry of Justice to 
develop engaging course materials for the teaching of human rights in schools in 
England and with the support of the Department of Education in Northern Ireland in 
supporting human rights education in schools there.   
 
As already outlined, the lack of a programme of public education following the 
enactment of the  HRA combined with misreporting of human rights is one of the 
main reasons why the British public feels a lack of ownership of the HRA and human 
rights more generally. HRE in schools is an important means of redressing that 
balance, as well as a requirement of the UK‟s international obligations and 
commitments. The UK government is obliged under Article 29 of the UN Convention 
on the Rights of the Child (CRC) to provide education directed at 'the development of 
respect for human rights and fundamental freedoms' and should be guided by the 
standards in the Council of Europe Charter on Education for Democratic Citizenship 
and Human Rights Education16. 
 
In developing the Personal and Social Education (PSE) curriculum in Wales, the 
Welsh government made explicit the requirement for children of all ages to learn 
about their rights, and for older children to learn about human rights specifically.  
However, the PSE curriculum is flexible and each school determines which elements 
are taught and in what way, so it is not mandatory for children in Wales to learn 
about human rights. Amnesty International is in dialogue with the Welsh government 
about ensuring more binding commitments. 
 
In Scotland, human rights will now be taught across the curriculum as part of a 
wider cross-curricular theme of 'global citizenship'. Under the new Curriculum for 
Excellence every teacher therefore has a duty to teach human rights issues. In 
England, “citizenship” is the core subject by which human rights education is taught 
in schools. But Amnesty International is concerned that no commitment has been 
made to safeguard the statutory status of citizenship education in the current review 
of the National Curriculum in England17. We therefore believe that human rights 

                                                           
16

Council of Europe Charter on Education for Democratic Citizenship and Human Rights Education – 
Recommendation, 11 May 2010. 
17

 The review was launched on 20 January 2011, more information regarding the review can be found 
here: http://www.education.gov.uk/schools/teachingandlearning/curriculum/nationalcurriculum. More 
detail on Amnesty International‟s position can found here: 
http://www.amnesty.org.uk/content.asp?CategoryID=11743. 

http://www.education.gov.uk/schools/teachingandlearning/curriculum/nationalcurriculum
http://www.amnesty.org.uk/content.asp?CategoryID=11743
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education is under threat in this review. Unless there is specific provision in the 
curriculum, children in England will be potentially denied their right to human rights 
education and will miss an opportunity to increase awareness and understanding of 
rights more generally.   
 
In Northern Ireland, the revised curriculum makes a number of explicit references to 
human rights both in whole curriculum objectives and in statutory areas of learning. 
At primary level, teachers are required to enable pupils to develop knowledge, 
understanding and skills in “human rights and social responsibility” as part of the 
„Personal Development and Mutual Understanding‟ Area of Learning, while at 
secondary level, „Human Rights and Social Responsibility‟ are incorporated as a key 
theme into the statutory area of learning „Local and Global Citizenship‟ and the 
optional GCSE „Learning for Life and Work‟, at KS3. At KS4, only non-statutory 
curriculum guidance is available on human rights.  
 
There remains a piecemeal approach to rights education within the curriculum in 
Northern Ireland and there is a need for more support for effective curriculum 
resources, for improved provision of both initial teacher training and continuing 
professional development in Local and Global Citizenship, for the adoption of HRE 
indicators in Inspection. 
 
The Bill of Rights Commission should recommend that the government ensure 
that human rights education forms part of the National Curriculum in England 
and that greater importance be accorded to human rights education by the 
devolved administrations. 
 
The particular circumstances of Northern Ireland 
 
Any discussion on whether a Bill of Rights for the UK should be developed must take 
particular account of the on-going process for the development of a Bill of Rights for 
Northern Ireland. 
 
As mandated by the Northern Ireland Act (1998), the Northern Ireland Human Rights 
Commission (NIHRC) produced its advice on a Bill of Rights to the Secretary of 
State on 10 December 200818, recommending a comprehensive Bill of Rights for 
Northern Ireland in light of the findings of its extensive consultation process and its 
expert opinion.  
 
The Northern Ireland Office (NIO), after considering the recommendations of the 
NIHRC for a year, published its consultation document on a Bill of Rights for 
Northern Ireland on 30 November 2009.19 In its report, the NIO rejected most of the 
NIHRC‟s recommendations on the basis that the rights suggested by the NIHRC 
were not specific to the circumstances of Northern Ireland, and that they might be 
more appropriately addressed as part of the debate over a UK Bill of Rights.  
                                                           
18

 The Northern Ireland Human Rights Commission, A Bill of Rights for Northern Ireland: Advice to the 
Secretary of State for Northern Ireland (10 December 2008) 
http://www.nihrc.org/dms/data/NIHRC/attachments/dd/files/51/A_Bill_of_Rights_for_Northern_Ireland
_%28December_2008%29.pdf Last accessed on 10 November 2011. 
19

 The Northern Ireland Office, A Bill of Rights for Northern Ireland: Next Steps (November 2009) 
http://www.nio.gov.uk/consultation_paper_-_a_bill_of_rights_for_northern_ireland__next_steps.pdf Last 
accessed 10 November 2011. 

http://www.nihrc.org/dms/data/NIHRC/attachments/dd/files/51/A_Bill_of_Rights_for_Northern_Ireland_%28December_2008%29.pdf
http://www.nihrc.org/dms/data/NIHRC/attachments/dd/files/51/A_Bill_of_Rights_for_Northern_Ireland_%28December_2008%29.pdf
http://www.nio.gov.uk/consultation_paper_-_a_bill_of_rights_for_northern_ireland__next_steps.pdf
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According to research by the Human Rights Consortium in Northern Ireland, of the 
36,492 submissions received by the NIO consultation on its proposals, at least 
34,785 rejected the government‟s recommendations and supported a "strong and 
inclusive" Bill of Rights. 
 
Amnesty International endorses this call for a Northern Ireland Bill of Rights 
appropriate to the circumstances of Northern Ireland and respectful of the 
long-standing process towards that end. 
 
It is important to underline that there has been over ten years of consultation and 
discussion in Northern Ireland over its Bill of Rights. It is wholly inappropriate to 
tether it to the process about a UK Bill of Rights, given its altogether different 
rationale, specifically the Belfast (Good Friday) Agreement of 1998 and the task of 
addressing decades of conflict and providing for a more peaceful future. 
 
Question 2: what do you think a Bill of Rights should contain? 
 
Non-regression 
 
The principle of non-regression of human rights standards must be the central tenet 
of the Commission‟s consideration of a new Bill of Rights for the UK.  The HRA must 
operate as a floor on which further rights are built and any Bill of Rights must be a 
“Human Rights Act plus” both in the rights that it protects and the procedures for 
enforcing those rights.  Amnesty International would oppose any legislative change 
which weakened substantive rights or the ability of the individual to rely on them. It 
goes without saying that it would be a regressive step to repeal the HRA and not 
replace it with equivalent, or stronger, legal protection. Nor should rights be re-
drafted in such a way as to circumvent jurisprudence of the European Court of 
Human Rights or domestic courts. Amnesty International would also oppose any 
moves to limit or reduce the current obligation on public authorities to comply with 
convention rights; the duty on courts to take into account jurisprudence of the 
European Court of Human Rights; or the duty on government Ministers to make a 
statement of compatibility when introducing new legislation. 
 
If a Bill of Rights were to be drafted which resulted in regression from the rights 
contained in the Human Rights Act, the UK would still be bound, as a matter of 
international law, by the ECHR. An individual who brought a case in the UK alleging 
a violation of a Convention right would, on exhaustion of domestic remedies, still be 
able to take their case to the European Court of Human Rights and the UK would be 
bound to implement any judgments against it, including judgements which required 
legislative or policy changes. If the UK provided lesser protection in domestic law, it 
would be more likely that the UK would be found in breach of the Convention without 
UK courts having an adequate opportunity to consider the case and order redress at 
the national level.   
 
Amnesty International is not aware of any country where the introduction of a Bill of 
Rights was used to reduce rather than enhance human rights protection. Any 
proposals which involved a regression of human rights standards would set a 
dangerous precedent globally.  We are already deeply concerned about the signal 
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that the negative discourse around human rights in the UK sends to other countries, 
including many countries around the world where the Foreign and Commonwealth 
Office is working hard to promote the domestic protection of human rights. If the UK 
is serious about promoting human rights overseas, it must do the same at home by 
ensuring that human rights protections, once brought in, are not subsequently 
weakened. 
 
The Commission on a Bill of Rights must recommend that any Bill of Rights 
for the UK would only be legitimate if it builds on the current protections in the 
Human Rights Act. 
 
Substantive rights to be added to a Bill of Rights 
 
If an explicit guarantee is given that a new Bill of Rights would not regress from the 
protections in the HRA, then the opportunity arises to create a modern, forward-
looking Bill of Rights which provides the highest level of human rights protection. The 
simplicity of the HRA by directly incorporating the rights contained in the ECHR is 
one of its main limitations as a truly modern Bill of Rights. There have been 
significant developments in international law since the ECHR was drafted and the 
ECHR does not enshrine all relevant civil and political and economic, social and 
cultural rights.  
 

A new Bill of Rights which went beyond the HRA should protect rights contained in 
other human rights treaties to which the UK is party as well as take into account 
developments of international law (treaty and customary international law); 
developments reflected in non-treaty standards; and the jurisprudence of 
international human rights tribunals, bodies and mechanisms. The ECHR and other 
human rights instruments are instruments which are have been broadly drafted in 
order to achieve international consensus and thus provide a minimum level of 
protection. A modern Bill of Rights for the UK should go beyond these minimum 
standards and enshrine guarantees of the highest level of protection. It should 
provide a model for the rest of the world as a forward-looking Bill of Rights. 

Amnesty International would be concerned by any moves to define specific „citizens‟ 
rights which only applied to British citizens. The human rights guaranteed by the 
international treaties to which the UK is party, must be guaranteed to anyone within 
the jurisdiction of the UK regardless of whether they are a British citizen. Any attempt 
to limit these rights to citizens, risks putting the UK in breach of its international 
obligations, both in respect of making a breach of individual rights more likely and by 
a failure to guarantee those rights without discrimination. Fundamental human rights 
which are central to the ability of an individual to live a fulfilled and dignified life must 
not be restricted on the basis of nationality. Any such distinction in a constitutional 
Bill of Rights sets a context for broader societal discrimination. Even rights which can 
traditionally be said to belong to the citizenry, such as the right to vote in local and 
national elections, are no longer so restricted, with the ability of residents with 
European and Commonwealth citizens to register to vote in the UK. Amnesty 
International believes that any Bill of Rights that would be limited to British 
‘citizens’ would contradict the non-discrimination principle of human rights 
and risks putting the UK in breach of its international obligations.  
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Amnesty International would be concerned about any attempts to introduce 
„responsibilities‟ or „duties‟ into a Bill of Rights. A Bill of Rights sets out the 
expectations that the individual can have from the state, in terms of the respect, 
protection and fulfilment of their fundamental rights, whereas the majority of the law 
of the land sets out the duties and responsibilities of individuals. Most notably, 
criminal law and law relating to tort or delict set out the harm that individuals must 
not do to each other or to the state. Arguments that burglars leave their rights at the 
door and that undeserving people should be excluded from human rights protection 
are dangerous. Human rights are universal and inalienable and belong to everyone.  
The Convention already seeks to strike a “fair balance…between the demands of the 
general interests of the community and the requirements of the protection of the 
individuals’ fundamental rights”20. Notwithstanding the limitations which are built into 
certain rights21, rights are not contingent on an individual‟s behaviour. A Bill of Rights 
which took away rights from individuals on the basis of their behaviour may leave the 
UK in breach of its international human rights obligations, including the ECHR. The 
Commission must resist the temptation to play to the tabloid press by 
recommending that responsibilities be introduced to a Bill of Rights.   
 
The drafting of the rights currently reflected in the HRA 
 
Amnesty International believes that a forward-looking Bill of Rights should adopt the 
strongest possible formulations of rights and there are several rights under the 
ECHR that could be strengthened to make them more modern or in line with other 
international standards which provide greater protection than the ECHR.  For 
example: 

 A Bill of Rights should expressly prohibit cruel treatment or punishment; the 
use of judicial and administrative corporal punishment22; and incommunicado 
detention;  

 The right to life (Article 2) should be strengthened to its strongest possible 
formulation that would take into account developments in international 
standards23 and specifically provide for investigations into deaths in custody 
and in disputed circumstances;  

 The right to liberty and security of the person and a fair trial (Articles 5 
and 6) should expressly include the right to access to all people deprived of 
their liberty; the right to appointed counsel free of charge in all cases where a 
person has been deprived of their liberty or is at risk of such a deprivation and 
does not have sufficient funds to pay for counsel. Liberty and fair trial rights 
should also be strengthened by guaranteeing, inter alia, the right to appeal 
the conviction and sentence in all cases24 and the right to full disclosure of 
evidence to the defence; 

 The right to freedom of expression (Article 10) should include the right of 
journalists not to disclose their sources of information;  

                                                           
20

 Sporrong and Lönnroth v Sweden (1982) 5 EHRR 35. 
21

 Such as Articles 8 to 11 of the ECHR which may be limited on specified grounds so long as any 
limitation is prescribed by law and a proportionate means of achieving a legitimate aim. 
22

 Article 3 of the ECHR omits the word “cruel”, which is incorporated into other international 
standards, including Article 7 of the ICCPR.  Administrative corporal punishment was held to be 
contrary to Article 3 in Tyrer v UK (1978). 2 EHRR 1. 
23

 Such as the UN Basic Principles on the Use of Force and Firearms by Law Enforcement Officials. 
24

 Article 14(5) ICCPR. 
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 The right to privacy should be enshrined by specifying that all searches and 
seizures must be based on reasonable suspicion that a crime has been or is 
about to be committed. In all but exceptional circumstances, Amnesty 
International believes that searches and seizures should be made pursuant to 
warrants which are issued by a court in a manner consistent with the 
fundamental right of the right of privacy and in a manner consistent with rights 
to due process. The same should apply to warrants for interception and 
surveillance.  

 
Additional rights to be included in a Bill of Rights 
 
The creation of a new Bill of Rights would provide an opportunity to ensure 
constitutional legal protection in UK law for rights in treaties to which the UK is party, 
which are not encapsulated in the ECHR and which may not be adequately 
protected in law.  There should be broad public consultation on what these rights 
should be. At this stage Amnesty International suggests that these should include at 
least: 

 The right to dignity: all people, including those deprived of their liberty, have 
the right to be treated with humanity and with respect for and protection of the 
inherent dignity of the human person including the right to bodily and 
psychological integrity25;  

 The right of access to information: a Bill of Rights could build on the 
protections provided by the Freedom of Information Act and Data Protection 
Act to include a constitutional right of access to information; 

 The right to equal treatment: a Bill of Rights should include a free-standing 
right to equality of all people before the law and of equal protection of the 
law26; 

 Children’s rights27: many of the rights contained in the UN Convention on 
the Rights of the Child are not protected by the ECHR and could be given 
constitutional protection in the UK. These include, for example, the obligation 
that the best interests of the child shall be a primary consideration in all 
actions concerning children and their voices are heard and views put forward 
and given due weight according to the age and maturity of the child, and 
rights to basic social and economic rights including the right to education. Any 
Bill of Rights must ensure that children are entitled to all the fair trial 
guarantees and rights which apply to adults and to some additional special 
protection; 

 Women’s rights: The HRA does not provide for the full range of women‟s 
human rights incorporated in CEDAW and contains no express provisions 
enshrining special guarantees aimed at protecting against gender-based 
abuses.  Any Bill of Rights should contain express measures to combat 

                                                           
25

 This right is reflected in the preamble to the ICCPR, and with respect to people deprived of their 
liberty in Article 10(1) of the ICCPR, but is not expressly set out in the ECHR.  
26

 Art 26 ICCPR and protocol 12 ECHR. Ratifying and incorporating Protocol 12 into a new Bill of 
Rights would go a long way to remedying inadequacies in domestic legislation regarding 
discrimination. 
27

 The UN Committee on the Rights of the Child has recommended that in order to comply with the 
CRC, the UK should fully incorporate the rights into domestic law.  See UN Committee on the Rights 
of the Child Concluding Observations, 49

th
 session, 20 October 2008, para 7. 
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discrimination against women, guarantee the full development and 
advancement of women and a right to be free from gender-based violence;   

 Administrative justice: Amnesty International recommends that a UK Bill of 
Rights incorporate a provision which guarantees lawful and fair administrative 
decisions coupled with a duty to furnish reasons for any decision or failure to 
take a decision, and the right to effective review28;  

 The right to seek asylum: Amnesty International believes that the right to 
seek asylum, as provided for in the 1951 UN Convention Relating to the 
Status of Refugees and other regional and international human rights treaties, 
should be expressly enshrined in a UK Bill of Rights. This right should include 
the asylum-seekers‟ rights to, inter alia: treatment which respects the inherent 
dignity of a human person; legal assistance; and the prohibition of return to a 
country where they can reasonably be expected to experience human rights 
violations29. Furthermore, each asylum-seeker who is detained must be 
brought promptly before a judicial or similar authority to determine whether his 
or her detention is lawful and in accordance with international standards, and 
there must be full and fair determination of each individual‟s asylum claim 
which affords an effective judicial review; 

 Victims’ rights: any Bill of Rights must include provisions which ensure 
effective redress and reparation to people for violations of the rights it 
enshrines. In particular, Amnesty International considers that such provisions 
should include the right of victims to be treated with respect for their dignity 
and with compassion and to be given access to the justice system in a 
manner that is consistent with right of the accused to a fair trial. Provisions in 
regard to remedy and reparation should include the duty of the state to ensure 
reparation in the form of restitution, compensation, rehabilitation and 
satisfaction and guarantees of non-repetition; 

 The Bill of Rights should specify on its face that where rights can be limited, 
any such limitation must be necessary, prescribed by law, and a proportionate 
means of achieving a legitimate aim. 

 
In addition, Amnesty International also recommends that the UK government 
sign, ratify and incorporate into a UK Bill of Rights:  

 The International Convention for the Protection of All Persons from Enforced 
Disappearances;  

 The International Convention on the Protection of the Rights of All Migrant 
Workers and Members of their Families; 

 Protocols 4, 7 and 12 of the ECHR. 
 
The UK should also accept the rights of individual petition contained in: 

 The Optional Protocol to the ICCPR; 

 The Optional Protocol to the ICESCR;  

 Article 14 of the International Convention on the Elimination on Racial 
Discrimination; 

                                                           
28

 Regard may be had to Article 33 of the South African Constitution which enshrines these rights. 
29

 Such as torture, extrajudicial execution, "disappearance”, unfair trial, the death penalty; abuses by 
political armed groups; or abuses by private individuals including female genital mutilation, “honour” 
killings, in the context of the trafficking of women, by private security agents, slavery, and domestic 
violence, where the state is unable or unwilling to provide protection; prohibition of return or expulsion 
to any third country where a person would not be afforded effective and durable protection. 
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 Article 22 of the Convention Against Torture. 
 
Economic Social and Cultural rights 
 
Amnesty International is of the view that all rights, whether civil, cultural, economic, 
political or social are of equal value and are interdependent and therefore that 
economic, social and cultural (ESC) rights should carry the same status in domestic 
law as civil and political rights and as such, any new Bill of Rights would have to 
include protections for ESC rights. It is clear from work done in Northern Ireland on 
the proposed content of a Northern Ireland Bill of Rights that support for ESC rights 
is high amongst the general population. 
 
The fullest expression of ESC rights is contained in the International Covenant on 
Economic, Social and Cultural Rights (ICESCR), which the UK has both signed and 
ratified (and in a number of treaties relating to the human rights of specific groups of 
people). It is true that there is no legal obligation to transpose the ICESCR into 
domestic law, provided that steps are taken progressively to realise the Covenant 
rights.  However, the UN Committee on Economic, Social and Cultural Rights has 
nonetheless stressed that “appropriate means of redress or remedies must be 
available to any aggrieved individual or group, and appropriate means of ensuring 
government accountability must be put in place”30. Similarly, the Committee has 
emphasised that victims of violations “should have access to effective judicial or 
other appropriate remedies at both national and international levels. All victims of 
such violations are entitled to adequate reparation, which may take the form of 
restitution, compensation, satisfaction or guarantees of non-repetition”31.   
 
Amnesty International is concerned that the UK has not to date taken fully adequate 
measures to ensure that victims of violations of all Covenant rights are able to 
access appropriate means of redress. Individuals or groups within the UK currently 
lack the ability to challenge legislation on the grounds that it limits or interferes with 
their economic, social and cultural rights. As the Joint Committee on Human Rights 
of the UK parliament (JCHR) has pointed out, the judicial review process in the UK 
“does not […] provide constitutional level protection of universally-applicable human 
rights standards of the type provided by the Human Rights Act in relation to civil and 
political rights. This may leave vulnerable marginalised groups or individuals, who fall 
outside of the scope of the legislation, since they cannot challenge the limitations of 
the legislation in protecting their economic, social or cultural rights”32. 
 
The UK government‟s objection to establishing constitutional level protection of 
economic, social and cultural rights is apparently based on the view that economic, 
social and cultural rights are inherently non-justiciable. This view has been 
unequivocally rejected by the UN Committee on ESC Rights. Objections to the 
vagueness of or lack of definition of certain economic, social and cultural rights can 
be overcome by precise legislative drafting.  Similarly, concerns about undue judicial 
interference in priority setting by governments and policy choices have been dealt 
with by courts in various countries applying appropriate standards of review.  Indeed, 
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 Committee on Economic, Social and Cultural Rights, General Comment No. 9, para 2. 
31

 Committee on Economic, Social and Cultural Rights, General Comment No. 12, para 32 and 
General Comment No. 14, para 59. 
32

 Joint Committee on Human Rights, Twenty First Report, 2004, para 19. 
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judicial review of resource allocation in the UK, with respect to education, housing 
and health care, has in some cases already taken place. Finally, concerns also arise 
whenever courts review compliance with civil and political rights. All rights have 
costs; they are however, costs that Amnesty International believes the UK 
government should seek to bear. 
 
An increasing number of countries such as Argentina, Colombia, Egypt, Germany, 
Indonesia, Latvia and South Africa have made economic, social and cultural rights 
part of their national law, which can and have been enforced by the courts. In South 
Africa, in 2002, the Constitutional Court ruled on the use of anti-retroviral drugs 
throughout the public health sector in order to ensure the right to health33, for 
example.  In Bangladesh, India and Pakistan, the courts have interpreted the right to 
life embodied in their constitutions to include several economic and social rights.  In 
India, for example, the Supreme Court has ruled that minimum food ration 
guarantees for families living below the poverty line should be legally binding and 
implemented in full34. In addition, regional human rights systems, such as those 
established by the Organisation of American States, the African Union and the 
Council of Europe each include complaint mechanisms that can provide a remedy for 
violations of some of these rights. 
 
The form of a new Bill of Rights and procedures for enforcement of rights in 
the UK 
 
A Bill of Rights is an important constitutional instrument which enshrines the most 
fundamental protections that every person in a society must be entitled to.  In order 
to fully protect those rights, a Bill of Rights should be given a special status in law 
which underscores its fundamental nature and importance.   Amnesty International 
therefore recommends that a new Bill of Rights for the UK should be entrenched in 
such a way as to prevent its amendment or repeal by a simple majority. 
 
A new UK Bill of Rights should expressly set out the UK‟s positive obligations to 
respect, protect, promote and fulfil all of the rights enshrined by the Bill.  There must 
be effective mechanisms for enforcement of rights and which ensure the ability to 
achieve redress for violations of rights.  As previously mentioned, there must be no 
less protection than currently available under the Human Rights Act. 
 
Although the Commission is asked to investigate a Bill of Rights which ensures that 
ECHR rights continue to be enshrined in UK law, its terms of reference leave open 
the possibility of changing the procedures by which these rights are protected and 
enforced. One of the most important provisions in the Human Rights Act is the duty 
in section 6 for all public authorities to comply with the Convention rights protected 
by the Act.  It is this duty which makes a real difference to people‟s lives and for 
starting to create a culture in which public bodies consider human rights as part of 
their work.  The fact that this obligation also applies to the courts has meant that the 
HRA has had an important „horizontal‟ effect on relations between individuals. In 
order not to be regressive, any Bill of Rights must provide a similar obligation 
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 Treatment Action Campaign v Minister of Health, Constitutional Court of South Africa, Case CCT 
8/02, 5 July 2002. 
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 People‟s Union for Civil Liberties v. Union of India & Ors, 2001. 
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for public authorities, including the Courts to act compatibly with the rights 
contained therein. 
 
Any Bill of Rights should also retain the obligation on Ministers, when introducing a 
new Bill to parliament, to either make a “statement of compatibility” or declare that 
despite an inability to do so, they nevertheless with to proceed with the Bill35. This 
requirement forces Ministers and civil servants to consider the human rights aspects 
during the drafting of any Bill and the policy development preceding it and makes it 
more likely that new legislation will be human rights compliant. It also provides an 
early signal to parliament that a Bill may raise human rights concerns.  The other 
option would be to give a Bill of Rights higher constitutional status so that, like in the 
devolved administrations, any incompatible legislation is ultra vires.  Whilst Amnesty 
International would welcome such a status to fundamental human rights, we 
recognise the difficulties that this would raise in terms of the principle of 
parliamentary sovereignty. It was this balance between the protection of human 
rights, and the principles of the rule of law and parliamentary sovereignty which led 
to the decision, during the drafting to the HRA, not to allow the Courts the power to 
strike down legislation, but instead to issue a “declaration of incompatibility”36 and 
leave the remedy in the hands of parliament. The use of declarations of 
incompatibility has worked well and Amnesty International recommends that, 
whilst any Bill of Rights should retain this as a minimum, it could be enhanced 
by an obligation on the government to bring forward legislation to correct the 
incompatibility within a specified time-frame.   
 
Amnesty International also argues that the obligation to, as far as possible, read and 
give effect to legislation in a way which is compatible with Convention rights37 has 
been a useful tool for ensuring that human rights are given effect  throughout the 
UK‟s legal system.  The courts can only do so when the plain words of the legislation 
allow such an interpretation.  If this power were to be removed in a Bill of Rights, it 
would be likely that parliament would have to spend more time remedying 
incompatible legislation and that more individuals might have to take their cases to 
the  European Court of Human Rights in order to seek redress. 

One of the most controversial issues surrounding the HRA has been the duty on 
Court to take into account judgements of the European Court of Human Rights when 
determining a question which has arisen in connection with a Convention right.  
Section 2 of the Act only obliges courts to take this jurisprudence into account, 
although following the House of Lords ruling in Ullah38 UK Courts have tended to 
„keep pace with Strasbourg jurisprudence‟39.  Amnesty International is of the view 
that, in order to fully apply international human rights standards, courts in the UK 
should be guided not only by the judgements of the ECHR but also the work of other 
international and regional human rights bodies and mechanisms and other 
international human rights courts.  Even with the margin of appreciation given to 
states to apply human rights standards, if UK courts depart from international 
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jurisprudence, it is more likely that they will ultimately be overturned in international 
courts such as the European Court of Human Rights. 

The UK government has proposed that strengthening the principle of subsidiarity will 
give the UK greater leeway to interpret human rights standards. Amnesty 
International agrees that the state bears the primary responsibility for the 
implementation of human rights and we support moves to strengthen the 
implementation of the Convention at national level. Better implementation of human 
rights at the domestic level will reduce the need for individuals to apply to the Court 
for redress and ultimately reduce the volume of cases going to the Court for 
consideration. Where states have effectively respected and implemented their 
obligations under the Convention, an analysis of the merits of the case will 
necessarily lead the Court to conclude that no violation of the Convention has taken 
place. Therefore, the principle of subsidiarity will be respected. However, this idea of 
subsidiarity cannot mean that the ability of the Court to hear individual cases and 
rule on breaches of Convention rights should be abrogated or limited in any way. 

Finally, Amnesty International recommends that a Bill of rights should grant 
standing, not just to victims of unlawful acts but also individuals or 
organisations acting in the public interest or any group or organisation acting 
in the interests of its members, groups or classes of person. 
 
Question 3: how do you think it should apply to the UK as a whole, including 
its four component countries of England, Northern Ireland, Scotland and 
Wales?  
 
 
The UK‟s constitutional arrangements must be given careful thought when 
considering the possibility of a Bill of Rights for the UK.  All of the devolved 
settlements have human rights embedded into them and any new Bill which covered 
the whole of the UK would need to take into account the application of the Bill of 
Rights to the countries which make up the UK and how it interacts with the specific 
limitations placed on the devolved administrations by the Northern Ireland Act, 
Scotland Act and Government of Wales Act. 
 
Even if the Human Rights Act were simply repealed, without amending the 
devolution settlements, the devolved administrations would still be bound to respect 
the rights contained in the ECHR in any legislation, but the other public authorities in 
the devolved nations would no longer be bound to comply with Convention rights. If 
the Act were replaced by a Bill of Rights which protected different rights from the 
HRA, and the devolution settlements were untouched, the devolved nations would 
be faced with a complicated situation where they had two different sets of human 
rights protections in one country depending on whether the relevant legislation came 
from the devolved administration or Westminster.  A Bill of Rights for the UK will 
clearly touch on matters within the competence of Westminster and those within the 
competence of the devolved administrations.  Although the Westminster parliament 
would be within its competence to repeal or amend the HRA and pass a new Bill of 
Rights, doing so would require consultation with the Scottish parliament, Northern 
Ireland Executive and Cabinet of the Welsh Assembly in the form of a Sewel motion. 
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A Bill of Rights which applied to the whole of the UK could only be developed in 
careful consultation with the devolved administrations.  Dealing with the implications 
for devolution could be one of the most difficult issues faced in developing a Bill of 
Rights which covered the whole of the UK. 
 
A Bill of Rights for Northern Ireland 
 
The case for a specific Northern Ireland Bill of Rights has been widely advanced 
there through a substantive process of public consultation since the Multi-Party 
Agreement of 1998. 
 
The Agreement, which has bilateral treaty status and was endorsed via public 
referenda in Northern Ireland and the Republic of Ireland, provides the mandate for a 
Northern Ireland specific Bill of Rights. Reference to the Bill of Rights is included in 
the Agreement Section 6 on „Rights, Safeguards and Equality of Opportunity‟:  

“The new Northern Ireland Human Rights Commission... will be invited 
to consult and to advise on the scope for defining, in Westminster 
legislation, rights supplementary to those in the European Convention 
on Human Rights, to reflect the particular circumstances of Northern 
Ireland, drawing as appropriate on international instruments and 
experience. These additional rights to reflect the principles of mutual 
respect for the identity and ethos of both communities and parity of 
esteem, and – taken together with the ECHR – to constitute a Bill of 
Rights for Northern Ireland.”40 

 
The Agreement, drawn up in an effort to address the legacy of the conflict and 
contribute to the development of a peaceful society, provides a very different basis 
and genesis for the Northern Ireland Bill of Rights process than that of the current 
consideration of a UK Bill of Rights. 
 
While party political agreement in Northern Ireland on a regional Bill of Rights has 
been elusive, popular cross-community support remains as strong as ever.  There 
was a huge response to the Northern Ireland Office consultation rejecting the UK 
government‟s proposals for minimal additional rights protections and overwhelming 
support for recommendations that would provide for a “strong and inclusive” 
Northern Ireland Bill of Rights to include a broad range of new civil, political, 
economic and social rights protections. 
 
Such support amongst the Northern Ireland public for a significant and specific 
Northern Ireland Bill of Rights has been regularly and consistently indicated via a 
series of opinion polls carried out by independent market research organisations, the 
most recent of which was carried out in Summer 2011 and which we understand will 
be submitted in evidence to the Commission by the Human Rights Consortium.41 
 
In Northern Ireland, the desire to give overriding effect to the Convention rights was 
integral to the new constitutional settlement marked by the Agreement, and enacted 
by the Northern Ireland Act. As required by the Agreement, none of the devolved 
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institutions established by the Northern Ireland Act has power to act incompatibly 
with the Convention rights. 
 
Any move which results in de-incorporation of the ECHR in Northern Ireland could 
violate the Agreement. 
 
It is crucial that the Commission do nothing which would harm the integrity of 
process designed to lead to a Northern Ireland Bill of Rights and, indeed, 
should endorse the need for such a substantive Bill to be enacted by the UK 
government without further undue delay after an appropriate process of 
consultation with Northern Ireland political parties. 
 
Scotland 
 
Like Northern Ireland, the need for Scottish legislation to comply with ECHR rights is 
embedded into the devolution settlement.  The Scotland Act 1998 provides that the 
Scottish parliament has no competence to legislate in a way which is incompatible 
with convention rights42, and as such any incompatible legislation is ultra vires. The 
HRA applies in Scotland, but members of the Scottish Government are also 
prohibited from acting in contravention of the Convention Rights by Section 57(2) of 
the Scotland Act.  Scottish courts have also held that, like in relation to the HRA, 
they have a duty to have regard to Strasbourg case law when considering Scottish 
legislation43 and, insofar as possible, read legislation in a manner which is 
compatible with convention rights. 
 
Repealing the HRA in Westminster or replacing it with a Bill of Rights which applied 
to the whole UK, would not change the lack of competence of the Scottish parliament 
to pass legislation which is not compatible with the rights in the ECHR.  However, it 
is clear that the Scotland Act and the Human Rights Act were intended to operate in 
a complementary way; in their drafting they protect the same „Convention rights‟, 
define „victims‟ of violations in the same way and allow for the same remedies.  As 
such, any changes to the Human Rights Act could result in an a-symmetrical 
situation where different levels of protection and models of enforcement applied to 
devolved and reserved matters.   Changing the HRA would thus have important 
constitutional consequences for Scotland and must be carefully considered.   
 
The Scottish government is currently consulting on The Rights of Children and 
Young People Bill which will place an obligation on Scottish Ministers to have due 
regard to the UN Convention on the Rights of the Child (CRC). This legislation will 
give a special status to the rights of children and young people in Scotland by 
allowing claims for judicial review against Scottish government Ministers on the 
grounds of failure to have due regard to CRC rights.  Any Bill of Rights covering the 
whole UK should therefore take account of any special protection given to rights in 
Scotland. 
 
A debate about the appropriate forum for enforcing human rights has also recently 
taken place in Scotland following the Fraser44 and Cadder45 decisions of the 
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Supreme Court.  The creation of a Bill of Rights for the UK is likely to re-open the 
question as to whether the Supreme Court should rule on human rights issues in 
uniquely Scottish cases. Any discussion of the reform of the court system in 
Scotland, including the role of the Supreme Court in considering human rights 
issues in Scotland, must ensure that people in Scotland are not discriminated 
against in comparison to the rest of the UK, in their ability to address any 
abuses of their rights which have taken place. 
 
Wales 
 
Since the Government of Wales Act was amended in 2006, the establishing 
legislation refers both to the European Convention on Human Rights and the Human 
Rights Act 1998. Any repeal or change to the HRA would therefore require an 
amendment to the Government of Wales Act.  
 
Divergence in policy and legislation has already occurred with regard to the rights of 
children, and Welsh ministers must pay due regard to the CRC.  In this context, a 
single Bill of Rights for the UK that does not take account of the asymmetrical policy 
and legislative devolution settlements may lead to confusion, but also a democratic 
deficit. As with Scotland and Northern Ireland, a UK Bill of Rights would have to take 
into account the devolution to the Welsh Assembly of matters such as health and 
education as well as the interpretation of legislation from the Welsh Assembly, by the 
courts. 
 
During recent consultation on this issue in Wales, the concerns of Welsh speakers 
was evident. Any Bill of Rights should consider the protection of linguistic 
rights such as the right to speak Welsh in the workplace, and the right to a 
Welsh language jury trial.  
 
Question 4: having regard to our terms of reference, are there any other views 
which you would like to put forward at this stage? 
 
The engagement process of the Commission and for the development of any 
new Bill of Rights 
 
As previously mentioned, a criticism of the HRA process was the lack of public 
engagement and subsequent lack of ownership and understanding of the HRA in its 
development. Whilst Amnesty International welcomes the opportunity to engage with 
the Commission in its work, we believe that, to fully understand the impact that the 
HRA has had for people in the UK, and the value of the Bill of Rights, it is necessary 
for the Commission to actively seek out and engage with groups outside of the 
traditional human rights networks. Organisations (including charities, NGOs and the 
public services) that work with, inter alia, minority groups, persons with disabilities, 
children and the elderly will have valuable input. Groups that work with the poorest 
and most vulnerable groups in the UK may experience restrictions from limited 
resources or little experience of participating in such a process and thus may require 
support so that they too can fully participate. Some groups or organisations may also 
be unaware of the Bill of Rights Commission itself or its purpose and terms of 
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reference.  Widening the consultation process in such a way will require careful 
mapping to ensure that debates are based on accurate and reliable information as 
well as securing the widest possible public outreach. 
 
If the Commission does recommend the creation of a new Bill of Rights, they should 
also recommend that the process for drafting it involves a deep and wide 
consultation in which all available rights are placed on the table and which ensures 
that the most diverse constituencies and the most excluded are not forgotten in the 
process. It is essential that the public debate on a UK Bill of Rights must also raise 
awareness and public ownership to the highest. Such a process must be 
independently led, with principles, methodology and benchmarks agreed from the 
outset. Public consultation on a draft UK Bill of Rights should be informed by similar 
processes in other countries, such as the original drafting of the South African 
constitution, which took over two years and was the largest public participation 
programme ever carried out in South Africa. Lessons can also be learned from 
similar (constitutional) processes in Kenya, Canada and Nepal. Amnesty 
International also believes that a UK process should be informed by the awareness 
raising work done by organisations in the UK such as the Northern Ireland Human 
Rights Consortium46 and the recently established BIHR Annual Human Rights 
Tour47.  
 
Amnesty International recommends that the Commission widen its current 
consultation plans and ensures that the public debate is based on sound and 
reliable information. The organisation further recommends that the 
Commission sets clear benchmarks for a public consultation process 
regarding the Bill of Rights.  Should the Commission conclude in favour of the 
creation of a new UK Bill of Rights, the process to shape the Bill should be 
independently-led and should also prioritise the widest possible public 
consultation and debate based on sound and reliable information.     
 
The Commission’s interim advice on European Court of Human Rights 
 
In advance of the UK‟s assumption of the Chairmanship of the Council of Europe in 
November 2011, Amnesty International has some comments and observations 
relating to the Commission‟s interim advice to the UK government on reform of the 
European Court of Human Rights (ECtHR), as well as the important issue of 
implementation of the Court‟s judgments.  We have submitted a joint letter to the 
Commission along with several other human rights organisations in response to the 
interim advice, but would like to re-iterate some of the key points of that letter here. 
 
We agree with the Commission‟s assessment that the primary responsibility for 
ensuring respect for the Convention lies with Member States and their national 
institutions (the principle of subsidiarity). State responsibility in making Convention 
rights a reality at the national level is key to this principle, and it is self-evident that 
better implementation of the Convention at the national level would lead to greater 
respect for human rights across Europe, as was acknowledged in the Interlaken 
Declaration. Moreover, it would reduce the need for individuals to apply to the Court 
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 More information can be found here: www.billofrightsni.org. Last accessed 10 November 2011. 
47

 More information can be found here: http://www.bihr.org.uk/events/bihr-national-human-rights-tour-
information-page. Last accessed 10 November 2011. 
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for redress. We believe that the Commission‟s emphasis on the importance of the 
principle of subsidiarity implicitly supports our view that any new Bill of Rights should 
augment the existing human rights protections of the Human Rights Act, to reduce 
the number of individual cases going to Strasbourg. 
 
It is regrettable that the Commission has not discussed the issue of the diminishing 
implementation record of ECtHR judgments, and we urge it to consider more closely 
what actions may be required at the national level to ensure better implementation. 
Amnesty International believe that if States Parties regularly reviewed ECtHR 
jurisprudence concerning other Member States, and took measures at a national 
level to ensure these reviews informed the work of government departments and 
public bodies, the Court‟s workload would decrease.  
 
Regarding the Commission‟s interim recommendations: 

 We believe that the call for the Court to “only address a limited number of cases 
that raise serious questions” could risk overlooking the fact that a large number of 
applications coming before the Court already raise serious allegations of human 
rights abuse. It is wrong to treat the number of applications submitted to the Court 
as the cause of the challenges it faces, rather than the reason for its existence;  

 We welcome the proposal for the UK to use its Chairmanship to address reform 
of the Convention system, but would caution that the six-month tenure not be 
used as an opportunity to rush reform proposals, without sufficient consultation 
with relevant stakeholders; 

 Any future revisions to the Court screening mechanism should ensure that the 
substance of the right to individual application is preserved. The Interlaken and 
Izmir declarations reaffirmed this as a “cornerstone” of the Convention system48, 
and we oppose proposals that would impose additional admissibility criteria into 
the screening process; 

 We believe that permitting the Court to remit Article 41 decisions back to the 
relevant State may increase delays in the determination of compensation 
decisions, and the risk of further litigation, and could risk different standards 
being applied to awards of just satisfaction;  

 We echo the Commission‟s support for the creation of a panel of experts to 
advise on the election of ECtHR judges, but consider that the Parliamentary 
Assembly should continue to strengthen its procedures to ensure robust and 
transparent scrutiny of candidates submitted by States, as well as the nomination 
process at national level.   

 
Finally, regarding the letter appending the Commission‟s interim recommendations, 
we wish to object to any proposal that would permit a „democratic override‟ of Court 
rulings. The independence of the ECtHR and its capacity to issue binding judgments 
are fundamental principles of the Convention, and any „override‟ would imperil the 
fabric of the Convention system. Amnesty International strongly believe that the 
Court’s ‘interventionism’ should not be seen as an obstacle to reform, or an 
opportunity to put forward objections to elements of its jurisprudence, but 
rather, should be an occasion for States to affirm their dedication to a strong 
and independent European Court of Human Rights. 
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