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Justice Committee  
 

The role of the media in criminal trials 
 

Written submission from BBC Scotland 
 
This submission follows the structure used in the SPICe Briefing: “Role of the Media 
in Criminal Trials”, 2 August 2012 
 
Contempt of court 
 
The BBC archive is generally acknowledged to be a national treasure – universally 
accepted to be one built at public expense. The digital revolution has enabled the 
BBC to make parts of that archive more readily available to the members of the 
public who funded it. UK citizens are able to establish what the BBC news was on 
any given day within the online news archive. This is surely a valuable and 
appropriate use of a public resource which radically outweighs the risk that of one of 
15 individuals, all of whom will be unequivocally directed to make their decision as to 
guilt or innocence on the basis of the evidence heard in court, may disregard such 
an instruction or stumble across a conceivably prejudicial piece of information. There 
are many safeguards within the Scottish criminal process short of the evisceration of 
a free public library. That said, the BBC is committed to acting responsibly at all 
times and has, on rare occasions where individual circumstances have warranted it, 
“taken down” part of the archive. 
 
The use of live text-based communication from court 
 
Texting, like any other form of communication, may have unintended consequences 
– or even be abused. If the principle of fair and accurate contemporaneous reporting 
is regarded as especially desirable – and Section 4 of the Contempt of Court Act 
1981 suggests as much – then some unintended consequences may appropriately 
be tolerated. Neither the very limited Scottish experiments so far, nor the English 
presumption in favour of texting, suggests that live text-based communications by 
the media are highly problematical. 
 
Televising court proceedings 
 
It would be fair to say that Scotland’s bold approach to the televising of court 
proceedings, pioneered by Lord Hope nearly 20 years before the recent Queen’s 
speech, has resulted in a mere handful of instances where televising has actually 
been allowed. It is submitted that the reasons for the Scottish failure are three-fold: 
first, the absence of a clear procedure under which broadcasters can seek 
permission to televise; secondly, a lack of consistency in the approach taken to such 
applications; thirdly, the number of conditions within the Practice Note, trammelling 
practical access until very recently, as regards the obtaining of consent. Less 
specific difficulties are, it might be thought, knee-jerk legal conservatism and the 
extreme economic and administrative burdens placed on broadcasters who attempt 
to televise the court system. As the Briefing says, there will be differing opinions on 
whether televising court proceedings will lead to a greater understanding of, and 
increased confidence in, the justice system. It is certainly reasonable to assume that 
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broadcasters and viewers are not likely to be interested in the vast majority of cases, 
so much as in high-profile cases dealing with more serious crimes. Certainly, 
responsible broadcasters would regard cases dealing with serious crimes as typically 
raising matters of high public interest – hence the BBC’s two attempts to televise the 
Lockerbie trial, of which no permanent publicly-available record now exists. If the 
televising of any court proceedings should decrease confidence in the justice system, 
however, that might itself raise matters of serious public interest. 
 
Filming witnesses arriving and leaving court 
 
Citizens in a democracy with an established legal system, such as Scotland, have 
the privilege of safely making allegations of the utmost seriousness against other 
citizens and, if themselves accused, of being entitled to the presumption of 
innocence in relation to such allegations. Indeed, they will legitimately regard this as 
a right. Similarly, they will regard it as their right to be represented by a competent 
legal team, if accused, and to have their allegations put forward by a competent 
prosecutor, if the accuser. Equally, they will take it for granted that the court buildings 
and administration will be dedicated to this purpose without, in the case of criminal 
trials, either the accuser or the accused being expected to make any personal 
financial contribution (at present). Finally, they will expect that citizens with no 
personal stake in the allegations will be compelled to come to court, in their own time, 
and that jurors, at what may be significant personal inconvenience or distress, will 
also give up their time to participate effectively in proceedings which, in compliance 
with Article 6 of the European Convention on Human Rights, will take place in public. 
 
Against that panoply of rights, each citizen must accept the obligation to take part in 
an open trial – as accused, court officer, complainer, witness or juror – as the court 
may direct. 
 
In the absence of particular circumstances, there is no obvious reason why an adult 
witness, participating in a public event in discharge of a public duty, should be able 
to prevent the media from doing their job as seems to them editorially appropriate. 
Open court proceedings in Scotland have a history going back to the Court of 
Session Act 1693. 
 
Newspaper commentary on witnesses’ character, etc 
 
As the writer suggests, both the Contempt of Court Act 1981 and the Defamation Act 
1996 are in full operation. 
 
Media reproduction of material relating to trial 
 
We would respectfully point out that the consent of the owner of copyright is not 
required prior to images being published for court reporting. As Lord Woolman made 
clear in HMA v Hainey in January 2012, Section 45(2) of the Copyright Designs and 
Patents Act 1988 expressly addresses this point: “Copyright is not infringed by 
anything done for the purpose of reporting [parliamentary or judicial] proceedings …” 
 
We would also disagree with the notion that, categorically, material could be 
considered inappropriate for release. Whatever rights the subject or the person other 
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than the accused may have in relation to his or her own image, it cannot and should 
not extend to a veto on material which might, for example, be pixilated. More 
specifically, it is not difficult to think of cases where a person other than the accused 
should have any such right as might exist restricted – for instance, a false accuser.  
 
The BBC is subject both to its own Editorial Guidelines and to regulation under the 
Ofcom Code. It is not, it is submitted, for the Crown Office, for reason of its physical 
custody of material which is not its own and which it is presumably in the public 
interest (it can hardly be contended that material used in a criminal trial is not, per se, 
a matter of legitimate public interest), to pre-censor the activities of a responsible 
broadcaster. Citizens retain whatever rights they have in relation to intellectual 
property, privacy and defamation. It is not for the Crown Office to police or to pre-
judge such private law rights. 
 
Police comment in the media during and after trials 
 
It is accepted that, once a case becomes active, the police are subject to the 
constraints of contempt of court. So are the media. BBC Scotland cannot accept that, 
“It has to be assumed that following a criminal trial, the police would still be required 
to be cautious as to information which is released about a case or an investigation 
should it hamper future investigations”. In enacting the Contempt of Court Act 1981, 
the UK Parliament was responding to the clear view of the European Court of 
Human Rights that the UK as a State had not adequately addressed the right of 
freedom of expression in relation to criminal proceedings, as Lord Prosser pointed 
out in the appellate level case of Cox & Griffiths in 1998. It did so, in part, by setting 
out a timescale within which criminal proceedings are treated as “active”. If the police 
were to continue to be cautious about information once a case is no longer active, 
then the police would effectively be undermining the will of Parliament by treating the 
statutory timetable as irrelevant. It will be noted that the Contempt of Court Act 1981 
extends to appellate proceedings where they exist. 
 
Jury deliberations, the internet and social media 
 
It is indeed increasingly difficult to control information which is accessible to almost 
everyone. Against that background, if juries’ ability to decide cases on the evidence 
alone as the result of access to such information is seriously in doubt, it would seem 
more practical to address the future of the jury system, rather than to attempt to 
silence the World-Wide Web, technology expressly designed from its Arpanet days 
to thwart attempts to counter the dissemination of information. 
 
Miscellaneous concerns about freedom of expression in Scotland from the 
media’s perspective 
 
There are several ways in which Scotland lags behind England and Wales in 
protecting the Article 10 rights of the media and their audiences.  
 
Specifically, the protection of journalistic material given to journalistic material under 
the Police and Criminal Evidence Act 1984 and the Terrorism Act 2000 is not 
available in statute. As a matter of legislation, there is nothing directly to prevent a 
repeat of the notorious Zircon raid on the BBC in Scotland.  
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There is no equivalent in Scotland of the “Guidelines for prosecutors on assessing 
the public interest in cases affecting the media” issued by the CPS.  
 
The period in which an action for defamation may be raised in Scotland is three 
times longer than in the south, and Scots law contains no single publication rule.  
 
Recently, the media have encountered refusals to release copies of indictments in 
criminal cases. The risks to fair and accurate court reporting are egregious. 
 
In all these respects, the Scottish media stand disadvantaged in their role as 
democratic watchdogs, including the full reporting and contextualising of criminal 
trials. 
 
BBC Scotland 
28 September 2012 
 


