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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Association of Personal Injury Lawyers 
 
The Association of Personal Injury Lawyers (APIL) was formed by pursuers‟ lawyers to 
represent the interests of personal injury victims. APIL is a not-for-profit organisation 
with 24 years‟ history of working to help injured people gain the access to justice they 
need. APIL currently has around 4,000 members, 185 of whom are in Scotland. 
Membership comprises solicitors, advocates, legal executives and academics whose 
interest in personal injury work is predominantly on behalf of pursuers. 
 
The aims of the Association of Personal Injury Lawyers (APIL) are: 

 to promote full and just compensation for all types of personal injury; 

 to promote and develop expertise in the practice of personal injury law; 

 to promote wider redress for personal injury in the legal system; 

 to campaign for improvements in personal injury law; 

 to promote safety and alert the public to hazards wherever they arise; and 

 to provide a communication network for members. 
 

For the purposes of this evidence, our comments are restricted to the key areas of 
interest to our members and their clients: the exclusive competence of the sheriff court; 
the creation of the judicial office of „summary sheriff‟; the proposed specialist personal 
injury court; judicial specialisation and the introduction of a „simple procedure‟. 
 
Lorraine Gwinnutt,  
Head of Communications 
APIL  
14 March 2014 
 
 
Executive summary 
 

 The proposed exclusive competence of the sheriff court of £150,000 will end the 
Court of Session as a court of first instance for personal injury. While we have 
always agreed that the limit should be increased, evidence shows that a limit of 
£30,000 will actually deliver the original aims of Lord Gill while retaining the Court 
of Session as a highly respected and effective court which has set the law on 
many important issues relating to health and safety. 

 

 The changes proposed must be properly resourced. The fact that no additional 
sheriffs will be appointed to deal with a huge influx of cases in the sheriff courts is 
a fundamental concern. 
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 Technology in the sheriff court requires significant improvement and investment, 
yet only £10,000 has been set aside for a „minor update‟. 

 

 The expected savings, as identified in the financial memorandum to the Bill, are 
misleading, as they fail to take into account the amount recovered by the Scottish 
Legal Aid Board in personal injury cases. 

 

 The specialist court and specialist sheriffs are both welcome improvements to the 
system but, again, proper resourcing should be allocated to ensure the new 
system works efficiently. 

 

 The proposed „simple procedure‟ is not appropriate for personal injury cases for 
reasons already identified in research, and by Justice Secretary Kenny 
MacAskill.    

 
An increase in the exclusive competence of the sheriff court from £5,000 to 
£150,000 
 
1.  Lord Gill‟s view in the Scottish Civil Court Review (SCCR) was that this increase 
would remove all but 36 per cent of personal injury (PI) cases from the Court of 
Session. We have always agreed that this is a sensible and logical aim. It is not 
acceptable for a £5,000 whiplash claim (for example) to be heard in the Court of 
Session. 
 
2.  The problem, however, is that the proposed limit will actually remove almost every 
personal injury case from the Court, effectively ending it as a court of first instance for 
personal injury. Furthermore, the Court of Session will be lost as a high prestige case 
forum which has declared the law on many important issues involving health and safety. 
The suggestion has been made that this would not actually matter, since almost all 
personal injury cases raised in the Court of Session settle at the door of the court. The 
reality is, however, that it matters very much. It is the very essence of the Court of 
Session, with its highly effective procedures and culture of efficiency which encourages 
defenders to settle before proof. There is no such culture in the sheriff court system. 
Even though new rules were introduced to the sheriff court in 2009, they have not had 
the same impact as the Chapter 43 rules which apply in the Court of Session.  
 
3.  We have consistently argued for an exclusive competence of the sheriff court of 
£30,000. Our argument for this is supported by evidence which, unlike the evidence on 
which the Government has based its proposal, considers both the sum sued for, and the 
actual sum awarded. Although the sum sued for is obviously the basis for the pursuer‟s 
solicitor‟s choice of where the case should be brought, the settled sum is of more 
relevance because this is the figure on which any dispute about the choice of court is 
based.  While it is true that a pursuer‟s solicitor has the original choice of forum based 
on the sum sued for, he will be severely punished in costs if at the end of the day the 
wrong forum has been chosen when looked at on actual sum awarded or settled. 
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4.  It is worth noting that the proposed figure of £150,000 is dramatically higher than in 
other domestic jurisdictions. In England and Wales, the county court has jurisdiction up 
to £50,000. In the Republic of Ireland the jurisdiction of the circuit court (comparable 
with the sheriff court and the England/Wales county courts) has been increased in the 
last few months to 60,000 euros for personal injury actions. 
 
5.  APIL commissioned research which was conducted by Alex Quinn & Partners (AQP) 
Law Accountants, who undertook an analysis of judicial accounts prepared by them 
during April 2012. The firm is instructed by a number of solicitors‟ firms specialising in 
pursuer personal injury work. The data was submitted to the Government in February 
2013. AQP noted the sum sued for and sum awarded in all Court of Session and sheriff 
court cases for that period. Data and a graph relating to the Court of Session figures are 
appended to this document at Appendix A. 
 
6.  The figures show that more than 84 per cent of Court of Session cases settle for less 
than £30,000, and that around 73 per cent settle at under £20,000. To realise Lord Gill‟s 
aim of removing around two thirds of personal injury claims from the Court of Session, a 
limit of £30,000 would be more realistic. 
 
Resourcing 
 
7.  Wherever the limit is finally set, however, the new system has to be at least as 
efficient as what is available now and, to achieve that, it has to be properly resourced. 
This is a time of huge change and uncertainty for the courts. There is already an 
increase in the number of criminal cases being dealt with in the sheriff court. The 
proposed changes in the Bill will add to this number. If the law on corroboration is 
changed, it is highly likely that there will be more criminal cases being prosecuted and 
going to trial in the sheriff courts. In addition, under the terms of this Bill, around 2,700 
cases will be transferred down from the Court of Session, most of which will be personal 
injury cases. At the same time, court closures inevitably mean additional pressure on 
remaining sheriff courts (the Scottish Court Service consultation and response indicate 
1,170 civil cases dealt with by the Haddington sheriff court in 2011-12 will be transferred 
to the Edinburgh sheriff court once the Haddington court closes)1. 
 
8.  Yet, according to the financial memorandum to this Bill, there are to be no extra 
sheriffs to deal with the influx of cases in a system which APIL members report is 
already creaking at the seams and in desperate need of proper modernisation. An 
example of just how much pressure the sheriff courts are currently under is the case of 
Alexander Carr (Assisted Person) v Norbert Dentressangle Logistics Ltd (PD31/11). 
This case, which related to a breach of manual handling legislation, would have been 
concluded in four days in the Court of Session, with a further four weeks or so for 
written judgment, but it took 22 months in Hamilton sheriff court – a court which is well-
run, with nine sheriffs.  
 

                                                 
1
 Scottish Court Service consultation „Shaping Scotland‟s Court Services‟, September 2012, pages 43 

and 44, pars 3.74 and 3.76  
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9.  In this case, the proof started on 24 January 2012 and, as is fairly common in the 
sheriff court, only one day was allocated to the case. One day was not enough, 
however, and two further days were scheduled on 4 and 5 July. On 3 July the court 
itself adjourned the case because the sheriff hearing it had been delayed in a jury trial. 
A further hearing to fix a new date was set for 25 July. On 25 July the court could not 
identify a date and set the date of 1 August to determine the next proof date. On 1 
August the court was able to set 22 and 23 October for the proof. Evidence was heard 
on those dates, although the case was not concluded and a further day (30 November 
2012) was set aside for final legal argument. On 31 October 2013 the sheriff issued 
written judgment. 
 
10. Everyone who practices in the sheriff court knows the time pressures and 
constraints under which they currently operate. Criminal work takes priority, then any 
case involving the welfare of children, and rightly so. But these create precisely the 
problems of delay, adjournment and inefficiencies identified by Lord Gill in the SCCR. 
The idea that a system already creaking can seamlessly accommodate another 2,770 
cases is hopelessly optimistic.  
 
11. The impact of medical negligence cases should also not be underestimated. These 
cases routinely run to proof, as this is the business practice of the Central Legal Office 
(CLO). Many of these cases will be raised in the sheriff court under the proposals in the 
Bill and, in the case of a child who dies at birth, for example, the case will usually last for 
four or five weeks. With only two sheriffs to be allocated to the specialist court, the day 
to day business of the court will be seriously affected, even if there are only a handful of 
cases heard in a year.  
 
12. Technology in the sheriff court requires significant improvement and investment. 
Much of the administrative work in the Court of Session is carried out by email, and the 
e-motion procedure is particularly effective. This really should be available, not just in 
the specialist personal injury court, but also in the other sheriff courts dealing with 
personal injury cases. In addition, electronic recording of evidence, which is currently 
available in the Court of Session, should be extended to the sheriff court, where parties 
still have to pay for a shorthand writer to note evidence. Yet, according to the financial 
memorandum, only £10,000 is to be set aside for the Scottish Court Service to make 
„minor updates to one of its IT systems‟2. This will go nowhere near providing the IT 
support which is required. The financial memorandum also identifies the fact that a 
falling level of demand for civil business will have an impact on income from court fees 
and that this “may have an effect on the implementation of some of the reforms”.3  
 
13. The committee should be aware that over £2 million per annum is paid to the Court 
of Session by way of court fees in personal injury cases4. As the vast majority of cases 
do not require any use of court time due to the case-flow model of progressing cases, 

                                                 
2
 Courts Reform (Scotland) Bill, Financial Memorandum, paragraph 88. 

3
 Ibid, paragraph 31. 

4
 Result of freedom of information request on Court of Session exemptions and fees charged from 2010-

2012, attached as Appendix B. 
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this represents excellent value. It can be compared with commercial cases, which use 
the more resource-intensive case-management model, and which bring in around one-
tenth of the court fee income. 
 
14.  The hoped for savings in the financial memorandum should be approached with 
some caution. In relation to legal aid, it is suggested there might be an ongoing saving 
to the public purse of £1.2m per annum5 (ie half of legal aid payments to counsel on an 
annual basis). In paragraph 95, however, it is acknowledged that around 85 per cent of 
legally aided cases in this area are successful. These cases will result in a full recovery 
of costs including counsel‟s fees from the other side, generally an insurance company.    
 
15. It seems unlikely that the £2.4 million referred to in the memorandum as payments 
to counsel represents the net cost after recoveries are taken into account. At this stage 
we cannot put the matter in any stronger terms because the Legal Aid Board‟s own 
published figures for 2012-2013 show a total (gross) cost of reparation actions to be 
£6,337 million but with recovered costs of £4,989 million, making a net cost of £1,348 
million for the whole reparation budget. Medical negligence shows total (gross) cost of 
£3,013 million with recovered costs of £2,020 million making a net cost of £993,000. 
There seems no correlation anywhere with the figures in the financial memorandum 
which say that the Board paid out a total of £4.9 million, of which £2.4 million was paid 
to counsel (paragraph 97). 
  
16.  As we note below, the test for sanction for counsel in the sheriff court seems likely 
to remain the same as at present. The Board already operates its own control sanctions 
for the sheriff court where stringent tests on value, complexity etc. have to be met to its 
satisfaction. It already controls sanction in the Court of Session by only granting a Court 
of Session certificate for cases which are demonstrably worth more than £50,000. So 
the use or abuse of counsel for modest value legal aid cases does not apply at present 
to the public purse.  
 
17. We do not advocate the indiscriminate use of counsel where it is unnecessary. But 
the Faculty of Advocates does bring years of experience in case preparation, pleading 
and presentation, all of which have been to the considerable public benefit over the 
years and provided an equality of arms against well-funded institutional defenders. The 
discussion over when counsel should be available is not assisted by what we suspect is 
a misleading suggestion that there are substantial savings to the public purse to be 
made. 
 
18. We agree with Sheriff Principal Taylor when he states in his review of civil costs that 
the test for granting sanction for the employment of counsel „should remain one based 
on circumstances of difficulty or complexity, or the importance or value of the claim, with 
a test of reasonableness also being applied‟.6 
 

                                                 
5
 Courts Reform (Scotland) Bill, Financial Memorandum, paragraph 97. 

6
 Review of Expenses and Funding of Civil Litigation in Scotland, page 42, par 8 
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Specialist court 
 
19. There are sound reasons for introducing a specialist PI court and we have always 
argued that specialisation is extremely important to the success of these reforms. This, 
however, is on the basis that sufficient resources are in place to ensure a similar quality 
of justice and service as is currently provided by the Court of Session, as noted above.  
At this stage it is difficult to say with any certainty how many cases will be raised in local 
sheriff courts and how many in the specialist court, although, if it is to work properly, the 
specialist court should be used as much as possible to allow the sheriffs there to 
develop their specialist skills and develop the specialist court as a centre of excellence. 
 
20. We have also argued that, in addition to the proposed specialist court in Edinburgh, 
there should be a further specialist court in Glasgow, to ease the very real possibility of 
delays and strain on the Edinburgh court‟s facilities for reasons we have outlined above. 
 
Specialisation of sheriffs 
 
21. Specialised sheriffs will help to relieve some of the strain on the specialist court by 
attracting cases to the sheriff courts. They could also make a significant difference in 
helping injured people receive justice in a timely way, as well as saving costs. 
Dedicated sheriffs would be able to develop the expertise necessary to ensure effective 
case flow management and for any interlocutory and procedural hearings which may be 
necessary. 
 
22. For a system of specialised sheriffs to work properly, however, it is important that 
there are enough of them and that there is significant investment in training and 
administrative resources. 
 
Judicial tiers and ‘simple procedure’ 
 
23. We have no issue in principle with the introduction of a new tier of summary sheriffs, 
but we are extremely concerned about the proposal that personal injury claims under 
the value of £5,000 should be subject to a new „simple procedure‟. 
 
24. According to the policy memorandum to this Bill, the simple procedure rules will „be 
based on a problem-solving or interventionist approach, closer to the inquisitorial 
approach taken in some other jurisdictions‟7. This approach simply is not appropriate for 
personal injury cases. To bring any personal injury claim, no matter how low-value or 
apparently straightforward, a person needs to have an understanding of the law of 
negligence, and some knowledge of how to obtain and understand medical evidence. 
Scotland has already tried a simplified procedure for low value PI cases, in the form of 
the small claims court, and research by Elaine Samuel in 1998  highlighted the 
difficulties faced by pursuers who were expected to represent themselves, even with the 
assistance of in-court advisers.  
 

                                                 
7
 Courts Reform (Scotland) Bill policy memorandum paragraph 157. 
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25. She found that “most victims [of personal injury] were not aware of the basic 
principles of reparation law, such as duty of care, fault/negligence, harm and causation, 
to make [the decision to pursue a claim] unaided.” 8 
 
26. Although the exact position in relation to the proposed simple procedure is not yet 
clear, we would be seriously concerned about any backward move towards leaving 
injured people unable to make use of independent representation. It is now widely 
recognised that pursuers need help to identify, collect, preserve and present all the 
evidence which will be required to win the case. Insurers and other institutional 
defenders will continue to be represented and we are concerned about an advocacy 
deficit. 
 
27. New summary cause rules and procedures to deal with personal injury cases below 
the value of £5,000 have applied to personal injury cases since 2012 and were a step 
towards uniformity of rules for personal injury actions in Scotland. The Government has 
clearly recognised that the value of personal injury claims does not necessarily reflect 
their complexity, as Justice Secretary Mr MacAskill suggested when he said of personal 
injury cases: 
 

“Such actions are different in their potentially technical nature and in the fact that 
legal representation and the availability of legal aid may be important.  Personal 
injury cases are often complex, and in addition to legal representation, may 
require expert witness evidence and attendance.”9  
 

28. Mr MacAskill also announced in 2007 that, as part of a package of measures for 
lower value claims, all personal injury actions were to be removed from the small claims 
procedure. “This will mean that anyone pursuing such a claim will be able to obtain the 
necessary medical evidence and legal representation required,” he said at the time.10 
 
Conclusion 
 
29. There is much in the Bill which we can support: the exclusive competence of the 
sheriff court clearly needs to change, and the introduction of a personal injury court and 
specialist sheriffs are all principles with which we can agree. We submit, though, that to 
force almost all personal injury claims out of the Court of Session into an already over-
burdened and under-resourced sheriff court system is not the solution to the SCCR‟s 
perceived problem that the Scottish civil courts provide a service which is „slow, 
inefficient and expensive‟.  
 
30. The Court of Session is highly effective in dealing with personal injury cases, but its 
systems and procedures have not been successfully replicated in the sheriff courts. It is 
difficult to see how they can be replicated in light of the resourcing issues identified 

                                                 
8
 “In the Shadow of the Small Claims Court: The Impact of Small Claims Procedure on Personal Injury 

Litigants and Litigation” Elaine Samuel 
9
 Extract from Justice Committee Debate, 23/10/07  

10
 http://www.scotland.gov.uk/News/Releases/2007/09/12100801 

http://www.scotland.gov.uk/News/Releases/2007/09/12100801
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above. The Scottish Parliament is being asked to consider a radical reform to the legal 
system where the practicalities have not been addressed sufficiently. This hugely 
ambitious reform will simply not succeed in the absence of adequate resources and, 
without proper resourcing, the changes will be a recipe for chaos. People who are 
injured through no fault of their own, and then find themselves in court as a result, 
deserve better.  
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Appendix B:  Freedom of Information request: Court of Session exemptions and fees charged 
Court of Session from Apr 2010 to end Mar 2011         

FEE 
TOTAL 

ACTION TYPE            

COURT CAVEAT COMMERCI
AL 

FAMILY INNER 
HSE 
APPEA
LS 

MISC ORD PERS DAM PETITIO
NS 

Grand 
Total 

    

Court of 
Session 
Exempti
ons 

45 1980 27905 37755 5715 85113 26525 171170 356208     

Court of 
Session 
Fees 
Charged 

272835 290135 59264 149460 111387 594092 2225360 637536 4340068     

Grand 
Total 

272880 292115 87169 187215 117102 679205 2251885 808706 4696276     

              

Court of Session from Apr 2011 Mar 2012         

FEE 
TOTAL 

ACTION TYPE            

COURT CAVEAT COMMERCI
AL 

COMMISS
ARY 

CRIMIN
AL 

FAMILY INNER 
HOUS
E 
APPEA
LS 

MISCELLA
NEOUS 

ORDIN
ARY 

OTHER 
CIVIL 

OTHER 
MISCE
LLANE
OUS 

PERSON
AL 
DAMAG
ES 

PETITI
ONS 

Grand 
Total 

Court of 
Session 
Exempti
ons 

135 1125     21600 35430   58622 95   17890 135735 270632 

Court of 
Session 
Fees 
Charged 

270745 233046 135 155 49765 162225 1300 527074 375132 1300 2138182 509424 4268482 

Grand 
Total 

270880 234171 135 155 71365 197655 1300 585696 375227 1300 2156072 645159 4539114 

Court of Session from Apr 2012 Feb 2013 (Fee Amount Totals)        

FEE 
TOTAL 

ACTION TYPE            
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COURT ADOPTION/
PERMANEN
CE 

CAVEAT COMMER
CIAL 
ACTIONS 

CRIMIN
AL 

FAMILY INNER 
HOUS
E 
APPEA
LS 

MISCELLA
NEOUS 

ORDIN
ARY 

OTHER 
CIVIL 

OTHER 
MISCE
LLANE
OUS 

PERSON
AL 
DAMAG
ES 

PETITI
ONS 

Grand 
Total 

Court of 
Session 
Exempti
ons 

5220 45 1495   11705 34887   94044 255   25820 137447 310918 

Court of 
Session 
Fees 
Charged 

2610 227610 228835 138 39545 150612 3275 484963 286766 112 1946033 483692 3854191 

Grand 
Total 

7830 227655 230330 138 51250 185499 3275 579007 287021 112 1971853 621139 4165109 

 
 


