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Justice Committee 
 

Courts Reform (Scotland) Bill 
 

Written submission from the Scottish Criminal Cases Review Commission 
 
1.0 Introduction 
 
1.1 The Scottish Criminal Cases Review Commission is grateful for the opportunity 
to respond to the call for evidence on the Courts Reform (Scotland) Bill. The 
Commission intends to restrict its comments to the provisions of the Bill most likely to 
impact directly upon its business, which is to say those pertaining to judicial review in 
Part 3, Chapter 2 and those relating to Commission referrals in Part 5, paragraph 115. 
The Commission has no corporate position in relation to the remaining provisions. 
 
2.  Judicial Review 
 
2.1  The Commission has, in recent years, found itself responding to an increasing 
volume of petitions for judicial review. Whilst the petitioner is, in the majority of such 
actions, reliant upon funding from the Scottish Legal Aid Board, this is not invariably the 
case. The decision as to whether or not to refer a case to the High Court is frequently, 
for the subject of the relevant criminal conviction, emotive. The Commission has in the 
recent past found itself responding to a number of poorly conceived judicial review 
actions, at a considerable cost to the public purse. It appears to the Commission likely 
that, had it been in force, the newly proposed provision requiring leave from the court 
could have saved tens of thousands of pounds in legal fees in the most recent financial 
year. 
 
2.2 The test proposed in the bill appears to the Commission to be fit for the purpose 
of filtering out unmeritorious cases. The Commission agrees that the court should be 
permitted to grant leave on a restricted basis where applicable. This will, in the 
Commission’s view, have the effect of focusing the matters at hand, something that may 
assume a particular significance where the petitioner is acting as party litigant. In turn, 
this is likely to reduce the cost and complexity of judicial review proceedings.  
 
3. Commission Referrals 
 
3.1 The Commission endorses the position in paragraph 115 of the Bill, which 
maintains the current position insofar as it provides that the High Court should be the 
sole route for Commission referrals. The volume of Commission referrals 
(approximately 10 per year, mostly arising from solemn procedure) in comparison with 
standard criminal appeals is low, but the grounds raised can often involve matters of 
complexity or address issues of wider significance for the Criminal Justice system in 
general. In the Commission’s view, an alternative providing different routes of referral 
for solemn and summary cases would produce unnecessary complexity and could lead 
to inconsistencies in decision making. 
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