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Clan childlaw offers a unique legal advocacy service to children and young people 
within Edinburgh and the Lothians and Glasgow. We aim to make the law more 
accessible to children and young people, including the most vulnerable in our society, 
by providing free, specialist legal advice and representation at a place suitable to 
them at the time that they need it. Children’s rights are central to our work. 
 
Summary Sheriffs (sections 43 and 44 and part 1, chapter 2) 

 
We welcome the provisions of section 34 to 37 of the Bill, giving effect to Lord 
Gill’s recommendations to introduce a system of specialist sheriffs. We also 
welcome moves to reduce delays in civil business in Sheriff Courts.  However, we 
have concerns about the p roposed  introduction of “summary” sheriffs, with c ivil 
jurisdiction only over the matters listed in schedule 1. These include: family 
proceedings; children’s hearings proceedings; forced marriage proceedings; certain 
domestic abuse proceedings; and adoption proceedings. The Gill review 
recommended a new judicial office of “district judge” (recommendation 37), with a 
narrower jurisdiction (recommendation 39). 
 
According to the Policy Memorandum: “The rationale for the introduction of 
summary sheriffs is that they should undertake work in the sheriff court to relieve 
sheriffs of the burden of dealing with the more routine, low value civil cases and to 
thus permit sheriffs to be available for more complex casework.” (paragraph 107) 
 
Whilst  we  acknowledge  that  there  may  be  casework  falling  within  the  civil  
proceedings  over  which  the summary sheriff will have jurisdiction which may be 
regarded as “routine” and “low value”, it is unfortunate to categorise many of the 
proceedings listed in this way. The proceedings listed in schedule 1 are likely to 
raise matters of significance for the parties involved, and often raise complex legal 
issues. Examples include: 
 

• the interface between the court and the children’s hearing in adoption and 
permanence proceedings; 

 
• the impact of delay in family proceedings on the child concerned; 

 
• the extent to which it may be appropriate for a decision to be taken in 

a children’s hearing in the absence of the child concerned; 
 

• who might be “deemed” a relevant person in children’s hearings proceedings; 
 

• issues around sibling contact. 
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These cases often give rise to consideration of important human rights issues, for 
example the right to a fair hearing and the right to respect for private and family 
life. Such proceedings can be legally complex, and give rise to the need to handle 
issues very sensitively, with sufficient understanding of the vulnerabilities of those 
involved. 
 
Against that background, we suggest that, rather than having a separate category 
of summary sheriff for such civil cases, it would be preferable to concentrate on 
the introduction of specialist sheriffs as envisaged by sections 34 to 37. It seems 
to us that there is a significant risk that the introduction of summary sheriffs for the 
proceedings listed in schedule 1 will lead to a perception that justice for litigants 
in these categories of cases will be downgraded. 
 
Exclusive Competence 
(section 39) 
 
We note that the sheriff court will not have exclusive competence in family actions 
unless the only order sought in the proceedings is an order for payment of aliment.  
It follows, therefore, that the Court of Session will retain concurrent jurisdiction in 
family actions in which orders relating to the contact or residence of children are 
sought, or in which other orders relating 
to children are sought. 

 
In defended family actions in the sheriff court, there is specific provision for “Child 
Welfare Hearings” where orders under section 11 of the Children (Scotland) Act 
1995 are sought, or in any other circumstances the sheriff considers that a child 

welfare hearing should be fixed1. The rules provide that: “All parties (including a 
child who has indicated his wish to attend) shall, except on cause shown, attend the 
child welfare hearing personally.” The purpose of the hearing “is to allow the sheriff 
to identify the issues in relation to the child that are in dispute, and to seek to 
secure the expeditious resolution of such disputes by ascertaining from the parties 
what  these  matters  are  and  any  information  relevant  to  that  dispute  and  its  

resolution.”2   At present, no equivalent provision exists in the Court of Session. 
 
If the Court of Session is to retain concurrent jurisdiction with the sheriff court in 
family actions involving children,  we  would  like  to  see  the  introduction  of  child  
welfare  hearings  in  the  Court  of  Session.  In our experience, such hearings do 
assist in the focusing of issues and in minimising undue delay. In the Supreme 
Court, in the case of B v G [2012] UKSC 21, Lord Reed observed that the length 
of time the court proceedings had taken overall, not just the very long proof, had 
“overshadowed the life of this young child, perpetuating and deepening the conflict 
between his parents which has caused him such distress”. Commenting further: 
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“There is no need for a dispute over contact to take so long to resolve. It did so in 
this case only because the court allowed the parties to determine the rate of 
progress. The duty to avoid undue delay in the determination of disputes of this 
nature, in order to comply with the obligations imposed by Article 8 of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms, has 
been made clear many times by the European Court of Human Rights. … … [U]ndue 
delay in such proceedings may have irreversible effects upon the child… … [T]he 
principle is obvious, and is amply demonstrated by the present case.” 
 
Judicial Review (section 85) 

 
Three months is an unworkably short timescale for our client group. Any legal aid 
application is likely to draw matters out.  Over  80%  of  our clients  are  looked  
after  children,  many  in secure  accommodation.  They  are already likely to 
experience disadvantage in seeking legal redress, as they are often under informed 
as to their rights, and under supported in vindicating them, compared to their non-
looked after peers. To advise and represent them properly can take time and several 
visits. To impose such a short timescale would operate as a further significant barrier 
to their accessing justice. 
 

Legal aid for children has already been significantly cut since January 2011.3 

Details of the resources of persons with an obligation to aliment the child will be 
required. Legal Aid for judicial review proceedings will not necessarily be made 
available. If there is a “wider public interest”, it may be necessary to gather and 
submit detailed and accurate information about a variety of matters, including the 
value of the claim, the likely case costs, details of others with a joint or the same 
interest as the applicant, and information as to prejudice to the applicant were legal 
aid to be refused.4   All of these matters make it difficult to apply for legal aid 
within a three month period, let alone to raise proceedings. 
 
We recognise that there may be a public interest in challenges being made promptly 
and resolved quickly. However, in our view such interest must be weighed against 
the interests of the individual who needs recourse to the courts to seek resolution. 
We consider a time limit of a minimum of one year is necessary to maintain a fair 
balance of the public and individual interests, allowing vulnerable citizens access to 
justice. 
 
Clan Childlaw 
18 March 2014 
 


