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Justice Committee  
 

The role of the media in criminal trials 
 

Written submission from Channel 4 
 
Introduction 
 
Channel 4 is grateful for the opportunity to provide written submissions to the Justice 
Committee. 
 
In the following submission we make these points: 
 
1. Any discussion of the role of the media in observing and reporting criminal 
trials and any proposed legislative changes should be undertaken and measured 
against the requirements of Article 10 of the European Convention on Human Rights 
which safeguards freedom of expression. 
 
2. That the filming of, and broadcasting of, criminal trials in Scotland is possible, 
welcome, and should be facilitated. 
 
3. That any consideration of the Contempt of Court Act 1981 especially with 
regard to the treatment of material available on the internet, should be carried out in 
conjunction with the UK Parliament and have regard to the practicability of sanitising 
the internet of content for jurors who disobey judicial instruction to have regard only 
to the evidence before them. 
 
4. That there are concerning gaps in protection for journalists and journalistic 
activity in Scots Law that should be debated.  

 
We have had sight of BBC Scotland‟s submission to the Committee and agree with 
their observations regarding the miscellaneous matters we do not address in this 
submission.  
 
Channel 4 
 
Channel 4 is the UK‟s only publicly-owned, commercially-funded public service 
broadcaster, with a statutory remit to be innovative, experimental and distinctive.  
Unlike other commercially funded broadcasters, Channel 4 is not shareholder owned 
- commercial revenues are the means by which Channel 4 delivers its public purpose 
ends, and Channel 4‟s not for profit status ensures that the maximum amount of 
revenues are reinvested in the delivery of its public service remit.  
 
Channel 4‟s remit requires it to provide content that offers alternative views and 
prompts debate, which at times means that its output tackles controversial and 
challenging subject matter.  The remit was recently updated in the Digital Economy 
Act 2010, to require Channel 4 to participate in the making and distribution of UK film 
and digital media content, provide content for older children, as well as to promote 
alternative viewpoints and support and develop new talent.  
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In response to changing viewer demand, Channel 4 has broadened its portfolio to 
offer a range of digital services.  In addition to the main Channel 4 service, the 
Channel 4 portfolio includes E4, More4, Film4, 4Seven and 4Music, as well as an 
ever growing range of online activities including channel4.com, Channel 4's bespoke 
video-on-demand service 4oD and stand-alone digital projects. 
  
As a licensed UK broadcaster all Channel 4‟s TV channels are subject to the Ofcom 
Broadcasting Code (the Code). The same principles are applied to provision of 
content on digital platforms, such as on-demand platforms. The code includes 
provisions regarding fairness and accuracy and contains particular rules to reduce 
potential distress to the bereaved.  
 
As a publisher broadcaster without an in-house production base, Channel 4 
commissions original programming from the independent production sector.  Under 
our duties to ensure that all our content is compliant with the Ofcom Code we work 
closely with suppliers to ensure that programming is legal and compliant with 
relevant laws and regulations.  In doing so we are mindful of our rights and duties 
arising out of the Human Rights Act and the European Convention on Human Rights. 
 
Channel 4 does not provide a separate broadcasting schedule for Scotland.  Our 
broadcast transmission and internet provision is not and cannot be restricted to other 
parts of the UK only.  
 
Freedom of Expression and Article 10 of the European Convention on Human 
Rights:   
 
The European Court of Human Rights has repeatedly emphasised that freedom of 
expression is an „essential foundation of a democratic society‟ and stressed the duty 
on the media to play “the vital role of public watchdog” (see e.g. Observer & The 
Guardian v UK (1991) 14 EHRR 153 at [59]).  Although the media must not overstep 
certain bounds, its duty is nevertheless “to impart information and ideas on all 
matters of public interest.”  Not only does the media have the task of imparting such 
information and ideas; the public has a right to receive them without interference 
from public authority under Article 10.  The consequence of this is that any 
interference with speech of this nature must be treated with strict caution and 
scrutiny.  See e.g. Bergens Tidende v Norway (2001) 31 EHRR 16 at [52]:  
 

“Where...measures taken by the national authorities are 
capable of discouraging the press from disseminating 
information on matters of legitimate public concern, careful 
scrutiny of the proportionality of the measures on the part of the 
Court is called for.”  

 
The European Court has emphasised the importance of journalistic latitude and 
editorial discretion.  It is not for the national courts or authorities to substitute their 
own views for those of the press as to what techniques of reporting or editorial 
decisions should be adopted in a particular case.  Article 10 protects not only the 
substance of ideas and information expressed, but also the form in which they are 
conveyed (see e.g. Von Hannover v Germany (No .2) at [102]); Jersild v Denmark 
(1994) 19 EHRR 1).  
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In Von Hannover v Germany (No 2) (App no. 40660/08, dated 7 Feb 2012) the 
European Court stated "it is not for the Court, any more than it is for the national 
courts, to substitute its own views for those of the press as to what techniques of 
reporting should be adopted in a particular case" ([102]). 
 
Scottish judges have been at the forefront of reinforcing this approach in the House 
of Lords and now in the Supreme Court: 
 
The House of Lords in Campbell v MGN Ltd was unanimous on the underlying 
principle that reasonable latitude must be given to journalists as to the manner in 
which information is conveyed to the public, otherwise there would be a serious 
chilling effect on freedom of expression.  See e.g. per Lord Hope: 
 

“There is no doubt that the presentation of the material that it 
was legitimate to convey to the public in this case without 
breaching the duty of confidence was a matter for the 
journalists. The choice of language used to convey information 
and ideas, and decision as to whether or not to accompany the 
printed word by the use of photographs, are pre-eminently 
editorial matters with which the court will not interfere. The 
respondents are also entitled to claim that they should be 
accorded a reasonable margin of appreciation in taking 
decisions as to what details needed to be included in the article 
to give it credibility. That is an essential part of the journalistic 
exercise.” (at [112]) 

 
Lord Hope also cited with approval the following passage from Jersild v Denmark 
(1994) 19 EHRR 1: 
 

“It is not or this court, nor for the national courts for that matter, 
to substitute their own views for those of the press as to what 
technique of reporting should be adopted by journalists. In this 
context the court recalls that Article 10 protects not only the 
substance of ideas and information expressed, but also the 
form in which they are conveyed.” (at p.26, [31]) 

 
In Re BBC [2010] 1 AC 145, it was suggested that it would be open to the BBC to 
raise an issue of general interest without mentioning the individual‟s (D) name or 
in any way disclosing his identity.  However, the House of Lords held that the BBC 
should not be required to restrict the scope of their programme in this way.  It was 
a matter for the BBC to judge whether the publication of the name would give 
added credibility to the programme.  See per Lord Hope at [25]: 
 

The freedom of the press to exercise its own judgment in the 
presentation of journalistic material has been emphasised by 
the Strasbourg court.  In Jersild v Denmark (1994) 19 EHRR 1 , 
the court said, at para 31, that it was not for it, nor for the 
national courts for that matter, to substitute their own views for 
those of the press as to what technique of reporting should be 
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adopted by journalists. It recalled that article 10 protects not 
only the substance of the ideas and the information expressed 
but also the form in which they are conveyed.  In essence 
article 10 leaves it for journalists to decide what details it is 
necessary to reproduce to ensure credibility: see Fressoz and 
Roire v France (1999) 31 EHRR 28 , para 54.  So the BBC are 
entitled to say that the question whether D's identity needs to be 
disclosed to give weight to the message that the programme is 
intended to convey is for them to judge. As Lord Hoffmann said 
in Campbell v MGN Ltd [2004] 2 AC 457, para 59, judges are 
not newspaper editors.  They are not broadcasting editors 
either. The issue as to where the balance is to be struck 
between the competing rights must be approached on this 
basis. 

 
This dicta was affirmed by Lord Rodger in In re Guardian News and Media [2010] 
UKSC 1 at [63] – 

 
"Writing stories which capture the attention of readers is a 
matter of reporting technique, and the European Court holds 
that article 10 protects not only the substance of ideas and 
information but also the form in which they are conveyed: ...This 
is not just a matter of deference to editorial independence.  The 
judges are recognising that editors know best how to present 
material in a way that will interest the readers of their particular 
publication and so help them to absorb the information.  A 
requirement to report it in some austere, abstract form, devoid 
of much of its human interest, could well mean that the report 
would not be read and the information would not be passed on. 
Ultimately, such an approach could threaten the viability of 
newspapers and magazines, which can only inform the public if 
they attract enough readers and make enough money to 
survive". 
 

In exercising Article 10 rights a broadcaster like Channel 4 must have regard to any 
competing rights such as an individual‟s Article 8 right to respect for private and 
family life and Article 6 right to a fair trial. 
 
The Article 10 rights afforded to journalists can of course be legitimately infringed if 
necessary in a democratic society, for example to protect the public interest 
(including the prevention of crime), competing individual rights (such as a citizen‟s 
right to reputation) and the authority and impartiality of judges.   
 
However, the European Court of Human Rights has emphasised on repeated 
occasions that         any exception to Article 10 must be “narrowly interpreted”.  See 
for example:  
 

“As set forth in Article 10, this freedom is subject to exceptions, 
which... must however, be construed strictly and the need for 
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any restrictions must be established convincingly” (Handyside v 
UK (1976) 1 EHRR 737). 
 

Therefore any new legislation which could affect freedom of expression 
must attend to these principles and limit itself to that which is strictly 
necessary. 

 
Ofcom Broadcasting Code 
 
Channel 4 is of course regulated by Ofcom and must abide by the Ofcom 
Broadcasting Code. This imposes duties to be fair and accurate and has rules 
designed to ensure that broadcasters avoid any unwarranted infringement of 
privacy in programmes. 
 
The Code at Rule 8.19 also requires broadcasters to try to reduce the potential 
distress to victims and/or relatives when making or broadcasting programmes 
involving crime: 
 

“8.19 Broadcasters should try to reduce the potential distress to 
victims and/or relatives when making or broadcasting 
programmes intended to examine past events that involve 
trauma to individuals (including crime) unless it is warranted to 
do otherwise.  This applies to dramatic reconstructions and 
factual dramas, as well as factual programmes. 
 
In particular, so far as is reasonably practicable, surviving 
victims and/or the immediate families of those whose 
experience is to feature in a programme, should be informed of 
the plans for the programme and its intended broadcast, even if 
the events or material to be broadcast have been in the public 
domain in the past.” 

 
The Channel 4 Independent Producer‟s Handbook, (which sets out the Ofcom 
obligations and Channel 4‟s legal and compliance requirements for the independent 
production companies Channel 4 commissions programmes from), provides that 
people in distress, e.g. victims or grieving relatives should not be placed under any 
pressure to be interviewed or to be filmed.  When making and broadcasting 
programmes that concern past events that have involved trauma to individuals e.g. 
crime programme makers and broadcasters should always carefully consider the 
likely impact on those involved e.g. any victims and their family (at paragraph 4.91).  
 
Channel 4 filming the English Courts 
 
Under the Criminal Justice Act 1925 filming in English Courts is prohibited.  
However the UK Supreme Court is not covered by that Act and is recording and 
streaming live its cases via its website.  
 
In addition Channel 4 were granted permission in 2010 to make a documentary 
about the Supreme Court. This included filming of cases, interviews with litigants 
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and their solicitors and counsel, and extensive interviews with judges. This 
documentary was broadcast in 2011.  
 
Channel 4 filming the Scottish Courts 
 
Practice note 

 
On 6 August 1992 the Lord President (Hope) issued a Notice with respect to 
requests to televise court proceedings: 

 
“(a) The rule hitherto has been that television cameras are not allowed within 
the precincts of the court.  While the absolute nature of the rule makes it easy 
to apply, it is an impediment to the making of programmes of an educational 
or documentary nature and to the use of television in other cases where there 
would be no risk to the administration of justice. 
  
(b) In future the criterion will be whether the presence of television cameras in 
court would be without risk to the administration of justice. 
 
(c) In view of the risks to the administration of justice the televising of current 
proceedings in criminal cases at first instance will not be permitted under any 
circumstances.  …. 
 
(h) Requests from television companies for permission to film proceedings, 
including proceedings at first instance, for the purpose of showing educational 
or documentary programmes at a later date will be favourably considered.  
But such filming may be done only with the consent of all parties involved in 
the proceedings, and it will be subject to approval by the presiding Judge of 
the final product before it is televised.” 
 

By a Notice dated 23 January 2012 the Lord President (Hamilton) made the following 
alteration to paragraph (h):  

 
“In a Notice dated 6 August 1992 it was explained that the then 
Lord President (Hope) had issued directions (to the Principal 
Clerk of Session and Justiciary) about the practice to be 
followed in regard to requests by the broadcasting authorities 
for permission to televise proceedings in the Court of Session 
and High Court of Justiciary; paragraph (h) of that Notice 
provides that filming might only be done with the consent of all 
parties involved in the proceedings.  
 
The Lord President has today directed that, for a trial period, 
filming may be done without the consent of all parties but only 
where the production company and broadcaster have provided 
the presiding Judge with an undertaking that the final broadcast 
will not identify those who have not consented to the filming.  In 
addition, no member of a jury may be filmed.” 
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Accordingly, as of 24 January 2012, for a trial period, the Lord President has directed 
that filming may be permitted without the consent of all parties provided that the 
production company and broadcaster have provided the presiding judge with an 
undertaking that the final broadcast will not identify those who have not consented to 
the filming and that no member of the jury be filmed.  

 
Channel 4 has been attempting to film (not televise live) Scottish High Court trials for 
a number of years. It commissioned an award winning independent company, which 
specialises in high quality, intelligent and thought provoking factual programming, to 
make a landmark documentary series in the Scottish High Court.  Channel 4 is 
committed to “High Court Trial” (working title) and provided funding to explore access 
with the Judicial Office for Scotland, the Crown Office and Procurator Fiscal Service 
and with defence representatives.  The series‟ aim is to educate and inform viewers 
about the administration of justice by showing the preparation and presentation of 
High Court trials for serious offences in Scotland.  As such, the project sits firmly 
within Channel 4‟s remit as a public service broadcaster. 
 
With Channel 4‟s assistance, and following meetings with a working party set up by 
the Lord President, the Production Company has negotiated an agreement with 
Scottish Courts Services (“SCS”). The agreement makes it clear that it is for the trial 
judge to make the final decision about whether or not a trial can be filmed and that 
the trial judge may decide to allow filming even in the event that some of the 
participants do not wish to appear in the final broadcast.  No part of the proceedings 
will be transmitted before the conclusion of the trial. The agreement provides that 
SCS will grant the Production Company sufficient access to the High Court to 
produce the programmes subject to agreed Guidelines for filming trials. 
 
The Guidelines set out the main groups of individuals who will be informed about the 
filming of the trial including SCS staff, the accused, his/her counsel and solicitors, the 
advocate depute and members of the fiscal‟s offices in attendance, the witnesses 
and the next of kin of any deceased victim, any police officer who may appear as a 
witness, escort or in any other capacity, any member of staff of the prisoner custody 
and escort contractor and court security staff. 
 
The jury will not be filmed or identified. No participant in the trial will appear in an 
identifiable way in the final broadcast unless they have given their express written or 
on camera consent.  However, they may be filmed/recorded during the trial in order 
that the Production Company has an accurate record to enable them to replace 
some participants‟ voices with those of actors or take other steps to ensure the 
narrative of the documentary is complete1.  This will allow for the possibility that 
those involved in the trial may change their minds about appearing in a broadcast 
once the trial is over.  Some witnesses – or even the accused – may not wish to 
appear on camera in the event of an acquittal, but may feel differently in the event of 
a conviction, or vice versa. 
 

                                                           
1
 There are a number of ways to disguise identity of those who do not wish to appear in an edited film 

or can ensure the narrative is complete including: blurring, shooting only from behind or using non-
identifiable details like hands only; using only the voice of a trial participant; replacing the participant‟s 
voice with an actors‟ voice; reconstruction.  
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In accordance with the regulator Ofcom‟s approach to privacy, Channel 4 and the 
Production Company make a distinction between filming and broadcast.  A criminal 
trial is a public process and - if permission is granted by the Court - filming 
participants without consent would be sanctioned by Ofcom. 

 
However, identifiable broadcast of participants requires their consent in terms of the 
amended Practice Note and such consent has to be sought at a later date.  The 
Production Company maintain a consent log so that details of the consent 
relationship are maintained throughout. The Production Company agrees with Crown 
Office and SCS the wording of any letters and consent forms for trial participants, 
including witnesses.  
A Scottish qualified programme lawyer is assigned to this series to ensure 
compliance with the regulatory and legal obligations contained in the Ofcom Code 
and the Channel 4 Handbook. 

 
HMA v Nat Fraser 

 
Earlier this summer Channel 4 filmed the trial of Nat Fraser in Edinburgh High Court. 
 
Recording equipment, monitors, and technicians remained out of sight in a guarded 
room away from the court, accessible only to authorised production personnel.  The 
remotely operated cameras placed in the courtroom for filming were small and silent.  
These, and the additional microphones (mostly placed alongside the court‟s own 
microphones), were unobtrusive, particularly given the technical paraphernalia – 
computers, viewing screens, microphones, etc already present in court. 
 
The letter advising witnesses was agreed by the trial judge Lord Bracadale and the 
Crown Office in this trial. The Production Company also informed the victim‟s family 
of their intentions about filming and advised them about filming the trial: whether or 
not they wish to appear in the final broadcast, they will be kept informed of the 
progress of the series.  If during the trial or after the trial, the victim‟s families have 
concerns about the filming, the Production Company have undertaken to discuss 
those concerns with them and Crown Office in order to resolve any difficulties.  
  
Further specific safeguards are provided for the SCS in terms of the agreement: 
SCS staff who do not wish to appear will not be filmed.  
 
Before broadcast Channel 4 and the Production Company will correct any genuine 
errors of fact brought to their attention and consider any other comments regarding 
fairness and accuracy in good faith in accordance with their obligations under the 
Ofcom Broadcasting Code.  There will be a viewing by the trial judge in each 
featured case.  

 
It is submitted that in considering whether or not to grant permission to film, the test 
to be applied is whether the presence of television cameras in court would adversely 
affect the administration of justice. If a trial judge concludes that filming would not 
cause any such adverse effect during proceedings, it is respectfully submitted that 
concerns as to the effect of broadcast are not relevant. These are concerns about 
the broadcasting of the programme rather than filming of the trial. As happens with 
the reporting of trials post-verdict by the printed press, only in those cases where a 
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postponement order is required due to the existence of connected proceedings or 
where contemptuous comment has been made, would the effect of broadcast after a 
verdict require to be considered by a trial judge. 

 
Channel 4 agree with the observations of the Lord President in 1992 that it is in the 
public interest that the public become more aware of the way in which justice is 
being administered in their own courts. There is a risk that the showing on television 
of proceedings in the courts of other countries will lead to misunderstandings about 
the way in which court proceedings are conducted in our own country. The Lord 
President‟s Practice Note indicates that applications for permission to film 
proceedings including requests at first instance for the purpose of showing 
educational or documentary programmes will be looked at favourably. The Lord 
President has recently specifically amended the Practice Note to direct that 
permission may be granted without the consent of all parties provided that the 
appropriate undertakings are given.  The existence of the mechanism in the Practice 
Note suggests that it is accepted that there is nothing inherently prejudicial to the 
administration of justice by allowing proceedings to be recorded for future broadcast.  
Proceedings will not be televised contemporaneously. 
   
When Lord Bracadale granted permission to film the trial proceedings in HMA v Nat 
Gordon Fraser, he drew attention to the agreed guidelines which state: 

 
“…where the trial judge has given his/her consent for filming to 
take place, it will be open to him/her to revoke or qualify 
consent as he/she sees fit at any stage in the light of 
circumstances which emerge in connection with the 
proceedings.  In particular, he/she will be entitled to require that 
any part of the proceedings be excluded from recording where 
satisfied that its recording would not be in accordance with the 
interests of justice (for example where evidence is given in a 
„closed court‟ or vulnerable persons are involved)” 

 
The filming of the HMA v Nat Gordon Fraser took place without incident and to the 
satisfaction of the trial judge, Lord Bracadale, who noted: 
 

“…the filming of the Nat Fraser trial went very smoothly. The 
operation of the cameras was unobtrusive and after a day or 
two we scarcely noticed them. I and my team found [the 
Production Company] at all times pleasant and sensitive in their 
dealings with us.”  

 
Further, the Advocate Depute, Alex Prentice QC, noted: 
 

“…I found the filming process quite unobtrusive and was greatly 
encouraged by [the Production Company] in the professional 
and courteous approach taken…” 

 
The Production Company held good on its promise to be unobtrusive and low key.  
Over the course of a five-and-a-half week trial, only one witness raised prior 
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objections to being filmed.  The family of the victim also agreed to take part after 
meeting with the Production Company.  
 
As explained above, arrangements are in place to ensure that anyone who does not 
consent to appearing in the documentary will not be identified. In addition, there is an 
offer to arrange a viewing of the documentary to family members (whether or not 
they wished to take part). This viewing will be in addition to a viewing by the trial 
judge in each featured case. 
 
Although a trial can heighten anxiety of participants, in Channel 4‟s experience of 
filming with families in crisis (filming in hospitals, with social services, police and 
other institutions), once the period of increased stress is over, families may change 
their minds about being included in the broadcast. That is why a distinction is made 
in the Filming Guidelines between filming and broadcasting as explained above.  
Procedures are in place to ensure that an accurate record is kept of consent. 
 
In addition to the safeguards set out in the agreement and the guidelines, Channel 4 
are regulated by Ofcom and required to comply with their overriding duty to 
broadcast fairly and accurately and to reduce distress to families of victims of crime 
as explained above.  If there are also reporting restrictions in place regarding the 
trial, Channel 4 and the Production Company would be bound to comply with any 
interlocutors of the Court in that respect. We continually check for the existence of 
reporting restrictions. 
 
Channel 4 are making further applications to film trials for this documentary series. A 
number of applications have been refused by the trial judges sometimes partly for 
reasons which Channel 4 disagrees with including some which seem concerned with 
the effect of post-verdict broadcast. In the same way that post-verdict press reporting 
of trials is beyond the control of the judiciary, except in limited circumstances to 
protect other trials, we cannot see that concerns about the effects of broadcast are 
relevant to whether or not permission to film a public process should be granted.  As 
is made explicit in the Practice Note, the relevant criterion is can filming take place 
without interfering with the course of justice. 
 
Channel 4 have been working on this series for 3 years. Applications to the Court 
have involved much time and expense unlike that required for filming other public 
institutions. Despite the great enthusiasm of the senior judiciary towards the idea of 
filming and the welcome assistance we have received from them, SCS and Crown 
Office, the lack of a routine procedure which accompanies the pre-disposition to 
permit filming is a hindrance to making programmes about the Scottish Court 
system. 
 
Desirability of filming the courts 
 
Scotland has led the way in permitting filming in the Courts.  BBC Scotland have 
filmed two documentaries The Trial and Sheriff Court and the High Court of 
Justiciary has also permitted the live televising of sentencing. 
 
Live televising of criminal trials is not permitted by the Lord President‟s Practice 
Note.  Any steps towards live broadcast of criminal trials would require careful 
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discussion to ensure that the course of justice was not impeded and that witnesses 
and their evidence were not affected by televising.  Other jurisdictions are able to 
achieve televising of proceedings and this should be possible in the same way that 
contemporaneous press reporting of trials is permitted.  The criminal courts are 
public places where justice is done for the public at the public‟s expense.  Members 
of the public are able to attend trials and therefore televising proceedings as an 
extension of that attendance should be permitted. Obviously any reporting 
restrictions imposed by a trial judge require to be obeyed.  
 
As has been permitted before, and as is evident from the televising of the Supreme 
Court, live televising of judges sentencing or of entire Appeal Court proceedings 
where there is no witness evidence, are easily capable of being broadcast live 
without any risk to the administration of justice.  
 
Recording of trials for future broadcast post-verdict either in full, or more likely in 
excerpts for inclusion in documentary programmes, is easily achievable without any 
risk to the administration of justice.  In previous eras trial transcripts were published 
for the public and there is no compelling argument that the public process of a 
criminal trial should not be publicised using modern technology after a verdict has 
been returned. 
 
Educating the public about how their institutions work is truly in the public interest.  
The public are potential witnesses, victims, police officers, lawyers and other 
participants in the criminal justice system.  They should be able to see that system at 
work in the courts using the medium of television. 

 
In recent years Channel 4 have filmed with police forces investigating murders, rape, 
sex trafficking and also the daily low level crime encountered by beat officers.  We 
have filmed in A&E units, maternity units and classrooms.  It does seem 
extraordinary that the public work done on behalf of the public in our courts cannot 
be seen on television as a matter of course.  A genuine understanding of the work of 
the courts will increase public confidence in the justice system and enable the public 
to engage with the criminal courts from a position of knowledge rather than from an 
expectation gleaned from foreign jurisdictions or dramatic fiction. 
 
It should be noted that much of our documentary output has shown the daily 
occupations of workers such as police officers, teachers, doctors and midwives. The 
assumption that broadcasters would only be interested in high profile murder cases 
is wrong although obviously such cases would be of interest especially for news 
programmes. 

 
Contempt of court 
 
The Contempt of Court Act 1981 has proved an effective way of protecting trials.  
Any perceived laxity by the printed press in England and Wales has been arrested 
by the recent prosecutions instituted by the Attorney General in, for example, the 
Joanna Yeates case. 
 
However, as the Ryan Giggs injunction case demonstrated, it is impossible to 
prevent the dissemination of prohibited information on the internet with complete 
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success.  Likewise the publication of information about that injunction by the Sunday 
Herald illustrated the futility of one jurisdiction attempting to control information 
beyond that jurisdiction. 
 
In reality, although responsible publishers and broadcasters will attempt to remove 
archive material if a court orders it, material may well have moved beyond the control 
of the publisher and broadcaster. Much of Channel 4‟s material is illegally copied and 
moved across the internet. Trying to close down all such piracy is impossible. In 
addition information is copied, blogged about, tweeted about and repeated on 
websites facilitated by servers in locations well beyond the United Kingdom.  
Therefore attempts to prevent jurors from accessing material they are ordered by 
trial judges not to find are doomed to failure.  It is like asking a library not to stock 
back copies of a newspaper when copies have been sent all around the world.  
 
Any solution to the problem of disobedient jurors will have to be based on the jurors, 
not on the availability of archive material furth of the Scottish jurisdiction.  
 
Protection of journalists in Scotland 
 
Regrettably many protections for freedom of expression available in England and 
Wales are not readily available in Scotland.  
 
Specifically, the protections under the Police and Criminal Evidence Act 1984 and 
the Terrorism Act 2000 which prevent the police and other investigative bodies from 
arbitrarily seizing journalistic material is not available in statute in Scotland.  
 
There is no equivalent in Scotland of the “Guidelines for prosecutors on assessing 
the public interest in cases affecting the media” issued by the CPS.  These 
guidelines explicitly direct prosecutors to consider if the public interest requires 
prosecution of journalists who may have infringed the criminal law in pursuing stories 
in the public interest.  
 
Scottish criminal legislation (like many English statutes) very rarely contain public 
interest defences to protect journalistic activity.  Such activity is often potentially 
affected by legislation which legislators never contemplated would involve journalistic 
activity.   
 
The period in which an action for defamation may be raised in Scotland is three 
times longer than in England, and Scots law contains no single publication rule. 
  
A mature democracy demands an inquisitive press.  That press requires the full 
protection that Article 10 demands and it would be helpful if these matters could be 
addressed.  
 
Dominic C Harrison S.S.C 
Lawyer, Legal & Compliance 
28 September 2012 
 


