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In the first instance, we have had sight of the submissions which we understand the 
BBC are making to the Scottish Parliament on this topic, and would wish to associate 
ourselves fully with the BBC submission. 
 
In addition, we have a few other points as detailed below. 
 
1. Contempt of Court 
 
We endorse the points made by the BBC on this issue. Guardian News and Media 
Limited (GNM)'s experience is that there are significant practical and ethical issues 
around the blanket removal of all previous articles stored online, including the 
potentially disproportionate expense of trawling and amending an entire database on 
the basis of a perceived rather than any proven risk of one juror breaking the orders 
of a judge.  
 
GNM is aware of its responsibilities and in relevant cases has procedures in place to 
avoid linking stories on live prosecutions to archived material. In these cases, a juror 
would have to actively and deliberately search not only for a defendant's name – 
which would itself be in direct breach of a judge's instructions - but would usually 
also need to already know the nature of the information that was the cause of 
concern. The practical likelihood of a juror accessing information that might be 
prejudicial is in our experience negligible. 
 
We would advocate that a proportionate and practical response to any concerns that 
a juror might locate prejudicial material via a search of a newspapers website, could 
and should be tempered not simply by appropriate judicial direction, but also by 
including something to this effect in the juror's oath. It is one thing to be told not to do 
something by someone else, it is another to swear on oath that you will not do so. 
 
There is also in any event, the nature of the internet to be taken into consideration: 
articles published online by news organisations are copied, stored and reproduced 
on external sites and databases automatically in large quantities. It is physically and 
practically impossible to restrict that: asking one media organisation to remove one 
particular piece will not prevent it being available elsewhere. 
 
2. Filming witnesses 
 
Media organisations are very well aware and extremely diligent when it comes to 
observing their legal duties when it comes to protecting vulnerable witnesses, such 
as children or in the rare cases where a judge makes specific direction. But open 
and visible justice is crucial to the Scottish legal system: the media is overwhelmingly 
the most important window into the court and prosecution process for the public. It is 
extremely responsible in how it does so. Restricting that, by imposing additional 
restraints, will undermine that role and damage the wider public interest. 



 
3. Reproduction of material 
 
We share the BBC’s concerns. The historic practice by the Crown Office and 
Scottish police forces on allowing media access to productions is already restrictive, 
particularly compared to practice in England and Wales. For instance, the Crown 
Prosecution Service and courts routinely immediately release productions given in 
evidence for media use on the day it was used in court. 
 
The Crown Office has recently begun to be more responsive to the media's needs by 
allowing access to productions to download via online portals.  This is helpful, and 
this practice needs to be extended to allow greater “live” release of productions. 
 
But any moves to restrict their availability or reproducing that material in full will 
again damage and undermine the media's role as the main, indeed frequently only, 
window into the courts available to the public. 
 
If a document has been shown to the jury – who after all are members of the public, 
and as is frequently the case, displayed on screens in open court, there should be no 
reason why in normal cases that full document cannot then be released to the 
media. Publishers accept that there will be rare cases where documents need to be 
censored by the court, but procedures are already in place. This is the norm in 
England and Wales. 
 
4. Miscellaneous concerns 
 
Crown office advisories are frequently issued in high profile cases which are not 
active but over which the Crown Office asks publishers to act responsibly. It can 
easily be inferred that the purpose of these warnings has a chilling effect on freedom 
of expression given that they emanate from the prosecuting authority, particularly 
when publication would not fall foul of the 1981 Act. 
 
The police and Crown Office have historically operated a very conservative policy 
when it comes to briefing the media about major cases in advance of a verdict. Their 
policies on giving pre-verdict briefings in major cases have improved of late and that 
needs to be protected and built on, not undermined. 
 
The media's role in reporting the courts and the legal system is absolutely central to 
the healthy functioning of that system but the Scottish Court Service has recently 
introduced - without any consultation with the media - a policy of heavily restricting 
access to indictments in criminal trials. This is a serious and significant restriction of 
our role and capacity to report the courts accurately and effectively. 
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