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Justice Committee  

The role of the media in criminal trials 

Written submission from Iain McKie 
 
I thought it might be useful before the debate to lay out some random thoughts that I 
have about the subject under discussion. 
 
I am totally committed to the principle that open justice is central to the rule of law 
and that the media play a major part in keeping justice open. I would be concerned 
about any new legislative limits on the power of the media to challenge injustice. 
 
I do not see it as my task as a layman however to point to detailed changes required 
in the law but more to outline general trends which I believe act against the 
reformation necessary.  
 
At the outset I must nail my colours to the mast and state that given my experience 
fighting my daughter Shirley’s case for 14 years I am a strong supporter of the 
freedom of the press to report what the authorities might not want reported. Subject 
of course to the edicts of progressive and open legislation. Had it not been for the 
media and their challenges to government, Police, Crown Office and many others 
within our justice system my daughter could well now be dead. 
 
My experience as a police officer and ultimately justice campaigner on issues like 
Lockerbie convinces me that we have a justice system which while professing to 
embrace openness and accountability often acts against it. Freedom of information 
requests appear at times to be a moveable feast with government and Crown Office 
becoming ever more inventive in refusing requests. 
 
I believe that the Scottish Justice System is outdated and resistant to change.  Its 
often restrictive approach to issues like ‘freedom of information’ and ‘disclosure’ does 
of course impact on the ability of the media to do its job and serves to incite the 
social media into often inaccurate and speculative reaction. The solution is not, as 
arguably happens in Scotland, even more repressive legislation and an inflexible 
judiciary more interested in protecting the status quo than the principle of open 
justice.  
 
Despite moves by the UK Government, English Law Commission and Director of 
Public Prosecutions among others to encourage debate about updating laws of 
defamation and make them fit for this digital age I fear that the Scottish Justice 
System is not so amenable to change and is firmly rooted in the past. 
 
In Scotland we appear afraid to challenge the status quo and favour the first aid 
approach to change rather than looking to root and branch reforms. Challenges from 
outside our border like the recent ‘Cadder’ Supreme Court decisions are seen as 
interference with Scotland’s superior justice system. Such conceit is counter 
productive and of course threatens progress and reform. 
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It is no use changing legislation without first changing this somewhat arrogant culture 
within which that legislation operates. Sadly our justice system, when faced with the 
choice of reforming its structure, systems and culture, often prefers to control others 
rather than take a long hard look at itself. 
 
The digital age we live in has of course radically altered the way we transmit and 
receive information and has opened up apparently unlimited areas where individuals 
and groups can express themselves. It has also to a greater or lesser extent limited 
the power of government to control that expression. 
 
The English Law Commission recognises these changes. 
‘Many aspects of the law have failed to keep pace with cultural and technological 
advances that mean information about trials can be easily published on the internet. 
This poses particular problems since, once material gets onto the internet, the 
original publisher can very easily lose control of it and any precautions he or she 
takes to minimise impact on a trial may be ineffective. In addition, the growth in the 
use of blogs and social networking sites means that members of the public have the 
opportunity to publish opinions and information about imminent and on-going 
criminal proceedings that can reach a wide audience. 
 
 A liberal and empowering legal regime will allow media to publish hard-hitting 
investigative reports and fulfill their function as watchdog of democratic society 
without fear of legal sanction, thus helping to make governments more accountable. 
http://lawcommission.justice.gov.uk/areas/contempt.htm 
 
What people do in the absence of information is to speculate and in this digital age 
they can do so instantly and with no borders to contain that speculation. 
Unfortunately in this explosion of information the truth is often a victim.  
 
It could be argued that in this digital age the established print and broadcast media 
become even more important as a source of accurate and independent information. 
It can also be argued that the present control legislation limits the power of the 
established media to respond to the new digital sources of information but is not 
effective in curbing the effect of the latter. A more even playing field requires to be 
developed. 
 
The question is how the law can facilitate this freedom of expression while 
legitimately protecting the rights of the individual? 
 
One thing is clear the law, courts and our justice system need to fully engage with 
the digital age and not seek to play ‘Canute ‘with the waves of information that 
threaten to engulf us. 
 
In Scotland it is possible to see two entrenched and immovable forces firmly 
engaged on a collision course. 
 
On the one hand we have the print and broadcast media and the burgeoning internet 
ever more hungry for information and on the other we have a justice system 
anchored to precedent and the past incapable of responding in innovative and 

http://lawcommission.justice.gov.uk/areas/contempt.htm
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positive ways. The fact that is it is impossible does not stop systems trying to put the 
‘internet genie’ back in the bottle for their own narrow ends. 
 
It is arguable that our courts should be more concerned with what jurors are 
accessing via the social media than via the established media and should find more 
effective ways of limiting its effect other  than issuing injunctions and legislating. The 
reality is that jurors and others involved in our justice system will garner information 
from digital sources and no amount of burying of heads in the sand will alter that. 
It seems clear that we still require to have effective contempt and control legislation, 
rules and guidelines in place that will protect victims, accused and witnesses in 
criminal trials.  
 
Restrictive legislation cannot however on its own provide the full answer to the 
information explosion and new and innovative ways have to be found of protecting 
those caught up in our judicial system while allowing fair and reasonable comment to 
flourish in the media and on the internet. 
 
Conclusions 

 It is no use changing legislation without first changing the culture within which 
that legislation operates. 

 The Scottish Government and those within the justice system should be 
encouraging open debate and research before any change is implemented. 

 The rules relating to the interface between the media, new digital phenomena 
and the law are international in significance and should be examined at that 
level. 

 Contempt of Court legislation and the systems and procedures for 
implementing it require urgent updating to take account of the digital age.  

 Great care must be exercised in expanding the use of live text based 
communication from courts. 

 Televising the administration of justice in courts should be encouraged  with 
the emphasis being on how we can facilitate it rather than how can it be 
restricted. 

 Authorities like the Crown Office should be examining its procedures in 
respect of openness and accountability and disclosure as their failures often 
lead to frustration, speculation and media excesses. 
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