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Consultation on a UK Bill of Rights 
I am grateful to you and your colleagues for taking the time to visit the Scottish 
Parliament on 6 December and to meet some of the Members of the Justice 
Committee. It was good to have that relatively informal discussion, which gave 
Committee Members the opportunity to emphasise in person the importance of 
taking into account the Scottish dimension to human rights law.   
 
The following, however, constitutes the formal response of the whole Committee to 
the Commission’s consultation. I am grateful to you for enabling me to send this 
response despite the consultation period having officially ended. 
 
Background to the work of the Commission 
As you will recall, Committee Members met the Commission having just taken 
evidence on a UK Bill of Rights from a number of legal experts and stakeholders.1 
This is an appropriate point to thank our witnesses for their time and expertise, 
which has helped inform this response. The views expressed here, however, are the 
Committee’s alone.  
  
An issue that arose during evidence-taking, which might be seen as preliminary to 
answering the four main questions your consultation poses, was the political 
backdrop to the consultation. It is widely recognised that the Commission was set up 
as part of a coalition agreement between two parties with very different views on the 
role of human rights in the UK’s legal systems, rather than because of a clear 
consensus across civic society that now is the best time to discuss a new UK Bill of 
Rights. This led some of our witnesses to question whether the debate should be 
taking place now at all. They argued that it was a sufficient challenge to ensure that 
the Human Rights Act 1998 is embedded in the work of public bodies, rather than to 
make major new legislation, and referred to a perceived campaign of disinformation 
in some quarters about the reality of human rights law. In their view, these factors 
make informed discussion of the issue problematic at this time. I should add that a 
minority of witnesses disagreed, arguing that the debate around the implementation 
of the 1998 Act had been limited, and that there was now an opportunity to debate 
whether the law is working as it should. 
 
In the Committee’s view, there is no such thing as a “wrong” time to be discussing 
human rights. We agree that human rights law is often misunderstood and that any 
informed public discussion about the matter can only be helpful. We also accept that 
the debate around the passing of the 1998 Act was not as extensive as it could have 
been and that not all of its implications were fully grasped at the time. To that extent, 
we welcome the Commission’s work and are happy to contribute to the debate.  
 
However a majority of Members have concerns about the political motivations lying 
behind the Commission being set up at this time. And we see no strong evidence in 
Scotland of any desire to replace or water down the 1998 Act with a Bill of Rights. 
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(This should in no way be taken as a criticism of Commission members all of whom, 
we recognise, will have accepted the offer to serve on it in good faith.) 
 
I now turn to the four questions posed in your consultation: 
 
1. Do you think we need a Bill of Rights? 
A clear majority of the Committee does not consider that we need a Bill of Rights. 
We consider it more important to continue to work to ensure that a rights culture is 
established in our public bodies. By “rights culture”, we mean a way of working and 
of serving the public embedded in a respect for the fundamental human rights set 
out in the ECHR. We do not see how this is helped by either replacing or 
augmenting the 1998 Act with a new Bill of Rights. 
 
If the Bill were to replace the 1998 Act, the majority of the Committee worry that this 
would in practice mean the dilution of the obligation placed on public bodies to 
respect individuals’ human rights. We do not see this as a progressive step. 
 
If the Bill were to augment the 1998 Act, the majority of the Committee doubt that 
this would deliver a clear benefit to the public and worry that it might even be 
counter-productive. The whole Committee accepts that a Bill of Rights might help 
delineate more clearly the boundary between some of the ECHR Articles included in 
the 1998 Act; for instance Article 82 and Article 10,3 and thereby “bring home” the 
human rights set out in the Convention in a more distinctive manner. We also 
accept, though, that there may be a risk of another layer being added to the already 
complex jurisprudence of human rights law, without the commensurate benefit of 
increased legal clarity.   
 
It was pointed out to the Committee that a Bill of Rights building on the UK’s, or 
Scotland’s, commitment to human rights by making additional provision to safeguard 
or extend human rights, could be a valuable addition to our legal system. The 
Committee is not opposed to this argument in principle. We are not certain, though, 
whether a reform of human rights law of such an omnibus character is appropriate 
at this point. If the Commission ultimately disagrees, it would be up to it to make a 
clear case for any such change. We would suggest that consideration also be given 
to using more incremental processes to achieve similar ends, by way of, as it were, 
“everyday” law-making. For example, if it were felt desirable to improve the rights of 
victims of crimes, and is so doing to make sure that the relevant law is Convention-
compliant, this could be done by way of a bespoke Victims’ Rights Bill. We think that 
this approach is a better way of ensuring that, when the Scottish Parliament 
legislates on human rights-related matters, we are taking the public with us. This 
has, in fact, been the main way in which human rights (used in what one of our 
witnesses characterised as both the “lower-case” and the “upper-case” sense of that 
term) have in practice been entrenched and extended over 11 years at the Scottish 
Parliament. We expect this to continue. 
 
2. What do you think a Bill of Rights should contain? 
This question is largely superseded by our previous answer.  
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 Ie right to respect for one's private and family life, home and correspondence. 

3
 Ie the right to freedom of expression. 
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An issue that arose in our evidence-taking was whether human rights law should 
include what might broadly be categorised as economic or social rights (as opposed 
to legal and civil rights). It is of course the mark of any civilised society that it should 
be able to meet its members’ basic needs; decent, affordable housing and food, a 
safe, lawful and clean environment in which to live, access to employment, and so 
on. These are all real issues for our constituents, in some cases more immediate 
than the human rights set out the Convention itself. 
 
The Committee therefore agrees that there are such things as basic social and 
economic rights that any just society ought to deliver. The only question is whether 
these rights should be justiciable. We strongly doubt this. We consider that debates 
over how best to deliver people’s social and economic needs are best left to the 
political arena. There is always a challenge in delivering economic and social justice 
against a backdrop of finite resources, requiring difficult decisions to be made, 
particularly at times of economic hardship. There may be legitimate disagreement, 
in good faith, about how best to do so. In our view, this decision-making is best left 
to be dealt with by way of a robust, democratic political process.  
 
3. How do you think it should apply to the UK as a whole, including its 
four component countries of England, Northern Ireland, Scotland and Wales? 
Again, this question is largely superseded by our answer to question 1.  
 
The Committee noticed a difference of views amongst witnesses about the prospect 
of human rights diverging north and south of the Border. Arguably this is already the 
case in the limited sense that the Scottish Parliament and the Scottish courts, may 
over the years have interpreted, and sought to deliver, Convention rights in a 
different way to the way in which the UK Parliament (when legislating for the rest of 
the UK) or the English courts have done so. However, what concerned some 
witnesses was the prospect of human rights law becoming more accessible in one 
part of the UK than in another, which they viewed as a regressive step. Other 
witnesses appeared less concerned at this prospect, seeing it as a natural outcome 
of the devolution process. We urge the Commission to give thorough consideration 
to these issues. 
 
The Committee is clear that the Scottish Parliament should be consulted on any 
legislative proposal that would affect human rights law in Scotland. Expert witnesses 
argued that a legislative consent motion would be likely to be triggered in such a 
case. But even if it were not, we consider that the matter is of such constitutional 
importance that the Scottish Parliament should be fully consulted. Careful 
consideration should also be given to the technical and drafting implications 
concerning human rights provisions in the Scotland Act were the 1998 Act to be 
repealed. 
 
4. Having regard to our terms of reference, are there any other views that 
you would wish to put forward at this stage? 
The Committee considers that the Commission’s membership appears quite 
narrowly drawn. We note in particular that the vast majority of Commissioners are 
legal professionals.  
 
In making this point, I wish to stress that this should not be interpreted as the 
Committee calling into question the credentials of any individual Commission 
member, each of whom appears to be eminently qualified. Our concern is as to a 
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lack of diversity of background and of work and life experience. We suggest that this 
places a particular emphasis on the Commission to ensure, and demonstrate, that 
its consultation and outreach has been wide-ranging. 
 
Christine Grahame MSP 
Convener 
11 January 2012 
 


