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The Human Rights Act does not give the European Convention on Human Rights the 
force of law in the United Kingdom. What it does is to lift a number of the Articles 
from the Convention and give the chosen Articles the force of law, in the sense that 
the rights contained in the chosen Articles are expressly conferred on “everyone” 
and the corresponding obligations not to violate those rights are imposed upon public 
authorities. 
 
One of the most striking things about this Act is the contrast between the way in 
which the rights and obligations are worded in the Human Rights Act and the way in 
which they are traditionally worded in UK statutes. Thus, for example, the wording of 
Art. 8 is: - 
 
Everyone has the right to respect for his private and family life. 

It then goes on to add an exception in words that appear in other Articles, namely:  

 
There shall be no interference by a public authority with the exercise of this right 
except such as in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others. 
 
Normally, when a UK statute is drafted, all the terms used in the statute are defined, 
for the, for the purposes of the whole statute, or for some specified part of it (and for 
no other purpose). So, for example, a word like “child” has to be defined usually, but 
not always, by reference to age; and there may well be a different definition of “child” 
for criminal or for various civil purposes. Similarly, a term like “motor vehicle” needs 
to be carefully defined within the context of the purposes of the statute to make clear 
whether or not it includes a motor assisted wheelchair, a scooter, a tractor. A more 
common example might be the many definitions of “road” for different purposes, 
such as traffic regulation, planning etc. etc.  The definitions are precise and ideally 
should leave nothing to the discretion of the judges or others tasked with applying or 
observing the statute. 
 
But in the Human Rights Act there are virtually no definitions of the terms used. So, 
for example, there is no definition of “private” or of “family life”. There is no definition 
of “a public authority” or of what is “necessary in a democratic society” or of “morals”. 
There is no definition of “respect for…family life”. 
 
The result is that all matters of definition are left to judges. The voice or the vote of a 
British judge has the same weight and value as the voice or vote of a judge from, 
say, Bulgaria or Azerbaijan, Russia or Turkey, even although their understanding of 
words like “family” or “necessary in a democratic society” may be rather different 
from that of a typical British judge (if there is such a thing, because one judge’s view 



2 

of what is necessary can be entirely different from that of his colleague). It is by no 
means clear what is meant by a “democratic society”: is Russia such a society? Is 
Kyrgyzstan? Or even Italy, where the PM and the rest of the government are not 
elected and the Media is largely controlled by one politician (Berlusconi)? 
 
The consequence of this is that the power to make the law is conferred on judges 
and it is virtually impossible for individual States to change that law: the recent case 
of CADDER illustrates well how the sovereign power of parliament to make the law 
was in effect taken away by a court exercising its power under the Human Rights 
Act. Yet I believe that one of the fundamentals of a democratic society is the 
Separation of Powers, notably the principle that the body that applies the law (the 
independent Judiciary) is different from and independent of the body that makes the 
law (the elected legislature). 
 
So it is not unreasonable to say that the HRA has weakened one of the pillars of 
democracy, the power of our elected representatives (who are accountable and 
removable) to change the law as made by judges who are not accountable or 
removable. The ECHR itself is amendable only if all 47 member states agree. That is 
why Parliament is effectively prevented from ruling that prisoners should not be paid 
compensation for having had to "slop out"; or from ruling that they should not have 
the right to vote.    
 
I should like to draw attention to one other feature of the Human Rights regime in the 
UK. The evils that were in the minds of those who drafted the ECHR were the evils 
perpetrated by the State institutions of Nazi Germany. That regime used State 
institutions to kill, torture, imprison, deport and rob people over whom they had 
control. So the Convention was framed to impose duties on State institutions not to 
kill, torture, imprison or deport people and to make them answerable in various ways 
and to various bodies for actions that might harm people in these ways. In one way 
therefore the Convention should be seen as a charter of duties on public authorities: 
if the authorities fail in their duties, anyone who is a "victim" has a right against the 
violator. What is noteworthy is that the "rights" that victims may seek to vindicate are 
essentially legal and political rights, not social and economic rights. And, as the 
duties are imposed only on public authorities, it follows that a person whose right to 
family life etc has been violated by the News of the World or the Sun has no remedy 
against the violator under the Human Rights Act. However, a person accused of 
crime and brought to trial can claim, to be victim of violation if he can accuse the 
prosecutor - clearly a public authority - of violating his Convention rights; and, of 
course, he is entitled to Legal Aid for his defence. That is why most of the cases that 
reach the courts are brought by those accused or convicted of crime (cf. the 
"slopping out" cases). 
 
Thus there is a strong case for enacting a British Bill of Rights to define and clarify 
the rights that we, the electorate, want to enjoy and to impose the duties on those 
whose actions can infringe those rights, even although the infringer is not a public 
authority. 
 
To conclude, I am entirely in favour of human rights. I just fear that our current 
system has been shaped exclusively by the origins of the Convention in the revulsion 
at the Holocaust, the vagueness of the language used in it and the interpretation put 
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upon its term by judges who are not in any democratic sense effectively accountable 
to anyone.  
 
John McCluskey 
1 December 2011 


