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A new British Bill of Rights (BBOR)? 

(What follows is a very brief summary of some of the considerations which might 

inform a discussion of the pros and cons of the suggested BBOR.) 

Background 

Council of Europe 

1. The United Kingdom is a signatory to the European Convention on Human Rights 

(“the Convention”), and UK citizens have the right to petition the Strasbourg Court 

directly, when all internal appeals have been concluded.  (But that court has a 

backlog of between 110,000 – 160,000 cases.) 

2. The UK is obliged to comply with judgments of the Strasbourg Court, which, like 

all final courts uncontrolled by a strong legislature, has been developing and 

expanding the content of the human rights set out in the Convention and the 

Protocols to it. 

3. The Strasbourg Court recognizes a “margin of appreciation” within which 

European states can decide for themselves how best to define and implement 

their obligations under the Convention.  Decisions such as Salduz v Turkey, 

which gave rise to the Cadder decision, have the effect of diminishing that 

margin. 

European Union 

4. Since the Lisbon Treaty came into force on 1/12/2009, the UK has also been 

subject to the Charter of Fundamental Rights (“the Charter”), which covers much 

of the same ground as the Convention but, confusingly, in different words. 

5. While the Charter only applies to the UK while it is implementing EU law, EU law 

covers an expanding area of activity, largely at the discretion of the European 

Court of Justice (see comment at paragraph 2 above). 

6. Under the new powers conferred by the Lisbon Treaty, the European 

Commission has a programme of criminal and criminal procedural legislation 

which is intended to provide more protection for the citizen than is provided by 

the Convention. 
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How do they come together? 

7. In order to resolve the perceived logical problem of the relationship between the 

ECJ and the Strasbourg Court, negotiations are under way to enable the EU to 

accede to the European Convention: 

a. This will enable appeals to be taken, on human rights issues, from the ECJ 

to the Strasbourg Court; but 

b. No-one knows how long the process will take. 

Discussion 

8. Within the UK, the policy of “bringing rights home” was implemented in the 

Human Rights Act (HRA) by making the rights set out in the Convention directly 

justiciable in the domestic courts. Parliament chose not to define what those 

rights were, for internal UK purposes. 

9. Developments in Strasbourg, Brussels and Luxembourg will have the practical 

effect of limiting further the “margin of appreciation” within which any new British 

Bill of Rights could operate. 

Could it be done? 

10. It would nevertheless be technically possible, but practically challenging, to 

produce a BBOR within the margin of appreciation left to the UK by the 

Convention and the Charter. 

11. It would of course be easy to give the UK citizen more rights than are currently 

provided for in the Convention or the Charter.  But it is unlikely that that is what 

HMG have in mind. 

Effect on Scotland Act? 

12. At present, human rights under the Scotland Act (SA) are defined by reference to 

the Convention rights set out in the Schedule to the HRA. 

13. If a new BBOR were introduced, it would add greatly to the potential for confusion 

if it did not apply throughout the UK. 

14. So, if a new BBOR is to be interposed between UK courts and the Convention, 

then it is likely that the SA will be amended to refer to the BBOR. 

Conclusion 

15. A new BBOR - 

a. Would enable the UK Parliament to make decisions within the margin of 

appreciation, for example, by teasing out the relationship between the 

Article 8 right to privacy and the Article 10 right to free speech; but  
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b. Could not limit the citizen’s right to go to the ECJ or the Strasbourg Court 

in appropriate cases. 

16. While there are difficulties over the way in which UK courts are interpreting 

Convention rights under the HRA, any new BBOR would give rise to new issues 

as to: 

a. What its provisions mean; and 

b.  Whether its provisions were compatible with the Convention or the 

Charter. 

17. The ultimate test for any new human rights document, as with any legislation, is 

whether it will produce practical benefits for the citizens it is designed to assist.  It 

is difficult to see that, in a field already heavily occupied by overlapping 

instruments with different and complicated rules as to justiciability, a new BBOR 

will meet that test. 

18. (But it would be good news for lawyers!) 

Patrick Layden 
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