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Justice Committee  
 

Scottish Civil Justice Council and Criminal Legal Assistance Bill 
 

Response from the Scottish Government to the Justice Committee  
Stage 1 Report 

 
I write in response to the Justice Committee‟s Stage 1 Report on the Scottish Civil 
Justice Council and Criminal Legal Assistance. I would like to take this opportunity to 
thank the Committee for its careful consideration of the Bill and all those who 
contributed to that consideration by giving evidence. 
 
I am pleased that the Committee supports the general principles of the Bill.  A 
number of important issues have been raised during Stage 1 proceedings and a 
detailed response to each of these is attached in the Annex to this letter.  
 
I hope the Committee finds this information helpful in its further consideration of the 
Bill.  
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
18 October 2012 
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Annex 
 

Scottish Civil Justice Council and Criminal Legal Assistance Bill 

Response to the Justice Committee Stage 1 Report 

PART 1: SCOTTISH CIVIL JUSTICE COUNCIL 

Status of the Council 

46.  The Committee accepts the Scottish Government’s reasons for not 
designating the Scottish Civil Justice Council as a non-departmental public 
body. This does not mean that the Council should be exempt from scrutiny 
and we do not anticipate that in practice it will be. We also expect that good 
practice principles will be observed in relation to appointments to the Council.  

I note the Committee‟s views regarding the status of the Council.  I believe the Bill 
provisions ensure a sufficient level of scrutiny of the Council‟s activity.  These include 
requirements for the Council to publish its recommendations, lay an annual report 
and business programme before Parliament, and for the Lord President to publish a 
statement of appointment practice.  On the issue of appointments, and as I stated to 
the Committee when giving evidence on the Bill, I am pleased that the Lord 
President has confirmed his commitment to set out a process that will draw on the 
principles set out by the Office of the Commissioner for Public Appointments in 
Scotland.  

Functions and powers of the Council (Sections 2 and 3) 

57. The Committee is satisfied that the powers and functions that the Bill 
confers on the Council appear overall to be appropriate and to give the Council 
sufficient flexibility to carry out its role. 

I note and welcome the Committee‟s view. 

58. The Committee notes that most stakeholders accepted, indeed welcomed, 
the Council having a policy as well as a rule-making remit, but that some 
sought reassurances as to where the boundaries of “policy” lay. The 
Committee is largely reassured by the Lord President’s evidence, which 
appears to indicate that the Council’s policy role in relation to the functioning 
of the civil justice system will be predominantly advisory and that any major 
decisions will continue to be made by the Scottish Government and Scottish 
Parliament. 

In relation to the functions of the Council in relation to policy matters and what 
overlap there might be with the functions of the Scottish Government and the 
Scottish Parliament, I hope it is helpful if I provide some clarification.   

Under the Bill provisions, the Council has explicit functions to make 
recommendations to the Lord President “on the development of, and changes to, the 
civil justice system” and to “provide such advice on any matter relating to the civil 
justice system as may be requested by the Lord President” (under sections 2(1)(d) 
and (e), respectively).   
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Under section 2 of the Judiciary and Courts (Scotland) Act 2008 (“the 2008 Act”) the 
Lord President has a duty “for making and maintaining arrangements for securing 
the efficient disposal of business in the Scottish courts.”  It is in this context that the 
Council‟s duties to advise the Lord President should be viewed.  The Council‟s 
advisory functions are intended to assist the Lord President in fulfilling his duties 
under the 2008 Act.   

The power of the Council to “provide advice and make recommendations to the 
Scottish Ministers on the development of, and changes to, the civil justice system” 
(under section 3(2)(f)) is included to make it clear that the Council may advise or 
make recommendations to Ministers, for example, in relation to matters which might 
require primary legislation.  The inclusion of a member of Scottish Government staff 
on the Council‟s membership will help to ensure that the Council is aware of and can 
take into account potential links to wider Scottish Government policy initiatives, and 
vice versa.  

I hope the Committee will be reassured that the Council‟s role will be essentially 
advisory, and that its functions under the Bill will not affect the capacity of the 
executive, the legislature and the judiciary to continue to make those decisions which 
appropriately rest with them.   

59. The Committee considers it important that the Council should have the 
freedom to decide its own priorities (subject to the overall scrutiny of the 
Parliament) in order to decide how best to implement the important reforms 
proposed in the Gill review. The Committee notes the Lord President’s view 
that modernising court rules is likely to be the Council’s initial priority.  

I note the Committee‟s view.  I believe it essential that the Council and the Lord 
President are afforded sufficient autonomy – within certain parameters, as the 
Committee has pointed out - to focus on implementation of the forthcoming 
programme of civil courts reform.   

Consideration of rules by Court of Session (section 4)  

63. The Committee accepts the Lord President’s assurances that it is 
extremely unlikely that any draft rule submitted by the Council will be rejected 
by the Court of Session. 

I note the Committee‟s view and would like to take this opportunity to mention that 
this was a key consideration when developing policy for the new Council.  The 
composition of the Council and its role in drafting and considering rules is intended to 
ensure the appropriate and most efficacious rules can be put in place. In addition, 
replacing the two existing civil rules councils with a single body which has an 
overview of the civil justice system should assist in mitigating the risk of rules being 
rejected by the Court of Session.   

Appointment of Council members by the Lord President 

84. The Committee is satisfied with the Council’s proposed membership range 
of between 14 and 20 members.  



4 
 

85. The Committee notes that a clear majority of mandatory appointees are 
members of the legal profession, but further notes that the Lord President has 
discretion to appoint up to six additional members. The Committee welcomes 
the Lord President’s assurances that a wide range of interests and users will 
be represented. The Committee notes the Lord President’s comment that the 
Council’s initial priority will be to draft rules of court, which he said would 
require specialist legal input. However, we have some concerns that, from the 
outset, the perspective of end users may not be represented. The Committee 
anticipates that the Council’s priorities may adjust over time and that the need 
for specialist legal input might then be reduced. We therefore expect that the 
balance of Council membership would shift to reflect that adjustment. In this 
connection, we note that the Scottish Ministers have powers under secondary 
legislation to adjust the Council’s mandatory membership.  

86. The Committee also notes the potential for Council committees…to help 
ensure that individuals from a wide spectrum of backgrounds and interests 
have input into the Council’s work. 

I note the Committee has some concerns about the representation of end users on 
the Council.  I would like to provide some reassurance in this regard.   

The Bill provisions allow a majority of „non-legal‟ members – up to 12 of the 
maximum 20 Council members need not be judges or members of the profession.  
Across 29 members of the existing civil rules councils, the legislation provides that 
only 2 (both Sheriff Court Rules Council appointments) are to be „lay‟ members. 

I understand that the Committee has heard evidence pointing to the conclusion of 
the Spencer Review in 2008 that the membership of the Civil Justice Council in 
England and Wales was weighted too heavily towards the judiciary and the 
profession and that it is now comprised of a more even balance of lay and legal 
members.  I would like to point out that the Civil Justice Council in England and 
Wales is a body primarily concerned with matters of policy.  Its functions under 
section 6 of the Civil Procedure Act 1997 (“the 1997 Act”) are as follows:   

(3)The functions of the Council are to include—  

(a)keeping the civil justice system under review,  

(b)considering how to make the civil justice system more accessible, fair and 
efficient,  

(c)advising the Lord Chancellor and the judiciary on the development of the 
civil justice system,  

(d)referring proposals for changes in the civil justice system to the Lord 
Chancellor and the Civil Procedure Rule Committee, and  

(e)making proposals for research. 

The balance of the Civil Justice Council‟s membership is not specified in the 
establishing legislation, which leaves the matter to the Lord Chancellor‟s discretion.  
The 1997 Act provides that the Council must include members from certain specified 
categories but that the overall number of members and the number of members to 
be drawn from each category is to be decided by the Lord Chancellor, after 
consulting the Lord Chief Justice.  Further, and importantly, the Civil Justice Council 
does not have responsibility for drafting rules of court.  That responsibility lies with 
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the Civil Procedure Rule Committee.  The Civil Procedure Rule Committee has 
between 14 and 17 members, 2 of which are lay and the remainder either judges or 
practitioners.  

In addition, and as the Justice Committee has noted, much of the work to be taken 
forward by the Council will be carried out at committee level, where I expect there to 
be ample opportunity for persons and organisations representing the perspective 
and experience of end users to become involved.   

The Committee has also noted that the Scottish Ministers will have a power under 
the Bill to amend the balance of the Council‟s membership if that were deemed 
appropriate.  Once the Council has carried out its immediate task of civil courts 
reform implementation that may prove an appropriate time to consider whether the 
membership needs any alteration.  As the Lord President identified in his evidence 
before the Justice Committee, after the proposed programme of civil courts reform 
has been implemented, the membership composition of the Council may require to 
be amended to reflect changing priorities.   

87. In relation to the appointments process, the Committee welcomes the Lord 
President’s assurances that he will draft a statement of appointment practice 
based on the principles set out by the Office of the Commissioner for Public 
Appointments in Scotland. However, we note the views of a large number of 
witnesses that the legislation should be strengthened so that such 
appointment principles are embedded in the Bill, and invite the Scottish 
Government to give this further consideration. 

I understand some witnesses have expressed concerns around a perceived lack of 
transparency around the appointments process under the Bill provisions.  I hope the 
following is of assistance in explaining why such provision was not included on the 
face of the Bill.  

The publication of the statement of appointment practice will be a new requirement.  
And under the new arrangements, the Lord President must consult Ministers before 
appointing or removing consumer representative members or any discretionary 
appointments and must consult the Law Society and Faculty when appointing 
solicitors or advocates.   

As I stated in evidence to the Committee the Public Appointments Commissioner for 
Scotland regulates Ministerial appointments.  The Commissioner will therefore have 
no role in respect of the Lord President‟s appointments to the Council.  The 
principles set out by the Office of the Commissioner for Public Appointments are 
specifically designed for Ministerial appointments to public bodies.  Furthermore, 
they are non-statutory, and may change from time to time. It would not seem 
appropriate to bind the Lord President in primary legislation to a set of principles 
which are not themselves in primary legislation, are designed for a different purpose, 
and are susceptible to change. 

The Lord President has nevertheless set out his intention to draw on the principles 
set by the Commission for Ethical Standards in Public Life in Scotland in setting out 
the appointments process.  I welcome that, and I trust that appointments will be 
made fairly, and in an open and transparent manner.  However, I consider it 
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appropriate to leave the detail of appointments to the Lord President and the Council 
itself (which I would expect to take a view on such matters).  I anticipate that different 
appointments procedures will apply depending on the nature of the appointment.  
For example, the Lord President and the Council may consider it appropriate that an 
expert in a particular area of law, or a person holding a certain office (such as 
Principal Clerk), should be appointed to the Council; it may not be appropriate in 
such a case for the OCPAS procedures to be followed in respect of these 
appointments.   

I consider that the arrangements for making appointments, and the new requirement 
to publish the statement of appointment practice in particular, provide for a 
sufficiently fair, open and transparent process, while affording the Lord President and 
the Council the degree of flexibility necessary.  Having considered the matter 
carefully, I am not minded to propose any further provision in the Bill in this regard.  

Disqualification and removal from office (section 9) 

93. The Committee considers it appropriate that the Lord President, as the 
individual ultimately responsible for the effective functioning of the Council, 
and, in a wider sense, of the civil justice system generally, should have the 
power to dismiss Council members. We note the Lord President’s 
observations that he expects the issue to arise seldom, if ever. 

I note the Committee‟s view and the Lord President‟s comments. 

Chairing of meetings (section 11) 

98. The Committee agrees with the Cabinet Secretary that any decision to 
appoint a deputy chair should be a matter for the Council, but that it should 
not be precluded from appointing a lay member to this role. However, we note 
that section 11(4) as currently drafted allows the Council to elect a deputy 
chair only from judicial members. 

Having considered the views expressed in evidence regarding the role of lay 
members on the Council, I agree that lay members should not be precluded from the 
position of deputy chair.  I consider it appropriate that the selection of the deputy 
chair should be left to the Council.  I therefore propose to amend the Bill so as to 
remove the requirement at section 11(4) that the deputy chair must be elected from 
the judicial members of the Council. 

Committees (section 13) 

107. The Committee welcomes provision being made for specialist committees 
in the Bill and sees these as being crucial in helping drive civil justice reform 
forward, especially in relation to specialist areas of civil justice. Given the 
concerns surrounding the membership of the Council, we see committees as a 
means to ensure that a broad spectrum of interests is represented while also 
allowing the Council to draw on particular areas of expertise if and when 
required. 

I note the Committee‟s views.   
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Accountability and transparency 

120. The Committee notes that, under Part 1 of the Bill, considerable power 
and responsibility accrues to the Lord President in relation to the running of 
the Council. However, the Committee considers that this is appropriate. The 
Lord President requires sufficient powers to push forward necessary civil 
justice reform. The Committee expects that the Council will comprise 
experienced and well-qualified members who will feel empowered to give 
robust advice to the Lord President, or to future Council chairs.  

I note the Committee‟s views.  I would also like to take this opportunity to inform the 
Committee that, subject to Parliamentary approval of this Bill, it is intended to bring 
an order under the Freedom of Information (Scotland) Act 2002 (FOISA) to 
Parliament next year to extend FOISA coverage to the Scottish Civil Justice Council 
and to the Criminal Court Rules Council.   

Administrative justice 

128. In relation to the oversight of administrative justice in Scotland, the 
Committee notes that the future is uncertain. However, we note that the 
Scottish Government proposes to establish a non-statutory advisory 
committee and is considering long-term issues. The Committee proposes to 
maintain a watching brief on this issue. The balance of evidence suggests that 
it may not be appropriate, in the meantime, for the Council to take on the 
function of oversight of administrative justice. 

I note the Committee‟s view.  I and the Minister for Community Safety and Legal 
Affairs will keep the Committee informed of developments in this regard.  

Resources 

139.  The Committee notes that the Scottish Government’s business case for 
funding the Council rests on combining the costs saved from abolishing the 
two current non-statutory rules councils with revenue from increasing court 
fees. 

The Committee will wish to be aware that the Scottish Government‟s consultation on 
court fees concluded in July of this year.  We are currently considering the 
responses received and intend to publish a consultation report along with our final 
proposals by early November.   

PART 2: CRIMINAL LEGAL ASSISTANCE 

Contributions from persons detained by the police   

152. The Committee welcomes section 17 of the Bill, which would enable the 
Scottish Ministers to disapply the requirement to obtain contributions from 
persons held for police questioning who request legal advice. The Committee 
seeks clarification that the Scottish Government intends to use this power and 
an indication of when this might happen. 
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I am pleased to see that while the Committee notes this provision could be seen to 
run counter to the overall aim of this part of the Bill, it understands that it is important 
to have scope to accommodate emerging situations within our overall policy intention 
of introducing contributions to criminal legal aid.  I am sympathetic to the argument 
that solicitors find it difficult to assess likely contribution when a client is in police 
custody.  I therefore intend to discuss potential to use this provision with the Law 
Society at the earliest opportunity. 

Scheme of eligibility 

155. In its report, the Subordinate Legislation Committee commented that the 
power to require the drawing up of a scheme of eligibility under section 18 is a 
“significant power” and that there seemed to be no good reason why it should 
not be exercised by way of subordinate legislation (specifically an affirmative 
instrument). The Justice Committee considers that this point appears to be 
well made, and would be interested in the Scottish Government’s response to 
it. 

It may be helpful to describe the content and purpose of the scheme of eligibility, 
which is intended to supplement/provide direction for the use of the provisions that 
will be contained in subordinate regulations.   

The scheme will provide direction to solicitors granting ABWOR on how to apply the 
undue hardship test. Separate guidance will encourage solicitors to refer applications 
to the Board for applicants where the solicitor believes that the applicant might  
suffer undue hardship as a result of the contribution the applicant would be due to 
pay.  In those cases the Board can then consider the application afresh.  

It is not considered that once the scheme is initially approved and published that it 
would be a static document.  As the scheme is concerned with what constitutes 
undue hardship for a client, or the dependents of a client, it is important that the 
scheme can be flexible and responsive to emerging needs.  I therefore envisage that 
the scheme would be a “living document” and one which the Board would keep 
under constant review.  For example, the Board produces guidance on how it applies 
the legal aid legislation.  This is shared with the Law Society of Scotland and other 
professional groups such as the Family Law Association before publication in the 
Legal Aid Handbooks which are published on the Board‟s website. This enables the 
Board respond to emerging concerns or to analysis which identifies the need for 
guidance.  

The Board anticipates that the scheme would be reviewed in a similar way.  I expect 
that Scottish Ministers‟ clearance of any revisals to the scheme could be obtained in 
most cases in just a few days.  If the scheme were contained in a statutory 
instrument we could find ourselves in a situation where necessary, and perhaps 
urgent, changes are required but a Parliamentary process must be followed which 
prevents quick dissemination of the change.  This could have a detrimental impact 
on those seeking criminal legal assistance in the interim and those providing it.  If the 
instrument were subject to affirmative process, the process of obtaining 
Parliamentary approval would be longer still.  It is vital that where we are concerned 
with undue hardship we are able to adjust and adapt quickly.  I therefore support the 
current provisions in the Bill.   
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A commitment has been made to provide a draft scheme to the Committee alongside 
draft regulations before Stage 2 and I would suggest that the SLC may wish to 
consider this issue again at that point. 

Contributions in appeals on behalf of deceased persons 

160. The Committee accepts that if the principle of making contributions for 
criminal legal aid is accepted, then that principle should be applied 
consistently. The Committee invites the Scottish Government to consider 
whether section 21 of the Bill could be applied so as to require a greater 
financial contribution from a person appealing on behalf of a deceased person 
than would have been required of the deceased person had they survived. If 
so, the Committee invites the Scottish Government to consider whether that is 
fair. 

Section 21 could indeed be applied in this way and it could also be applied to require 
a smaller contribution than would be required of the deceased person.  What this 
provision is intended to achieve is flexibility for the Board to determine the 
appropriate level of contribution for the circumstances of the case.  The 
circumstances of each case will be the key factor in determining whether it is better 
for the Board to seek a contribution from the deceased‟s estate or from the 
authorised person.  Because of that, it is impossible to lay down a hard and fast rule 
in legislation without creating inflexibility.  

Refunds  

177. The Committee is not opposed in principle to recipients of criminal legal 
aid making a contribution towards its cost. This is with the important proviso 
that any system devised to give effect to this principle must be carefully 
calibrated: it must be proportionate to the means of the individual and be 
sufficiently flexible to take into account particular personal circumstances (as 
discussed further below).  

178. The Committee notes that, whilst it is true that in many cases individuals 
may consider that they have no choice but to enter into civil proceedings, the 
prospect at least exists that if they win the case, they will recover expenses. 
The Committee therefore invites the Cabinet Secretary to consider further the 
issue of recovery of contributions in relation to criminal legal aid.  

I note the Committee‟s invitation to consider further the issue of recovery of 
contributions to criminal legal aid in certain circumstances of an acquittal.  I know this 
was raised in evidence and that I also commented on the issue. 

Firstly, in my view this Bill does not have the necessary scope to make provision 
about refunds in privately-funded cases.  Even if I were persuaded of the case for 
recovery of contributions, I consider it would be wholly inequitable to proceed with 
refunds in partially publicly-funded cases without the ability to make similar provision 
for those accused who have paid for their own representation in full.  

Recovery of costs in defending criminal proceedings has never been a feature of the 
Scottish criminal system, whatever is the case in other jurisdictions. 
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Secondly, some comparison on this issue has been made with the English system 
and I consider that this comparison may not be a fully rounded one.  In England & 
Wales, recovery of costs applications are made to the Crown. The process applies to 
legal aided and non-legal aided accused. The recovery of costs is recovery of all the 
defence costs, not just a legal aid contribution.  Even more importantly, the provision 
cuts both ways in England.  It is possible for the Crown to recover costs from a 
convicted defendant. There is no system of costs in the first instance criminal courts 
in Scotland and this is not proposed. 

In our proposals for developing the legal aid system in Scotland we have paid 
attention to the approaches of our English legal aid colleagues in for example, the 
level of contributions expected and in the scope of legal aid.  Our proposals for 
collecting appropriate contributions to criminal legal aid are much more generous 
than the contribution levels used in England and Wales.  We have not followed suit 
on these aspects of legal aid as they do not fit with our commitment to providing 
access to justice for as many people as possible and I would not wish to follow the 
approach taken in England on the question of recovery of costs. 

Finally, unlike civil proceedings, prosecution is undertaken in the public interest, on 
the basis of the test outlined in the prosecution code, that there is sufficient 
admissible evidence and that it is in the public interest to take action.  An acquittal 
does not equate to a finding that it was not in the public interest to take proceedings.  
The burden of proof on the Crown is rightly a high one of proof beyond reasonable 
doubt. 

It is not my intention to undermine the intentions of either the witnesses or the 
committee but I have considered the wider implications of this proposal.  For 
example, if a person was not to be awarded a refund on acquittal, as was suggested 
during the evidence session, a refusal to refund may be regarded as a weakening of 
the not guilty verdict.  This is not what I think the Committee intends in suggesting 
that refunds should be available for some acquittals but I think this is likely how 
refusals to refund would be perceived.  I also expect that any decision about whether 
a refund should be granted would have to have an appeal mechanism, potentially 
further prolonging a person‟s involvement with the criminal justice system. 

This demonstrates the complexity and sensitivity of the suggestion, the difficulty that 
would be encountered if it were to be put in place, and finally the potential to 
increase the legal aid bill – setting it against the point made by the committee in 
paragraph 232. 

Overall, then, and on balance, I am not persuaded that it would be right to make 
provision for the recovery of contributions on acquittal, either as a general rule or in 
some cases. 
 

Level of contributions 

198. The Committee notes the Scottish Government’s assurances that 
contributions towards criminal legal aid will be based on disposable income, 
not income alone, that the amount sought will in many cases be modest, and 
that around 82% of current criminal legal aid recipients are unlikely to have to 
make a contribution. The Committee also notes the Cabinet Secretary’s 
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assurances that the relevant regulations would be kept under regular review. 
The Committee considers it important that there should be no incremental 
movement towards an ever-wider category of people falling within the 
contributory net and seeks a commitment from the Cabinet Secretary that 
reviews will take place on a regular basis, to ensure that access to justice is 
maintained. 

I fully understand the Committee‟s concerns that the impact of any changes on legal 
aid contributions should be reviewed regularly.  I will repeat the assurance given in 
my evidence to the Committee that the regulations will be subject to regular review 
particularly with regard on their impact on access to justice, and that any 
amendments that need to be made to regulations to address areas of concern will be 
made.   

Following regulatory or legislative changes to the operation of legal aid, the Board 
and the Scottish Government monitor and review the changes to ensure that they 
are achieving the intended aims. The provisions in this Bill will be closely monitored 
by the Board and the Scottish Government, working closely with the Law Society of 
Scotland.  

I can also reassure the Committee that these proposals will not lead to an 
incremental increase in contributions.  It is, and will remain to be, our intention that 
contributions will be reasonable in light of the financial circumstances of the 
applicant. As confirmed by Scottish Government officials during Stage 1 evidence, 
the Bill specifies disposable income of £68 a week as the level below which 
contributions cannot be levied, however that figure can be amended upwards by 
regulations.   

199. The Committee asks the Scottish Government to provide more 
information on what overall rationale or set of principles it applied, and what 
factors it took into account, in determining the bands of income set out in the 
Policy Memorandum, and the levels of contribution that are to apply in respect 
of each band. The Committee also asks for similar information in relation to 
the proposals on capital.  

One of the principles we applied is to have consistency in contribution thresholds 
between the different aid types used in criminal cases (essentially, ABWOR when 
pleading guilty, and criminal legal aid when pleading not guilty).  The disposable 
income “free threshold” has been set at £68 per week on the face of the Bill, which is 
the weekly equivalent figure of the free threshold figure for civil legal aid and 
ABWOR.  It is more generous that the threshold used in England and Wales, which 
is £65 per week.   

Another guiding principle is to set levels which are broadly consistent with wider 
public provision – in other words, not to require any contribution from people whose 
income would be regarded as below the level at which state support is essential.  
The starting level for contributions has historically been aligned to Income Support 
levels, and £68 is just over the personal allowance level for a single person over 25 
at 2011-12 rates. 
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The third principle we have adopted is to avoid sharp thresholds, leading to a large 
difference in contribution based on a small difference in income or capital. The 
details of this are set out below. 

The graduated approach is in marked contrast to the approach in England and 
Wales, where a person over the financial threshold is required to pay their full costs 
(in the lower courts) or 90% of their monthly disposable income (in the Crown Court). 
(In other words, a defendant in the Magistrates Court with an annual household 
disposable income of £3,400 (the threshold equates to £283.17 per month) receives 
no legal aid at all.)  

For disposable capital, the threshold has been set at £750 on the face of the Bill 
which is higher than the average case costs for all criminal ABWOR and summary 
criminal cases.  Excess capital above £750 will also lead to graduated contributions 
namely 50% contribution from the range £750 to £1,000, 75% from £1,000 to £1,250, 
and 100% over £1,250.  In civil legal aid, the full contribution of capital is required 
where disposable capital exceeds the threshold.  

The new undue hardship test means that more people will qualify for criminal 
ABWOR than at present as household outgoings cannot be taken into account in the 
present ABWOR assessment.  This means that there are currently accused who 
cannot get representation if they want to plead guilty at the start of the case.  As a 
result, there is currently a perverse incentive of having to plead not guilty to obtain 
summary criminal legal aid.  Doing so may not always be in the accused‟s best 
interests, and is certainly not in the best interests of the justice system.    

I agree that the regulations and income and capital thresholds must be kept under 
regular review.  The Scottish Government and the Board will do this alongside the 
annual uprating of the A&A Keycard.      

How a contribution will be calculated will be set out fully in regulations.  It is difficult 
to summarise what is a fairly complicated equation, but put broadly the contribution 
is the result of multiplying the length of the case by part of the accused‟s income and 
by a multiplier.   

Where a person‟s disposable income exceeds £68 per week, there are graduated 
contribution rates: higher rates of contribution apply to higher disposable income 
levels.  Using graduated rates in this way, as opposed to setting a fixed percentage 
of disposable income on the excess over £68 is fairer to applicants on lower incomes 
as a lower proportion of their income is taken into account in calculating the amount 
of contribution payable.  For civil legal aid, weekly disposable income between the 
£68 and £222 threshold results in a fixed contribution rate of 33% applied to all 
income in that range.  The proposals here range from 20% to 70% for the 8 week 
period of a JP ABWOR case to 5% to 30% for the 52 week solemn and criminal 
appeals cases.   

200. The Committee is disappointed that an Equality Impact Assessment on 
Part 2 of the Bill was not published during consideration of evidence at Stage 
1. An EQIA would have assisted the Committee in its scrutiny of the evidence 
and preparation of the report. Further evidence or data on the effect on the 
income of households would have been helpful, for example, whether it is 
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appropriate for the income of a spouse or partner to be taken into account 
when calculating eligibility for criminal legal assistance. 

Administrative delays led to the publication of the Equality Impact Assessment for 
the Bill later than intended and I would like to apologise for the Committee for the 
information contained in it not having been provided at an earlier stage in the Bill 
proceedings.  

Careful consideration has been given to any potential impact on different equality 
groups arising from the Bill provisions in respect of both the Scottish Civil Justice 
Council and criminal legal assistance. 

No negative impacts were identified in relation to the proposals for the creation of the 
Council.  The Council will aim for the development of a fairer, more efficient and 
accessible civil justice system and it is therefore expected there will be positive 
benefits for all types of person, including equalities groups, across Scotland. 

No negative impacts were identified in relation to the proposals for contributions in 
criminal legal assistance.  The Scottish Government and the Scottish Legal Aid 
Board will continue to consider equalities issues in implementing the Bill provisions 
and engage with a range of stakeholders to ensure no negative impacts occur. 

I have asked my officials to look into the Committee‟s query about household income 
and will provide this when sending the draft regulations to the Committee prior to 
Stage 2.     

201. In relation to people with disabilities, the Committee recognises that the 
UK Government’s proposals on welfare reform have created uncertainty. The 
Committee considers that people with disabilities should be no worse off 
under the Part 2 proposals if the UK Government’s reforms go ahead than they 
would be currently, and would encourage the Scottish Government to use the 
flexibility inherent in the proposals to work towards that outcome.  

I fully endorse the points made by the Committee on the need to minimise the impact 
of these proposals on those with disabilities who access legal aid.  I am also 
conscious of the uncertainty surrounding the impending welfare reforms.  I can 
reassure the Committee and witnesses that we are working very closely with 
colleagues across Scottish Government and DWP to assess the proposals as they 
develop.  This close working also includes the Board who are seen as a key partner 
in discussions on the potential impact of welfare reforms.   

In relation to people with disabilities, my initial view was that it was appropriate to 
take disability related benefits into account in the assessment of disposable income, 
but that this should be counterbalanced by deducting any additional disability related 
expenditure. However, I have been persuaded by the strong case put forward by 
Capability Scotland and others that it would be difficult in many cases to accurately 
quantify these additional costs, meaning that some people might be asked to pay a 
contribution from income that was not in fact disposable. 

To remove this issue in as many cases as possible, I have therefore agreed with 
Capability Scotland and the Board that any payment of Disability Living Allowance or 
its successor the Personal Independence Allowance should be disregarded in 
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assessing the applicant‟s disposable income. I note that a number of those in receipt 
of DLA will also receive a passported benefit such as income support. Those people 
would not be asked to pay a contribution based on their income, regardless of the 
treatment of their DLA. A further group may have no or very little income in addition 
to their DLA. But for their receipt of DLA, it is likely that many such people would also 
qualify without a contribution as their disposable income would fall below the £68 
threshold, particularly once general allowable outgoings and dependent allowances 
were taken into account. Those people will benefit directly from my decision to 
disregard DLA as no assessment of their additional disability related expenditure will 
be required.  

However, there is a further group that may both receive DLA and have further 
income that would take them above the £68 threshold, even after regular outgoings 
are taken into account. For this group, I believe it is right that account be taken of 
costs that arise from their disability but which exceed the level of DLA payment they 
receive. While I appreciate that this may bring some additional complexity to the 
calculation of disposable income, this is likely to impact a relatively small number of 
cases. In any event, I think that this is necessary to ensure that the circumstances of 
potentially vulnerable clients are properly taken into account. That is not the case 
under the current ABWOR rules, which make no allowance for additional expenditure 
at all. 

This position has been agreed in discussion with Capability Scotland, and I am 
grateful to them for raising these issues and working with us to get to this point. Of 
course, further work is required to develop effective means by which this principle 
can be put into practice, to minimise the burden on disabled applicants, solicitors and 
the Board. We want to find as straightforward and proportionate a mechanism as 
possible to enable identification, quantification and verification of disability-related 
expenditure and it will be important for us and the Board to work with Capability 
Scotland and other relevant colleagues as we face this considerable but important 
challenge. 

Collection of contributions 

217. The Committee welcomes the proposal in Part 2 to designate 
contributions towards summary criminal legal aid as fees. This should be of 
some assistance in helping firms maintain turnover. 

218. However, the Committee notes the strong and widespread concerns of the 
solicitors’ profession that requiring them to collect summary criminal legal aid 
contributions will be difficult in practice and will lead to them writing off a 
proportion of their income from criminal work. The Committee accepts that 
there would be significant resource implications in requiring SLAB to 
undertake this work, but also notes that SLAB are likely to be better placed to 
maintain and enforce collection systems. The Committee invites the Scottish 
Government to reflect further on this issue. 

219. The Committee also notes the legal profession’s concerns about the 
proposed timeframe for making contributions and the practical difficulties this 
may create. The Committee understands these concerns and invites the 
Scottish Government to consider further how they can be addressed.  
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220. The Committee agrees with the Scottish Government that the current legal 
aid system might, in some cases, create a perverse incentive for an accused 
person who accepts their guilt not to plead guilty at the first opportunity 
because delaying the plea to the trial rules out the need for the solicitor to 
collect a contribution. This does appear to be a flaw in the current system. On 
the other hand, the existence of this perverse incentive perhaps underlines 
that there may be a practical difficulty in requiring solicitors to collect 
summary criminal legal aid fees from clients. 

I note the point the Committee makes about contributions being classed as fees. I 
take the view that these are the fees payable from the client to the solicitor in 
question.  I resist the perception that in collecting a client‟s contribution to their legal 
fees, solicitors are acting as collection agents for the Scottish Legal Aid Board or the 
legal aid fund.  They will collect the fee for their services in same way as they might 
do for private or ABWOR clients.  The Scottish Legal Aid Board will pay its 
contribution to that fee directly to the solicitor and so should the client. 

There is also a business gain in solicitors collecting contributions directly from a 
client; a decision to divert collection responsibility to the Board would not of itself 
change the level of fee that the Board would pay to a solicitor.  The Board would 
continue to pay the correct level of legal aid fee to the solicitor and the balance of 
client contribution could only be paid once that contribution had been collected.  That 
could lead to a delay in a solicitor receiving the client contribution and being able to 
bank it.  Therefore, collecting directly from a client would, in most cases, result in 
quicker payment of their contribution to their legal fees. 

I would respectfully disagree with the Committee that SLAB is likely to be better 
placed to collect summary contributions from clients than the solicitors with whom 
the client has a relationship.  

It may be appropriate to reflect that the collection of fees is already standard practice 
for solicitors dealing with criminal and civil cases in which ABWOR is available.  I 
would suggest therefore that in terms of business practice what we are proposing 
does not constitute unchartered territory for solicitors.  There are few solicitors 
whose work comprises solely criminal practice who would not already have 
processes in place to collect contributions from clients in respect of ABWOR. 
Similarly, many solicitors will also have arrangements in place to collect private fees.  
The Board has advised that of the 596 firms registered with them to provide criminal 
legal assistance (excluding PDSO and the Solicitor Contact Line), 399 are also 
registered to provide civil legal assistance – that is 67%. Firms who do civil work 
have to have a client account and means of collecting client‟s money. 

Therefore, I would expect that most solicitors are already either collecting 
contributions for ABWOR or private fees.  

It has been suggested that solicitors will suffer a loss of income as a result of 
collecting contributions, some of which is based on the decision of some solicitors 
not to collect ABWOR contributions. As was pointed out by Justice Scotland in their 
written evidence to the Committee, that is a decision for individual solicitors.  I would 
suggest that this should not be a driver for making decisions on public policy.  
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We have seen that SLAB modelling tells us that the majority of clients will not have 
to make a contribution.  Of those that do, the vast majority of those will be very low.   
The Board‟s modelling of the financial circumstances of existing applicants for 
criminal legal aid has shown that only about 18% of all applicants will have a 
contribution to pay.   

In summary criminal cases (summary criminal legal aid and ABWOR), the modelling 
has shown that of that 18%: 

 36% of those assessed with a contribution will pay below £100 and 

 44% will pay below the current ABWOR maximum contribution of £142.  

 60% will pay less than £250. 

The Board also looked at the likely impact of collecting contributions on a number of 
medium sized firms around the country.  They looked at the likely numbers of cases 
with a contribution and the values of these contributions, based on the firms‟ actual 
number of criminal cases and the payments they received for criminal legal aid 
cases over a year. (December 2010 to November 2011.) 

These firms would be likely to have to deal with between 29 and 167 summary 
criminal and ABWOR cases with a contribution over the year, which ranged between 
7% and 10% of their total criminal legal assistance cases.  The value of the 
contributions in these cases as a % of their total earnings from criminal legal 
assistance in the year ranged form 2.6% to 6%.  Therefore, in these firms, the Board 
will continue to pay these firms between 94% and 97.4% of their current earnings in 
full.  

I remain of the view that the value of contributions is likely to be very low and the 
applicant will have been assessed fairly and transparently as being able to afford the 
contribution. For ABWOR cases, the solicitor will have assessed the eligibility of the 
client for legal aid, will have the power to refer to the Board on undue hardship 
grounds and will have built a relationship with the client around the details of the 
case.  The collection of assessed contributions falls in line with that range of 
responsibilities of a firm of solicitors, including the collection of clients‟ fees.   

I think it also worth noting that moving to the proposal of SLAB collection of all 
contributions will have a significant and negative impact on the savings that can be 
achieved by this Bill.  

In terms of the points made in paragraphs 219 and 220, I wonder if this is based on 
an assumption that if solicitors collect then they will only be able to collect over the 
8,10,13,20, 26 week periods. That is not the case. These are the periods the solicitor 
or Board will use to assess how much the applicant can afford to pay. Solicitors will 
be able to agree with the applicant how payment of the contribution should be made. 
At present, we know that some solicitors ask for their fees to be paid upfront.  
Arrangements for payments of contributions would be a matter for individual 
solicitors and their clients.  

Evidence presented makes reference to some situations where the trial diet is set 
very shortly after the first appearance - e.g. An Edinburgh Sheriff Court Domestic 
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Abuse Court where the trial is set to take place in 8 weeks. We can look at scenarios 
like this which fall outwith the norm to see whether particular arrangements need to 
be made. They also make reference to people appearing from custody who plead 
guilty and the difficulty in recovering a contribution from them. However, if there is 
any on-going procedure, for example, a deferred sentence, then there will be on-
going contact between the agent and the client. 

The Committee acknowledges that just now it may be more attractive to plead not 
guilty and apply for criminal legal aid to avoid paying a contribution under ABWOR if 
they plead guilty.  and appear to be suggesting that actually this might show an 
inherent problem in that the system was designed that way because it is too difficult 
for solicitors too collect. The existence of this perverse incentive does not mean that. 
The legal aid system has grown in complexity over the decades. The different types 
of legal aid were designed during a time when the justice system was very different. 
ABWOR is now used in far more cases that was ever initially envisaged. 

I hope this is helpful clarification for the Committee. 

Potential impacts on the operation of the criminal justice system 

232. The Committee understands and accepts the need for the Scottish 
Government to make cuts to the overall legal aid budget, and that this entails 
making difficult decisions. However, it is crucial that any savings made are not 
effectively cancelled out, as a result of the changes being made having 
unintended consequences. 

I agree entirely with the Committee on this point that underlines some of the difficult 
decisions that have been made in developing the Bill.  It is a point that will remain 
with me as we move through the passage of the Bill. 

233. The Committee notes the concerns of the legal profession that requiring 
solicitors to collect summary criminal legal aid contributions might have 
knock-on effects for the effective running of the criminal justice system. These 
include a possible increase in adjournments and in party litigants. 

234. The Committee calls for the changes under Part 2 to be carefully 
monitored. Additionally, we recommend that the Scottish Ministers report to 
Parliament 3 years after the changes come into effect. The report should set 
out the effect, if any, of the proposals on the effective functioning of the 
summary criminal justice system, including any additional costs arising. The 
report should also set out whether the proposals have had any effect on 
access to justice, for instance whether it has had an effect on the availability of 
criminal legal advice and representation in rural areas. 

It is unlikely that the courts would be willing to adjourn a case so that a solicitor could 
have more time to collect a contribution from an accused; the court do not adjourn at 
present where a privately paying client has not paid his fees. In legal aid cases, 
solicitors are always paid at the end of the case – because the Bill provides that 
contribution payments are treated as fees this means that a firm will have the 
opportunity to be paid earlier than at present. It is therefore unclear why the non 
payment of a contribution at the start of a case would cause difficulties for the firm.     
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It was suggested that solicitors would withdraw from acting for a client where they 
had not paid their contribution.  Recent research conducted by the Board showed 
that 85% of clients would want to use the same solicitor if charged again.  The 
relationships that solicitors build up with their clients is an important feature of the 
justice system, and indeed was reflected in the significant changes in criminal legal 
aid in 2008 when specific provisions were made for “appointed solicitors”.  These 
changes reflected the trust that clients have in the advice given to them by their own 
solicitors.  For these reasons, we believe that it will be in the interests of both clients 
and solicitors to avoid the situation where solicitors feel that they have to withdraw 
from acting.   

We think it will be rare for a person to be unable to find representation.  However, the 
Scottish Government and the Board will be discussing with the Law Society suitable 
alternative arrangements to ensure alternative provision is available in that small 
number of cases. I understand that the Law Society has written to its members to 
advise that the Committee‟s suggestion for a safety net provision through the PDSO 
would be impractical and unnecessary, and I would want to discuss that view with 
them.   

In any safety net provision, people who do not pay their contributions should not be 
in a better position than those who do pay their contributions.  If the PDSO were to 
take on these cases the fact that representation is being provided by the PDSO 
would not remove the requirement on the person to pay a contribution, and payment 
would be sought.  

In relation to arguments that there might be an increase in the number of 
unrepresented accused at court, this was not the experience in England and Wales.  
In Crown Court cases, the percentage of unrepresented accused remained the 
same, 0.7%, before and after the introduction of contributions.  However, what did 
increase was the percentage of privately funded clients which rose from 3.6% in 
2009 to 13% in 2011. Whilst the system in England & Wales does allow for recovery 
of costs, this would not account for the movement between legal aid and private 
funding, which applies to both types of client.  

I am happy to make a commitment to report back to Parliament on the impact of 
these proposals.  As I have stated in my evidence session and earlier in this paper, 
the legal aid system is constantly reviewed to ensure that the principles of access to 
justice are being met.  This allows for mitigating action to be taken promptly.  The 
impact of these provisions will fall within the scope of that approach to regular 
review.  I have noted the point of impact on rural areas in particular.  I am not aware 
of any issues around the availability of legal aid solicitors in rural areas but I will ask 
the Board to monitor that.   

ECHR compliance 

244. The Committee invites the Scottish Government to address concerns 
expressed by some witnesses that the way in which Part 2 of the Bill is 
implemented might give rise to ECHR concerns in the individual 
circumstances of particular cases. A fair trial is a fair trial, regardless of the 
gravity of the charge. 
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245. One situation where concerns might arise is where an accused is left 
without legal representation during a trial. The Committee notes the Scottish 
Government’s suggestion that the Public Defence Solicitors’ Office might 
serve as a “safety net” for the unrepresented, but notes that the issue is not 
resolved.  

246. The Committee also invites the Scottish Government to reflect upon 
evidence that setting the parameters for financial contributions at appropriate 
and equitable levels is crucial in ensuring compliance with Article 6 and to 
ensure that any scheme ultimately proposed under the Bill is robustly “ECHR-
proofed”, at regular intervals, having regard to the vulnerability and poverty of 
many of those who come into contact with the criminal justice system. 

The Committee has reflected on the range of evidence given on this issue.  The 
compliance of any Bill must be assured before it is introduced to Parliament and this 
Bill is no different.  That said, I do appreciate the concerns that much of the detail of 
this Bill will be in regulations to be made under the Bill rather than on the face of it.  I 
would expect that sight of the draft regulations will reassure that what is proposed as 
regards computation of income and capital is not different to the rules which already 
apply, and that the contributions due are set at realistic amounts which an accused 
can afford without hardship.      

One of the suggestions made by the Human Rights Commission is a review of 
human rights impact on Part 2 of the Bill.  I have made a commitment to regularly 
review impact and report to Parliament and I would intend that a review of human 
rights impact would be included in that report.   

On the potential for an accused being left unrepresented this is an issue on which I 
have commented on above and have been having, and continue to have, 
discussions with the Board and the Law Society. 

 
Kenny MacAskill 
Cabinet Secretary for Justice 


