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Justice Committee  
 

Police and Fire Reform (Scotland) Bill  
 

Response from the Scottish Government to the Justice Committee’s  
Stage 1 Report 

 
This letter responds to the Justice Committee’s report on the Police and Fire Reform 
(Scotland) Bill, which was published on 2 May 2012. 
 
I would like to thank the Committee for its thorough and positive consideration of the 
Bill, and for its support for its general principles.  The attached annex sets out the 
Scottish Government’s detailed response to the Committee’s findings.   
 
I look forward to Thursday’s debate, and to continuing to work with the Committee as 
the Bill progresses through its Parliamentary stages. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
9 May 2012 
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POLICE AND FIRE REFORM (SCOTLAND) BILL: SCOTTISH GOVERNMENT RESPONSE TO THE JUSTICE COMMITTEE’S STAGE 1 
REPORT 
 

 Committee conclusion  
 

Scottish Government’s response 

 Scottish Police Authority and Scottish Fire 
and Rescue Service Board 

 

 Role, size and composition  

2. We are of the strong view that the primary 
function of the SPA and of the SFRS Board is 
to govern the new services and to hold the 
chief constable and chief fire officer to 
account. 

The Scottish Government welcomes the Committee’s recommendations on 
the role, size and composition of the Board.  These Boards will play a crucial 
role in the success of the new services. 
 
We strongly agree that the primary function of the Boards is to govern the 
new services and hold the chief officers to account – not to provide local 
representation.  
 
We also welcome and share the Committee’s view that the composition of the 
Board should not be prescribed in legislation, particularly as the appropriate 
size and composition may change over time.  It is more important that each 
Board should have the right combination of members to do their jobs 
effectively, and that those members should be appointed on the basis of 
experience, ability and suitability.  Arrangements are being made to provide a 
comprehensive induction for the Chair and members of the Boards on 
appointment to ensure that the Boards operate to the highest standards.  
 
In terms of the size of the Boards, the Scottish Government notes the 
Committee’s views, and will take a final decision following the Stage 1 
debate. 
 
The Scottish Government also strongly agrees that the Boards should take 
steps to be open and transparent and to engage stakeholders and 
communities in their work.  We fully expect the SPA and SFRS to meet in 
public and publish their papers, but we want that transparency to go further, 
and for both organisations to consider innovate ways of opening up their 
decision making and allowing others to contribute.   

3. We are not convinced that the Bill should 
specify a set number of either lay or local 
authority members to sit on the boards, as we 
believe that flexibility is required to ensure the 
most suitable individuals are appointed. 

4. The Committee is reluctant to stipulate the 
size of the SPA and SFRS Board, as we 
believe that the quality and experience of their 
members are far more important than 
numbers. However, we lean towards the view 
that a board of fewer than 11 members would 
not provide the breadth of knowledge and 
experience required to demonstrate effective 
governance, nor would it allow for the 
vacancies and absences that will inevitably 
arise. 

5. The Committee recommends that part of the 
Boards’ initial work should include suitable 
training for all members to ensure they are 
equipped to contribute effectively to the work 
of the boards. 

6. The Committee agrees with witnesses that the 
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SPA must be transparent in delivery of its 
functions, including holding its meetings in 
public and publishing its papers, to 
demonstrate accountability and gain trust, 
particularly with the public. 

7. We believe that the same principles of 
transparency should apply to the SFRS 
Board. 

 Relationship between the SPA and SFRS 
Board and local government 

 

8. We are not convinced that there is a need for 
a formal mechanism to be included on the 
face of the Bill to help resolve disputes 
between the national police or fire and rescue 
boards and local authorities. 

The Scottish Government welcomes and shares the Committee’s views about 
the value of a statutory dispute resolution mechanism.  Such a mechanism 
would risk becoming the first port of call as soon as issues arise, and could 
detract from the important relationship between the local authority and local 
senior commander/officer. 

9. The Committee asks the Scottish Government 
to provide greater clarity on the relationship 
between the national boards and local 
authorities, perhaps within the guidance it is 
developing on local scrutiny mechanisms. 

The “Pathfinder” pilots are currently considering the relationship between the 
national boards and local authorities.   The findings from those pilots, which 
we plan to make publicly available, will help inform any guidance on this 
issue.  A Learning Network has been established to enable the Pathfinders to 
share good practice as they develop their new local scrutiny and engagement 
arrangements and this group, which cam together for its first national network 
even on 19 April, is currently sharing information through an online 
Knowledge Hub which is freely available to all interested parties at 
https://knowledgehub.local.gov.uk/group/localscrutinyandengagementnetwork 
 

 Power to specify the type of goods and 
services the SPA may provide 

 

10. The Committee notes the Subordinate 
Legislation Committee’s concerns that the 
power to specify the type of goods and 
services the SPA may provide appears to be 
“very general”. On balance, however, we 
accept the Scottish Government’s 
reassurances that the power will only be 
exercised in certain circumstances and that 

The Scottish Government welcomes the Committee’s views on this issue.  As 
we made clear in our response to the Subordinate Legislation Committee on 
30 April, the Bill already effectively provides that this power would only be 
exercisable in connection with functions of the SPA and Police Service. 
 
While the power to specify the types of goods and services which might be 
provided is not subject to specific constraints, the SPA’s power to provide 
goods and services (and make arrangements for their provision by the Police 

https://knowledgehub.local.gov.uk/group/localscrutinyandengagementnetwork
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the Scottish Parliament will have an 
opportunity to examine the related 
subordinate legislation. 

Service) is itself constrained.  In particular, section 84(2) makes clear that the 
SPA can only provide such goods and services as may be specified under 
subsection (1)(b) if it considers the provision of those goods and services to 
be “appropriate and consistent with the proper carrying out of its functions”.  
 
Section 84(4) makes clear that arrangements may be made for the provision 
of goods and services specified under subsection (3)(b) where this is 
consistent with the proper carrying out of police functions.  It is by this 
mechanism that the Bill seeks to ensure that goods or services are provided 
only where there is a connection with the functions of the SPA and police 
service.   

 Reserves  

11. The Committee is unclear as to why the Bill 
does not give the SPA and SFRS the ability to 
accrue reserves. We therefore ask the 
Scottish Government to provide an 
explanation as to why this power, which was 
available to the police and fire and rescue 
authorities and joint boards, is being removed. 

Public bodies operate to different financial rules to local government.  All 
public bodies are required to operate within a financial regime set by HM 
Treasury which does not allow the holding of reserves locally.   
 
Large sections of the public sector in Scotland operate effectively and 
efficiently in this way.  These range from relatively small organisations such 
as the Police Complaints Commissioner for Scotland with a budget of around 
£1 million; to bodies such as Greater Glasgow and Clyde Health Board with a 
budget of £1.9 billion, to the Scottish Government with a budget in 2012-13 of  
about £28 billion.   
 
The Scottish Government is confident that, with large single budgets, the 
SPA (with a budget of around £1.4 billion) and SFRS (with a budget of 
around £350 million) will be able to operate efficiently and effectively in the 
same way as all these other bodies do. 

 Role of the Scottish Ministers  

12. The Committee believes there must be a 
balance between operational independence 
and democratic accountability of the police 
and therefore accepts the Scottish 
Government’s position that use of the power 
of direction may be necessary in very limited 
circumstances and in relation to non-

The Scottish Government welcomes the Committee’s recognition of the 
balance the Bill seeks to strike between operational independence and 
democratic accountability.   
 
The Scottish also shares the Committee’s view that a definition of operational 
independence on the face of the Bill would not be helpful, and believes that it 
would risk putting some aspects of policing beyond scrutiny and 
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operational matters only. Furthermore, we are 
not convinced that including a definition of 
operational independence on the face of the 
Bill would be helpful. 

accountability. 
 
The Bill very clearly defines the respective roles and responsibilities of the 
Chief Constable, the SPA and the Scottish Ministers.  It is also absolutely 
clear that the only person who can direct and control constables is the Chief 
Constable, and that the only person who can direct the Chief Constable in the 
investigation of crime is the Lord Advocate or appropriate procurator fiscal.    
 
Scottish Ministers are not persuaded that guidance or a protocol would add to 
that clarity.  The Government will, of course, continue to work with all 
stakeholders to make sure that the clarity in the Bill is translated into policy 
and practice. 
 
 

13. We do however acknowledge the genuine 
concerns of witnesses on this matter and 
would urge the Scottish Government to work 
with stakeholders to try to allay these fears, 
perhaps by developing guidance or a protocol 
and making use of suggested definitions of 
operational independence, such as that 
provided by the Scottish Police Federation, as 
a starting point. 

 Role of the Scottish Parliament  

14. The Committee accepts that the move to 
national services and the abolition of local 
government authorities and boards places an 
onus on the Scottish Parliament to enhance 
and formalise its scrutiny of the police and fire 
and rescue services. Accordingly, we 
welcome provisions in the Bill requiring 
strategies and plans to be laid before the 
Parliament. 

The Scottish Government welcomes the Committee’s findings.  Effective 
Parliamentary scrutiny is essential to democratic policing, and the Bill 
provides many opportunities for such scrutiny.   
 
In the Scottish Government’s view, the Justice Committee would be best 
placed to take the lead in relation to such scrutiny, given the breadth of its 
activities.  However, Scottish Ministers recognise that is a decision for the 
Parliament itself to make.  The Scottish Government will provide whatever 
assistance is required.  
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15. The Committee considers that there is a 
strong case to be made for the Bill securing 
Parliamentary oversight of the police. 

 

16. The Committee agrees with the Finance 
Committee that effective post-legislative 
scrutiny of the move to single services will be 
crucial and would welcome a commitment by 
the Scottish Government to provide sufficient 
information to assist this process. 

 Priorities, strategic and local plans, and 
annual reports, including local scrutiny 

 

17. The Committee notes that the chief constable 
is to be involved in preparation of the strategic 
and annual plans, but we are unclear as to 
exactly what “involve” means in practice. We 
therefore seek clarification on this and on why 
there is no similar requirement to involve the 
chief constable in the preparation of the 
strategic police priorities. 

The SPA and the Chief Constable are separate entities.  The Bill is clear that 
the SPA is responsible for the preparation of strategic and annual police 
plans, but that it must involve the Chief Constable.  This will ensure that the 
Chief Constable has an active and meaningful role in the development of the 
Plans.  It also enables a flexible approach to such involvement, rather than 
prescriptive processes and procedures.  
 
The Bill enables the Scottish Ministers to determine strategic police priorities 
relating to the policing of Scotland or the carrying out of the SPA’s functions.  
It requires Ministers to consult the SPA and a range of other persons, which 
we expect would include the Chief Constable.   

 Local accountability and scrutiny  

 Local Budgets  

18. The Committee believes that, in the interests 
of transparency and accountability, a 
“snapshot” of resource allocation within local 
authority areas as of 1 April 2013 should be 
given to local authorities so that they can 
measure any future changes, such as the 
transfer of funds, assets, and human 
resources. 

The Bill already provides local authorities with very broad powers to request 
information and reports on the “carrying out of” fire and rescue functions, and 
the policing of the local area.  Providing that such requests are “reasonable”, 
local commanders and local senior officers will be required to provide that 
information, which could include resourcing, insofar as it relates to the 
provision of services in that area.  We see no need to make further provision 
for this. 

19. The Committee would welcome clarification as 
to whether, in practice, local authorities will 

The Bill provides that local authorities must be involved in setting priorities 
and objectives for police and fire and rescue services in the local area.  It also 
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have a degree of influence over local police 
resources. 

provides that local plans be subject to local authority approval.  Local 
authorities will also have powers to monitor performance, provide views and 
make recommendations on local services, and will be able to continue to 
provide additional funding for local services.  Taken together, these 
provisions provide a suite of broad powers, enabling local authorities to help 
shape the design and delivery of police and fire services in their area.  The 
extent to which this focuses on resources will undoubtedly vary, but the vision 
set out in the Bill is one of joint working and partnership to improve shared 
outcomes for local communities. 

20. The Committee notes that funding for 
additional police officers is currently provided 
by local authorities. The Scottish Government 
has indicated that there appears to be no 
reason why this cannot continue under the 
Bill. The Committee seeks clarification on how 
this would work in practice. 

As already referred to, following reform, local authorities will still be able to 
fund additional officers to help make their local communities safer and 
stronger.  The funding which councils currently provide from their own 
budgets for those additional officers will be retained by them and will not 
transfer to the Scottish Government. 

 Rank of local commander and local senior 
officer 

 

21. The Committee agrees with the Local 
Government and Regeneration Committee 
that the rank of local commander and local 
senior officer is not significant, and endorses 
the view that the knowledge and relationships 
that they build will be a more significant factor 
in negotiations on resources. 

The Scottish Government welcomes and agrees with the Committee’s view. 
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 Local scrutiny  

22. The Committee does not believe that the 
manner in which local authorities are to 
scrutinise the local plans should be included 
on the face of the Bill, as we believe this 
would be too prescriptive and would not allow 
any flexibility for local authorities to develop 
scrutiny mechanisms best suited to their own 
local areas. 

The Scottish Government welcomes the Committee’s agreement that the Bill 
should not be prescriptive about how local arrangements are delivered 
locally.  The guidance emerging from the Pathfinder pilots will be developed 
and shared throughout the next 12 months. 
 

23. However, the Committee agrees that 
guidance for local authorities on this matter 
would be helpful and therefore supports the 
Scottish Government’s plan to develop such 
guidance, informed by the outcomes of the 
pathfinder projects, which are currently 
underway. We urge the Scottish Government 
to ensure that this guidance is available for 
local authorities in time for them to put in 
place any scrutiny mechanisms before the 
single services become operational. 

 Community Planning  

24. The Committee is not convinced by the 
argument put forward by some witnesses that 
the statutory duty to participate in local 
community planning should be extended to 
the chief constable and chief fire officer and is 
satisfied that this is a role more suited to local 
commanders and local senior officers. 

The Scottish Government welcomes the Committee’s views.  We have been 
engaging with stakeholders on this issue and will consider it further in the 
wider context of the Scottish Government/COSLA review of community 
planning. 



9 
 

 

25. The Local Government and Regeneration 
Committee considered in more detail 
witnesses’ views on how the new services 
could engage with the public and 
recommended that local commanders and 
local fire officers should develop strategies for 
engaging with the public on policing and fire 
services. The Committee seeks the views of 
the Scottish Government on this matter. 

The Bill provides for local commanders and local fire officers to consult widely 
on local plans.  In addition, the policing principles require the police service to 
pursue its purpose in a way that is accessible to, and engaged with, local 
communities.  The Scottish Government does not therefore consider there is 
a need for any further provision in this area. 

 Assets and liabilities  

26. The Committee seeks clarification as to how 
the assets and liabilities of the current police 
and fire and rescue authorities and joint 
boards will be redistributed. 

With the involvement of key stakeholder, including ACPOS, CFOAS and 
COSLA, the Scottish Government is leading on both the Identification and 
Transfer of assets and liabilities projects.  The proposal is that all assets and 
liabilities on the joint Police and Fire Board balance sheets, and all assets 
used by police and fire services within the unitary authorities as at 31 March 
2013 should transfer to the SPA and SFRS.  The assets and liabilities of the 
SPSA will also transfer to the SPA.  How these assets and liabilities are 
redistributed will be a matter for the two services themselves to determine. 

 Implementation   

 Appointment of the chief constable and 
chief fire officer 

 

27. The Committee agrees with the overwhelming 
evidence that the chief constable and chief fire 
officer should be appointed as early as 
possible, and certainly before the proposed 
date of December 2012. 

The Scottish Government strongly agrees that the Chief Constable and Chief 
Fire Officer should be appointed as soon as possible, and is working to 
achieve this. 
 
Subject to Parliamentary approval of the Bill at Stage 1 and approval of a 
Scottish Statutory Instrument listing the SPA and SFRS as coming within the 
remit of the Public Appointments Commissioner, the process for recruiting the 
Chairs of the Boards and the Chief Officers will start as soon as possible. 
 
The Scottish Government expects the Chairs of the Boards and Chief 
Officers to be in place in Autumn 2012. 

28. We note that the first chief fire officer may be 
appointed by the Scottish Ministers and would 
urge that this is undertaken as soon as 
possible. 

29. The Committee urges the Scottish 
Government to consider the options 
suggested by witnesses and others, with a 
view to a chief constable being in place at the 
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earliest opportunity, while ensuring that the 
independence and robustness of the process 
is not undermined. 

 Outline business cases  

30. The Committee seeks clarification from the 
Scottish Government as to (a) when the full 
business cases for the police and fire and 
rescue services will be completed, and (b) 
whether, in principle, the annual budgets for 
the services will be adjusted on the basis of 
the full business cases. 

The full business cases will influence and determine the detailed design of 
the new police and fire and rescue services.  Their production is therefore a 
matter for the services themselves, rather than the Scottish Government.  We 
expect them to be completed at the earliest opportunity available to the new 
services.  The budgets for the SPA and SFRS for 2013-14 and 2014-15 were 
determined in last year’s Spending Review, which we believe provides 
sufficient funding for the services to fully undertake their respective functions. 

31. The Committee notes witnesses’ concerns 
regarding the ability to achieve the projected 
savings contained in the outline business 
cases within the expected timescales. 
Therefore, we seek clarification as to the 
impact of the projected redundancies of 
civilian posts on the front line. 

We agree with the Committee that this is an important issue.  From 2016-17, 
we anticipate annual recurring cash savings in excess of £130 million across 
police and fire and rescue services.  Removing duplication will, of course, 
mean fewer staff are required. Administrative support services – including 
HR, Finance, procurement and Communications – are currently duplicated 
across eight police forces and eight fire and rescue services, and that 
duplication will be eliminated by reform.  Similarly, there will no longer be the 
need for eight Chief Constables, eight Deputy Chief Constables, and thirteen 
Assistant Chief Constables in the single police service, and eight Chief 
Officers, four Deputy Chief Officers, and eleven Assistant Chief Officers in the 
single fire and rescue service. 
  
We are entirely confident that these projected savings – the calculation of 
which has erred on the side of caution - are deliverable  and we will look to 
the new Chief Constable and Scottish Police Authority to identify the right 
balance between protecting police officer numbers and the level of support 
staff required for an effective, efficient service. Similarly it will be for SFRS to 
determine the level of fire fighters and other staff to deliver an effective, 
efficient service 
  
A projected level of voluntary redundancy which would deliver the appropriate 
efficiencies and removal of unnecessary duplication was factored into both 
business cases.  We expect this reduction to be managed through not 
replacing people leaving the service and voluntary redundancies, rather than 
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through compulsory redundancies. 
 

 Value Added Tax  

32. Regardless of whether the cost of VAT is to 
be met by the police and fire and rescue 
services or whether alternative arrangements 
are in place, the Committee is concerned at 
the possibility of a significant annual recurrent 
loss from the Scottish budget. The Committee 
urges the Scottish Government to pursue with 
HM Treasury all possibilities to resolve this 
issue, for example, (a) by treating the Police 
Service of Scotland in a similar way to the 
Police Service of Northern Ireland, and/or (b) 
by giving local authorities the capacity to 
contribute to police and fire budgets, so as to 
help clarify that the new bodies can “draw 
upon local taxation”. 

The Scottish Government shares the Committee’s concerns.  The purpose of 
these reforms is to protect frontline services in the face of budget cuts from 
Westminster.  It would therefore be extremely unfortunate if some of the 
potential benefits of those reforms were to be lost in this way.   
 
We are therefore actively exploring with HM Treasury the VAT status of the 
new bodies with a view to minimising any impact VAT may have.  Both the 
Scottish Government and HM Treasury are exploring options whereby VAT 
may be recovered.  In particular, we are aware that the Police Service in 
Northern Ireland is able to recover the VAT it is charged on the supply of 
goods or services, and are pursuing with HM Treasury a similar recovery 
mechanism for the new Scottish police and fire and rescue services. 

 Cross-border arrangements  

33. The Committee asks the Scottish Government 
to provide an update on the outcome of 
discussions with the UK Government 
regarding negotiations on crossborder 
arrangements. 

Discussions with the UK Government are still ongoing.  However, the Scottish 
Government is very confident that the current collaborative arrangements will 
continue. 
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 Policing  

 Failure to perform duty  

34. The Committee seeks clarification as to why 
the Scottish Government feels that it is 
necessary for the offence of neglect or 
violation of duty on the part of a constable to 
be prosecuted under solemn procedure, when 
witnesses have argued that this matter can be 
adequately dealt with under common law. 

Neglect or violation of duty are extremely serious matters.  Failure to have 
appropriate penalties risks tarnishing the reputation of the vast majority of 
constables who are honest and conscientious.  The Scottish Government 
therefore believes that firm action should be taken against the very small 
number of constables who act unlawfully, and that they should face a 
statutory offence with a significant penalty.  However, we are prepared to 
consider a reduction in the maximum penalty available.  

 Police appeals tribunal  

35. On balance we are persuaded by the 
argument that police appeals tribunal should 
have membership composing solicitors and 
advocates, in the interests of ensuring that 
proceedings are impartial and determined by 
an appropriately qualified body. 

The Scottish Government welcomes the Committee’s view. 

 Retirement of senior officers  

36. The Committee notes the concerns of 
witnesses on the provision in the Bill to require 
a chief constable, a deputy chief constable or 
an assistant chief constable to retire in the 
“interests of efficiency or effectiveness”, and 
asks the Scottish Government to consider and 
respond to these concerns. 

The Scottish Government notes that this is not a new power.  It has always 
been available to police authorities and joint boards, by virtue of the Police 
(Scotland) Act 1967.  The Scottish Police Authority will simply inherit this 
power, which will allow it to require a senior officer to retire where their 
retirement can clearly be shown to be in the interests of efficiency or 
effectiveness of the service. 

 Forensic services  

37. The Committee accepts the Scottish 
Government’s rationale behind giving the 
Scottish Police Authority the responsibility to 
provide forensic services so as to create a 
“sterile corridor” between police investigations 
and forensic investigations. 

The Scottish Government welcomes the Committee’s support for giving the 
SPA the responsibility to provide forensic services. 
 
The details of the new governance arrangements have still to be developed, 
in consultation with stakeholders and the SPA, but we expect the day-to-day 
operational model to remain as now.  Scotland will continue to have a crime 
scene to court forensic service.  Scene of crime officers will attend crime 
scenes, as requested by the police, and will co-operate fully with police crime 
scene managers; however, the forensic service will be accountable to the 

38. We do, however, seek clarity on how this will 
work in practice, and in particular whether 
forensic services will still be required to attend 
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a crime scene where requested to do so by 
the police service. 

SPA, not the Chief Constable. 
 

 
The Scottish Government recognises the importance of ensuring that the 
PIRC has the necessary skills and capacity to carry out its job properly.  We 
will therefore be bringing forward an amendment at Stage 2 to ensure that 
forensic services will to supply to the Police Investigations and Review 
Commissioner at no cost.   

39. The Committee recommends that the Bill 
should include a provision specifying that 
forensic services should be supplied to the 
Police Investigations and Review 
Commissioner at no cost. 

 Complaints and investigations  

40. The Committee seeks clarity on how the 
relationship between the Lord Advocate and 
the Police Investigations and Review 
Commissioner would work regarding criminal 
investigations, and in particular as to the role 
of the PIRC in relation to serious incidents 
involving the police. We further seek the 
Scottish Government’s views on comments by 
some witnesses that the power of the PIRC in 
relation to public interest investigations is too 
wide. 

The relationship between the Lord Advocate/prosecutors and the PIRC is 
similar to the current relationship that exists between the Lord 
Advocate/prosecutors and the police  when investigating criminal complaints 
against the police. The only difference is that the PIRC’s role only relates to 
investigating any circumstances in which there is an indication that a person 
serving with the police may have committed a serious criminal 
offence.  Currently such investigations may be dealt with asking a different 
police force to investigate. As with the police, prosecutors will direct the PIRC 
and the PIRC must comply  with any lawful instructions issued by that 
prosecutor.     

Serious  incidents will be investigated by the PIRC in line with the regulations 

provided for at section 67 of the Bill and subject to affirmative procedure. This 
approach allows for greater consultation and flexibility than placing the detail 
on the face of the Bill and also allows for the regulations to be updated to 
reflect changing circumstances.  

In terms of the PIRC’s powers in relation to public interest investigations, the 
Scottish Government has listened to the views expressed by some witnesses 
and is considering them carefully.  We need to balance these views against 
the PIRC’s important role in maintaining public confidence in the police.   

41. As with the chief constable and chief fire 
officer, we consider that the PIRC should be 
appointed as early as possible to enable their 
investigating team to be in place before 1 April 
2013, but that the appointments process must 
be both independent and perceived to be 

The Scottish Government fully acknowledges the importance of the PIRC 
being fully operational from 1 April 2013. Work has therefore begun on the 
processes needed to appoint a new Commissioner.  This will be done 
through an open and fair competition and an independent appointment 
process. 
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independent. 

42. The Committee also seeks clarification as to 
whether the Scottish Government intends the 
PIRC to be a self-contained body or whether 
its staff will be seconded from the police. 

The PIRC will have powers to appoint additional investigative staff with the 
right skills and expertise from anywhere, including through secondments from 
the Police Service of Scotland.  The Scottish Government is already working 
with ACPOS and PCCS to define the required capacity and capability to be 
fully operational by 1 April 2013. 

43. The Committee agrees that the PIRC should 
have qualified privilege to protect him or her 
from defamation proceedings, as suggested 
by the Police Complaints Commissioner for 
Scotland. 

The Scottish Government is aware of the PCCS’s position and will consider 
this recommendation. 
 

44. The Committee notes that the Bill specifies 
that complaints against the PIRC may 
ultimately be referred to the Scottish Public 
Services Ombudsman (SPSO), but that there 
appears to be a number of areas which the 
SPSO cannot investigate.  The Committee 
invites the Scottish Government to clarify 
whether it considers there to be sufficient 
independent oversight of the PIRC’s 
complaints handling procedures. 

The Scottish Government is aware that the SPSO is unable to investigate 
action taken for the purposes of, or in connection with, the investigation of 
crime.  We are considering this issue carefully and note that whilst PIRC will 
investigate and report on serious offences, any decision on criminal 
proceedings rests with the appropriate prosecutor and, if there are such 
proceedings, an investigation would be tested in a court of law. Similarly, any 
decision on police conduct proceedings arising from an investigation or report 
by PIRC rests with the Scottish Police Authority or Chief Constable and such 
proceedings would be subject to the regulations made under section 53 of the 
Bill. 
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 Independent custody visiting  

45. The Committee is broadly content with 
provisions on independent custody visiting. 
However, we note some witnesses’ concerns 
about the potential for access to be denied 
and invite the Scottish Government to clarify 
whether it is satisfied that this is consistent 
with international obligations. 

The Scottish Government is satisfied that the Bill’s provisions in respect of 
independent custody visiting are in line with its obligations under the Optional 
Protocol to the Convention against Torture and other Cruel, Inhuman or 
Degrading Treatment or Punishment (OPCAT).  OPCAT recognises that, in 
exceptional circumstances, it may be necessary for a visit to be denied.  The 
Bill defines the circumstances under which that would happen.  Those 
circumstances are exceptional, and generally require the authority of a senior 
officer. 

 Human Rights  

46. The Committee notes the good practice from 
Northern Ireland in relation to embedding 
human rights within all aspects of policing and 
recommends that the Scottish Government 
gives consideration to the Bill being more 
explicit on human rights. 

The Scottish Government is committed to creating a modern, inclusive 
Scotland which respects, protects and realises human rights. 
 
The police play a pivotal role in ensuring people’s human rights are not 
infringed by others and it is, of course, crucial that the governance of the 
police supports and protects human rights.  We expect the Scottish Police 
Authority to actively consider human rights as part of its governance role and 
for the Police Service to ensure that all officers and staff have appropriate 
human rights training and advice. 
   
The Scottish Government will however consider any legislative amendments 
that genuinely add something to the existing human rights obligations that are 
already placed on all public bodies under the Human Rights Act. 

 Fire and Rescue  

 Fire and Rescue Functions  

47. The Committee accepts that it would be 
helpful for the rescue aspect of the fire and 
rescue service’s functions to be clarified to a 
greater degree, but does not believe that this 
should necessarily be included in the Bill. We 
therefore ask the Scottish Government to 
discuss with fire bodies where best to clarify 
or codify their rescue functions, such as in the 
Fire and Rescue Framework or the next Fire 

The Scottish Government welcomes and agrees with the Committee’s view, 
and will consider how best to take this forward. 
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(Additional Function) (Scotland) Order. 

 Fire officer and staff issues  

48. The Committee notes the comments of the 
Fire Brigades Union and the Chief Fire 
Officers Association Scotland regarding the 
provision in the Bill which removes section 49 
(on negotiation arrangements in relation to 
conditions of service) from the Fire (Scotland) 
Act 2005. We therefore invite the Scottish 
Government to explain the rationale for 
removing this provision. 

At present, negotiations for fire-fighter conditions of service are conducted at 
a UK level through the National Joint Negotiating Council.  Section 49 of the 
Fire (Scotland) Act 2005 gave the Scottish Ministers the power to set up 
specifically Scottish arrangements for negotiating pay and conditions for the 
eight Services. These powers have not been used. It will be for the SFRS to 
determine how to review future arrangements.  Should it wish to proceed on a 
Scottish basis, it can negotiate directly with the relevant trades unions. 

 
 


