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Justice Committee 
 

Criminal Cases (Punishment and Review) (Scotland) Bill 
 

Response from the Scottish Government to the Justice Committee’s Stage 1 
report 

 
Thank you for the recent publication of your Stage 1 report on the Criminal Cases 
(Punishment and Review) (Scotland) Bill. Ahead of the stage 1 plenary debate later 
this week, I am writing to provide the Scottish Government initial response to the 
various recommendations contained in your Committee’s report. 
 
I hope this is helpful. 
 
Kenny MacAskill MSP 
Cabinet Secretary for Justice 
17 April 2012 
 
 
Annex – SG responses to the Stage 1 report recommendations 
 
For ease of reference, the Committee’s comments are shown in bold and our 
responses are shown in italics. 
 
37. The Committee appreciates that the policy aims behind both Parts of the 
Bill are perhaps unusually narrow for an Executive Bill but still considers that 
the Scottish Government might have benefited from consulting more widely 
before introduction.  
 
Scottish Government response 
 
In respect of Part 1 of the Bill, we were keen to quickly bring forward provisions to 
address the anomaly arising out of the Petch and Foye judgement, to ensure courts 
regain appropriate discretion in this important area of sentencing law. Whilst we 
acknowledge that a SG consultation may well have raised awareness of some of the 
matters that have been raised with the Committee during your Stage 1 scrutiny, we 
are not seeking to implement new policy in this area of sentencing law, but rather we 
are seeking in broad terms to give back to courts discretion that had been lost 
following the Petch and Foye judgement. As we are not seeking to implement new 
policy, we do not think the delay in introducing the provisions into Parliament that 
would have resulted from a SG consultation would have been outweighed by the 
benefits of views received on resolving the Petch and Foye anomaly.  
 
Although the provisions are important, they are complex, highly technical and, as 
evidenced by the relatively low number of responses received to the Committee‟s 
call for evidence, are only of direct interest to what appears to be a very limited 
range of stakeholders. We had confidence that the full proper Parliamentary scrutiny 
of the provisions would assist in quality assuring the approach we have taken and 
therefore we believe seeking to introduce the provisions as quickly as possible 
coupled with a commitment to respond to matters raised during Parliamentary 
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Stage 1 scrutiny has ensured an appropriate balance has been struck between the 
two competing aims of swiftness in resolving the anomaly and quality assuring the 
approach. 
 
In respect of Part 2 of the Bill, we also were keen to quickly bring forward provisions 
to meet our overall policy aim of being as open and transparent as possible in all 
aspects of the Al-Megrahi case. We did consult with the SCCRC in respect of the 
provisions, though we do accept the assistance of the Information Commissioner‟s 
Office prior to the introduction of the Bill may have assisted in clarifying how best the 
SCCRC would be able to comply with data protection requirements in the context of 
the framework we are providing in the Bill. We are however pleased that your 
Parliamentary Stage 1 scrutiny has assisted all parties with interests in 
understanding data protection compliance in the context of the Bill. 
 
83. Putting to one side the merits of the legislative approach taken in Part 1 
(discussed below), the Committee is supportive of the aim of Part 1 of the Bill 
in seeking to address the anomaly identified in Petch and Foye whereby a life 
prisoner is likely to have a parole hearing earlier than a non-life prisoner 
sentenced for a similar crime. 
 
Scottish Government response 
 
We note these comments. 
 
94. The Committee accepts that the existing legislative framework on non-
mandatory life sentences is already a complex area of law. However, we also 
note the difference of views between the Scottish Government, which 
considers the Bill to provide a clear framework for judges to use when 
calculating the punishment part of non-mandatory life sentences, and those 
expert witnesses who consider the legislation overly complex. These views are 
difficult to reconcile. It may be that the Bill is acceptable in the interim to 
rectify an anomaly that has arisen at short notice. To that extent the Committee 
is supportive of the general principles of Part 1 of the Bill. The Committee 
returns to possible long-term solutions later in this report. 
 
Scottish Government response 
 
We are pleased the Committee accepts that the provisions will rectify the Petch and 
Foye anomaly and are supportive of the general principles of Part 1 of the Bill. We 
will address the comments regarding complexity separately in response to 
recommendations below. 
 
95. The Committee seeks an assurance from the Scottish Government that 
procedures are in place so that victims and witnesses are able to fully 
understand what the sentences handed down by the courts mean in practice. 
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Scottish Government response 
 
We are committed to ensuring that those who are come into contact with the justice 
system are able to receive information that helps them understand decisions and 
processes, including sentencing decisions made the court.  
 
We would note that it has been apparent that in the aftermath of the Petch and Foye 
judgement, sentencers have been clearly explaining what the effect of sentencing 
decisions made under the Petch and Foye judgement are actually in terms of the 
minimum period of time that will be spent in prison12.  
 
As part of the Crown Office and Procurator Fiscal Service, the Victim Information and 
Advice Service3 helps those victims, witnesses and nearest relatives eligible for the 
service by: 
 

 providing information about the criminal justice system; 

 keeping victims and others up-to-date on key developments in the case that 
affects them; 

 helping victims and others get in touch with organisations that can offer 
practical and emotional support; 

 discussing any additional support that might help victims and others, for 
example when giving evidence; and 

 helping arrange a visit to court for victims and others so that they know what 
to expect if the case goes to trial and they are to give evidence.  

  
We are keen to explore with stakeholders, in the context of developing a Victims and 
Witnesses Bill, whether further steps could be taken by those who operate our 
criminal justice system to enhance the ability of victims and witnesses to better 
understand the practical effect of decisions made.   
 
103. On the basis of the evidence received, the Committee is generally 
satisfied that the proposals in Part 1 of the Bill are ECHR-compliant. However, 
we are not certain whether the possibility of double-counting (discussed 
further below) might give rise to difficulties in relating to the requirement for 
comparative justice under the ECHR. 
 
109. The Committee invites the Scottish Government to consider whether the 
potential for “double counting” under section 2B(5) referred to by witnesses at 
Stage 1 give rise to any concerns. The Committee also notes the Faculty of 
Advocate’s views as to potential ambiguity in the drafting of section 2A(2). 
 

                                            
1
 Morris Petch sentencing in May 2011 - http://www.bbc.co.uk/news/uk-scotland-edinburgh-east-fife-

13442357 
2
 Robert Foye sentencing September 2011 - http://www.bbc.co.uk/news/uk-scotland-glasgow-west-

15092249 
3
 http://www.copfs.gov.uk/victims/what-service 

http://www.bbc.co.uk/news/uk-scotland-edinburgh-east-fife-13442357
http://www.bbc.co.uk/news/uk-scotland-edinburgh-east-fife-13442357
http://www.bbc.co.uk/news/uk-scotland-glasgow-west-15092249
http://www.bbc.co.uk/news/uk-scotland-glasgow-west-15092249
http://www.copfs.gov.uk/victims/what-service


4 

Scottish Government response 
 
We note the comments, but we do not consider there is a difficulty with „double-
counting‟ under the provisions. The approach we have taken is that the seriousness 
of the offence, the previous convictions of the offender and other factors relevant to 
the specific case are factors which are relevant to each of two separate assessments 
required under our provisions. These factors are relevant in relation to assessing the 
nominal determinate sentence (new section 2A(1)(a) of the 1993 Act) and to 
calculating the „punishment element‟ of that notional determinate sentence (new 
section 2A(1)(b) of the 1993 Act).  
 
We consider these are two separate purposes and therefore we do not consider 
there is any „double-counting‟ required under our provisions. 
 
116. The Committee is attracted by the relative simplicity of alternative 
approaches to the drafting of Part 1 proposed by some witnesses at Stage 1. 
Following the assurance from the SHRC that it believes these approaches to 
be ECHR compliant, the Committee invites the Scottish Government to 
consider whether a less prescriptive approach would be clearer and more 
appropriate. 
 
Scottish Government response 
 
Our understanding of the alternative approaches suggested by witnesses who gave 
Stage 1 evidence is that they are predicated on a common acceptance that 
sentencers must still adhere to ECHR when setting the punishment part of a non-
mandatory life sentence. As such, the alternative approaches do not appear to be 
alternative in the sense of being different in terms of policy, but rather alternative in 
the sense of not being as prescriptive in terms of laying down in the provisions the 
process the sentencer has to follow in setting the punishment part while ensuring 
adherence to ECHR considerations.  
 
We have sympathy with those who consider the provisions are complex. We accept 
the provisions are complex, but we do not consider they are unnecessarily complex. 
This is an unavoidably difficult area of the law because there are many different 
factors necessarily in play for the sake of ensuring that the appropriate punishment 
part is determined by reference to the particular circumstances of any individual 
case.  
 
In terms of understanding sentencing decisions, we think it is beneficial if all those 
involved in a case understand fully the basis upon which a sentencer will set the 
punishment part. This can be done by presenting to them the framework in Part 1 of 
the Bill. This framework should also assist the sentencer when explaining how the 
punishment part has been assessed. In terms of appeals being made against 
sentencing decisions, we think the most appropriate way of minimising the risk of 
appeals is for the sentencing framework to be laid out as in Part 1 of the Bill. 
Although it is possible (as with any law) that appeals will be made, we think more 
appeals are likely to be made if there is not a clear framework setting out the detail of 
the rules to be applied by the sentencer when assessing the punishment part. Our 
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view is that there will be more scope to challenge the punishment part if any 
important aspects are omitted from the statutory framework.  
 
While we would be happy to consider the precise terms of any specific alternative 
approaches, we believe that providing the prescriptive framework in Part 1 of the Bill 
is the best way to resolve the Petch and Foye anomaly and (in doing so) achieve 
clarity and certainty of meaning and effect. 
 
122. The Committee seeks an update from the Scottish Government on when 
the relevant sentencing provisions in the Custodial Sentencing and Weapons 
(Scotland) Act 2007 will be brought into force. 
 
Scottish Government response 
 
The report of the Scottish Prisons Commission recommended that the relevant 
provisions in the Custodial Sentencing and Weapons (Scotland) Act 2007 should be 
commenced only once certain criteria were met, including securing a reduction in the 
prison population. The Scottish Government is committed to ending automatic 
unconditional early release when it is feasible to do so and we legislated through the 
Criminal Justice and Licensing (Scotland) Act 2010 to provide greater flexibility to 
define the level of sentence above which more robust early release arrangements 
could be triggered. We have not yet met the criteria set out by the Scottish Prisons 
Commission and it is not considered that the prison population has reduced 
sufficiently to commence the provisions. Officials are working to address this and to 
ensure that any future commencement would be measured and proportionate. 
 
132. The Committee recognises that publication of the statement of reasons in 
the Megrahi case might serve a relatively limited purpose as it is unlikely to 
resolve all outstanding issues. However, we are supportive in principle of 
there being as much openness as possible about the reasons why Megrahi 
was allowed to make his appeal.  
 
133. The Committee also notes that the Bill is in general terms and may apply 
in future to cases other than that of Megrahi. However, the main policy aim 
behind the Bill has been to facilitate the publication of the statement of 
reasons pertaining to that case. The Committee invites the Scottish 
Government to consider whether recent events provide an opportunity to 
consider whether the Bill’s provisions are robust enough to apply in 
circumstances other than the Megrahi case. 
 
134. Whilst the Committee notes that the intended main purpose of Part 2 
appears to have been superseded, the Committee supports there being as 
much openness as possible in relation to abandoned appeals arising from a 
reference from the SCCRC, subject to there being a substantial public interest. 
The Committee therefore supports the general principles of Part 2 of the Bill, 
but recognises that there has been very little opportunity to take evidence on 
the general applicability of Part 2. 
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Scottish Government response 
 
Although we acknowledge the provisions in Part 2 have been brought forward as a 
direct result of the situation that arose in the Al-Megrahi case, we have been clear 
that the framework we are providing for the SCCRC to consider disclosing 
information in cases they have referred is a framework for general application.  
 
We were keen that the SCCRC would not be burdened with assessing, under the 
terms of the full framework provided in the Bill, whether to disclose information in 
other relevant cases where, for example, there was not a clear public interest. For 
that reason, we included in our Bill what will become new section 194Q of the 1995 
Act so that where the SCCRC make a preliminary examination of whether it is 
appropriate to disclose information in a case and reach a view that it is manifestly 
inappropriate, the rest of the framework in terms of notifying affected and interested 
persons do not apply. New section 194Q(3) provides that if there is a material 
change to any significant factor, then it is open to the SCCRC to make a further 
preliminary examination of the question of whether it is appropriate to disclose the 
information. We believe this gives the SCCRC flexibility to deal with any changes in 
circumstances. 
 
In general, we consider the framework provided in Part 2 of the Bill is robust and, as 
it has not been narrowly designed just for the Al-Megrahi case, it is able to be 
applied for a range of potentially relevant cases. 
 
156. Following recent events, the Committee notes that the question whether 
the SCCRC is the appropriate body to undertake (a) the administrative process 
of preparing the Megrahi statement of reasons for publication and (b) the final 
decision whether to publish the statement (or a redacted version of it) may 
have been superseded by events.  
 
157. However, the Committee is clear that the SCCRC would generally be the 
appropriate body to undertake the administrative process envisaged under 
Part 2 of the Bill.  
 
158. In relation to the final decision-making process, the Committee notes the 
SCCRC’s evidence that it would have been willing to take the decision to 
publish the Megrahi statement given the appropriate legal tools. The 
Committee invites the Scottish Government to consider whether it would be of 
benefit, for future cases, if the factors the SCCRC should take into account in 
determining whether to disclose information should be expressly set out 
(whether in the Bill or, for instance, in guidance from the Scottish Ministers.) If 
so, it appears to the Committee that the public interest should be a key 
consideration. 
 
Scottish Government response 
 
We can understand why it may be considered beneficial to specifically lay out the 
factors the SCCRC will consider when deciding whether to disclose information. 
However, we consider the current approach of empowering the SCCRC so that 
disclosure of information can take place if, subject to requirements of the wider 
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framework, ‘… the Commission have determined that it is appropriate in the whole 
circumstances for the information to be disclosed’ is the most suitable approach. 
 
We believe this „appropriateness‟ test gives suitable discretion to the SCCRC to 
make the decision whether to disclose. We would expect that the public interest will 
be a key factor that the SCCRC will consider when applying the appropriateness 
test, but we do not consider it would be beneficial to seek to prescribe, even in a 
non-exhaustive list, factors that feature as part of the appropriateness test as that 
would potentially restrict the discretion we want to give to the SCCRC through the 
framework in deciding whether to disclose information.  
 
169. The Committee broadly welcomes the provisions in Part 2 relating to the 
notification of interested and affected parties, and notes, in particular, the 
Information Commissioner’s view that they may help ensure that information is 
disclosed in compliance with data protection requirements.  
 
170. In relation to information emanating from foreign authorities under 
international agreements, the Committee notes that the Bill in effect gives the 
authority a veto power over the disclosure of such information. This might be 
considered contrary to the principles underlying Part 2, but the Committee 
accepts that the inclusion of such a provision may be practically unavoidable.  
 
171. The Committee notes that the Bill makes it possible for the SCCRC to 
publish an incomplete statement of reasons, but requires the SCCRC to make 
this expressly clear, as well as to explain the context in which information is 
being disclosed. This appears to be a measured approach. On the other hand, 
questions would be raised about the disclosure of a statement that has been 
substantially redacted, given the aim of openness and transparency that lies 
behind Part 2 of the Bill. We also note the SCCRC’s comments that they would 
be unlikely to publish the Megrahi statement if, following redaction, it had 
become “unbalanced” and recommend that similar reasoning should be 
applied in any future cases.  
 
Scottish Government response 
 
We note these comments. 
 
209. The Committee notes the recent publication of a redacted version of the 
Megrahi statement of reasons by a Scottish newspaper, but considers it useful 
to set out our conclusions on the applicability of data protection law to the 
SCCRC. 
 
210. The Committee is not persuaded by the argument that any data protection 
obstacles could have been avoided through the Cabinet Secretary for Justice 
exercising an order-making power rather than introducing a Bill. The legal 
position is clear: the Parliament does not have the power to override data 
protection law whether by primary or secondary legislation. 
 
211. The Committee notes the emergence of an apparent consensus among 
key stakeholders that one of the conditions permitting the lawful disclosure of 
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personal data and sensitive personal data (that the processing is necessary 
for the administration of justice) may be applicable. This would permit the 
publication of information in the statement of reasons whether or not consent 
was obtained. If this is ultimately accepted, then an order enabling disclosure 
from the UK Secretary of State for Justice would not be necessary. 
 
212. The Committee invites the Scottish Government to clarify whether it 
considers there would be any legal benefit or disbenefit, in terms of data 
protection law, in altering the current test to be applied by the SCCRC in 
determining whether to publish a statement of reasons (for instance by 
providing that this is, under certain circumstances, a duty rather a power). 
 
Scottish Government response 
 
As detailed in my letter to the Committee of 16 March 2012, discussions regarding 
how best the SCCRC could comply with data protection requirements under the 
framework provided for in the Bill have led to the emerging conclusion that the 
processing of sensitive personal data under the framework provided for in the Bill 
could be said to be necessary for the administration of justice. If the conclusion is 
that such processing could be necessary for the administration of justice, this would 
mean that compliance with one of the necessary conditions for the processing of 
sensitive personal data as provided for in Schedule 3 of the Data Protection Act 
1998 could be achieved. As the Committee is aware, this would not mean the 
SCCRC did not need to consider other factors relevant to disclosure such as ECHR 
considerations, but it would mean that the SCCRC could be able to comply with data 
protection requirements without amendments to the Bill being made by the Scottish 
Government and without the need for an order under paragraph 10 of Schedule 3 to 
the Data Protection Act 1998 being made by the UK Government.  
 
It is ultimately for the SCCRC to be satisfied that they can comply with data 
protection legislation in terms of the framework in the Bill.  
 
Paragraph 7(b) of Schedule 3 to the Data Protection Act 1998 provides that one of 
the conditions for processing sensitive personal data is that the processing is 
“necessary for the exercise of any functions conferred on any person by or under an 
enactment”. It has been accepted in the course of discussions, that the meaning of 
“function” in this context can include either a power or a duty.  
 
With that in mind, our view is that it does not seem necessary to create a duty to 
disclose purely in order to try and enhance SCCRC‟s ability to meet data protection 
requirements under the framework in the Bill. We do not consider there would be any 
particular benefit by, for example, providing that it is, in certain circumstances, a duty 
for the SCCRC to publish information in cases they have referred rather than a 
power to publish information in cases they have referred. We believe it is preferable 
for the SCCRC to have flexibility in this regard.  
 
219. The Committee notes that if the SCCRC acted in compliance with the data 
protection principles in releasing information, this does not necessarily mean 
that human rights considerations would not arise. This would need to be taken 
account of particularly in circumstances where the SCCRC disclosed sensitive 
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personal data without express consent. However, the Committee has no 
reason to believe that this is an insurmountable legal difficulty. 
 
Scottish Government response 
 
We note these comments. 
 
223. The Committee invites the Scottish Government to consider the points 
raised by the SCCRC on legal professional privilege and on whether it would 
be possible to competently address this within the Bill. 
 
Scottish Government response 
 
In line with our overall policy aim of being as open and transparent as possible in all 
aspects of the Al-Megrahi case, we are considering this issue as we want to ensure 
the framework provided to the SCCRC appropriately empowers them to consider 
disclosing information.  
 
229. The Committee notes that there are two competing views on the scope of 
section 2(2), which concerns the power to amend primary legislation on 
sentencing by subordinate legislation. The Committee recommends that the 
Scottish Government give further consideration to the drafting of this 
provision prior to Stage 2. 
 
Scottish Government response 
 
It is the Scottish Government‟s position that regulations made under section 2 of the 
Bill will only be able to modify Part 1 of the Prisoners and Criminal Proceedings 
(Scotland) Act 1993 and Part 2 of the Custodial Sentences and Weapons (Scotland) 
Act 2007.  
 
Those Acts are mentioned expressly in section 2(2) because those are the ones the 
Bill is seeking to amend in the first place. The references to the two Acts are very 
specific. They refer to single Parts of those Acts, not the whole of each Act. 
Accordingly, our view is that such a narrow specificity would tend, on a normal 
reading, to exclude any other Act, or Part of an Act, from modification.  
 
Further, the words “for the purposes of or in connection with section 1” in section 
2(1) tie the power closely to the amendments already being made by the Bill. If 
another Act cannot be reasonably stated to relate sufficiently to that purpose, then in 
our view this would exclude modification, even if it could be argued theoretically that 
the specific references to single Parts in section 2(2) do not exclude modification of 
another Act or Part. In this regard, it is important to note that we do not consider that 
there is any further legislation in the relevant subject area that would ever require to 
be amended using this power. 
 
Our view remains that it is clear from the present drafting approach that the powers 
contained in section 2 are limited in their scope. 
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236. The Committee would welcome a response from the Scottish Government 
to the financial concerns raised by the SCCRC, and on whether the Scottish 
Government considers that these have been superseded by recent events. 
 
Scottish Government response 
 
While it would appear that recent events have superseded the concerns expressed, 
we note the comments from the SCCRC and are happy to continue to discuss with 
the SCCRC steps that could be taken to enhance the ability of the SCCRC to meet 
the financial impact of the Bill‟s provisions.  
 


