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Justice Committee 
 

Role of the media in criminal trials 
 

Summary of evidence gathered to date 
 

Background 
 
1. The Justice Committee is currently examining the role of the media in criminal trials 
and is seeking to gain a better understanding of the challenges in this area and to 
establish whether the law is keeping pace with reality, particularly given recent 
advancements with social media and broadcasting of criminal trials. 
 
2. To date, the Committee's work on the role of the media in criminal trials has 
involved commissioning a SPICe briefing (12-50), which was published on 2 August 
2012, and holding an introductory evidence session with leading legal, media and 
criminal justice experts on 2 October. The Committee agreed to hold a Chamber debate 
to explore the issue further and gather the views of other members before deciding 
whether and how it might undertake any future work in this area. The Chamber debate 
is to be held on 23 October. 
 
3. This paper has been produced to assist members in preparing their contributions for 
the Chamber debate. It explores some of the key issues raised during evidence on 
2 October and in written submissions provided by witnesses and others. It does not 
reproduce any of the factual or legal information contained in the SPICe briefing. 
 
4. All written submissions are published on the Committee‟s web pages, along with the 
Official Report of the 2 October meeting, the SPICe briefing and this summary. 
 
5. Evidence gathered by the Committee to date is summarised under five main 
headings: (a) Contempt of Court; (b) televising court proceedings; (c) jury deliberations, 
the internet and social media; (d) filming of witnesses arriving and leaving court, and (e) 
freedom of expression. 
 
Contempt of Court 
 
6. The Contempt of Court Act 1981 is the main piece of legislation relating to contempt 
of court in Scotland. Evidence gathered by the Committee in relation to contempt of 
court is summarised below: 
 

 Some witnesses argued that the Contempt of Court Act 1981 has traditionally 
been applied far more restrictively in Scotland than in England, despite the fact 
that the legislation is the same. Witnesses highlighted that newspapers receive 
very little guidance from the Crown Office and the police on what they can and 
cannot publish, and therefore, if the 1981 Act was to be revisited, communication 
between newspapers, law officers and the police would also need to be 
reconsidered with the aim of building a new atmosphere of trust.  

 Others took the view that the legislation works fairly well in terms of the print and 
broadcast media. 

 Most witnesses agreed that the Contempt of Court legislation was completely 
unsuitable for controlling material that is published through social media and that 
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it would be „foolish‟ to pass legislation in attempt to „police the internet‟, given the 
amount of information that is published and republished across jurisdictions.  

 Steven Raeburn, editor of The Firm magazine, argued that the “frailties” with the 
legislation “were so ridiculously exposed over the super-injunction farce, in which 
newspapers were barred from reporting on the existence of the identities 
pertaining to a series of newspaper injunctions, whilst those on social media 
could disseminate the same information widely and without consequence”. 

 A small number of witnesses felt that advances in technology meant that it was 
essential that the Contempt of Court legislation be revisited. 

 Channel 4, in written evidence, argued that “any consideration of the legislation, 
especially with regard to the treatment of material available on the internet, 
should be carried out in conjunction with the UK Parliament”. 

 
Televising court proceedings 
 
7. In 1992, the Lord President (Hope) issued a Notice in relation to requests to televise 
court proceedings which specified that such requests from television companies would 
be favourably considered, but that consent of all parties involved in the proceedings was 
required. The Lord President (Hamilton) in 2012 issued a further Notice directing that, 
for a trial period, filming may take place without the consent of all parties, but only with 
an undertaking that the final broadcast will not identify those who have not consented to 
the filming. Filming of juries and live broadcasts are not permitted. Broadcasting of 
criminal trials or particular parts of proceedings, such as sentencing, has in practice 
been very limited in Scotland. Evidence gathered by the Committee on televising court 
proceedings is summarised below. 
 

 Some witnesses argued that cameras in court would add to the administration of 
justice. For example, Matt Roper of STV stated that “with additional eyes on 
procedures, with additional visibility and with additional scrutiny from interested 
members of the public, and perhaps interested members of the media who do 
not have the resources to attend, there is a far greater likelihood that the actings 
in court will greater serve the interests of justice”. It was widely accepted 
amongst witnesses however, that if televising court proceedings was to extend 
further than previously, for example, to live proceedings or High Court trials, a set 
of guidelines and safeguards would be needed. 

 Others felt strongly that pressure on the media for viewers could lead to criminal 
proceedings being broadcast on prime-time TV and the sensationalising of trials 
similar to what has occurred in the United States. 

 A number of witnesses felt that there was little difference in a newspaper editing 
of a court report and a television company breaking down the material into a 
broadcast package; the same care and rigour would apply. In written evidence, 
Channel 4 highlighted that “broadcasters are regulated by Ofcom and must abide 
by the Ofcom Broadcasting Code … [which] imposes duties to be fair and 
accurate and has rules designed to ensure that broadcasters avoid any 
unwarranted infringement of privacy in programmes”. 

 Others argued that televising a criminal trial, including the accused, with the 
facility to replay this over and over again on the internet provided a much 
stronger image than a „fuzzy photograph‟ in a newspaper. Some even believed 
that this could put the lives of the accused at risk from those seeking revenge. 
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 While some witnesses also argued that televising trials was more likely to result 
in negative views about the acquitted, others suggested that in fact those who 
were acquitted might welcome publicity of their innocence. More generally, 
Austin Lafferty, President of the Law Society of Scotland, stated in written 
evidence that “TV exposure would give a more rounded portrait of participants”. 

 Victim Support Scotland expressed concern that court proceedings were already 
extremely traumatic for victims and for some witnesses, and that adding a media 
spotlight could further affect them and the quality of the evidence they provide. 
The Association of Chief Police Officers in Scotland argued that it was difficult 
enough to get witnesses to come forward to give evidence without the threat of 
being filmed. 

 While a number of witnesses indicated that those giving evidence at a televised 
trial might behave differently than if it was not broadcast, others argued that the 
presence of a camera and possibility of a wider audience was unlikely to change 
what is already an element of public performance. Indeed, one witness 
suggested that the scrutiny provided by cameras would improve performance 
and quality of the evidence given under oath. 

 In written evidence, Channel 4 argued that “any steps towards live broadcast of 
criminal trials would require careful discussion to ensure that the course of justice 
was not impeded and that witnesses and their evidence were not affected by 
televising”. 

 
Jury deliberations, the internet and social media 
 
8. Jury deliberations are carried out in private and electronic communication devices 
are not permitted in the jury room. However, juries are instructed at the start of a trial 
not to look in the media for any information about the case they are involved in. 
Evidence gathered by the Committee on jury deliberations is summarised below. 

 

 Witnesses agreed that it was inevitable that members of juries do research 
material relevant to the trials in which they are involved, either deliberately 
downloading it from the internet or inadvertently coming across it. They also 
agreed that this should not be addressed by „policing the internet‟, but through 
strong judges‟ directions to juries. 

 Indeed, some witnesses, such as Aamer Anwar, suggested that judges‟ 
directions to juries must be in severe and unequivocal language, so that jurors 
understand that if they do prejudice a fair trial by researching material, they run 
the risk of being punished and even sentenced to prison. 

 Other witnesses argued that a jury is far more likely to be influenced by what it 
has heard during the day‟s proceedings in court than by reading newspapers in 
print or online, or watching television reports. 

 Some witnesses highlighted that it is an offence under the Contempt of Court Act 
1981 to make enquiries of juries as to how they carried out their function. So for 
example, it is not allowed to ask a jury member if they understood the judge‟s 
directions, or whether they had any knowledge from the internet prior to the case. 
These witnesses argued that there was now a need for such research to be 
conducted and for jurors to be given written guidelines about their role and 
responsibilities, as well as an explanation of what is unacceptable conduct. 
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 Alistair Bonnington, in written evidence, suggested that “the realities of the use of 
the internet in the modern world are such that if, at some future point, there is 
evidence-based concern about this, then juries should be abolished”. 

 The Guardian, in written evidence, stated that it has procedures in place to avoid 
linking stories on live prosecutions to archived material on the internet, but would 
not support the blanket removal of all previous articles stored online. It agreed 
with other witnesses that appropriate judicial direction was the way to deal with 
any concerns that jurors might locate prejudicial material. 

 
Filming witnesses arriving and leaving court 
 
9. There is nothing to prevent witnesses being filmed arriving and leaving court. 
Evidence gathered by the Committee on this issue is summarised below:  
 

 In written evidence, BBC Scotland suggested that “in the absence of particular 
circumstances, there is no obvious reason why an adult witness, participating in 
a public event in discharge of a public duty, should be able to prevent the media 
from doing their job as seems to them editorially appropriate”. 

 Those participating in the Committee‟s evidence session on 2 October accepted 
that, while it was reasonable for witnesses to be filmed arriving and leaving court, 
it was unacceptable for them to be followed beyond the steps of the court, for 
example, there was anecdotal evidence that some witnesses were being chased 
for some length and to their cars.  

 Alistair Bonnington suggested that common law and the Protection of 
Harassment Act 1997 provided some protection in this area, and gave an 
example of a press photographer being arrested outside court for persisting in 
taking photos of a bereaved family who had made it clear they did not wish to be 
photographed. 

 It was highlighted that the courts have a process by which an application may be 
made that certain witnesses who are vulnerable should not be filmed. 

 
Freedom of expression 
 
10. Evidence gathered by the Committee in relation to freedom of expression is 
summarised below: 
 

 Channel 4 stressed that “any discussion of the role of the media in observing and 
reporting criminal trials and any proposed legislative changes should be 
undertaken and measured against the requirements of Article 10 of the European 
Convention on Human Rights which safeguards freedom of expression”. 

 Channel 4 also commented that: “regrettably, many protections for freedom of 
expression available in England and Wales are not readily available in Scotland. 
There is no equivalent in Scotland of the „Guidelines for prosecutors on 
assessing the public interest in cases affecting the media‟ issued by the Crown 
Prosecution Service. These guidelines explicitly direct prosecutors to consider if 
the public interest requires prosecution of journalists who may have infringed the 
criminal law in pursuing stories in the public interest.”  


