
 

 

 

 

Gill review recommendation 

 

Bill provision 

 

Chapter 4 – Structure of the Civil Court System 

Reliance on temporary and part-time resources  

1. The Scottish Court Service should plan for the elimination of part‐time 
judicial resources instead of constantly adding to them. If there are to be 
part‐time judges or sheriffs at all, they should be available for 
emergencies only. (Paragraph 30) 
 

2. An urgent priority is to bring to an end the use as temporary judges or 
part-time sheriffs of those still in practice. (Paragraph 33) 

 
3. If there are to be temporary judges at all, they should be drawn from the 

ranks of retired judges of the Court of Session, or serving or retired 

sheriffs or sheriffs principal. If there are to be part‐time sheriffs at all, they 
should be drawn from the ranks of retired sheriffs or retired practitioners. 
(Paragraph 37) 
 

In its Response to the report of the Scottish Civil Courts Review, the Scottish 

Government indicated that it thought there was a continuing role for part-time 

sheriffs (and part-time summary sheriffs) and that such these offices should 

not be restricted to those with prior experience of judicial office. On the other 

hand, the Scottish Government agreed that the use of temporary judges in 

the Court of Session should be substantially reduced, if not eliminated (paras 

148–152 and para 155). 

Sections 6–9 of the Bill appear to re-enact, with mostly minor amendments, 

the existing provisions of the Sheriff Courts (Scotland) Act 1971 („the 1971 

Act‟) in relation to part-time sheriffs and temporary sheriffs principal.  

http://www.scotland.gov.uk/Resource/Doc/330272/0107186.pdf


 In contrast to what the Courts Review envisaged, section 8 removes the 

existing limit on the number of part-time sheriffs. Sections 10 and 11 make 

equivalent provision relating to part-time summary sheriffs. 

Sections 12 and 13 replicate most of the existing provisions in the 1971 Act 

allowing for the re-employment of retired judicial office holders, expanded to 

allow for the re-employment of retired summary sheriffs. Section 50 makes 

provision for the re-employment of retired Appeal Sheriffs.  

 

Chapter 4 – Structure of the Civil Court System 

The need for specialisation  

4. A system should be introduced whereby a number of sheriffs in each 
sheriffdom will be designated as specialists in particular areas of practice. 
(Paragraph 64) 
 

5. There should be no strict demarcation between civil and criminal 
business in the sheriff court. The categories of designation should include 
at least solemn crime, general civil, personal injury, family and 
commercial. It should be possible for sheriffs to seek to become 
designated in additional areas, providing they have the necessary 
experience. (Paragraph 66) 

 

6. Sheriffs principal should have responsibility for designating sheriffs within 
their sheriffdom to hear cases in a particular area of specialisation. 
(Paragraph 67) 

 
7. When a vacancy arises in a sheriffdom, the sheriff principal will require to 

assess what skills he would like the person who is to fill that vacancy to 
have. The Judicial Appointments Board for Scotland will then require to 
select a candidate who matches those skills. (Paragraph 69) 

 
 

[recommendations 4 and 5] Section 34 of the Bill permits the Lord President 

to decide upon the categories of cases which he/she concludes should be 

heard by judicial officers who have been designated for that kind of case. 

Section 34(5) defines “judicial officer” as being sheriffs, part-time sheriffs, 

summary sheriffs and part-time summary sheriffs.  

The Policy Memorandum to the Bill notes (at para 70) that it is expected that 

there will be a specialist sheriff in the categories of personal injury and family 

cases in all sheriffdoms. 

 

[recommendation 6] Section 35 of the Bill permits a sheriff principal to 

designate one or more sheriffs or summary sheriffs to as specialists in cases 

falling within those categories.  

 

[recommendation 7] There appears to be no provision relating to this 

recommendation in the Bill. 



Chapter 4 – Structure of the Civil Court System 

Sheriff Appeal Court/Other appeals to the Inner House 

 
8. A national Sheriff Appeal Court should be established. The court would 

hear summary criminal appeals from lay justices, district judges, and 
sheriffs during the transitional period when both sheriffs and district 
judges would be dealing with summary criminal cases, and civil appeals 
from district judges and sheriffs. 
 

9. A small number of judicial officers of equivalent rank to a sheriff principal 
should be appointed to sit as members of the court with the existing 
sheriffs principal who will be ex officio members. (Paragraph 82) 

 

10. Criminal appeals should be administered centrally. When hearing 
criminal appeals, the court would sit in Edinburgh, to continue the current 
arrangements for summary appeals. Each of the sheriffs principal would 
be programmed to preside in the Sheriff Appeal Court for a specified 
period. The other members would carry out sifts in relation to summary 
appeals and hear bail appeals in relation to both summary and solemn 
proceedings in the sheriff court. (Paragraph 85) 

 
11. The Sheriff Appeal Court would hear all summary appeals against 

conviction or sentence; or both; and Crown appeals against acquittal and 
against sentence. For appeals in relation to sentence only the bench 
would comprise two members. For appeals against conviction, conviction 
and sentence and Crown appeals, the appeal would be to a bench of 
three. (Paragraph 86) 

 

12. For civil appeals there would generally be a bench of three. All civil 
appeals would go to the Sheriff Appeal Court in the first instance, 
although parties could apply to it for leave to appeal directly to the Inner 
House, if the appeal should raise complex or novel points of law. 
(Paragraph 87) 

Overview 

[recommendation 8] Sections 45–60 of the Bill makes provision for the 

establishment of a national Sheriff Appeal Court. Provision is made in this 

part of the Bill for the Court‟s membership, its clerking arrangements, rules of 

court etc. Civil and criminal appeals are dealt with in Parts 4 and 5 of the Bill 

(see further below). 

Location  

[recommendations 10 and 13] Section 55 of the Bill provides that a sheriff 

appeal court will be able to be held in any place where a sheriff court may be 

held and, further, that the court may sit simultaneously in different locations. 

The Scottish Government agrees with recommendation 10 that criminal 

appeals should be administered centrally (Scottish Government consultation 

paper, para 89). However, in relation to recommendation 13 (relating to civil 

appeals) (see para 88 of the Review) the Scottish Government states it is 

“open-minded…as there are potential efficiencies in having the appeal court 

based in a single central location” (Scottish Government consultation paper, 

para 89). It goes on to state that the Bill has been drafted in such a way as to 

provide as much flexibility as around location as possible (Scottish 

Government consultation paper, para 90). 

 Level of Appeal Court sheriffs 

[recommendation 9] The Gill Review was keen to avoid sheriffs doing a 

mixture of first instance and appeal work, hence the suggestion of the 

appointment of additional judicial officers at an equivalent rank to the sheriff 

principal (see further paras 81–83). 

However, the Scottish Government stated in its consultation paper that the 



 

13. Although the Sheriff Appeal Court would have a national jurisdiction, civil 
appeals would be administered and heard within the sheriffdom from 
which they emanate. (Paragraph 88) 

 

14. Appeals in cases subject to the new simplified procedure should be 
heard by a single member of the Sheriff Appeal Court unless they raise 
questions of wider public importance. (Paragraph 89) 

 

15. Within the Sheriff Appeal Court a single member of the court should have 
the power to conduct procedural business. (Paragraph 90) 

 

16. There should be a restricted right of appeal from the Sheriff Appeal Court 
to the Inner House. (Paragraph 93) 

 

17. An appeal from the Sheriff Appeal Court to the Inner House should be 
subject to a requirement to obtain leave, which should in the first instance 
be sought from the Sheriff Appeal Court. If leave is refused then the party 
seeking to appeal should be able to seek leave from the Inner House. 
(Paragraph 94) 

 

18. The test for granting leave should be that (a) the appeal would raise an 
important point of principle or practice; or (b) there is some other 
compelling reason for the Inner House to hear it. The principle of 
proportionality should form part of the test and the court should have 
regard to the stage of proceedings to which the appeal relates. 

(Paragraphs 94‐95) 
 

19. We share Lord Penrose‟s view that the Scottish Ministers should 
consider introducing legislation that would make provision for a sift 
mechanism for reclaiming motions and statutory appeals (para 97–98) 

sensitivities around this “may be overstated” and the Bill provides for sheriffs 

principal to be Appeal Sheriffs (section 48) but also for sheriffs of at least five 

years‟ standing to be Appeal Sheriffs (section 49).   

Composition 

[recommendations 12, 14 and 15] In its consultation paper the Scottish 

Government states that recommendation 12 (that civil cases should generally 

be heard by a bench of three) requires “revisiting” – it wants the quorum to be 

flexible and proportionate to the type of case being heard to ensure 

appropriate use of judicial resources. Section 97(2)(p) of the Bill allows court 

rules to be made on quorum, a move described in the consultation paper as 

“permitting maximum flexibility” (para 98). 

Appeals 

[recommendations 8 and 12] Section 103 of the Bill abolishes the right of 

appeal from the sheriff to the sheriff principal (whilst preserving the possibility 

of appeal from tribunals/other bodies to sheriffs principal) and section 104 

provides for appeal from the sheriff to the Sheriff Appeal Court. 

[recommendations 16–18] Section 107 of the Bill makes provision for a 

limited right of appeal to the Court of Session but only with leave of the 

Sheriff Appeal Court, or, if it refuses, the Court of Session itself. The test for 

granting leave mirrors recommendation 18. 

[recommendation 11] Section 112 of the Bill transfers the existing powers of 

the High Court of Justiciary in relation to criminal appeals under the summary 

procedure to the new Sheriff Appeal Court. [recommendation 10] Section 116 

makes equivalent provision in relation to bail appeals.  

The Gill Review did not make recommendations on criminal appeals from the 

Sheriff Appeal Court to the High Court of Justiciary. The Scottish Government 

consulted on this issue (see para 101 of the consultation paper) and section 

113 gives effect to its proposals; providing that such appeals should be on a 



 

 
point of law only and with the leave of the Sheriff Appeal Court, or if it 

refuses, the leave of the High Court of Justiciary itself.  

[recommendation 19] Recommendation 19 is based on Lord Penrose‟s 

recommendation in his Review of Inner House Business (2009). Section 109 

of the Bill gives new powers to a single judge of the Inner House of the Court 

of Session to sift and dispose of appeals with no prospect of success. 

Chapter 4 – Structure of the Civil Court System 

First instance business in the Court of Session/Powers of remit/Exclusive jurisdiction of the Court of Session/Other jurisdictional issues  

20. The privative jurisdiction of the sheriff court should be raised to £150,000 
(Paragraph 123) 
 

21. The court should have the power to remit an action from the Court of 
Session to the sheriff court at the stage of signetting if it is apparent that 
the value of the action is likely to be below the privative limit of the sheriff 
court. (Paragraph 125) 

 
22. It would be for the judge at the first or any subsequent case management 

hearing to consider whether the value of the case was likely to be less 
than the privative limit and, if so, whether there were any special features 
that would justify the retention of the case in the Court of Session. 
(Paragraph 126) 

 
23. Those actions raised in the Court of Session which do not have a 

monetary conclusion should remain there, subject always to the exercise 
of our proposed power of remit under the active judicial case 
management model. (Paragraph 127) 

 

24. Where a pursuer is awarded a sum less than the privative jurisdiction of 
the sheriff court, expenses will be awarded on the sheriff court scale 
unless the pursuer can show cause why it was necessary or appropriate 
to raise the action in the Court of Session. (Paragraph 128) 

 

[recommendation 20] Section 39 of the Bill implements one of the most 

important recommendations of the Review by making provision for raising 

“the privative limit” (to be called “exclusive competence”) of the sheriff court to 

cases where an order for a sum of money is sought and the sum sued for is 

less than or equal to £150,000. 

The way the value of the claim is currently calculated is set out in case law. 

However, section 39(7) and (8) of the Bill provides that rules of court will set 

out how the value is to be calculated.  

[recommendations 21 – 22] Section 89(1) – (3) of the Bill provides that the 

Court of Session must remit a case to the sheriff court if the Court considers 

at any stage that the value is likely to be less than £150K, unless there are 

special circumstances justifying not doing so. 

[recommendation 23] Section 89(4) and (5) of the Bill provides that the Court 

of Session may remit cases to which the monetary rule does not apply if it 

considers the nature of the proceedings make it appropriate to do so. 

[recommendations 24 and 25] These seem likely to be implemented by rules 

of court. 

 

https://www.google.co.uk/url?q=http://www.scotcourts.gov.uk/docs/default-source/cos-general-docs/lord_penrose_inner_house_business_report%3Fsfvrsn%3D2&sa=U&ei=IN6pUqj-II3d7Qatl4DgCg&ved=0CCAQFjAA&usg=AFQjCNGhqSAhwLEjK-EQa7_McPfKFD8iUA


25. A rule should be introduced enabling a tender of a value below the 
threshold to be accompanied by an offer of sheriff court expenses in full 
and final settlement. (Paragraph 129) 

 
26. If the privative limit of the sheriff court is increased to £150,000 the 

legislation governing remit from the sheriff court to the Court of Session 
would have to be amended to enable actions below the privative limit to 
be remitted to the Court of Session in exceptional cases. The Court of 
Session should have the power to decline a proposed remit if the judge is 
not satisfied that the case is one that should be heard there. (Paragraph 
134) 

 
27. Where the value of an action raised in the Court of Session is likely to be 

below the privative limit, as assessed by the judge at a case 
management hearing, there should be a presumption in favour of a remit 
to the sheriff court. In considering whether or not to remit the Court 
should be entitled to take into account the business and operational 
needs of the Court as well as the interests of the parties. (Paragraph 136) 

 

28. The Court of Session should retain exclusive jurisdiction in relation to 
more complex corporate matters, patents, Exchequer cases, actions 
under the Hague Convention and certain devolution issues. (Paragraph 
138) 

 

29. The Court of Session should retain concurrent jurisdiction in family 
actions. Concurrent jurisdiction should be conferred on the sheriff court in 
relation to actions of proving the tenor and of reduction, except actions of 
reduction of sheriff court decrees. As regards the winding up of 
companies, there should be a significant increase in the value of the paid 
up share capital which limits the jurisdiction of the sheriff court. Otherwise 
the exclusive jurisdiction of the Court of Session should remain as it is at 
present. (Paragraph 141) 

 

[recommendation 26] Section 88(3) and (4) of the Bill provides that a sheriff 

can request the Court of Session allow a case falling within the sheriff court‟s 

exclusive jurisdiction to be remitted to the Court of Session, if there 

“exceptional circumstances justifying the request”. In considering the request 

the Court of Session may take into account its business and other operational 

needs (section 88(6)). 

 

[recommendation 27] As stated above, section 89(1) – (3) of the Bill provides 

that the Court of Session must remit a case to the sheriff court if the Court 

considers at any stage that the value is likely to be less than £150K, unless 

there are special circumstances justifying not doing so. Section 89(7) allows 

the Court to take into account the business and operational needs of the 

court. 

[recommendation 28] The matters currently falling within the exclusive 

jurisdiction of the Court of Session described in recommendation 28 appear 

unaltered by the provisions of the Bill.  

 

[recommendation 29] Section 39(3) of the Bill states that section 39 generally 

(i.e. raising the privative limit) does not apply to family proceedings, unless it 

only relates to an order for payment of aliment.  

Section 38 of the Bill makes provision for the sheriff court to have concurrent 

jurisdiction in relation to actions of proving the tenor and of reduction, except 

actions of reduction of sheriff court decrees. 

There are no provisions in the Bill on the increase in share capital. This is a 

reserved issue. The Scottish Government has been in discussions with the 



30. The powers to make orders ad factum praestandum and orders for 
specific implement on an interim or final basis conferred on the Land 
Court by section 84 of the Agricultural Holdings (Scotland) Act 2003 
should be conferred on the Court of Session and the sheriff court. 
(Paragraph 143) 

 
31. The Court of Session should have jurisdiction to grant a decree of 

removal or ejection. (Paragraph 144) 
 
 

UK Government on this issue and “it is hoped that this can be taken forward 

in the near future”.
1
  

[recommendation 30] Section 87 of the Bill confers on the Court of Session a 

power to make an order (either final or interim) ad factum praestandum. 

Section 84 of the Bill confers on the sheriff court the power to make an 

interim order relating to possession of heritable or moveable property and an 

interim order ad factum praestandum. Under section 84 there is an exception 

in relation to proceedings under the Children‟s Hearings (Scotland) Act 2011. 

[recommendation 31] According to the Explanatory Notes to section 87 of the 

Bill, the Court of Session can only grant a decree of removal where this is 

ancillary to another order. Section 87 amends the legislation to give the Court 

of Session competence to grant a warrant of ejection where it grants a 

degree for removing. 

Chapter 4 – Structure of the Civil Court System 

Specialist Personal Injury Court in the Sheriff Court  
 

32. An all‐Scotland jurisdiction for personal injury actions should be conferred 
on Edinburgh Sheriff Court. (Paragraph 154) 
 

33. The amended version of Chapter 43 that is to be extended to the sheriff 
court would apply to actions raised in the sheriff court including the 
specialist personal injury court. Parties could apply, on cause shown, for 
a case to be remitted out of this procedure. In that event, an active 
judicial case management model would be applied. (Paragraph 155) 

[recommendation 32] Rather than specifying Edinburgh in the primary 

legislation, section 41 of the Bill provides that Scottish Ministers may, by 

order, stipulate that the jurisdiction of a sheriff in a specified sheriffdom sitting 

at a specified sheriff court will be all-Scotland for specified kinds of civil 

proceedings. “Specified” in each instance refers to “as stated in the relevant 

order” (section 41(2)). 

Section 41 will allow for the establishment of a specialist personal injury court 

in Edinburgh sheriff court but also in other locations. It will also allow for other 

types of specialist courts to be created.  

Section 41(4) makes it clear that the jurisdiction of any other sheriffdom or 
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sheriff court to deal with the proceedings specified in the order is not affected 

by the specification of a sheriffdom or sheriff court to have an all-Scotland 

jurisdiction. This allows actions to be raised locally rather than at the sheriff 

court specified in the order. 

[recommendation 33] This will be covered by the courts rules made under 

section 97 of the Bill.  

Chapter 4 – Structure of the Civil Court System  

Civil Jury Trials 

34. The right to a civil jury trial in the enumerated causes should be 
retained.(Paragraph 162) 

 
35. Civil jury trial should be extended to the new specialist personal injury 

court, but not to those actions that are litigated in other sheriff courts. 
(Paragraph 163) 

 

[recommendations 34–35] Section 61–69 of the Bill gives effect to these 

recommendations with the provisions modelled on the procedure and practice 

of the Court of Session as set out in the Court of Session Act 1988. Because 

section 41 empowers Scottish Ministers to designate any sheriff court in 

Scotland as an all-Scotland court in specified types of proceedings (i.e. a 

provision broader in scope that the comparable recommendation in the Gill 

Review) section 61 reflects that wording.  

Chapter 4 – Structure of the Civil Court System  

Organisation of the sheriff court  

36. There should be a review the purpose of which is to rationalise the 
boundaries of the sheriffdoms with those of other public authorities. The 
relevant legislation and rules of court should be amended to enable 
actions to be transferred between sheriff courts within a sheriffdom and 
between sheriffdoms. The sheriff court legislation should be amended to 
provide that an interdict or other interim order granted in one sheriff court 
shall be enforceable throughout Scotland. (Paragraph172) 

 

[recommendation 36] Section 1 sets out in statute for the first time the 

structure of sheriffdoms and sheriff court districts in Scotland. Section 2 

replicates the powers contained in the Sheriff Courts (Scotland) Act 1971 to 

alter sheriffdoms and sheriff court districts. However, the Scottish 

Government did not agree that boundaries should be reviewed to be 

realigned with those of other public authorities (Scottish Government‟s 

response to the Gill Review, para 98).  

Provision relating to actions being able to be transferred between sheriff 

courts within a sheriffdom and between sheriffdoms will be made by rules of 



court under section 97 of the Bill.  

Sections 80–82 of the Bill make provision for sheriffs to be able to grant 

interdicts or interim interdicts having effect outside the sheriffdom in which it 

is granted. 

Chapter 4 – Structure of the Civil Court System 

Creation of the office of district judge  

37. A new judicial office should be created, that of district judge. A district 
judge would sit in the sheriff court and would hear summary criminal 
business and civil claims of a modest value. (Paragraph 176) 
 

38. The jurisdiction of the district judge in relation to summary crime should 
be limited to those summary criminal cases that are currently tried by 
sheriffs. (Paragraph 186) 

 

39. A district judge would have a civil jurisdiction comprising actions with a 
value of £5,000 or less, housing actions, and appeals and referrals from 
the children‟s hearings. (Paragraph 193) 

 
40. The district judge will have concurrent jurisdiction with the sheriff in 

relation to family actions. If parties chose to bring proceedings in their 
local court before the district judge rather than before a specialist sheriff 
the district judge would have full jurisdiction to make any orders in 
relation to financial provision even if the value of the assets was greater 
than £5,000. (Paragraph 199) 

 
41. The district judge would also have jurisdiction to hear urgent motions for 

interim orders in ordinary actions. (Paragraph 200) 
 
42. Over time, district judges will assume responsibility for the summary 

criminal trials that are presently heard by sheriffs. Where an accused 
person appears on petition in a court in which there is no resident sheriff 
the district judge would have jurisdiction to deal with the examination of 
the accused and to grant bail. (Paragraph 201) 

[recommendation 37] Section 5 of the Bill provides for the creation and 

appointment of summary sheriffs (the Scottish Government‟s preferred term 

for „district judges‟) and section 14 of the Bill provides for the qualifications 

required for this judicial office. 

[recommendations 38 and 42] Section 44 of the Bill provides for the 

jurisdiction of a summary sheriff in relation to summary criminal matters. 

[recommendation 39] Section 43 and schedule 1 of the Bill provide for the 

jurisdiction of summary sheriffs in relation to civil matters. These provisions 

cover all matters referred to in recommendation 39. They also include some 

types of domestic abuse proceedings, some types of adoption proceedings, 

forced marriage proceedings, some types of warrants and interim orders and 

some types of diligence proceedings, i.e. broader than Lord Gill‟s 

recommendations in this regard.  

Who has jurisdiction in housing cases has ended up deviating from what Lord 

Gill envisaged and indeed is split between the sheriff, the summary sheriff 

and the First-tier Tribunal to be created by the Tribunals (Scotland) Bill. Part 3 

of the Housing (Scotland) Bill transfers the sheriff‟s jurisdiction in private 

rented housing cases (e.g. rent arrears) to the aforementioned Tribunal. 

Section 70 of the Bill (read in conjunction with schedule 1, para 12) provides 

that a summary sheriff will have jurisdiction in actions for recovery of heritable 

property (e.g. evictions in social housing cases and mortgage repossessions) 

except where there is sought in addition to, or as an alternative to that order, 



 
43. Both district judges and sheriffs would be accommodated in the existing 

sheriff court and JP court estate. Where the volume of business would 
not justify there being a resident district judge on a full time basis, a 
single district judge might cover more than one court. (Paragraph 202) 

 

44. Specific days or half days should be set aside for the conduct of civil 
business by district judges. (Paragraph 203) 

 
45. Part‐time sheriffs would be employed only where there were unexpected 

absences or unforeseen peaks in demand. They would be drawn from 
the ranks of retired sheriffs or retired practitioners. District judges should 
in the short term assume responsibility for the summary crime and the 

less complex civil business that is now being done by part‐time sheriffs. 
As sheriffs retired or moved to other sheriffdoms they would usually be 
replaced by district judges. (Paragraph 204) 

 
46.  If pressure of business and efficiency required it, a sheriff could be 

allocated to undertake the work of a district judge but district judges 
would not be entitled to undertake the work of a sheriff. Part‐time sheriffs 
would play a role in providing cover for district judges. (Paragraph 205) 

 
47. There should be a mechanism for a district judge to transfer a case to a 

sheriff, on the application of one or more of the parties or on his own 
initiative, subject to consultation with and approval of the sheriff principal. 
(Paragraph 206) 

 

a sum in excess of £5,000 (e.g. rent or mortgage arrears in excess of that 

sum) in which case jurisdiction will remain with the sheriff alone. 

[recommendation 40] Section 43 and schedule 1 of the Bill provide for the 

jurisdiction of summary sheriffs in a variety of family actions. Section 38 of the 

Bill, which set out the jurisdiction of sheriffs, contains a general provision 

saying that sheriffs retain the jurisdiction they had prior to the commencement 

of the section. When these provisions are read together the effect is that 

summary sheriffs have concurrent jurisdiction with sheriffs.  

[recommendation 41] Section 43 and schedule 1 make provision for the 

summary sheriff to have jurisdiction in relation to some types of interim orders 

(including interim interdicts). These include interim orders in respect of types 

of court actions ordinarily within the sheriff‟s jurisdiction. There is no 

restriction in the provision related to the urgency of the application for an 

interim order, as the Scottish Government felt the urgency (or otherwise) of 

the application was a matter for the summary sheriff considering the 

individual case.
2
  

[recommendations 43 and 44] There are no provisions in the Bill relating to 

recommendations 43 and 44. However, we probably wouldn‟t expect to find 

implementing measures in primary legislation. 

[recommendation 45] See above at recommendations 1–3 for the Gill 

approach compared to the Government‟s approach in relation to the use of 

part-time resources.  

[recommendation 46] No specific provision on this in the Bill, other than 

provision for a sheriff to have concurrent jurisdiction with a summary sheriff 

(section 38(1)).  

[recommendation 47] There is no provision on this in the Bill.  Para 112 of the 
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Policy Memorandum indicates that this will be provided for by rules of court, 

rather than by primary legislation. 

Note that Gill Review did not consider what would happen to „stipendiary 

magistrates‟ (i.e. solicitors or advocates who sit in the Justice of the Peace 

Court in Glasgow). The McInnes Review (Report of the Summary Justice 

Review Committee) envisaged that summary sheriffs would take over this 

role and no further stipendiary magistrates would be appointed. Sections 

117–119 of the Bill provide for this.  

 

 

Chapter 5 – A new case management model 

48. There should be explicit recognition of the principle that the court should 
have power to control the conduct and pace of all cases before it. 
(Paragraph 6) 

 
Judicial continuity and the single docket system 
 
49. A docket system should be introduced in the Court of Session and the 

sheriff court. (Paragraphs 44, 73) 
 
50. The docket system should operate on the basis that a case is allocated to 

a judge or sheriff prior to the first case management hearing. There 
should be a presumption that, wherever practicable, all procedural and 
substantive hearings in the case will thereafter be dealt with by that judge 
or sheriff. In the sheriff court, if the case is in a specialist area it should be 
allocated to a designated specialist sheriff. (Paragraph 45) 

 

51. There should be an appointment‐based system for the hearing of 
procedural business, whether by representation in person or by 
telephone or video conferencing. Where representation in person is 
required, the appointments should be fixed on a “not before” basis. 
(Paragraph 47) 

The main Scottish Government consultation paper states at paras 138 and 

139 that the judge‟s enhanced powers of case management should be 

provided for in court rules rather than primary legislation.  

Sections 96 and 97 of the Bill would replace sections 5 and 5A of the Court of 

Session Act 1988 and section 32 of the Sheriff Courts (Scotland) Act 1971. 

The latter provisions contain the existing rule-making powers of the sheriff 

court and the Court of Session which the Scottish Government state in the 

consultation paper (at para 141) are too rigid and inflexible.  

In addition, the consultation paper refers (at p 8) to the Scottish 

Government‟s “Making Justice Work” programme and the fact it includes a 

project (MJW Project 2) designed to improve procedures and case 

management. 

 

 

http://www.scotland.gov.uk/Publications/2004/03/19042/34176
http://www.scotland.gov.uk/Publications/2004/03/19042/34176
http://www.scotland.gov.uk/Topics/Justice/legal/mjw


 

A new case management model of general application 

52. With the exception of certain specified types of action, all actions in the 
Court of Session or the sheriff court should be subject to judicial case 
management. On the lodging of defences, a case should be allocated to 
the docket of a particular judge or sheriff. A case management hearing 
should be fixed shortly thereafter. This would normally take place by 
means of a telephone conference call. (Paragraphs 48, 72, 74) 

 
Case Management in the Court of Session 
 
Inner House 
 
53. We endorse Lord Penrose‟s recommendations and recommend that they 

should be implemented without delay. (Paragraph 52). 
 

The Outer House 

54. In exceptional cases, active judicial intervention should be available in a 
Chapter 43 action at any stage, on the application of either party or by 
the court on its own initiative. (Paragraph 62) 

 
55. Actions transferred out of Chapter 43 will be subject to active judicial 

case management. The grounds upon which a personal injury action may 
be appointed to proceed as an ordinary action should be extended to 
include the desirability of active judicial case management in the 
particular circumstances of the case.(Paragraph 63) 

 
56. The Civil Justice Council for Scotland should address the amendments 

required to abolish the distinction between ordinary and petition 
procedure in the Court of Session. The Council should also examine the 
need to modernise the terminology used in the rules, both in the Court of 
Session and in the sheriff court. Apart from proceedings which are 
exclusive to either court, the terminology that applies to proceedings in 
the Court of Session and in the sheriff court should be the same. 
(Paragraph 70) 

 

 

 

 

 

 

 

 

[recommendation 53] The Court of Session has implemented, via court rules, 

Lord Penrose‟s recommendations from the 2009 Review for reforming the 

business of the Inner House (Act of Sederunt (Rules of the Court of Session 

Amendments No. 2)(Causes in the Inner House) 2010; Act of Sederunt 

(Rules of the Court of Session Amendment No.5)(causes in the Inner House) 

2011; Practice Note no.3 of 2011: Causes in the Inner House is also 

relevant.)  

 

 

 

[recommendation 56] The Scottish Government states in its consultation 

paper that it agrees that the distinction between ordinary and petition 

procedure should be abolished but believes this should be done by rules of 

the Court of Session developed by the Scottish Civil Justice Council. They 

sought views in the consultation on any unintended consequences of the 

abolition (paras 150–151). 



Case Management in the Sheriff Court 
 
Actions before the sheriff 
 
57. Jurisdiction in civil actions should be shared between sheriffs and district 

judges. Sheriffs will have jurisdiction to hear all civil business in the 
sheriff court. District judges will have jurisdiction to hear housing actions, 
actions for payment of £5,000 or less, referrals and appeals from 
children‟s hearings, and will have concurrent jurisdiction with sheriffs in 
family actions. District judges hearing family actions may deal with 
financial matters of unlimited value. (Paragraph 71) 

 
58. With the exception of personal injury actions, all civil business for which 

the sheriff has jurisdiction will be heard by designated sheriffs and be 
subject to their active case management. (Paragraph 72) 

 
59. Actions and other court proceedings under active judicial case 

management will proceed on the lines we have described. There will be 
no need to retain the distinction between ordinary cause procedure and 
summary application procedure. On the lodging of defences, the case will 
be allocated to a suitably designated sheriff. A case management hearing 
will be held two weeks after defences are lodged and will normally be 
conducted by telephone or video conferencing. It will be open to parties 
to request a hearing in open court. (Paragraph 74) 

 
60. At the case management hearing, the court will decide what form of case 

management is appropriate. The rules should provide (1) that the court 
will expect the case management hearing to be conducted by the 
solicitors having principal responsibility for the case and will expect them 
to be able to inform the court of the factual and legal issues in dispute 
and to propose further procedure; (2) that the court will expect the 
parties‟ representatives to have discussed these matters in advance of 
the hearing, to focus the issues and to agree, if possible, on further 
procedure, subject to the approval of the court; and (3) that the court will 
expect the parties to co‐operate in exchanging information about 
witnesses and documents. (Paragraph 75) 

 
61. Actions subject to the sheriff‟s jurisdiction may be raised in any sheriff 

court having jurisdiction, but may be transferred to a court where a 

 

 

[recommendation 57] See above at recommendation 39 for the jurisdiction of 

sheriffs and summary sheriffs.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



suitably designated sheriff is resident. Procedural business should be 
conducted by email, telephone, video conferencing or in writing. There 
should be a presumption that any proof or other hearing will be heard in 
the court to which the action has been transferred although parties may 
apply for the designated sheriff to hear the proof or debate at the local 
court, if court accommodation permits. (Paragraph 76) 

 
Personal injury actions under the sheriff’s jurisdiction 
 
62. All substantive hearings in personal injury actions proceeding under 

case‐flow management will be heard by a designated personal injury 
sheriff, who will also deal with motions to vary the timetable or other 
procedural business. (Paragraph 79) 

 
63. Active judicial intervention may be introduced at any stage in the 

procedure on the application of either party or by the court on its own 
initiative. (Paragraph 80) 

 
Family actions 
 
64. If the case involves an application for urgent interim orders, it will be dealt 

with by an available sheriff or district judge and will then be transferred to 
the docket of either a family sheriff or a district judge as requested by the 
pursuer. (Paragraph 88) 
 

65. It should be open to the defender at the first case management hearing 
to submit that the case should be transferred from the family sheriff to a 
district judge or vice versa. (Paragraph 89) 

 
66. If the case is allocated to a family sheriff there would be a presumption 

that all procedural business would be conducted by telephone or 
videoconference (provided the parties consent) and that substantive 
hearings would take place in the court in which that sheriff sits. 
Arrangements could be made exceptionally for a hearing to take place in 
a more convenient venue. (Paragraph 90) 

 
67. The first case management hearing would also fulfil the function of a 

Child Welfare Hearing. (Paragraph 91) 
 

 

 

 

 

 

 

 

 

 

 

 

 

[recommendation 65]. There is no provision in the Bill relating to transfer of a 

case from sheriff to summary sheriff (and vice versa).  Para 112 of the Policy 

Memorandum indicates that this will be provided for by rules of court.  

 

 

 

 



68. The sheriff or district judge should make the requirement for full and early 
disclosure clear at the first case management hearing. Active case 
management throughout the case should include firm action to deal with 
failure to comply with time limits and control of the use of expert 
evidence. (Paragraph 92) 

 
69. The number of days allocated to a proof should reflect the number of 

days it is expected to last. (Paragraph 93) 
 
70. In courts where the resident judicial officer is a district judge, it will be 

desirable to set aside in the court programme specific days or half days 
for the conduct of civil business, in particular family actions. Where 
practicable, criminal business in courts where there is only one court 
room should not be programmed for those days. Deferred sentences 
should not be fixed for days or parts of days programmed for civil 
business. (Paragraph 94) 

 
71. A forum of family sheriffs and district judges should be established so 

that knowledge and experience can be shared and issues of common 
concern discussed. District judges should receive appropriate training 
when they are appointed. (Paragraph 95) 

 
Children’s referrals 
 
72. In the first instance all children‟s hearing referrals should be allocated to 

a district judge. Cases identified as complex or lengthy may be allocated 
to a sheriff. There should be a procedure for remit of a case by the district 
judge to the sheriff should it prove more complex than it seemed at the 
outset. (Paragraph 97) 

73. The rules for children‟s hearing referral cases be should be amended and 
supplemented by practice notes to permit active case management in 
those cases that require it. (Paragraph 99) 

 
Curators, reporting officers, safeguarders and court reporters 
 

74. For children, the following are required: 

 An open, fair and transparent system of recruiting panels of people 
from whom curators, reporting officers, safeguarders and reporters 
can be appointed by the court. 

 

 

 

 

 

 

 

 

 

 

 

 

 

[recommendation 72] See above at recommendation 39 for more detail on 

the jurisdiction of sheriffs and summary sheriffs. Schedule 1, para 4 gives 

jurisdiction (shared with sheriffs) to summary sheriffs in all court proceedings 

arising from the Childrens Hearings (Scotland) Act 2011, i.e. broader than 

Lord Gill‟s recommendations in this regard. See paras 109 and 110 of the 

Policy Memorandum to the Bill. There is no provision for a case to be 

transferred from a summary sheriff to a sheriff. Para 112 of the Policy 

Memorandum to the Bill indicates that this will be provided for by rules of 

court. 

 

 



 Clarity and consistency as to the qualifications and experience 
required for each type of appointment. 

 Rates of remuneration which reflect the actual work required to fulfil 
the remit of the particular appointment. 

 Access to appropriate induction and training for people appointed to 
panels, as well as opportunities for continuing professional 
development and the sharing of good practice. 

 Clarity for appointees as to what is expected of them. For some 
appointments this may be laid down in rules of court, for others it may 

be appropriate to have non‐statutory guidance. In any event, the 
sheriff or children‟s hearing making the appointment should always 
ensure that the person appointed is clear as to what is required of 
them, if necessary by specifying this in detail in the order. 

 A system for monitoring the quality of the work done and reports 
provided by appointees and for dealing with situations where they fall 
below the standard expected. (Paragraph 111) 

 
75. The courts, the Scottish Government, local authorities, SCRA, SLAB and 

the legal profession should collaborate to develop systems which will 
meet these objectives. (Paragraph 112) 

 
76. For adults, the basic requirements of the systems of appointment, 

training and remuneration of safeguarders and curators ad litem are the 
same as set about above. The relevant organisations should work 
together in a similar way to develop appropriate systems. (Paragraph 
113) 

 
Information, family support and mediation services 
 
77. Rule 33.22 of the Ordinary Cause Rules should be broadened to allow 

referral to mediation of any matter arising in a family action. (Paragraph 
117) 

 
78. The provision and funding of national mediation and family support 

bodies and local family mediation services, and in particular of family 
contact centres, should be treated as a priority by the Scottish 
Government and kept under review by the Scottish Parliament. 
(Paragraph 121) 

[recommendation 74] In its consultation paper the Scottish Government (para 

7) focused on the reforms associated with safeguarders in the children‟s 

hearing system provided for in the Children‟s Hearings (Scotland) Act 2011 

(asp 1), yet Lord Gill‟s recommendation covered a much wider range of court-

appointed individuals. The Scottish Government has carried out research in 

this area (Whitecross 2011a and 2011b), as well as set up a Working Group, 

but there is no publicly available timescale associated with this strand of work 

to date.  

 

 

 

 

 

 

 

 

 

 

 

[recommendations 77 and 78] Section 97 of the Bill, containing the general 

rule-making power for the sheriff court, makes provision for court rules to be 

made on ADR (section 97(2)(b)). For other work on mediation and publicly 

funded support services more generally see the comments relating to 

http://www.scotland.gov.uk/Resource/0043/00435549.pdf


 chapters 7 and 11.  

 
Actions before the district judge 
 
79. There should be a single new set of rules for cases for £5,000 or less. 

(Paragraph 125) 
 
 
80. The new rules for low value cases should be based on a problem solving 

or interventionist approach in which the court should identify the issues 
and specify what it wishes to see or hear by way of evidence or 
argument. (Paragraph 126) 

 

81. The new rules should be written in plain English and be as clear and 
straightforward as possible. (Paragraph 127) 

 
82. At the first hearing the district judge should decide what further 

information is required and what the next stage of procedure should be. 
He should be able to continue the case to a later date if he considers that 
to do so will enhance the prospects of achieving a settlement. There 
should be a permissive provision that will allow the district judge to assist 
the parties to reach a settlement at any point in the case, rather than a 
requirement that he should do so at the first hearing in every case. 
(Paragraph 128) 

 
83. The simplified procedure should enable a party litigant, with the help of 

written explanatory guidance and/or support from an in‐court or other 
advice agency, to initiate a claim or lodge a defence and conduct his 
case to a conclusion. Such a party should be entitled, with the permission 
of the court, to have his case presented for him by a suitable lay 
representative. (Paragraph 130) 

 
84. The rules should be drafted for party litigants rather than practitioners. 

They should describe in outline how the case will proceed. They should 
also entitle the judge to permit lay representation and to hold any hearing 
in chambers. (Paragraph 131) 

 

[recommendations 79 – 82] Sections 70–79 of the Bill provide for a new 

simple procedure, although paragraph 72 of the Scottish Government 

consultation paper state that the rules associated with the simple procedure 

will be set out in the court rules, not the primary legislation.  

Furthermore, at para 77 of the Scottish Government consultation paper, the 

Scottish Government proposes that the new approach to judicial problem 

solving („the interventionist approach‟) should be a matter for court rules and 

training rather than set out in the Bill itself.  

Section 97 of the Bill permits court rules to be made with the aim of 

simplifying the language used in connection with court proceedings. 

Section 72 of the Bill sets out the matters to be taken into account when 

exercising the rule-making power under section 97 in respect of the simple 

procedure. So far as possible, the rule-making power must be exercised so 

as to allow the sheriff to identify the issues in dispute; negotiate with, or 

otherwise assist, the parties in securing settlement and can adopt a 

procedure which is appropriate to, and takes account of, the particular 

circumstances of the case.  

[recommendations 83 and 84] New Court of Session rules and sheriff court 

rules have been made under sections 126 and 127 of the Legal Services 

(Scotland) Act 2010 relating to oral representations by lay representatives on 

behalf of party litigants in some circumstances (Act of Sederunt (Sheriff Court 

Rules) (Lay Representation) 2013 (SSI 2013/91); Act of Sederunt (Rules of 

the Court of Session Amendment No. 3 (Miscellaneous) 2012 (SSI 

2012/189)). Section 92 of the Bill makes provision for lay representation for 

non-natural persons (e.g. companies) in cases heard under the simple 

procedure. For access to justice by party litigants see the discussion at 



 
Actions which include a claim in respect of personal injury 
 
85. The rules should provide that an action for damages for personal injury 

for up to £5,000 action can be transferred to the ordinary court or to the 
specialist personal injury court, if it raises complex or novel issues. 
(Paragraph 132) 
 

Housing cases 
 

86. The Scottish Government should develop and extend in‐court advice 
services, including services offering specialist help in housing matters, as 

part of a broader strategy to improve and co‐ordinate the provision of 

publicly‐funded civil legal assistance and advice generally. (Paragraph 
147) 
 

87. Legal aid should continue to be available for housing cases, but there is 
also considerable scope for representation by specialist lay advisers. 
(Paragraph 148) 

 
88. The new simplified procedure, with certain modifications, should apply to 

all cases involving housing matters. (Paragraph 153) 
 

89. The procedural protections available to defenders in rented housing 
repossession cases should be of the same order as those available in 
mortgage repossession cases. In both types of case the judge should be 
given sufficient information by the pursuer and defender to apply the 
statutory tests. (Paragraph 154) 

 
90. All housing cases should call in court. (Paragraph 157) 
 
Expenses under the new simplified procedure 
 
91. There should continue to be separate tables of expenses. One would be 

for claims up to £3,000. Another would be for claims between £3,001 and 
£5,000, to include all housing cases regardless of the amount of any 
arrears. Finally, there would be a separate table of expenses for any 
action which includes a claim for damages for personal injury. (Paragraph 
159) 

chapter 11 below.  

 

 

[recommendation 85] Section 76 of the Bill makes provision for cases to be 

transferred out of the simple procedure on the application of a party to the 

case. There is no mention of the criteria to be associated with considering the 

application.  

[recommendation 86 and 87] For publicly funded support services, such as 

in-court advisers, see comments relating to chapter 11 below.  The Bill makes 

no provision on legal aid. 

 

[recommendations 88 and 90] As mentioned above, who has jurisdiction in 

housing cases has ended up deviating from what Lord Gill envisaged and 

indeed is split between the sheriff, the summary sheriff and the First-tier 

Tribunal to be created by the Tribunals (Scotland) Bill. Part 3 of the Housing 

(Scotland) Bill transfers the sheriff‟s jurisdiction in private rented housing 

cases (e.g. rent arrears) to the aforementioned Tribunal. Section 70 of the Bill 

(read in conjunction with schedule 1, para 12) provides that a summary 

sheriff will have jurisdiction in actions for recovery of heritable property (e.g. 

evictions in social housing cases and mortgage repossessions) except where 

there is sought in addition to, or as an alternative to that order, a sum in 

excess of £5,000 (e.g. rent or mortgage arrears in excess of that sum) in 

which case jurisdiction will remain with the sheriff alone. 

[recommendation 91] Section 77 of the Bill provides that Scottish Ministers 

can make provision by secondary legislation for expenses under the simple 

procedure. 

 



 
Specialisation by the district judge 
 
92. Judicial specialisation in housing and family cases should be encouraged 

where possible. (Paragraphs 162‐163) 
 

93. District judges should receive special training relevant to the scope of 
their work. (Paragraph 164) 

 

 

[recommendation 92] Section 34 of the Bill makes provision for the Lord 

President of the Court of Session to have power to designate categories of 

case suitable for specialisation. Furthermore, section 35 gives the sheriff 

principal for each sheriffdom the role of designating individual specialists in a 

particular sheriffdom. These provisions apply to summary sheriffs (and part-

time holders of these posts). 

 

Chapter 6 – Information Technology  

94. There should be no bar to conducting case management hearings by 
means of telephone or videoconferencing, if certain safeguards are in 
place. In deciding whether it would be compatible with article 6 for a case 
management hearing to take place in private, the court should have 
regard to the questions to be decided; whether the parties have 
consented or have by implication waived their rights to a hearing in open 
court; and whether the questions to be decided involve the public interest 
or are of such importance that the public would have an interest in having 
the hearing take place in open court. (Paragraph 63) 
 

95. Generally, we would encourage the increased use of IT to support the 
work of the civil courts in Scotland. In particular we recommend that: 

 

 The SCS should develop an up to date strategy for enhanced 
provision of IT based on research commissioned to identify the needs 
of all court users; 

 The SCS Website should be a source of guidance and support 
particularly for parties in cases covered by the proposed simplified 
procedures falling within the jurisdiction of the district judge. It should 
include information on other sources of advice and assistance; 
providers of mediation and other forms of ADR including links as 
appropriate; and self-help materials; 

 The use of email as a means of communicating with the courts and 
the judiciary should be encouraged; 

Sections 96 and 97 of the Bill permit court rules to be made on the use of 

technology in court.   

The Scottish Government‟s Making Justice Work programme has a project 

(MJW Project 4) involving “co-ordinating information technology and 

management information”. Also, as part of the Scottish Government‟s Making 

Justice Work programme, the Scottish Courts Service carried out a 

consultation exercise in 2012 entitled „Shaping Scotland‟s Court Service‟. See 

further: 

http://www.scotcourts.gov.uk/about-the-scottish-court-service/consultations 

This contained recommendations relating to the enhanced use of IT.  

It is probably also worth noting that the final report of the Civil Justice 

Advisory Group (January 2011) also contained recommendations relating to 

the use of IT in the context of access to justice and self-help (pp 5–7 of the 

Summary document).  

http://www.scotland.gov.uk/Topics/Justice/legal/mjw
http://www.scotland.gov.uk/Topics/Justice/legal/mjw
http://www.scotland.gov.uk/Topics/Justice/legal/mjw
http://www.scotcourts.gov.uk/about-the-scottish-court-service/consultations
http://www.consumerfocus.org.uk/scotland/our-work/legal/civil-justice-advisory-group


 The proposed pilot of an online small claims and summary cause 
system should be actively pursued as soon as is practicable and 
consideration should be given to extending the system to other 
undefended actions; 

 Video and telephone conferencing should be encouraged; 

 Consideration should be given to means of encouraging court users 
to communicate electronically. This may involve entering into some 
sort of agreement with a provider to allow access to systems locally; 
managing the provision of such access directly, for example with 
local authorities; or by lower court fees; and 

 All evidence in civil cases, apart from those under the simplified 
procedure, should be recorded digitally. (Paragraph 84) 

 

Chapter 7 Mediation and other forms of dispute resolution  

96. ADR is a valuable complement to the work of the courts, but the court 
should not have power to compel parties to enter into ADR. That is 
contrary to the constitutional right of the citizen to take a dispute to the 
courts of law. (Paragraph 24) 

 
97. Advisers and agencies who provide first line advice should be aware of 

all the dispute resolution options that are available. That requires suitable 
training. (Paragraph 26) 

 
98. The Scottish Court Service website should contain explanatory material 

on ADR and links to sources of further information about ADR. 
(Paragraph 28) 

 

99. Our proposals in relation to pre‐action protocols and active judicial case 
management provide the opportunity for the court to encourage parties to 
consider alternatives to litigation. (Paragraph 32) 

 

100. We do not consider necessary to make any specific provision in court 
rules for sanctions in expenses where a party has refused to engage in 
ADR. Parties should not have to justify to the court why they did not 

It is worth noting that, in addition to the recommendations contained in the 

Courts Review, the final report of the Civil Justice Advisory Group (published 

in January 2011) recommended that court rules should be introduced which 

would encourage, but not compel, parties to seek to resolve their dispute by 

mediation or another form of ADR prior to raising court action (p 7, 

Summary). 

In the consultation paper on the draft Bill (at para 169), the Scottish 

Government refers to the fact that the power for the Court of Session to make 

rules contained in sections 96 and 97 of the Bill have the potential to be used 

to make rules encouraging use of methods of ADR, both where court action 

has already been instigated and cases where proceedings are being 

contemplated.  

In the Scottish Government‟s response to the Courts Review (at para 217) 

the Scottish Government observes that recommendations 9–99 and 101 

concerning mediation are “subject to the caveats regarding public funding” 

(i.e. “a period of unprecedented pressure on public finances”) “generally 

worthwhile, but is not persuaded that, by themselves, they will support a 

major shift towards ADR. It will therefore consider what further options may 

http://www.consumerfocus.org.uk/scotland/our-work/legal/civil-justice-advisory-group


engage in ADR or, if they did, why it did not result in settlement. As a 
general rule parties should bear their own expenses in relation to 
mediation, unless they agree otherwise, and such expenses should not 
normally be part of an award of expenses by the court. (Paragraph 35) 

 

101. The Scottish Government should consider establishing a free 
mediation service for claims which could be dealt with under the new 
simplified procedure and mediation telephone helpline. (Paragraphs 

37‐39) 

be available and affordable”.  

It may be worth following up with the Government on their initial response. 

This work may now form part of the „Making Justice Work‟ Programme. This 

contains a project (MJW Project 3) on enabling access to justice which 

includes access to a full range of methods of dispute resolution. 

In addition, the Government‟s main consultation (at para 17) states the 

Scottish Legal Aid Board is leading a project on how non-court methods of 

dispute resolution may be better assimilated into the civil justice system. We 

could seek an update on the stage this project has reached. 

 

Chapter 8 - Facilitating Settlement 

 

 
Pre-action protocols 

 

102. Compliance with the current pre‐action protocols in relation to 
personal injury and industrial disease claims should be compulsory. 
(Paragraph 33, 53) 
 

103. In principle, the pre‐action protocols should apply to all categories of 
personal injury claim. (Paragraph 34) 

 
104. It should be possible to develop a protocol on clinical negligence 

actions similar to that in England and Wales. Pending the establishment 
of a Civil Justice Council for Scotland, the Law Society should take the 
lead in consulting interested parties on the merits of such a proposal. 
(Paragraph 35) 

 
105.  In family actions our preference would be for the court to make any 

necessary orders in relation to disclosure of financial information at the 
first case management hearing. (Paragraph 37) 

[recommendations 102–106] The main Scottish Government consultation 

paper states at paras 138 and 139 that pre-action protocols should be 

provided for in court rules rather than primary legislation.  

Sections 96 and 97 of the Bill would replace sections 5 and 5A of the Court of 

Session Act 1988 and section 32 of the Sheriff Courts (Scotland) Act 1971. 

The latter provisions contain the existing rule-making powers of the sheriff 

court and the Court of Session which the Scottish Government state in the 

consultation paper (at para 141) are too rigid and inflexible.  

[recommendation 105] Effective from 1st Aug 2012 parties in family actions 

are required to provide the courts with Form F13A (form of statement of 

matrimonial property), or Form CP13A for those in civil partnerships (Act of 

Sederunt (Sheriff Court Rules)(Miscellaneous Amendments) 2012; Act of 

Sederunt (Sheriff Court Rules)(Miscellaneous Amendments) (No. 2) 2012). 

 

http://www.scotland.gov.uk/Topics/Justice/legal/mjw
http://www.slab.org.uk/providers/reforms/civil/


 
106. The court should have the power to make orders in relation to 

expenses and interest for non‐compliance with pre‐action protocols. 
(Paragraph 53) 

 
Offers in settlement 

 
107. The common law system of judicial tenders should be replaced by a 

rule regulating the making of formal offers by any party. It should be open 

to any party to make a monetary or a non‐monetary offer in full or partial 
settlement of the action. It should be open to any party to make such an 
offer before the commencement of proceedings. (Paragraph 86) 
 

108. The usual rule should be that where the pursuer fails to achieve an 
outcome that is as favourable as the offer made, the defender should be 
entitled to expenses on a „party and party‟ basis from the date on which 
the offer was made. (Paragraph 88) 

 
109. In relation to pursuers‟ offers, if the pursuer obtains an outcome more 

favourable to him than his offer, the defender should be liable to pay an 
uplift of 50% on the fee element of expenses on a „party and party‟ basis 
from the date of the offer. The court should have discretion to award a 
higher or lower percentage uplift. (Paragraph 89) 

 
110. The application of these rules should be subject to the overall 

discretion of the court, to be exercised as laid down in Carver v BAA plc: 
success should be judged by looking at the conduct of the parties and the 
whole circumstances of the case. (Paragraph 90) 

 

111. It should be open to a party making an offer to specify that it is open 
for acceptance only for a specified period. (Paragraph 92) 

 
 

  

Chapter 9 – Enhancing Case Management 

112. A preamble should be added to the rules of court identifying, as a 
guiding principle, that the purpose of the rules is to provide parties with a 
just resolution of their dispute in accordance with their substantive rights, 

Paras 138–139 of the main Scottish Government consultation paper suggest 

that enhancing the judge‟s powers of case management will mainly be dealt 

with by rules of court, rather than primary legislation. Sections 96 and 97 of 



in a fair manner with due regard to economy, proportionality and the 
efficient use of the resources of the parties and of the court. (Paragraph 
13) 

 
Enhanced powers of case management 
 
Disclosure of evidence 
 
113. We do not recommend a move to the English system of 

disclosure.(Paragraph 36) 
 
114. As part of the case management function a judge, sheriff or district 

judge should be entitled to order the disclosure of documents relating to 
the action together with authority to recover documents either generally 
or specifically; and order the lodging of documents constituting, 
evidencing or relating to the subject matter of the action within a specified 
period. The normal procedures for recovery of evidence should also be 
available to the parties. Recovery of documents should be competent at 
any stage in the proceedings. Any documents founded on in the 
pleadings should be lodged in advance of the first case management 
hearing. (Paragraph 38) 

 
The use of witness statements 
 
115. The provisions of RCS Rule 47.11, whereby the commercial judge 

may order the reports of skilled persons or witness statements to be 
lodged in process, and at the procedural hearing may determine in light 
of these that proof is unnecessary on any issue, should apply generally to 
all types of action that are subject to active judicial case management. 
(Paragraph 47) 

 
Pleadings [completed] 
 
116. For all actions in the Court of Session and sheriff court, with the 

exception of those subject to Chapter 43 procedure, pleadings should be 
in an abbreviated form. A docketed judge or sheriff should determine 
whether adjustment of the pleadings is necessary to focus the issues in 
dispute and should have the power to determine what further 
specification is required and how that should be provided. (Paragraph 60) 

the Bill reform the existing rule-making powers in this regard.   

In addition, the consultation paper refers (at p 8) to the Scottish 

Government‟s “Making Justice Work” programme and the fact it includes a 

project designed to improve procedures and case management.  

 

 

 

 

 

 

 

 

 

 

[recommendation 116] Paras 138–139 of the main Scottish Government 

consultation suggest that the encouragement of briefer pleadings is a matter 

that will be dealt with by rules of court rather than by primary legislation.  

Sections 96 and 97 of the Bill reform the courts‟ existing rule-making powers 

in this regard.  

 

http://www.scotland.gov.uk/Topics/Justice/legal/mjw


 
Expert evidence  
 
117. The provisions in relation to expert evidence which apply to adoption 
proceedings should be extended to all family actions and children‟s referrals. 
(Paragraph 78) 
 
118. In those cases subject to active judicial case management, parties 
should be required to consider whether it would be appropriate to instruct one 
or more joint experts in relation to either liability or quantum and should be in 
a position to address the court on this issue at case management hearings. 
Where the court thought it appropriate to do so, it could order the parties to 
instruct a joint expert. 
(Paragraph 81) 
 
119. There should be a presumption in personal injury cases falling within the 
proposed simplified procedure that medical evidence should be restricted to 
the GP and the treating consultant, subject to the court‟s discretion. 
(Paragraph 83) 
 
120. A rule should be introduced which clarifies that the overriding duty of an 
expert witness is to assist the court. A code of conduct and guidance on the 
format and information to be contained in expert reports should be adopted. 
Parties who wish to rely upon an expert report should be obliged, on request, 
to disclose all written and oral instructions to the expert and the basis upon 
which the expert is remunerated. (Paragraph 86) 
 
121. In all cases to which the active case management model applies, the 
court should have power to require experts to confer, exchange opinions, and 
prepare a note on what can be agreed and the reasons for their 

disagreements. (Paragraphs 88‐89) 
 
122. A rule should be adopted to introduce a presumption that an expert‟s 
report would be treated as his evidence in chief and that oral evidence would 
be restricted to cross examination or to comment on the terms of any other 
expert reports lodged in process or spoken to in evidence. (Paragraph 91) 
 
Summary disposal 
 

 

[recommendations 117–122] Paras 138–139 of the main Scottish 

Government consultation paper suggest that these recommendations will be 

dealt with by rules of court not primary legislation.  

As mentioned previously, sections 96 and 97 of the Bill reform the courts‟ 

existing rule-making powers in this regard. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



123. At any stage in proceedings either party should be able to seek 
summary disposal. The test should be whether the pursuer or the defender 
has no real prospect of success and where there is no other compelling 
reason why the case should proceed. The court should also have the power 
ex proprio motu, and as part of its active case management function, 
summarily to dispose of an action or defence by applying the same test. 
(Paragraphs 103) 
 

 

[recommendation 123] Effective from 1st Aug 2012, parties in family actions 

are required to provide the courts with Form F13A (form of statement of 

matrimonial property), or Form CP13A for those in civil partnerships (Act of 

Sederunt (Sheriff Court Rules)(Miscellaneous Amendments) 2012;Act of 

Sederunt (Sheriff Court Rules)(Miscellaneous Amendments) (No. 2) 2012). 

 

 

 
Managing time efficiently 
 
Time estimates 
 
124. The assessment of time required for a hearing will be one of the case 
management functions of the docketed judge or sheriff in charge of the case. 
(Paragraph 113) 
 
Time limited hearings 
 
125. The court should expect parties to agree on a timetable for presentation 
of the evidence or submissions so that the most effective use is made of 
court time. A judge or sheriff should, as part of his case management 
functions, have the power to time 
limit hearings in particular types of case where he considers it appropriate. 
(Paragraph 117) 
 
Use of outline arguments 
 
126. We endorse Lord Penrose‟s recommendations that written notes of 
argument should be lodged following the exchange of the grounds of appeal 
and answers, but before the court ordered a substantive hearing, and that 
clear guidance on the scope and content of notes of argument should be 
published by way of practice notes. We believe that the approach he 
recommends for the Inner House can be applied generally. As part of his 

 

 

 

 

 

 

 

 

 

 

 

 

 



case management function a judge or sheriff should havethe power to order 
that written arguments should be lodged and to prescribe the level of detail 
required. Parties should not be entitled to raise new issues without the 
permission of the court on cause shown. (Paragraph 119, 126) 
 
Effective sanctions for non‐compliance with rules or court orders 
 
127. Where there is a failure to comply with a rule or court order, the rules of 
court should provide a general power for the court to impose such sanctions 
as it considers appropriate. (Paragraph 146) 
 
128. The rules of court should entitle the court to: 
a) dismiss the action or counterclaim, in whole or in part; 
b) grant decree in respect of all or any of the conclusions of the summons, or 
of the craves of the initial writ, or counterclaim; 
c) refuse to extend any period for compliance with a provision in the rules 
or an order of the court; 
d) make an award of expenses; 
e) disallow a party from amending or updating part of its claim; 
f) disallow a party from calling one or more witnesses, including expert 
witnesses; 
g) deprive a claimant who is in default of all or some of the interest that would 
otherwise have been awarded; 
h) order caution for expenses and 
i) order immediate payment of expenses incurred in procedural matters and 
assess them summarily. Payment of the sum would be a condition precedent 
of further procedure. 
 
We do not propose this as an exhaustive list. (Paragraph 148) 
 
129. The court‟s power to make solicitors personally liable for expenses 
occasioned by their own fault, or where they are guilty of an abuse of 
process, ought to be incorporated in statute; and that it should be extended to 
cover all those with rights 
of audience. (Paragraph 149) 

 

 

 

[recommendation 127–128] As mentioned elsewhere, sections 96–97 of the 

Bill contain the general rule-making power associated with the Court of 

Session and the sheriff court. Both provisions allow rules to be made on 

matters including the steps the court may take when there has been an 

abuse of process; expenses; and payments parties may be required to make 

as a result of their conduct in relation to proceedings. 

 

 

 

 

 

 

 

 

[recommendations 129–130] The Scottish Government has confirmed that it 

will consider these recommendations in relation to a possible Bill arising out 

of the Taylor Review.
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130. The courts should have the power to order that agents or counsel may 
not charge their clients or SLAB for any work that is occasioned by any 
improper, unreasonable or negligent act or omission on their part. (Paragraph 
150) 
 

 

 
Party litigants and vexatious litigants  
 
Managing party litigants 
 
131. The sheriff clerk should be given discretion to refer any ordinary action 
or summary application presented by a party litigant to a sheriff who may 
direct whether or not the action should be allowed to proceed. That decision 
should be based on whether or not, in the sheriff‟s opinion, the writ discloses 
a stateable case. 
 
The decision of the sheriff should be final and not subject to review. 
(Paragraph 166) 
 
132. At any case management hearing the court should explain to a party 
litigant the requirements of any order made and the sanctions for 

non‐compliance. 
(Paragraph 168) 
 
Vexatious litigants [completed] 
 
133. The civil courts should have powers similar to those in England and 
Wales inrelation to civil restraint orders which would provide for a system of 
orders regulating the behaviour of parties who persist in conduct which 
amounts to an abuse of process. In considering whether or not to impose a 
civil restraint order, the court should be entitled to take into account 
proceedings in other jurisdictions. (Paragraph 190) 
 
Rule making powers of the Court of Session and the sheriff court 
 

 

 

[recommendations 131 – 132] The Scottish Government has confirmed that 

the management of party litigants will be provided for by way of court rules 

under the general rule making power created by sections 96 and 97.
4
   

 

 

[recommendation 133] Sections 100–102 of the Bill contains provisions 

relating to “vexatious litigation orders” designed to deal with vexatious 

litigants. Litigants subject to such orders are only able to institution civil 

proceedings with the permission of the court.  
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134. The rule making powers of the Court of Session and the sheriff court 
should be reviewed to ensure that they are sufficiently wide to accommodate 
the range of case management powers that are necessary in a modern civil 
justice system. It would also be desirable to have a special procedure for 
adopting rules on an emergency basis and a specific provision that would 
allow the court to set up pilot projects by way of Practice Notes. (Paragraph 
191) 

[recommendation 134] Sections 96 and 97 contain the new rule making 

powers relating to the sheriff courts and the Court of Session. The Scottish 

Government‟s view is that the rule-making powers contained in sections 96 

and 97 are broad enough to allow for the adoption of rules on an emergency 

basis and for the court to set up pilot projects.
5
 

 
Chapter 10 Judgments 
 
Form and content of judgments 
 
135. It should be for the sheriff or district judge to decide whether to make 
avizandum or pronounce an extempore judgment. If he chooses the latter 
option, heshould give reasons for the decision he has reached. Parties 
should have the right to 
request a written judgment in ordinary causes within seven days of delivery of 
the extempore judgment. (Paragraph 13) 
 
136. In the Court of Session it should be for the judge or Division to decide 
whether to give its reasons orally, in short form, or by means of a full written 
judgment. In the simplest cases reasons may be expressed as bullet points 
within the interlocutor. 
 
In more complex cases, a brief narrative of the facts, circumstances and 
decision should suffice, with only the most complex requiring a full judgment. 
In cases that turn on their own facts the court may consider that a full written 
judgment is unnecessary. Where submissions are made on legal points 
which may have broader application the Court should be expected to deliver 
a fully reasoned judgment. 
(Paragraph 14) 
 
137. It should be open to the Sheriff Appeal Court or the Inner House to give 
reasons in short form, for example, by referring to the reasoning of the 
inferior court. 
(Paragraph 15) 

 

In its initial response to the Gill report (para 196), the Scottish Government 

stated that it was agreeable in principle to the recommendations associated 

with judgements. There are no provisions in the Bill relating to judgements, 

however, they seem of a type that could be implemented by court rules and 

other non-legislative measures.  

[recommendation 135] Effective from 1st Aug 2012, the grounds for the 

extempore judgement must be stated briefly in court and, if requested, be 

provided in writing in more detail (Act of Sederunt (Sheriff Court 

Rules)(Miscellaneous Amendments) 2012). 
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138. It should be open to parties to request a full written judgment in those 
cases in which an oral or abbreviated judgment is given, within seven days of 
delivery of the oral or abbreviated judgment. (Paragraph 16) 
 
139. For simplified procedure cases we do not recommend any changes in 
practice from that currently applicable to small claims and summary cause 
actions. 
(Paragraph 17) 
 
Delay in issuing judgments 
 
140. A register of cases awaiting written judgments should be established on 
the Scottish Courts website for those cases in which judgment has been 
outstanding for more than three months. The judge, sheriff or district judge 
should be required to provide an explanation for the delay and to indicate 
when the judgment is likely to be issued. These cases should continue to be 
brought to the attention of the judge, sheriff or district judge at one monthly 
intervals until judgment is issued, and should 
be given the personal attention of the Lord President or sheriff principal. 
(Paragraph 
35) 
 
141. The need for an adequate amount of time to be assigned to write up a 
judgment should be recognised when drawing up the court programme. 
(Paragraph 36) 

 
Chapter 11 Access to justice for party litigants 
 
Public legal education 
 
142. The promotion of public legal education should be an element of any 
strategy to improve access to justice in Scotland. (Paragraph 8)  
 
Self-help services 
 
143. There should be a section of the SCS website which is much more 
obviously aimed at the public and contains all the information required to start 
or defend a case under the simplified procedure. There should also be 

 

At para 215 of the initial response to the Gill Report, the Scottish Government 

agreed that it could be made easier to resolve disputes without litigation or 

represent themselves effectively should litigation be necessary, through 

carefully targeted legal education and support for self-help; although it also 

stated that any such new provision would require to be resourced by savings 

elsewhere in the system. 

More generally, the Scottish Government (at para 212) stated: “The difficulty, 

of course, is that Scotland faces a period of unprecedented pressure on 



information about the structure of the civil courts and other civil procedures. 
(Paragraph 22) 
 
144. The SCS website should provide links to other bodies‟ websites which 
can be a source of advice and guidance e.g. Citizens‟ Advice, the Scottish 
Government, law centres, Consumer Focus Scotland etc. Information about 
mediation and other methods of dispute resolution should also be provided. 
(Paragraph 24) 
 
145. The proposals which SCS have in hand to establish a new system for 
dealing with party litigants within the Court of Session should be extended to 
all courts. In particular, consideration should be given to the documentation of 
service standards which should be made available to party litigants in cases 
under the simplified procedure. (Paragraph 25) 
 
In court advisers 
 
146. In‐court advice services should be developed and extended to be more 
widely available, if not in every sheriff court then within a reasonable 
distance. Such development should happen within the context of the Scottish 

Legal Aid Board‟s broader plans for the improvement and co‐ordination of 
publicly‐funded civil legal assistance and advice. In addition to the matters 
identified in the evaluation reports, SLAB should also consider the quality and 
consistency of advice and help being provided by the different services. 
(Paragraphs 36, 37) 
 
147. Consideration should be given to whether in‐court advice services are to 
be targeted at any particular group of potential users and therefore, by 
implication, tobe unavailable to other groups. (Paragraph 38) 
 

148. Where the in‐court adviser is unable to assist an inquirer, there should 
be clear and consistent protocols for referrals to other sources of advice and 
help. 
(Paragraph 39) 

public finances, and it is clear that simple spending more money on a wider 

range of publicly funded services to improve access to justice is unaffordable 

and unsustainable”.   

However, the Government (para 215) committed to considering carefully the 

recommendations of the Civil Justice Advisory Group which reported in 2011. 

The Scottish Government has not issued a formal response to the Group‟s 

report. 

The Scottish Government‟s Making Justice Work programme has a project 

relating to access to justice generally [MJW Project 3]. An update on the 

content and progress of this programme would probably be worthwhile. 

 

 
McKenzie friends  
 
149. A person without a right of audience should be entitled to address the 

 

[recommendation 149] New Court of Session rules and sheriff court rules 

have been made as a result of changes introduced by sections 126 and 127 

http://www.consumerfocus.org.uk/scotland/our-work/legal/civil-justice-advisory-group
http://www.scotland.gov.uk/Topics/Justice/legal/mjw


court on behalf of a party litigant, but only where the court considers that 
such representation would be of assistance to it. The court should be entitled 
to refuse to allow any particular person to appear on specific grounds relating 
to character and conduct. The court‟s decision should be final and not subject 
to appeal. The rules of court should specify the role to be played by the 
individual and should provide that he or she is not entitled to remuneration. 
(Paragraph 53) 
 

of the Legal Services (Scotland) Act 2010 permitting oral representations by 

lay representatives on behalf of party litigants in some circumstances (Act of 

Sederunt (Sheriff Court Rules) (Lay Representation) 2013 (SSI 2013/91); Act 

of Sederunt (Rules of the Court of Session Amendment No. 3 

(Miscellaneous) 2012 (SSI 2012/189)). 

 
Chapter 12 Judicial review and public interest litigation  
 
Title and interest to sue 
 
150. The current law on standing is overly restrictive and should be replaced 
by a single test: whether the petitioner has demonstrated a sufficient interest 
in the subject matter of the proceedings. (Paragraph 25) 
 
A time limit to bring proceedings for judicial review 
  
151. The general rule should be that petitions for judicial review should be 
brought promptly and, in any event, within a period of three months, subject 
to the exercise of the court‟s discretion to permit a petition to be presented 
outwith that period. 

(Paragraph 38‐39) 
 
Introduction of a leave or permission stage 
 
152. A requirement to obtain leave to proceed with an application for judicial 
review should be introduced, following the model of Part 54 of the Civil 
Procedure Rules in England and Wales. The respondent should be entitled to 
oppose the granting of leave. The papers should be considered by the Lord 
Ordinary, who will not normally require an oral hearing. If leave is refused, or 
granted only on certain grounds or subject to conditions, the petitioner should 
be entitled to request that the matter be reconsidered at an oral hearing 
before another Lord Ordinary. There should be a further right of appeal to the 
Inner House. For urgent cases provision should be made for an appeal to be 
made forthwith. (Paragraph 51) 
 

 

[recommendation 150] The scope of standing required to invoke the Court of 

Session‟s supervisory jurisdiction has been widened to the extent 

recommended in recommendation 150 as a result of the UK Supreme Court‟s 

decision in AXA General Insurance Limited and others (Appellants) v The 

Lord Advocate and others (Respondents)(Scotland). Para 123 of the main 

Scottish Government consultation paper therefore states that it does not 

consider it necessary to provide further for this matter in primary legislation.  

 

[recommendation 151] Section 85 of the Bill inserts section 27A into Court of 

Session Act 1988 to provide that a time limit of three months starting from the 

date that the grounds giving rise to the application for judicial review arose 

will apply to applications for judicial review.  

 

 

[recommendation 152] Section 85 of the Bill inserts sections 27B – 27D into 

the Court of Session Act 1988 to add a new preliminary stage a which 

permission to proceed to judicial review is granted or refused. 

 

 



Case management 
 
154. Where leave to proceed is granted on the papers the Lord Ordinary 
should issue standard orders to include, where appropriate, (a) the date by 
which answers shall be lodged; (b) the date up to which parties have a right 
to adjust their pleadings; (c) the date by which all relevant documents shall 
be lodged; (d) the date by which all authorities on whom parties intend to rely 
shall be lodged; and (e) the date by which notes of argument shall be lodged. 
It should be open to the parties to request, or the court to fix on its own 
initiative, a case management hearing to deal with procedural issues. A 
hearing on the merits should be fixed no later than 12 weeks from the lodging 
of answers. (Paragraph 58) 
 
Expenses in public interest litigation 
 
155. An express power should be conferred upon the court to make special 
orders in relation to expenses in cases raising significant issues of public 
interest. (Paragraph 73) 
 
156. The model proposed by the Australian Law Reform Commission for 
making a public interest costs order could usefully be adapted for introduction 
in Scotland. 
(Paragraph 76‐78) 
 
 
 

 

 

 

[recommendation 154] The Scottish Government has confirmed this will be 

covered by rules of court.  

 

 

 

 

 

 

[recommendations 155 and 156] New rules of court address this issue in 

relation to specific EU Directives. The Taylor Review recommended this was 

left to judicial discretion, except where prescribed by rules of court for specific 

cases (rec 37). In response to the Scottish Government‟s consultation, there 

was concern from Friends of the Earth Scotland that this did not go far 

enough to ensure compliance with article 9 of the UN Economic Commission 

for Europe Convention on Access to Information, Public Participation in 

Decision-Making and Access to Justice in Environmental Matters („the 

Aarhus Convention‟).  

 
Chapter 13 Multi‐party actions [completed apart from funding section] 
 
157. We endorse the Scottish Law Commission‟s recommendation that there 
should be a special multi‐party procedure. (Paragraph 64) 
 

 

This chapter is not implemented in the Bill. The Scottish Government‟s basic 

position is that they agree in principle that there should be a multi-party 

procedure. However, they want to take into account the recommendation of 

http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf
http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf
http://www.unece.org/fileadmin/DAM/env/pp/documents/cep43e.pdf


Certification criteria 
 
158. There should be a procedure for certifying an action as suitable for 

multi‐party proceedings. In considering whether to certify an action, the court 
should be 
satisfied that the applicant is one of a group of persons whose claims give 
rise to common or similar issues of fact or law; that the adoption of the group 
procedure is preferable to any other available procedure for the fair, 
economic and expeditious 
determination of the similar or common issues; and that the applicant is an 
appropriate person to be appointed as a representative party, having regard 
in particular to his financial resources, and will fairly and adequately 
represent the interests of the group in relation to the common issues. 
(Paragraph 65) 
 
159. Before granting certification the court should be satisfied, on the basis of 
the pleadings and documents presented in support of the application for 
certification, that the pursuers have demonstrated a prima facie cause of 
action. (Paragraph 66) 
 
160. The „any other available procedure‟ test should include the availability of 
ADR administrative remedies and regulatory mechanisms. (Paragraph 68) 
 

the Taylor review before developing their policy in this area (see para 13 of 

the draft Explanatory Notes to the Bill; Scottish Government consultation 

paper, para 22).   

See below from recommendations 173 onwards for more detail on how the 

recommendations of the Taylor Review interact with these recommendations. 

 

161. Should representative bodies be given standing to bring proceedings on 

behalf of consumers or other groups whom they represent, the multi‐party 
procedure should be designed in such a way as to permit those bodies with 
standing to make use of it. (Paragraph 69) 
 
162. At any time after a certification order has been granted, the court should 
beentitled to order that the case should be transferred out of the group 
procedure on grounds that the criteria for certification are no longer satisfied. 
(Paragraph 70) 
 

An opt‐in or opt‐out model? 
 
163. It should be for the court to decide whether in the particular 

circumstances of a case an opt‐in or an opt‐out model would be appropriate. 
(Paragraph 79) 

 



 
164. It will be necessary to amend the legislation relating to prescription and 
limitation to take account of a group litigation procedure which permits opting 
out. (Paragraph 82) 
 
165. It will also be necessary to confer powers on the court to make an 
aggregate or global award of damages and for the disposal of any 
undistributed residue of an aggregate award. (Paragraph 83) 
 
166. We agree with the SLC‟s recommendation that the new procedure 
should initially be introduced only in the Court of Session. (Paragraph 84) 
 

The case management of multi‐party actions 
 
167. The certification order should describe the class or group of claimants 
on whose behalf the action is brought, the question or questions of fact and 
law which are common to the class and the remedy sought. It should also 
appoint the representative party or parties. (Paragraph 85) 
 
168. The Court should have at its disposal a wide range of case management 
powers similar to those conferred on the commercial judge in the Court of 
Session and a general power to regulate procedure as thought fit with regard 
both to certified questions and any other matters at issue. In addition, the 
judge should have the power to make such orders as may be appropriate to 
ensure that the group proceedings are conducted fairly and without avoidable 
delay. (Paragraph 86) 
 
169. Where a number of pursuers have a common factual or legal basis to 
their claims but initiate proceedings on an individual basis, it should be open 
to defenders to apply to the Court, or for the Court on its own initiative, to 

transfer the cases to the multi‐party procedure. (Paragraph 87) 
 
170. There should be a case management mechanism that would enable 
multiple sheriff court actions bearing on the same subject matter to be 

transferred to the Court of Session and managed on a multi‐party basis, 
either on the motion of one or more of the parties of by the sheriff on his own 
initiative. In addition, the Lord President should have the power to direct that 
such litigation should be transferred to the Court of Session under the multi-
party procedure. (Paragraph 88).  



 

171. If an opt‐out model is to be made available, it would be necessary to 
introduce 
a requirement for the court‟s approval of proposals to abandon or settle the 
action in 
order to safeguard the interests of those group members who are not parties 
to the action. (Paragraph 89) 
 
Appeals 
 
172. We agree with the recommendations made by the SLC regarding the 
circumstances in which it should be competent for the representative party to 
reclaim without leave an interlocutor disposing of an application for 
certification or identifying the common questions; and that where the 
representative party does not reclaim it should be competent for a group 
member to do so. (Paragraph 90) 
 
 
 

 
 

How should multi‐party actions be funded? 
 
173. The general rule that expenses follow success should apply, in principle, 

to multi‐party actions. The recommendations that we make in Chapter 12 on 

awarding expenses in public interest cases should apply to multi‐party 
actions which satisfy 
the wider public interest criteria. (Paragraph 94, 109) 
 
174. The additional responsibility involved in managing a group action should 
be a specific ground for awarding an additional fee. (Paragraph 97) 
 
175. There needs to be a special funding regime for multi‐party actions. On 
balance, 
we consider that it would be preferable to have special funding arrangements 

for multi‐party actions to be administered by SLAB. (Paragraph 108) 
 
176. There should be scope, in appropriate cases, for an award of expenses 

 

 

[recommendation 173] The recommendation of the Taylor Review for 

„Qualified One Way Cost Shifting‟ (chapter 12, paras 64 and 66) will apply to 

multi-party personal injury and clinical negligence actions. This means that, 

save in exceptional circumstances, the unsuccessful pursuer will not be liable 

for the expenses of the winning party. In all other respects, Taylor intends the 

general rule to be that expenses will follow success, subject to the court‟s 

wide discretion to make a different order appropriate to the circumstances.  

Taylor also recommends that it will be open to the court to make a „Protective 

Expenses Order‟ in a multi-party action if a public interest can be 

demonstrated. Unless otherwise prescribed by the Rules of Court it will be for 

the case management judge to decide what level to set the PEO. 

[recommendation 176] Taylor recommends that the test as to whether or not 



to be made against the multi‐party action fund that we propose. (Paragraph 
112) 
 
177. Special criteria would need to be satisfied in order for financial 
assistance to be granted to a representative party. In particular, in applying 
the test of reasonableness, SLAB would have regard to the prospects of 
success, the number of 
members of the group, the value of their claims, the resources of the 
proposed defenders, and whether the proposed action raises issues of wider 
public interest that would justify the expenditure of public funds. It would be 
helpful for SLAB to be assisted by an advisory committee in dealing with such 
requests for funding.(Paragraph 113) 
 
178. It should be possible for a grant of funding to be made on a conditional 
basis, for example, on a staged basis. The advisory committee should give 
advice to SLAB in relation to an initial request for funding, at the review 
stage, and also in relation to any offers in settlement. (Paragraph 114) 
 

179. If a person seeks public funding to bring a multi‐party action then this 

would have to be by way of an application to the multi‐party action fund. 
Class members who are not representative parties would be able to apply for 
legal advice and assistance. (Paragraph 116) 
 

180. It should be open to the multi‐party action fund to limit funding to 
litigation of the common issues. (Paragraph 117) 
 
181. Where multiple applications for civil legal aid are made by individuals 
which raise the same or similar issues of fact or law, such that it would be 

desirable for these to be litigated under the multi‐party action procedure, 
SLAB should have the power to refuse to grant legal aid on an individual 
basis, applying the reasonableness test, and to invite an application to the 

multi‐party action fund for funding for a multi‐party action. (Paragraph 118) 
 
182. Funding could be made available on a different basis for actions by 
representative bodies. An application for funding by a representative body 
would have to meet a public interest merits test. In addition, the multi‐party 
action fund would have a broad discretion to determine whether it would be 
reasonable to make 

an award of expenses against the multi-party action fund should be made 

should be the existing one set out in section 19 of the Legal Aid (Scotland) 

Act 1986.  

 



public funds available, having regard to the resources of the organisation and 
the potential for the issues to be resolved by other means. (Paragraph 119) 
 

 
Chapter 14 The cost and funding of litigation 
 
Judicial Expenses 
 

183. There should be a significant increase in the block fee for pre‐litigation 
work to reflect work properly and reasonably carried out in connection with 
investigation and intimation of the claim, discussions on settlement and 
compliance with a preaction protocol where applicable. (Paragraph 50) 
 
184. The Lord President‟s Advisory Committee [LPAC] should review the 
adequacy of the block fee for proof preparation. (Paragraph 52) 
 
185. We support the introduction of a judicial table of fees for counsel in the 
Court of Session, as well as in the sheriff court for those cases in which 
sanction for the employment of counsel is given. (Paragraph 55) 
 
186. There should be a procedure for sanctioning the employment of a 
solicitor advocate in proceedings in the sheriff court. The fees of the solicitor 
advocate should be included in the judicial account as an outlay. The table of 
fees that we recommend for counsel should apply to solicitor advocates. 
(Paragraph 56) 
 
187. We support the introduction of a power to award interest at the judicial 
rate on outlays from the date they are incurred.  
(Paragraph 57) 
 

188. A tariff‐based system for judicial expenses would be worthy of more 
detailed consideration. (Paragraph 65) 
 
189. The cost of litigation should form part of the remit of the proposed Civil 
Justice Council for Scotland. Pending its establishment the Scottish 
Government should set up a Working Group on Judicial Expenses. In the 
meantime, the current judicial tables and their operation should be reviewed 
to address the concerns about recovery rates. (Paragraph 66) 

The Taylor Review (set up in accordance with recommendation 189 – see 

below) was a major review of the cost and funding of litigation, with a remit 

covering many topics featuring in this chapter of the Gill report. It reported in 

September 2013. At the time of writing, the Scottish Government has not 

provided an official response to the Review. 

[recommendation 183] The pre-litigation block fee for the Court of Session 

was increased with effect from November 2012 (Act of Sederunt (Rules of the 

Court of Session Amendment No.4)(Fees of Solicitors) 2012 SSI 2012/270).  

[recommendation 184] The matter was reviewed by the LPAC and the block 
fee for proof preparation was increased from 1 April 2011 for the sheriff court 
and from 1 January 2012 for the Court of Session (Act of Sederunt (Rules of 
Solicitors in the Sheriff Court)(Amendment) 2011 SSI 2011/86; Act of 
Sederunt (Rules of the Court of Session Amendment No.7)(Taxation of 
Accounts and Fees of Solicitors) 2011 SSI 2011/402). 
 
[recommendation 185 and 186] The Taylor Review recommends a table of 
fees for the „cancellation fee‟ portion of recoverable counsel‟s and solicitor 
advocates‟ expenses (recommendation 24). He also recommends that fees 
should only be recoverable for preparation, any cancellation and appearance, 
but that a „commitment fee‟ should not be recoverable (recommendation 25). 
Taylor also recommends that, for cases under active case management in 
the sheriff court, the court should state, at the time sanction for counsel/a 
solicitor advocate is given, what is recoverable by way of counsel‟s fees 
“assisted” by the table of fees recommended by Lord Gill (recommendation 
22 and para 25). 
 
With effect from 1

st
 January 2012 the court now has a procedure for 

sanctioning the use of solicitor advocates in the sheriff courts (Act of 
Sederunt (Sanction for the Employment of Counsel in the Sheriff Court) 
2011). 
 

[recommendation 188] With the exception of personal injury actions, the 

http://scotland.gov.uk/About/Review/taylor-review


 
190. The outcome of Lord Justice Jackson‟s review and whether, in the light 
of his recommendations, the rule that expenses follow success may require 
to be modified in this jurisdiction, are matters that should urgently be 
addressed by the Working 
Group on Judicial Expenses. (Paragraph 67) 
 
 

Taylor Review recommends that expenses in the simple procedure should be 

fixed (recommendation 31). 

[recommendation 189] In relation to the first part of the recommendation, the 

functions of the Scottish Civil Justice Council are set out in section 2 of the 

Scottish Civil Justice Council and Criminal Legal Assistance (Scotland) Act 

2013. There is no explicit reference to the cost of litigation. However, it is to 

keep the civil justice system under review and to review the practice and 

procedure of the courts. In relation to the second part of the recommendation, 

as mentioned above, the „Taylor Review‟ (i.e. the Review of the Expenses 

and Funding of Litigation) was set up in March 2011 and reported in 

September 2013.  

[recommendation 190] One of the key recommendations of the Taylor Review 

was for „Qualified One Way Cost Shifting‟ in personal injury litigation 

(including clinical negligence cases). The effect of this is that, in all but 

exceptional cases, the unsuccessful pursuer will not have to pay the legal 

expenses of the defender.  

 

 
Taxation 
 
191. The offices of Auditor of the Court of Session and sheriff court auditors 
should be salaried posts, subject to the usual rules regarding public 
appointments. The status of the Auditor of the Court of Session as a member 

of the College of Justice should continue. Fees payable for extra‐judicial 
taxations and assessments should be paid into public funds. (Paragraph 83) 
 
192. For sheriff court auditors, commissions should be granted only to those 
holding qualifications as solicitors or law accountants and with relevant skills 
and experience. (Paragraph 84) 
 
193. Greater use should be made of information technology so that taxations 
can take place by telephone or videoconference, with any necessary papers 

 

 

[recommendations 191–197] Para 22 of the main Scottish Government 

consultation paper states that the Scottish Government will address these 

recommendations in response to the Taylor Review. In the initial response it 

does however state that, whilst it agrees commissions should only be granted 

where a person has the relevant training and expertise, it is not convinced 

that it is necessary to create a new cadre of sheriff court auditors who would 

perform only this function. It states judicial taxation should remain the 

responsibility of the Scottish Court Service. 

http://scotland.gov.uk/About/Review/taylor-review
http://scotland.gov.uk/Resource/0043/00433831.pdf


being filed with the auditor electronically. (Paragraph 85) 
 
194. Small claims and summary cause assessments should be carried out by 
the sheriff court auditor, not by the sheriff clerk. (Paragraph 86) 
 
195. The Auditor of the Court of Session should have a role as „head of 
profession‟. 
(Paragraph 87) 
 
196. The Auditor of the Court of Session should have jurisdiction over 

taxations in actions raised in the all‐Scotland personal injury court. 
(Paragraph 88) 
 
197. Where a party wishes to recover counsel‟s fees, the account should be 
supported by detailed fee notes, disclosed to the paying party on request. If 
objection is taken to the reasonableness of counsel‟s fees, paying parties 
should specify what sum, in their view, would be appropriate. There should 
be a similar obligation where objection is taken to the fees payable to expert 
and other witnesses. 
(Paragraph 90) 
 
198. The procedure in the Court of Session whereby specific points of 
objection require to be intimated in advance of the diet of taxation should be 
extended to the sheriff court. The period of notice, which at present is three 
working days prior to the diet of taxation, should be lengthened. (Paragraph 
91) 
 
199. It should be open to parties to agree elements of an account and to 
restrict the taxation to only those items of the account that are in dispute. 
(Paragraph 92) 
 

 

 

 

 

 

 

 

 

 

 

 

 
Speculative fee arrangements 
 

200. In view of the in‐depth reviews on costs and the operation of Conditional 
Fee Agreements currently underway in England and Wales, and the 
divergence of views as to whether introducing recoverability of success fees 
and After The Event premiums would improve access to justice, we consider 

 

[recommendation 200] A speculative fee agreement („SFA‟) is a type of „no 
win no fee‟ funding arrangement in terms of which an enhanced fee „the 
success fee‟ will normally be charged in the event of success. Chapter 7 of 
the Report of the Taylor Review makes recommendations on this topic, 
including that speculative fee arrangements should be permitted in Scotland 



it premature to recommend any changes to the current regime. This issue 
should be addressed as a matter of urgency by the Working Group on 

Judicial Expenses. (Paragraphs 125‐127) 
 
‘Before the Event’ legal expenses insurance 
 
201. The Scottish Government should explore with insurance providers the 
scope for improving public awareness and increasing voluntary uptake of 
legal expenses insurance. (Paragraph 140) 
 
Legal aid 
 
202. The Scottish Government should review its policy on the provision of 
legal aid for welfare guardianship and intervention orders under the Adults 
with Incapacity (Scotland) Act 2000, the provision of ABWOR in relation to 
proceedings before the 
Mental Health Tribunals, and the means testing of legal aid for representation 
in an appeal against a decision of the Mental Health Tribunal. (Paragraph 
158) 
 
203. Legal aid should be available, subject to the usual tests, for all types and 
values of proceedings under the simplified procedure. (Paragraph 162) 
 
204. Where personal attendance at a court other than the party‟s local court 
is essential for the proper conduct of a substantive hearing, a party who is 
otherwise in receipt of legal aid should be able to claim reasonable travelling 
expenses. 
(Paragraph 163) 
 
Court fees 
 
205. The relevant legislation should be amended to ensure that court fees 
and auditor‟s fees can be recovered from the losing party where the 
successful party is legally aided. (Paragraph 164) 
 

but that there should be a cap on the level at which a success fee can be 
charged. 
 

 

[recommendation 201] This type of insurance is taken out before the event 

giving rise to the court action. It covers the insured‟s own fees and sometimes 

the expenses of the winning party (if the insured were to lose the case). 

Chapter 6 of the report of the Taylor Review makes recommendations on this 

this type of insurance, including on whether this type of insurance should be 

encouraged.   

 

 

 

[recommendation 203] The Scottish Government has confirmed that legal aid 

will not be available in cases of a value of £3,000 or less.  

Chapter 15 – A Civil Justice Council for Scotland  



 
206. A Civil Justice Council for Scotland should be established with a remit 
similar to that of the Civil Justice Council in England and Wales and 

responsibility for drafting the rules of court. (Paragraphs 51‐59) 

 

This was established on 28 May 2013 by virtue of the Scottish Civil Justice 

Council and Criminal Legal Assistance Act 2013.  

http://www.scottishciviljusticecouncil.gov.uk/ 

Many of the changes envisaged by Lord Gill will, in practice, be delivered by 

changes in court practices and procedures flowing from modernised court 

rules, rather than by the structural changes proposed in the current Bill. The 

work of the SCJC is therefore key to the reform process. 

 

http://www.scottishciviljusticecouncil.gov.uk/

