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Justice Committee 
 

Prisoners (Control of Release) (Scotland) Bill 
 

Supplementary written submission from Professor Fergus McNeill,  
Dr Monica Barry and Professor Cyrus Tata 

 
Proposed release arrangements for long-term prisoners 
 
Further to our recent written and oral evidence in relation to the Prisoners (Control of 
Release) Bill, we wish to try to offer constructive proposals about a possible way 
forward.  
 
We should reiterate that we think that it would be better to abandon the current Bill 
and start again with a re-examination of the whole system of ‘front-door’ sentencing 
and ‘back-door’ release, since we see significant dangers in seeking to reform one 
without the other.  
 
However, if the Parliamentary process proceeds, what follows is our best attempt at 
constructive suggestions for a set of principles that suggest how the Bill might best 
be amended. 
 
1. Clarity in Sentencing  
 
Alter the name of all determinate custodial sentences of 4 years or more to 
‘Custodial and Supervisory Sentence (CSS)’ (or similar), including a ‘custodial 
part’ and a ‘supervisory part’. Both parts would have to be considered punishment 
and both would have to address rehabilitation and reintegration. This enables 
‘Automatic Early Release’ to be ended and replaced by a clearer and more 
transparent explanation of the sentence as it will be served.   
 
This might also allow for the replacement of all forms of extended sentences short of 
Orders for Lifelong Restriction, simplifying the current system. 

 
2. Public Safety 
 
In all cases, in order to promote successful ex-prisoner resettlement and thus public 
safety, no less than 25% of the total CSS should comprise the ‘supervisory 
part’. We make this suggestion not only because of the concern about the loss of 
proportionality we discussed last week, but also because six months (or even a year) 
is unlikely to be a long enough period of support and supervision following a longer 
sentence where greater institutionalization may have occurred and the resettlement 
challenges are likely to be considerable.  
 
3. Parole Board Powers 
 
The Parole Board for Scotland (PBS) should, as now, be empowered to consider 
discretionary early release as soon as the minimum custodial part has been 
served, that is, at 50% and until 75% of the whole CSS, when the supervisory 
part must begin. 
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4. Use of Electronic Monitoring Together with Social Work Support 
 
The Scottish Government should enable/encourage PBS use of electronic 
monitoring (perhaps including GPS) so as to support earlier release with a higher 
degree of surveillance/control but only in cases where this is a proportionate and 
necessary response to assessed risk. But this must be as a supplement to social 
work support, not as a replacement for it. 
 
5. Recall 
 
Whenever the prisoner is released, s/he is under compulsory supervision for the 
remainder of the CSS and remains subject to recall to custody. However, we 
suggest there is a need to research and review recall procedures and practices and 
(subject to the outcomes of that review) to tighten the conditions under which recall 
decisions can be made, and the duration of time spent in custody on recall before re-
release must be considered. For example, it might be sensible to remove the formal 
licence condition of good behaviour in release licenses so that alleged new offences 
are not an automatic breach of licence. Criminal justice social work (CJSW) and the 
PBS would then be required to assess whether the offence indicated risk sufficient to 
justify recall. The sentencing judge in the new case would still have the power to 
consider the new offence aggravated in light of the licence.  
 
6. Support Reintegration and Public Safety 
 
In determining both the timing and the conditions of release, the PBS should be 
required to attend to dual duties to support reintegration and to promote public 
safety. CJSW services should have the same dual duties in relation to supervision of 
CSS ex/prisoners. It is important to stress the first duty as much as the second, since 
there are inter-dependent. Indeed, being risk averse may, paradoxically, increase 
risk, for example, by releasing prisoners who have become more frustrated and have 
less incentive to comply (due to shorter supervisory periods).  

 
7. Implement McLeish Recommendation - Statutory Duty 

 
The Bill should be amended to take the opportunity to implement the McLeish 
recommendation to create a statutory duty on all public bodies to support ex-
prisoner reintegration (e.g. health services, housing, benefits (when devolved), 
etc.). This would facilitate pre-release planning and post-release resettlement (e.g. 
allocating accommodation and establishing benefits claims in advance of release). In 
our assessment, this sort of change is likely to do more to support reintegration and 
reduce reoffending than any other aspect of these potential reforms.  

 
8. The Need for Recalibration in Sentencing 

 
The new Sentencing Council should be invited to urgently explore means of seeking 
sentence re/calibration if the legislation is passed and a mandatory period of 
conditional community supervision (currently unhelpfully called automatic early 
release) is either abolished or significantly reduced.  
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Implications: 
 

 Abolishes all ‘early’ release (since release is not early, it is timely) 

 Avoids ‘cold release’ (or ‘near-cold release’) since all release is supported for 
a period of time (25%) which is realistic to enable genuine reintegration and 
thus supporting public safety 

 Incentivizes cooperation by prisoners with rehabilitation in prison and 
supervisory regimes (and retains constraints on those not cooperating) 

 Introduces potentially deflationary aspects which might mitigate potentially 
inflationary aspects, for example by requiring PBS and CJSW to recalibrate 
risk tolerance levels (given the need to balance the duties to support 
reintegration and to promote public safety)  

 Provides means to mitigate risks by supporting reintegration in both parts of 
the sentence, and by enhancing potential constraints/controls in the 
supervisory part (where such constraints and controls can be justified as 
proportionate to risks). 

 
We anticipate that effective implementation of such changes might require: 
 

 Greater availability of access to rehabilitation in prisons (including but not 
limited to programmes), greater use of home leave and the open estate 
options for suitable prisoners 

 A change in approach to release and recall decision making, more explicitly 
balancing the dual duties discussed above  

 Allocated community-based social workers to engage in pre-release 
preparation from the 50% point and continuously thereafter  

 A greater emphasis in practice on reintegration support rather than mere 
monitoring, since this is key to risk reduction as opposed to risk management. 

 Supervision in the community by a qualified CJSW, irrespective of whether 
only on level 1 MAPPA/sex offender register. 

 
Prof Fergus McNeill  
Dr Monica Barry 
Prof Cyrus Tata 
1 June 2015 


