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Justice Committee
4th Report, 2012 (Session 4)
Stage 1 Report on the Police and Fire Reform (Scotland) Bill
The Committee reports to the Parliament as follows—
SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS
General
1.
The majority of the Committee supports the general principles of the Police
and Fire Reform (Scotland) Bill1.
Scottish Police Authority and Scottish Fire and Rescue Service Board
Role, size and composition
2.
We are of the strong view that the primary function of the SPA and of the
SFRS Board is to govern the new services and to hold the chief constable and
chief fire officer to account.
3.
We are not convinced that the Bill should specify a set number of either lay or
local authority members to sit on the boards, as we believe that flexibility is
required to ensure the most suitable individuals are appointed.
4.
The Committee is reluctant to stipulate the size of the SPA and SFRS Board,
as we believe that the quality and experience of their members are far more
important than numbers. However, we lean towards the view that a board of fewer
than 11 members would not provide the breadth of knowledge and experience
required to demonstrate effective governance, nor would it allow for the vacancies
and absences that will inevitably arise.
5.
The Committee recommends that part of the Boards’ initial work should
include suitable training for all members to ensure they are equipped to contribute
effectively to the work of the boards.
6.
The Committee agrees with witnesses that the SPA must be transparent in
delivery of its functions, including holding its meetings in public and publishing its
papers, to demonstrate accountability and gain trust, particularly with the public.
1

Alison McInnes MSP did not support the general principles of the Bill.
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7.
We believe that the same principles of transparency should apply to the
SFRS Board.
Relationship between the SPA and SFRS Board and local government
8.
We are not convinced that there is a need for a formal mechanism to be
included on the face of the Bill to help resolve disputes between the national police
or fire and rescue boards and local authorities.
9.
The Committee asks the Scottish Government to provide greater clarity on
the relationship between the national boards and local authorities, perhaps within
the guidance it is developing on local scrutiny mechanisms.
Power to specify the type of goods and services the SPA may provide
10. The Committee notes the Subordinate Legislation Committee’s concerns that
the power to specify the type of goods and services the SPA may provide appears
to be “very general”. On balance, however, we accept the Scottish Government’s
reassurances that the power will only be exercised in certain circumstances and
that the Scottish Parliament will have an opportunity to examine the related
subordinate legislation.
Reserves
11. The Committee is unclear as to why the Bill does not give the SPA and SFRS
the ability to accrue reserves. We therefore ask the Scottish Government to
provide an explanation as to why this power, which was available to the police and
fire and rescue authorities and joint boards, is being removed.
Role of the Scottish Ministers
12. The Committee believes there must be a balance between operational
independence and democratic accountability of the police and therefore accepts
the Scottish Government’s position that use of the power of direction may be
necessary in very limited circumstances and in relation to non-operational matters
only. Furthermore, we are not convinced that including a definition of operational
independence on the face of the Bill would be helpful.
13. We do however acknowledge the genuine concerns of witnesses on this
matter and would urge the Scottish Government to work with stakeholders to try to
allay these fears, perhaps by developing guidance or a protocol and making use of
suggested definitions of operational independence, such as that provided by the
Scottish Police Federation, as a starting point.
Role of the Scottish Parliament
14. The Committee accepts that the move to national services and the abolition
of local government authorities and boards places an onus on the Scottish
Parliament to enhance and formalise its scrutiny of the police and fire and rescue
services. Accordingly, we welcome provisions in the Bill requiring strategies and
plans to be laid before the Parliament.
15. The Committee considers that there is a strong case to be made for the Bill
securing Parliamentary oversight of the police.
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16. The Committee agrees with the Finance Committee that effective postlegislative scrutiny of the move to single services will be crucial and would
welcome a commitment by the Scottish Government to provide sufficient
information to assist this process.
Priorities, strategic and local plans, and annual reports, including local
scrutiny
17. The Committee notes that the chief constable is to be involved in preparation
of the strategic and annual plans, but we are unclear as to exactly what “involve”
means in practice. We therefore seek clarification on this and on why there is no
similar requirement to involve the chief constable in the preparation of the strategic
police priorities.
Local accountability and scrutiny
Local budgets
18. The Committee believes that, in the interests of transparency and
accountability, a “snapshot” of resource allocation within local authority areas as of
1 April 2013 should be given to local authorities so that they can measure any
future changes, such as the transfer of funds, assets, and human resources.
19. The Committee would welcome clarification as to whether, in practice, local
authorities will have a degree of influence over local police resources.
20. The Committee notes that funding for additional police officers is currently
provided by local authorities. The Scottish Government has indicated that there
appears to be no reason why this cannot continue under the Bill. The Committee
seeks clarification on how this would work in practice.
Rank of local commander and local senior officer
21. The Committee agrees with the Local Government and Regeneration
Committee that the rank of local commander and local senior officer is not
significant, and endorses the view that the knowledge and relationships that they
build will be a more significant factor in negotiations on resources.
Local scrutiny
22. The Committee does not believe that the manner in which local authorities
are to scrutinise the local plans should be included on the face of the Bill, as we
believe this would be too prescriptive and would not allow any flexibility for local
authorities to develop scrutiny mechanisms best suited to their own local areas.
23. However, the Committee agrees that guidance for local authorities on this
matter would be helpful and therefore supports the Scottish Government’s plan to
develop such guidance, informed by the outcomes of the pathfinder projects,
which are currently underway. We urge the Scottish Government to ensure that
this guidance is available for local authorities in time for them to put in place any
scrutiny mechanisms before the single services become operational.
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Community planning
24. The Committee is not convinced by the argument put forward by some
witnesses that the statutory duty to participate in local community planning should
be extended to the chief constable and chief fire officer and is satisfied that this is
a role more suited to local commanders and local senior officers.
25. The Local Government and Regeneration Committee considered in more
detail witnesses’ views on how the new services could engage with the public and
recommended that local commanders and local fire officers should develop
strategies for engaging with the public on policing and fire services. The
Committee seeks the views of the Scottish Government on this matter.
Assets and liabilities
26. The Committee seeks clarification as to how the assets and liabilities of the
current police and fire and rescue authorities and joint boards will be redistributed.
Implementation
Appointment of the chief constable and chief fire officer
27. The Committee agrees with the overwhelming evidence that the chief
constable and chief fire officer should be appointed as early as possible, and
certainly before the proposed date of December 2012.
28. We note that the first chief fire officer may be appointed by the Scottish
Ministers and would urge that this is undertaken as soon as possible.
29. The Committee urges the Scottish Government to consider the options
suggested by witnesses and others, with a view to a chief constable being in place
at the earliest opportunity, while ensuring that the independence and robustness of
the process is not undermined.
Outline business cases
30. The Committee seeks clarification from the Scottish Government as to (a)
when the full business cases for the police and fire and rescue services will be
completed, and (b) whether, in principle, the annual budgets for the services will
be adjusted on the basis of the full business cases.
31. The Committee notes witnesses’ concerns regarding the ability to achieve
the projected savings contained in the outline business cases within the expected
timescales. Therefore, we seek clarification as to the impact of the projected
redundancies of civilian posts on the front line.
Value Added Tax
32. Regardless of whether the cost of VAT is to be met by the police and fire and
rescue services or whether alternative arrangements are in place, the Committee
is concerned at the possibility of a significant annual recurrent loss from the
Scottish budget. The Committee urges the Scottish Government to pursue with
HM Treasury all possibilities to resolve this issue, for example, (a) by treating the
Police Service of Scotland in a similar way to the Police Service of Northern
Ireland, and/or (b) by giving local authorities the capacity to contribute to police
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and fire budgets, so as to help clarify that the new bodies can “draw upon local
taxation”.
Cross-border arrangements
33. The Committee asks the Scottish Government to provide an update on the
outcome of discussions with the UK Government regarding negotiations on crossborder arrangements.
Policing
Failure to perform duty
34. The Committee seeks clarification as to why the Scottish Government feels
that it is necessary for the offence of neglect or violation of duty on the part of a
constable to be prosecuted under solemn procedure, when witnesses have argued
that this matter can be adequately dealt with under common law.
Police appeals tribunal
35. On balance we are persuaded by the argument that police appeals tribunal
should have membership composing solicitors and advocates, in the interests of
ensuring that proceedings are impartial and determined by an appropriately
qualified body.
Retirement of senior officers
36. The Committee notes the concerns of witnesses on the provision in the Bill to
require a chief constable, a deputy chief constable or an assistant chief constable
to retire in the “interests of efficiency or effectiveness”, and asks the Scottish
Government to consider and respond to these concerns.
Forensic services
37. The Committee accepts the Scottish Government’s rationale behind giving
the Scottish Police Authority the responsibility to provide forensic services so as to
create a “sterile corridor” between police investigations and forensic investigations.
38. We do, however, seek clarity on how this will work in practice, and in
particular whether forensic services will still be required to attend a crime scene
where requested to do so by the police service.
39. The Committee recommends that the Bill should include a provision
specifying that forensic services should be supplied to the Police Investigations
and Review Commissioner at no cost.
Complaints and investigations
40. The Committee seeks clarity on how the relationship between the Lord
Advocate and the Police Investigations and Review Commissioner would work
regarding criminal investigations, and in particular as to the role of the PIRC in
relation to serious incidents involving the police. We further seek the Scottish
Government’s views on comments by some witnesses that the power of the PIRC
in relation to public interest investigations is too wide.
41. As with the chief constable and chief fire officer, we consider that the PIRC
should be appointed as early as possible to enable their investigating team to be in
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place before 1 April 2013, but that the appointments process must be both
independent and perceived to be independent.
42. The Committee also seeks clarification as to whether the Scottish
Government intends the PIRC to be a self-contained body or whether its staff will
be seconded from the police.
43. The Committee agrees that the PIRC should have qualified privilege to
protect him or her from defamation proceedings, as suggested by the Police
Complaints Commissioner for Scotland.
44. The Committee invites the Scottish Government to clarify whether it
considers there to be sufficient independent oversight of the PIRC’s complaints
handling procedures.
Independent custody visiting
45. The Committee is broadly content with provisions on independent custody
visiting. However, we note some witnesses’ concerns about the potential for
access to be denied and invite the Scottish Government to clarify whether it is
satisfied that this is consistent with international obligations.
Human Rights
46. The Committee notes the good practice from Northern Ireland in relation to
embedding human rights within all aspects of policing and recommends that the
Scottish Government gives consideration to the Bill being more explicit on human
rights.
Fire and rescue
Fire and rescue functions
47. The Committee accepts that it would be helpful for the rescue aspect of the
fire and rescue service’s functions to be clarified to a greater degree, but does not
believe that this should necessarily be included in the Bill. We therefore ask the
Scottish Government to discuss with fire bodies where best to clarify or codify their
rescue functions, such as in the Fire and Rescue Framework or the next Fire
(Additional Function) (Scotland) Order.
Fire officer and staff issues
48. The Committee notes the comments of the Fire Brigades Union and the Chief
Fire Officers Association Scotland regarding the provision in the Bill which
removes section 49 (on negotiation arrangements in relation to conditions of
service) from the Fire (Scotland) Act 2005. We therefore invite the Scottish
Government to explain the rationale for removing this provision.
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INTRODUCTION
Parliamentary scrutiny
49. The Police and Fire Reform (Scotland) Bill2 was introduced in the Scottish
Parliament on 16 January 2012. The Parliament designated the Justice Committee
as lead committee to report on the general principles of the Bill at Stage 1, and the
Local Government and Regeneration (LGR) Committee as secondary committee.
50. The Justice Committee issued a call for written evidence on the Bill, to which
it received 43 written submissions and seven supplementary responses. The
Committee took evidence on the Bill at five meetings between 28 February and 27
March, hearing from a range of police and fire bodies, unions, inspections,
complaints and finance organisations, and police and fire authorities and joint
boards, as well as the Cabinet Secretary for Justice.
51. The LGR Committee agreed to focus its scrutiny on those parts of the Bill
relating to the arrangements for local authorities and implementation of local
policing and fire service arrangements.3 It took evidence on 21 February and
reported on 19 March.
52. The Finance Committee reported on the Financial Memorandum on the Bill
on 20 March4, while the Subordinate Legislation Committee published its report on
the Delegated Powers Memorandum on 22 March5.
Background to the Bill
The Police in Scotland
53. The earliest form of policing in Scotland was the duty of watch and ward,
carried out by burgesses in burghs from at least the 12th century. Scotland’s first
constables were appointed in 1617, and in 1800 Glasgow was the first burgh in the
UK to establish a police force along modern lines. The Burgh Police (Scotland) Act
1833 gave powers to Scottish burghs to create police forces, if they had not
already done so; this meant that an individual act of parliament to form a specific
police force was no longer required.6 Throughout the 19th and into the 20th
centuries, the police service was largely seen as a responsibility of local
government.

2

Police and Fire Reform (Scotland) Bill, as introduced (SP Bill 8, Session 4 (2012)). Available at:
http://www.scottish.parliament.uk/S4_Bills/Police%20and%20Fire%20Reform%20(Scotland)%20Bil
l/Bill_as_introduced.pdf.
3
Scottish Parliament Local Government and Regeneration Committee. 5th Report, 2012 (Session
4). Report to the Justice Committee on the Police and Fire Reform (Scotland) Bill. Available at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/48515.aspx.
4
Scottish Parliament Finance Committee Report, 2012. (Session 4). Report on the Financial
Memorandum of the Police and Fire Reform (Scotland) Bill. Available at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/48609.aspx.
5
Scottish Parliament Subordinate Legislation Committee. 16th Report, 2012. Police and Fire
Reform (Scotland) Bill. Available at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/48806.aspx.
6
Police Information Centre. Website. Available at:
http://www.police-information.co.uk/policeinscotland.html [Accessed 27 April 2012].
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54. In 1960, a Royal Commission was appointed to review the constitutional
position of the police throughout Great Britain.7 Its terms of reference were to
consider and make recommendations on: (a) the constitution and functions of local
police authorities; (b) the status and accountability of police forces, including chief
officers; (c) the relationship of the police with the public and dealing with public
complaints, and (d) remuneration of constables. The Commission reported in 1962
and recommended securing a more effective system of control and accountability
over the police, by moving towards a more centralised model. It had two main
concerns with the existing arrangements: (a) the problem of controlling chief
constables, and (b) the lack of technical competence and an inadequate system of
inspection within police authorities.8
55. The Police (Scotland) Act 1967 (the 1967 Act) was informed by the work of
the Royal Commission and remains to this day the legislation underpinning
policing in Scotland. The 1967 Act created the ‘tripartite’ sharing of responsibility
for policing in Scotland between the Secretary for State, police authorities or joint
police boards9, and the chief constables of each of the forces. It has been argued
that the main mechanism for obtaining ‘policing by consent’, the principle by which
police forces operate with the support and co-operation of the public, has been
through the tripartite system.10
56. The police authorities or joint police boards, which are made up of local
councillors, have responsibility for the following:
•
•
•
•
•

setting the budget for their force;
appointing senior police officers (with the agreement of the Scottish
Ministers);
determining the numbers of police officers and civilian support staff for
their area;
appointing civilian support staff; and
playing a role in securing Best Value and continuous improvement within
their force.11

57. While the 1967 Act does not refer to the term ‘operational independence of
chief constables’, this concept has become “common currency amongst those

7

National Archives. Website. Available at:
http://www.nationalarchives.gov.uk/catalogue/DisplayCatalogueDetails.asp?CATID=7827&CATLN
=3&FullDetails=True&j=1 [Accessed 27 April 2012].
8
Her Majesty’s Inspectorate of Constabulary for Scotland (2011). Governance and Accountability
of policing in Scotland: a discussion paper. Available at:
http://www.scotland.gov.uk/Resource/Doc/925/0117807.pdf [Accessed 27 April 2012].
9
A joint police board supervises a police force covering several local authority areas. A police
authority covers only one local authority area. Both joint police boards and police authorities have
the same functions.
10
Dr Kenneth Scott. (2011) Presentation. Police Accountability and Police Reform. Available at:
www.gla.ac.uk/media/media_195261_en.doc [Accessed 27 April 2012].
11
Scottish Parliament Information Centre. (2012) Police and Fire Reform (Scotland) Bill. SPICe
Briefing 12/14. Available at: http://www.scottish.parliament.uk/parliamentarybusiness/47736.aspx
[Accessed 27 April 2012].
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concerned with and commentating on policing in Scotland”.12 The Scottish
Government’s online publication on police powers and functions explains:
“Scottish Ministers retain the overall responsibility for policing policy. Police
authorities and joint police boards are responsible for setting police budgets
and ensuring that best value is attained for the public purse. Chief constables
are responsible for the operational aspects of policing within their force
areas.”13
58. Police forces in Scotland are established under the 1967 Act. The current
structure of eight police forces in Scotland dates from local government
regionalisation in 1975. The eight forces are: Central Scotland Police; Dumfries
and Galloway Constabulary; Fife Constabulary; Grampian Police; Lothian and
Borders Police; Northern Constabulary; Strathclyde Police, and Tayside Police.
The forces vary substantially in terms of size, area, population and levels of
funding.
59. From 1975, the forces reflected geographically the regional tier of local
government, with the exception of the Lothian and Borders force, which covered
two regional council areas, and Northern Constabulary, which covered Highland
Region and the Island Authorities of Orkney, Shetland and Comhairle nan Eilean
Siar (Western Isles). Following the most recent local government reorganisation in
1996, when regional and district councils were abolished and replaced with a
single tier of 32 local authorities, the direct link between local government
boundaries and the police service all but disappeared. However, Fife Council and
Dumfries and Galloway Council continued to cover the same geographical areas
as their constabularies.
60. With devolution in 1999, the majority of policing functions were transferred to
Scotland.14 The tripartite arrangements remain unchanged, except that the
functions of the Secretary for State were passed to the Scottish Ministers.
61. Police forces are currently funded by the Scottish Government and local
authorities. The requirement on local authorities to match central government
funding to a formula is no longer in place. However, in practice most local
authorities have continued to match central government funding at a ratio of 49 per
cent from local government to 51 per cent from central government. Funding is
also provided by the Scottish Government for national policing services provided
by the Scottish Police Services Authority (SPSA) and the Scottish Crime and Drug
Enforcement Agency (SCDEA), and for other national priorities, such as police ICT
and counter terrorism.15
12

Her Majesty’s Inspectorate of Constabulary for Scotland. (2009) Independent Review of Policing
in Scotland. Available at: www.scotland.gov.uk/publications/2009/01/23133505/10 [Accessed 27
April 2012].
13
Scottish Government. Website. Police Powers and Functions. Available at:
http://www.scotland.gov.uk/Publications/2003/07/17377 [Accessed 27 April 2012].
14
The police functions that remain reserved under the Scotland Act 1998 are those relating to the
Firearms Acts 1968 to 1997, immigration and national security.
15
Scottish Government. (2011). Keeping Scotland Safe and Strong: A Consultation on Reforming
Police and Fire and Rescue Services in Scotland. Available at:
http://www.scotland.gov.uk/Resource/Doc/357525/0120778.pdf [Accessed 27 April 2012].
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62. Before the 2007 Scottish Parliament elections, the Scottish National Party
included in its manifesto a commitment to deliver 1000 additional police officers (to
reach a number of 17,234). This policy was given effect through the Scottish
Budget and Spending Review 2007 and the Scottish Government has since
continued its commitment to maintain police numbers at a minimum of 17,234. The
economic downturn has resulted in significant budget cuts to the public sector in
Scotland, including to the police, which has increased the pressure for some sort
of structural reform which would allow frontline policing at current levels to be
maintained. It is against this backdrop that a number of reviews into policing and
its structure have been conducted over recent years. Many of these are discussed
below.
63. In January 2008, the then Justice Committee of the Scottish Parliament
conducted an inquiry into the effective use of police resources, which concluded
that resources were inadequate to meet policing commitments at that time,
including the Scottish Government’s proposal for an increase of 1000 officers. The
inquiry also highlighted other areas where improvements could be made in the
operation and governance of the police, and recommended that the Scottish
Government initiate an independent review of the role and responsibilities of the
police in Scotland “to ensure that we have a service that is fit for the 21st
century”.16
64. Later that year, the Cabinet Secretary for Justice invited Her Majesty’s
Inspectorate of Constabulary for Scotland (HMICS) to conduct an independent
review of policing in Scotland, as recommended by the then Justice Committee.
This review noted that policing in Scotland is a “relatively expensive concern
costing more than £1 billion per annum” and that “forces are facing increasing
financial pressures, arising both from current commitments and from a lack of
robust costing of new demands”.17
65. HMICS published a discussion paper in 2011, this time on the governance
and accountability of policing in Scotland, which highlighted “weaknesses in police
governance and accountability which have perpetuated since the 1962 Royal
Commission and which, it is contended, must be redressed in supporting any
future model of policing in Scotland”.18 HMICS was also critical of the inconsistent
way in which national policing functions were exercised—through a mix of lead
police force, collaborative arrangements, the Scottish Crime and Drug
Enforcement Agency, and other less formal arrangements. The Scottish
Government claims in its Policy Memorandum that the new governance
arrangements proposed in the Police and Fire Reform (Scotland) Bill will address
these weaknesses.19

16

Scottish Parliament Justice Committee. (2008) News Release. Available at:
http://www.scottish.parliament.uk/newsandmediacentre/24566.aspx [Accessed 27 April 2012].
17
Her Majesty’s Inspectorate of Constabulary for Scotland. (2009) Independent Review of Policing
in Scotland. Available at: http://www.scotland.gov.uk/Publications/2009/01/23133505/0 [Accessed
27 April 2012].
18
Her Majesty’s Inspectorate of Constabulary for Scotland. (2011) Governance and Accountability
of Policing in Scotland: A discussion paper. Available at:
www.scotland.gov.uk/Resource/Doc/925/0117807.pdf [Accessed 27 April 2012].
19
Policy Memorandum, paragraph 73.
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66. In 2011, the Scottish Government conducted two consultations on police
reform. The first, ‘A Consultation on the Future of Policing in Scotland’20, ran from
10 February until 5 May. It presented three options: a single service; a rationalised
regional model; or retention of the existing eight service model with greater
collaboration.
67. The consultation document outlined the Scottish Government’s position that
the status quo was untenable and that reform was necessary. In his foreword to
the paper, the Cabinet Secretary for Justice indicated that there was a growing
consensus that the eight force structure was unsustainable given the financial
situation. However, he did not make clear at that stage whether the Scottish
Government favoured a single service or regional model.
68. While there was general agreement that the adverse economic climate
required changes to policing in Scotland, the consultation did not produce a
consensus on a particular policing structure. Of the 219 respondents, 35 per cent
gave no view or said there was insufficient information to enable an informed
choice on structure; 21 per cent chose a regional model; 27 per cent preferred the
status quo, and 10 per cent opted for a single service structure. Key issues
highlighted in responses included the need to (a) protect local policing in
communities, (b) strengthen local accountability, and (c) put in place arrangements
for national governance to avoid political interference in enforcing the law.21
69. In July 2011, the Scottish Government invited comment from stakeholders on
a draft Outline Business Case (OBC)22 for the reform of the police service, which
had been developed by professionals, experts and stakeholders, building on work
started in 2010 by the Scottish Policing Board. Each OBC used Target Operating
Model (TOM) methods23 to assess the most efficient way of delivering the key
service functions, and this was then applied to the three reform options. Nonfinancial benefits were also estimated by identifying a series of outcomes, applying
weighting to them and ranking each option for reform in terms of their potential to
deliver against these options. This exercise identified the single service structure
as performing best in relation to non-financial benefits.
70. The police OBC concluded that substantial efficiency savings could be made
regardless of force structure and that most of these savings could be realised
within the first five years. However, it identified the single service option as
achieving the most significant savings. The OBC assumes that a level of savings
will continue over a projected 15-year period. The costs of reform are estimated to
peak after five years, reduce the following year, and remain on a level for the
projected 15-year period.

20

Scottish Government. (2011) A Consultation on the Future of Policing in Scotland. Available at:
www.scotland.gov.uk/Publications/2011/02/10120102/0 [Accessed 27 April 2012].
21
Scottish Parliament Information Centre. (2011) Police and Fire Reform (Scotland) Bill. SPICe
Briefing 12/14.
22
Scottish Government. (2011) Police Reform Programme Outline Business Case. Available at:
http://www.scotland.gov.uk/Resource/Doc/357534/0120783.pdf [Accessed 27 April 2012].
23
The OBC describes a TOM as an optimum model for service delivery, allowing an informed
assessment of the costs, benefits and risks associated with each option.
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Fire and rescue services
71. The first organised public fire brigade in the United Kingdom was formed in
Edinburgh in 1824 and, by the early years of the 20th century, there were over 180
municipal fire brigades operating in Scotland. The Fire Services Act 1947
established 11 fire brigades in Scotland and gave local authorities control of them
through joint boards. This structure was streamlined to eight brigades in 1975 with
the regionalisation of local government.24
72. The statutory framework governing the fire and rescue services was
modernised in the Fire (Scotland) Act 2005 (the 2005 Act), which placed a greater
emphasis on the rescue aspect of the services, and established local authorities
as the fire and rescue authorities for their area.25 Scotland has two unitary fire
boards: Fife, and Dumfries and Galloway, and six joint boards: Grampian, Tayside,
Central, Lothian and Borders, Highland and Islands, and Strathclyde. As with the
police, fire and rescue authorities and joint boards are made up of local
councillors. They have responsibility for:
•
•
•

establishing the fire and rescue services’ local strategic direction and
aims, in conjunction with the fire and rescue service senior management
team;
ensuring accountability to the public for the fire and rescue service
performance; and
ensuring that the service is managed effectively, with probity and
integrity.26

73. The majority of funding for the fire and rescue service is paid through
revenue support grant made available directly to the 32 local authorities.
74. The Scottish Government’s initial consultation27 on reform of the fire and
rescue services ran from 10 February until 5 May 2011, parallel to that on police
reform. It outlined the Scottish Government’s view that the eight brigade model
could not maintain (or improve) performance and meet public expectations in the
face of “unprecedented budget cuts” because of the way it was structured and
organised. In the foreword to the document, the Minister for Community Safety
made clear the Scottish Government’s preference for a single fire and rescue
service. Views were sought on proposals to decentralise resources and support
functions, and suggestions invited on improvements, accountability mechanisms,
and the balance between national and local involvement.
75. There was general agreement among the 171 respondents that the number
of fire and rescue services in Scotland needed to be reduced but, of those who
expressed a preference, more chose a regional structure than a single structure.
24
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However, a majority of submissions suggested that there was insufficient
information on which to make an informed decision on structure.28
76. Stakeholders were invited to comment on a draft fire and rescue service
OBC29 in July 2011, which had been developed in the same manner as that of the
police service, building on work by a Ministerial Advisory Group. TOM methods
were used to assess the most efficient way of delivering the key service functions
and assessing the three reform options: the status quo (with enhanced
collaboration), a regional structure of three or four brigades, or a single fire and
rescue service.
77. The fire and rescue service OBC, like that of the police, suggested that
significant financial and non-financial savings would be achieved by reform, but
that these savings would vary depending on which of the three structural options
were selected. However, the OBC suggested that the single service model would
produce the largest savings, both financial and non-financial.
Scottish Government joint consultation on the police and fire and rescue services
78. On 8 September 2011, the Cabinet Secretary for Justice announced to the
Parliament the Scottish Government’s intention to introduce legislation to create a
single national police service and a single national fire and rescue service,
indicating this would deliver estimated savings of £130 million a year and £1.7
billion over 15 years.30 On the same date, the Scottish Government launched a
further consultation seeking views on the detail of these proposals, which ran until
2 November 2011.31 The Scottish Government also published the two OBCs for
general comment on this date.
79. The Policy Memorandum on the Bill outlines the main issues raised during
this consultation, including the need for more clarity in respect of local and national
accountability mechanisms, the composition of the new oversight organisations,
and the roles and responsibilities of local and chief officers.32
80. A majority of political parties represented in the Scottish Parliament made
commitments similar to those of the Scottish Government on establishing single
police and fire and rescue services within their manifestoes for the 2011 election. It
would appear that many of those organisations and individuals initially opposed to
a single service model have since accepted that it is now inevitable. Despite any
previous reservations, witnesses have engaged fully with the Committee’s Stage 1
scrutiny of the Bill and have appeared genuinely committed to making the new
structures and processes work as effectively as possible. The Committee wishes
to thank all of the witnesses and those who provided written submissions for their
valuable contribution to Stage 1 scrutiny of the Bill.
28
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Outline of the Bill
81. According to the Scottish Government’s policy memorandum, the main policy
aims of the Bill are:
•

to protect and improve local services despite financial cuts, by stopping
duplication of support services eight times over and not cutting front line
services;

•

to create more equal access to specialist support and national capacity –
like murder investigations team, firearms teams or flood rescue – where
and when they are needed; and

•

to strengthen the connection between services and communities, by
creating a new formal relationship with each of the 32 local authorities,
involving many more local councillors and better integrating with
community planning partnerships.33

82. The Bill has two main parts.
83. Part 1 largely repeals the legislation underpinning policing in Scotland, the
1967 Act, and puts in place a new modernised framework for policing. The Bill also
repeals Chapter 1 of the Police, Criminal Justice and Public Order (Scotland) Act
2006 (the 2006 Act), which established the SPSA and the SCDEA. The Bill also
amends Chapter 2 of the 2006 Act to rename the Police Complaints
Commissioner for Scotland and add investigatory powers in certain circumstances.
84. Part 2 amends the 2005 Act to establish the Scottish Fire and Rescue
Service and transfers to it fire fighting, fire safety, and other functions under that
Act. Aside from centralisation, reforms to the fire and rescue services are less
extensive than those of police services because they were significantly updated
relatively recently through the 2005 Act.
85. Further background to the Bill and its overall aims are set out in the Policy
Memorandum and explored further in the briefings produced by the Scottish
Parliament Information Centre on the Bill34 and on the Financial Memorandum35.
GENERAL PRINCIPLES OF THE BILL
86. The Committee is required under Rule 9.6.1 of Standing Orders to report on
the general principles of the Bill. The general principles of the Bill are to merge
both the police and the fire and rescue services into single services, transferring
the governance and oversight responsibilities of local authorities to new national
boards. The key issue for the Committee in considering the general principles of

33
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the Bill was whether the new national structures could deliver the services
effectively throughout Scotland.
87. The general acceptance that reform is now inevitable36 led the majority of
witnesses not to focus on the general principles of the Bill, but instead to make
constructive suggestions on how it might be improved, and their comments are
included throughout the report. Only two respondents to the Committee’s call for
evidence made it absolutely clear that they remained opposed to the key principle
of a single police force. UNISON Scotland stated that it “believes that the
centralisation of police services in Scotland is wrong in principle”37, while Reform
Scotland argued that the Scottish Government had “not provided sufficient
justification for taking a service which has historically been delivered at a local
level and running it from the centre”38.
88. The Committee looked at how the traditional role of local authorities would
change under the Bill and whether this could hamper the services’ ability to deliver
their functions locally. The Bill does not specify if, or how many, local authority
members should sit on the national boards and removes responsibility for setting
local budgets for the services from local authorities. It does give local authorities a
clear role in approving the local plans to be produced by the new services, but is
silent on how they should make arrangements for doing so and on scrutiny of the
services more generally. The Committee explores these arrangements further in
the later in this report.
89. A further consequence of centralisation appears, at this stage, to be the loss
of the ability to recover VAT for the provision of services under the Value Added
Tax Act 1994. The Committee considers that, while it is important to highlight this
issue at this stage, we do not believe that it is of such significance as to affect our
decision on the general principles either way. VAT recovery is considered in more
detail later in our report.
90. While the Scottish Government argued that the connection between services
and communities would be strengthened by the Bill, the Committee heard
evidence that it would in fact erode the local authority role in policing and fire and
rescue services. Professor Jim Gallagher of Nuffield College, Oxford, argued that
the new local authority powers were much weaker than at present and questioned
whether they provided greater accountability39, while Councillor Pat Watters,
President of COSLA, agreed that local authorities would no longer have any “real
powers” or “something that the police are accountable for to local communities”40.
A number of witnesses suggested that some local accountability could be
achieved if budgets were devolved to local authority level; this issue is considered
in more detail later in the report.
91. However, there was a strong belief amongst many police and fire bodies that
the changes would not be detrimental to local policing or fire and rescue services
and indeed could benefit them. For example, Chief Constable Kevin Smith,
36
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President of ACPOS, said “we and the Government agree absolutely with each
other on the objectives of reform”41, while Brian Sweeney of the Chief Fire Officers
Association Scotland stated “where a certain service has been bound
administratively and financially by its borders and boundaries, the fact that they will
be removed will offer a tremendous opportunity”42.
92. The Cabinet Secretary for Justice told the Committee he believed that the
single services would “strengthen the links between police and fire and rescue
services and the communities they serve by enabling individual local councils, not
regional joint boards, to take on a new role at a national level and to shape
services in the local area”.43
93. In June 2011, the Commission on the Future Delivery of Public Services,
chaired by Dr Campbell Christie CBE, proposed an “urgent, sustained and
coherent programme of public service reform”.44 The Commission identified a
number of priorities for public service reform, including concentrating efforts on
delivering integrated services and recognising that effective services must be
designed with and for people and communities—not delivered ‘top down’ for
administrative convenience. The Scottish Government responded by committing to
a public service reform programme over this session of the Parliament with an
emphasis on, among other things, a shift towards prevention, greater integration of
public services at a local level, effective leadership, and improved performance.45
94. In its Policy Memorandum on this Bill, the Scottish Government states that
police and fire and rescue reform is one important element of its public sector
reform programme.46 However, UNISON Scotland argued that the proposals on
police and fire and rescue reform are “exactly the sort of ‘top down’ approach the
Christie Commission warned against”.47
95. The Committee recognises there is an economic driver for reform. However,
the majority of the Committee also accepts that reform of the police and fire and
rescue services provides an opportunity to enhance service delivery across
communities in Scotland. We are not convinced by the argument that, because
policing and fire and rescue services have traditionally been delivered through
local authorities, this structure should always remain. However, we do see a key
role for local authorities in the new structure and an opportunity for them to
determine their own mechanisms for involvement best suited to their local areas.
Some of us think that some changes might be required to strengthen and secure
their role. We explore these issues in more detail later in the report.
96. Therefore, the majority of the Committee supports the general principles
of the Bill.
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97. One member of the Committee was not convinced that local policing and fire
and rescue services could be delivered successfully through a national structure
and is concerned that local accountability is being lost in the Bill. That member
therefore does not support the general principles of the Bill.48
Policy and Financial Memorandums
98. The lead committee is required under Rule 9.6.3 of Standing Orders to report
on the Policy Memorandum which accompanies the Bill. We consider that the
Memorandum provides adequate detail on the policy intention behind the
provisions in the Bill and explains why alternative approaches considered were not
favoured. The Committee was also content with the details of the consultations
conducted by the Scottish Government prior to introduction of the Bill.
99. The same rule also requires the lead committee to report on the Financial
Memorandum (FM). While the Committee considers the FM and comments from
the Finance Committee later in this report, we wish to highlight here that there
were concerns amongst some witnesses regarding the figures contained in the
outline business cases (OBCs) used to inform the FM.
Structure
100. The remainder of this report is structured around three overarching themes
relating both to the police and fire and rescue services which arose in evidence
gathered by the Committee. These are: national governance; priorities, plans and
reports, including local scrutiny; and implementation. The final two sections of the
report explore specific issues relating to provisions on the police and on the fire
and rescue service respectively.
NATIONAL GOVERNANCE
101. The Bill removes the current tripartite arrangements and puts in place new
arrangements for national accountability and governance.
102. The Policy Memorandum on the Bill states that “the Bill sets out a clear
legislative framework to ensure effective national governance for policing and fire
and rescue services across Scotland and makes clear statutory provision for the:
•
•
•
•
•

role of the Scottish Police Authority (SPA) and the Scottish Fire and
Rescue Service (SFRS) Board;
composition of the SPA and SFRS Board;
role of the chief constable and chief fire officer;
role of the Scottish Ministers, and
role of the Scottish Parliament.”49

103. A key theme arising in the evidence was the need to strengthen the national
governance and accountability mechanisms set out in the Bill, including by
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enhancing the role of some of these organisations and individuals. This is explored
in more detail below.
The Scottish Police Authority and Scottish Fire and Rescue Service Board
Role, size and composition of the SPA and SFRS Board
104. The Bill establishes two new statutory bodies: the SPA and the SFRS.
105. The SPA’s main functions set out in section 2 of the Bill are to:
•
•
•

maintain the Police Service;
promote and support continuous improvement in the policing of Scotland;
and
hold the chief constable to account for the policing of Scotland.

106. The SFRS will replace the existing fire and rescue authorities and joint
boards and all functions currently carried out by them will be transferred to the new
body. It will provide fire and rescue services throughout Scotland and be governed
by a Board. The chief officer of the SFRS will be held to account by the SFRS
Board.
107. The SPA and SFRS Board will each consist of between seven and 11
members, appointed directly by the Scottish Ministers on the basis of relevant
skills and expertise and in accordance with the Code of Practice for Ministerial
Appointments to Public Bodies in Scotland.50
108. The Policy Memorandum states that the new services will be “governed” by
the SPA and SFRS Board, while both of these bodies will also “hold to account”
the chief constable and the chief fire officer, and “play a critical role in scrutinising
the services”.51 It further states that “the Scottish Government recognises that local
councillors, especially those with experience of police and fire and rescue
services, will have much to offer the governance of the new services, and the
appointments process will allow the Scottish Ministers to appoint a number of
members to both on the basis of skills and expertise relating to local
government”.52
109. The Policy Memorandum goes on to state that—
“The role of the SPA and SFRS Board is to ensure the effective delivery of
policing and fire and rescue services across Scotland. As such, members are
not attending meetings as representatives but to act in the best interests of
the SPA and SFRS. There is therefore a potential conflict of interest that
arises from representative membership and the Scottish Government has
concluded the Bill should not include any statutory requirement for
representative members. Board members will be sought with a range of skills
and expertise, including current or recent expertise of local government.”53
50
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110. The Cabinet Secretary for Justice indicated in evidence to the Committee
that the Scottish Government currently proposes a local authority membership of
four for the SPA and SFRS Board.54
111. In its report on the Bill, the LGR Committee recommended that the SPA and
SFRS Board should each consist of 14 to 16 members to “provide the flexibility to
allow for sufficient democratic and regional representation, as well as allow for
practical considerations, such as vacancies or absences”.55 It further agreed that
local authority members should be appointed on merit through the public
appointments process and that it was not necessary for a majority of board
members to be from local authorities.56
112. The Committee noted differing expectations amongst witnesses as to the role
of the SPA and SFRS Board. Some argued that the boards should primarily be
governing bodies, overseeing and maintaining the police and fire and rescue
services, while holding the chief constable and chief fire officer to account. These
witnesses were broadly content with the size and composition of the board as
proposed in the Bill.
113. Others took the view that the SPA and SFRS Board should take on more of a
scrutiny role; these witnesses tended to favour a larger membership to ensure
adequate local government involvement.
114. Robert Black, the Auditor General for Scotland, was content with the existing
proposals on the basis that “the average number of members on a FTSE 100
company is about 11, which resonates with the Bill”. He went on to say—
“I am comfortable with that order of magnitude, but it will only be possible «
if we are clear that it is a board of governance, not a board of representation.
If it becomes a board of representation, it will inevitably become much larger
and, consequently, operate at two speeds at once. At the first speed it will
focus on the governance role, while at the second speed it will focus on the
role of holding to account on behalf of communities, which is really difficult.”57
115. In his written submission, the Auditor General referred to an Audit Scotland
report on the SPSA which found “that the composition of the SPSA Board (which
was structured to reflect the local governance arrangements for policing) created
tensions in the competing roles and duties of some of its members”.58
116. Brian Sweeney of the Chief Fire Officers Association Scotland said his
organisation was also “broadly content on the membership of the national board”59

54

Scottish Parliament Justice Committee. Official Report, 27 March 2012, Col 1231.
Scottish Parliament Local Government and Regeneration Committee 5th Report, 2012,
paragraph 41.
56
Scottish Parliament Local Government and Regeneration Committee 5th Report, 2012,
paragraph 63.
57
Scottish Parliament Justice Committee. Official Report, 6 March 2012, Col 1090.
58
Auditor General for Scotland. Written submission.
59
Scottish Parliament Justice Committee. Official Report, 13 March 2012, Col 1116.
55

19

Justice Committee, 4th Report, 2012 (Session 4)
and Councillor George Kay from Fife Police, Fire and Rescue Committee preferred
13 members, but was “prepared to live with 11”60.
117. Many of those witnesses who favoured a larger membership were local
elected members, who had varying suggestions as to the optimum size of the
board61, but tended to the view that “councillors must be the foundation of the SPA
and SFRS Board”62.
118. Members of the Scottish Police Authorities Conveners Forum agreed that a
minimum of 50 per cent of SPA members should be drawn from suitably
experienced locally elected representatives.63 The Society of Local Authority Chief
Executives shared this view but further argued that half of the board should be
appointed by the Scottish Government and the other half by local government to
create “a genuine partnership between national and local government”.64
Councillor Stephen Curran of Strathclyde Police Board stated that “diversity in the
broadest sense is really significant” and is “an area that has been flagged up as a
weakness in some police boards in policing generally”.65
119. Reform Scotland believes that the SPA should be made up entirely of
representatives of each of the 32 Scottish local authorities66, but accepted the
need for “people representing specialist national policing” along with Ministerial or
senior civil servant representation on the board67. Professor Jim Gallagher of
Nuffield College, Oxford, was also of the view that the SPA could be a local
government body—
“There is no reason in principle why a single force could not be part of local
government. Rather than a quango appointed by Ministers, the SPA could be
a local government body, consisting of elected councillors, perhaps with
appointed members added. There would need to be rules about how the
councillors were chosen, perhaps by a form of indirect election.”68
120. Other witnesses favoured some representation from local elected members
on the boards, but did not agree that they needed to be in the majority.69 Indeed,
Deputy Chief Constable Gordon Meldrum, Director General of the Scottish Crime
and Drug Enforcement Agency stated that “the strength of the SPA will be in its
balance and blend of democratically elected representatives « and
independents”.70
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121. A number of other witnesses were less concerned with the size or balance of
membership on the boards and more with the skills and experience of members.71
For example, Richard Haigh of the Association of Principal Fire Officers Scotland
said “it is not just about numbers, size and shape, but about the skill set and the
expertise that are brought to the board”72, while Professor John McNeill, the Police
Complaints Commissioner for Scotland, told the Committee that his “primary
concern is that the individuals on the Scottish Police Authority are competent, in
the sense that they hold the command team to account”73. He went on to state that
“there is a world of difference between hearing an account and holding to account”
and that the national boards should concentrate on the latter.74
122. The Bill provides for the SPA and SFRS Board to establish “committees for
any purpose” and for those committees to create sub-committees. Members of
these committees and sub-committees may include individuals who are not
members of the SPA or SFRS board.75
123. Some witnesses, including the Scottish Police Federation and the Scottish
Crime and Drug Enforcement Agency, told the Committee that to service any such
committees or sub-committees the boards would need a larger membership.76
124. The Northern Ireland Policing Board is made up of 10 elected members from
the Northern Ireland Assembly appointed under a system of proportional
representation, and nine independent members who apply through an
advertisement and are selected by the Northern Ireland Department of Justice.
Assistant Chief Constable Alistair Finlay of the Police Service of Northern Ireland
confirmed to the Committee that the board of 19 members was sufficient to staff its
six sub-committees. He said that the size of the sub-committees enabled “good
dialogue « purposeful engagement and conversation” and indeed, that this was
where much of the detailed work was done.77
125. The Cabinet Secretary for Justice told the Committee that the Scottish
Government had opted for a board of up to 11 members on the basis of the
Auditor General’s comments on the boards of the top FTSE companies. He
pointed out that a large board would be “unworkable” and that he “was certain the
issue should be quality, not quantity” of members, however, “we need sufficient
membership not only to reflect the fact that this is a national service, but to take
account of gender, ethnicity and Scotland’s geographical differences”. He said he
was further not persuaded that the majority of the board should be local authority
members, but would be “happy to take on board the committee’s advice” in relation
to the size and composition of the boards.78
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Time commitment and salaries of SPA and SFRS Board members
126. The Committee was asked by the LGR Committee to consider views on “the
need for clarity over the status of the part or full time nature of the SPA
members”.79 The Cabinet Secretary for Justice confirmed to the Committee that he
expected positions on the boards would be part-time to allow those who have
other roles and commitments to participate.80 A Scottish Government official
added that consideration was being given to the salaries of the board members
but that these still had to be finalised.81
Transparency of the SPA and SFRS Board
127. The Bill states that the SPA is expected to carry out its functions in a
proportionate, accountable and transparent way.82
128. The Committee heard evidence that the transparency of the workings of the
SPA would be vital in providing a necessary link with the public. Sir Hugh Orde,
President of the Association of Chief Police Officers, spoke of his experience as a
previous chief constable of the Police Service of Northern Ireland, where
transparency of the board was one of the most important areas in gaining the trust
of the public—
“The policing board was, without question, independent and it had legitimacy,
which was a vital factor. It could also, in law, hold me to account in public.
We used to have 10 or 11 public meetings a year at which my senior
management team and I would be held to account in front of television
cameras—broadcast live if there was an exciting set of questions, not live if
there was not. I would also be available afterwards for interview by the
media. « The need for transparency is the main point.83
129. When asked whether the meetings of the SPA should be held in public and
fully minuted, Chief Constable Smith of ACPOS said “anything less would be a
deficit”84, and Councillor Martin Greig of Grampian Joint Police Board made “a
heartfelt plea for the SPA to meet in public and to publish its minutes, agenda and
all of its business”85.
130. The LGR Committee heard concerns that there was no reference in the Bill to
any requirement for engagement between the SPA, local authorities and the
public.86 In its written submission to that Committee, the Scottish Police Federation
said this “had the potential to create a disconnection” that could “harm local
policing”.87 Integrity4Scotland was also of the view that “adequate provision is not
79
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included within the Bill for the people’s direct involvement in and control of the
police services”.88
Committee view
131. The Committee notes the differing views of witnesses in relation to the role,
size and composition of the SPA and SFRS Board. We are of the strong view
that the primary function of the SPA and of the SFRS Board is to govern the
new services and to hold the chief constable and chief fire officer to
account. We do not see the SPA and SFRS Board as bodies of local
representation.
132. Notwithstanding these comments, the Committee agrees that the boards
should have a balance of lay members and local elected representatives who can
bring a range of experience, knowledge and perspectives to the table. We are not
convinced that the Bill should specify a set number of either lay or local
authority members to sit on the boards, as we believe that flexibility is
required to ensure the most suitable individuals are appointed. We are of the
view that all members should have equal status and should be appointed in the
same manner (regulated under the Public Appointments Commissioner for
Scotland: Code of Practice for Ministerial Appointments to Public Bodies in
Scotland, as proposed in the Bill).
133. The Committee is reluctant to stipulate the size of the SPA and SFRS
Board, as we believe that the quality and experience of their members are far
more important than numbers. However, we lean towards the view that a
board of fewer than 11 members would not provide the breadth of
knowledge and experience required to demonstrate effective governance,
nor would it allow for the vacancies and absences that will inevitably arise.
134. The Committee welcomes the Cabinet Secretary for Justice’s statement that
membership of the boards should take account of gender, ethnicity and Scotland’s
geographical differences.
135. The Committee notes that the positions on the SPA and SFRS Board are
likely to be part-time, but would suggest that the Scottish Government makes clear
to candidates that, during the ‘setting up period’ members will have considerable
demands placed on them. The Committee recommends that part of the
Boards’ initial work should include suitable training for all members to
ensure they are equipped to contribute effectively to the work of the boards.
136. The Committee agrees with witnesses that the SPA must be transparent
in delivery of its functions, including holding its meetings in public and
publishing its papers, to demonstrate accountability and gain trust,
particularly with the public. We recognise that there may be occasions that
necessitate consideration of items in private, but would urge that this be subject to
a formal decision of the board.
137. We believe that the same principles of transparency should apply to the
SFRS Board.
88
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Relationship between the SPA and SFRS Board and local government
138. The Bill does not place a duty on the SPA or the SFRS Board to establish
formal mechanisms through which to engage with local authorities, which the
Scottish Crime and Drug Enforcement Agency (SCDEA), amongst others, argued
were needed “to ensure proper dialogue and discussion of finite police resources
to meet both national and local demands”.89
139. The LGR Committee also noted views of “many stakeholders” that there was
a lack of clarity in the Bill in terms of ensuring that “there is a sufficiently robust
and structured relationship between the national boards and local authorities”.90
140. Councillor Kay of Fife Police, Fire and Safety Committee told the Committee
that the issue that still needed to be addressed in the Bill was the communication
between the SPA and local authorities, which he described as “crucial”.91 The
SCDEA suggested that this could be achieved through establishment of a subcommittee of the SPA with responsibility for oversight in relation to national and
local connectivity, similar to the Northern Ireland Policing Board’s community
engagement committee.92 Deputy Chief Constable Gordon Meldrum from the
SCDEA told the Committee that national accountability and local accountability
could not each “sit in splendid isolation from the other”.93
141. Councillor Whyte of the Lothian and Borders Police Board warned the LGR
Committee of a possible “disconnect” between a national police board and local
government if too much emphasis is placed on “centralised national issues” to “the
detriment of local policing”.94
142. Some witnesses highlighted concerns at the lack of detail in the Bill on how
disagreements between national and local authorities regarding such matters as
funding would be resolved. For example, Councillor Durham of the Scottish Fire
Conveners Forum told the Committee that “given the level of savings that will have
to be found in the years ahead, there are almost certainly going to be tensions
between local aspirations for service provision and what the national plan might
say” and that “if that happens there must be resolution”.95 He added that
“ultimately, either the Parliament or the Ministers will have to engage in resolving
disputes”.96
143. Brian Sweeney of the Chief Fire Officers Association Scotland agreed that
tensions will emerge between the national boards and local government and
suggested that there might be “a natural ombudsman role for Her Majesty’s Chief
Inspector of Fire and Rescue Authorities”.97 Councillor Blake from Dumfries and
89

SCDEA. Written submission.
Scottish Parliament Local Government and Regeneration Committee 5th Report, 2012 (Session
4). Report to the Justice Committee on the Police and Fire Reform (Scotland) Bill, paragraph 60.
91
Scottish Parliament Justice Committee. Official Report, 20 March 2012, Col 1189.
92
SCDEA. Written submission.
93
Scottish Parliament Justice Committee. Official Report, 28 February 2012, Col 986.
94
Scottish Parliament Local Government and Regeneration Committee. Official Report, 21
February 2012, Col 648.
95
Scottish Parliament Justice Committee. Official Report, 13 March 2012, Col 1114.
96
Ibid.
97
Scottish Parliament Justice Committee. Official Report, 13 March 2012, Col 1116.
90

24

Justice Committee, 4th Report, 2012 (Session 4)
Galloway Council (Police and Fire and Rescue Authority) said that conflict
between national government and local authorities regarding resources could be
resolved through an element of devolved local budgeting flexibility98 (an issue
which is discussed later in the report).
144. Chief Constable Smith of ACPOS said that there needed to be “direct
connectivity between the local and the national”99 and explained this further in
evidence to the LGR Committee—
“We want dispute prevention, rather than a complicated process of dispute
resolution. Things will happen the way they happen just now—through
effective relationships and through being able to speak to the next person up
the chain. Many things will be resolved in the way that they are today—
through effective dialogue and good relationships.”100
145. Councillor Whyte agreed and said he did not think that any of his colleagues
on the Scottish Police Authorities Conveners Forum would advocate a fixed
dispute resolution mechanism as “the problem with those is that we would get into
dispute resolution very quickly”.101
146. The Cabinet Secretary for Justice told the Committee that any disagreements
between the national boards and local government “will have to be dealt with by
those who are involved at the time « it will depend on the nature of the problem”
and that “representations could be made by the local authority to the police
authority”.102
Committee view
147. The Committee accepts the view expressed by some witnesses that
including a formal dispute resolution mechanism in the Bill could encourage use of
formal channels rather than retaining an element of flexibility to resolve such
disagreements. We are not convinced that there is a need for a formal
mechanism to be included on the face of the Bill to help resolve disputes
between the national police or fire and rescue boards and local authorities.
148. We do however believe that further clarity on the relationship between the
national boards and local authorities could help to avoid some of the disputes that
witnesses suggest might occur. The Committee asks the Scottish Government
to provide greater clarity on the relationship between the national boards
and local authorities, perhaps within the guidance it is developing on local
scrutiny mechanisms (to be informed by the pathfinder work, which is discussed
later in this report).
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Power to specify the type of goods and services the SPA may provide
149. Section 84(1)(b) provides that the SPA may provide goods and services of
such type as the Scottish Ministers may by order specify to such other persons “as
may be so specified”.
150. The Subordinate Legislation Committee was concerned “that this power
appeared to be very general in its terms, and (at its broadest) might be taken to
enable the Scottish Ministers to make regulations permitting the Authority to
supply goods and services of any description to any person”.103 In its report on the
Bill, that Committee explained that “the Scottish Ministers indicate that this power
would only be exercised where they are satisfied that it was appropriate for
particular goods and services to be supplied to particular categories of person, and
that by making it exercisable by subordinate legislation then the Parliament also
has an opportunity to satisfy itself as to the appropriateness of what is
proposed”.104 The Scottish Government also said that they envisage that the
power might be used, for example, to enable the SPA to charge overseas
governments and police forces for the provision of forensic services.105
151. The Subordinate Legislation Committee still however considered that the
power in section 84(1)(b) was capable of being exercised “in a particularly broad
manner so as to specify goods and services of any nature”. It further argued that
“given the apparent intention of the Scottish Ministers is to permit the Scottish
Police Authority to supply goods and services which are connected with its
functions, « the power ought to be so drafted as to reflect that intention.”106
152. The Committee notes the Subordinate Legislation Committee’s
concerns that the power to specify the type of goods and services the SPA
may provide appears to be “very general”. On balance, however, we accept
the Scottish Government’s reassurances that the power will only be
exercised in certain circumstances and that the Scottish Parliament will
have an opportunity to examine the related subordinate legislation.
Reserves
153. The Police and Fire Services (Finance) (Scotland) Act 2001 currently allows
police authorities, joint police boards and joint fire boards to carry forward unspent
balances from one financial year to the next. In this way, reserves of up to 5% of
revenue budgets can be held. However, the 2001 Act would be repealed by
Schedule 7 of the Bill, and as a consequence, the SPA and SFRS will be unable to
accrue financial reserves.107
154. Concern was expressed regarding the loss of the ability to hold reserves,
including by the Scottish Police Authorities Conveners Forum which argued that
“the necessity of being able to hold and utilise reserves to smooth out unexpected
103

Scottish Parliament Subordinate Legislation Committee 16th Report, 2012, paragraph 32.
Scottish Parliament Subordinate Legislation Committee 16th Report, 2012, paragraph 33.
105
Ibid.
106
Scottish Parliament Subordinate Legislation Committee 16th Report, 2012, paragraph 35.
107
Scottish Parliament Information Centre. (2012) Police and Fire Reform (Scotland) Bill. SPICe
Briefing 12/14.
104

26

Justice Committee, 4th Report, 2012 (Session 4)
operational demand is essential and well proven by current police authorities”.108
The Chief Fire Officers Association Scotland had similar concerns regarding fire
reserves—
“« the new service is not permitted to hold reserves, something which is
recognised as sound financial management practice. These detrimental
impacts on the service when compared to current practices are matters
which we would ask the Scottish Government to consider when reviewing the
proposed legislation and legal standing of the new single service.”109
155. Her Majesty’s Inspectorate of Constabulary for Scotland suggested that for
the first three years post-reform the police service should retain the ability to
create and carry forward reserves and that this arrangement could be reviewed at
the end of this period.110
156. A Scottish Government official told the Finance Committee that the majority
of public services in Scotland are managed without reserves. He went on to say
that the Scottish Government did “not think that the loss of capacity to hold
reserves will impact adversely on either service” and “there ought to be enough
scope for effective financial management within those budgets to manage without
building up reserves.”111
157. The Committee notes the views of some witnesses that the ability to accrue
reserves is sound financial practice. The Committee is unclear as to why the
Bill does not give the SPA and SFRS the ability to accrue reserves. We
therefore ask the Scottish Government to provide an explanation as to why
this power, which was available to the police and fire and rescue authorities
and joint boards, is being removed.
Role of the Scottish Ministers
158. The Policy Memorandum states that, while the Scottish Ministers will
continue to be accountable to the Scottish Parliament for policing and fire and
rescue services, the provisions in the Bill “provide a clear separation between the
Scottish Ministers and the services by ensuring their role is primarily a strategic
one”.112 The Scottish Ministers will be responsible for appointing members of the
SPA and SFRS Board, approving the appointment of the chief constable and chief
fire officer, and setting national budgets and strategic priorities.113
159. Section 5 of the Bill also requires the SPA to comply with any direction
(general or specific) given by the Scottish Ministers and for such directions to be
published and laid before the Parliament. Such a direction may not be given in
respect of (a) a specific operation being or to be carried out by the police service,
or (b) the way in which the police service carries out (or is to carry out) a specific
operation.
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160. Section 116 of the Bill will amend the 2005 Act to allow the Scottish Ministers
to give the SFRS general or specific directions that must be complied with. The
Policy Memorandum states that “this new power of direction will not impact on the
Scottish Ministers’ existing power of direction where there is a failure to act in
accordance with the fire and rescue framework; this is retained as a distinct
mechanism for enforcing adherence to the framework”.114
161. The Policy Memorandum states that the Scottish Government did give
consideration to whether a Ministerial power of direction was necessary but
concluded that the power “is required to enable the Scottish Ministers to act in the
public interest and to execute the will of the Scottish Parliament if necessary”. It
further states that the Scottish Government had also considered specifying the
circumstances in which the power might be used but concluded that this was
“undesirable” and confirms that “like all such powers it would be used sparingly if
at all”.115
162. Some stakeholders were concerned that the powers of the Scottish Ministers
within the Bill bordered on political interference. ACPOS said that the powers
risked threatening the operational independence of the police, which the Scottish
Government had appeared to be attempting to protect.116 Professor Jim Gallagher
took the view that there were particular dangers in relation to increasing the
powers of Ministers over policing, which did not apply to other public bodies—
“I am sure that present Ministers will want to have these powers so that they
can make the police service run better: that is proper ambition, but such a
wide suite of powers might also be misused. Such misuse may be unlikely,
but it would happen, if at all, only insidiously and gradually. It might be better
to draw some rather firmer boundaries around Ministers’ powers to affect
operational policing to be as sure as possible that does not happen”.117
163. COSLA questioned whether the Scottish Ministers’ power to set strategic
police priorities (discussed in the next section of this report) might relate to
operational matters118 and the Scottish Police Federation (SPF) considered that
the provisions requiring the chief constable to police Scotland with regard to these
priorities could “impinge on operational independence”. The SPF agreed that this
provision for Scottish Ministers to set strategic police priorities, along with the
requirement for the SPA to submit its strategic police plan to the Scottish Ministers
for approval, could amount to “a shift in the mechanics of accountability and
governance to the detriment of operational independence”.119
164. Witnesses had particular concerns that the provision for Ministerial direction
in section 5 could open the police service to accusations of political control or
inappropriate Ministerial influence. The Scottish Police Authorities Conveners
Forum argued that, “if one aim of the Bill is to keep policing separate from
114

See paragraph 193 of this paper for further details of Scottish Fire and Rescue Framework.
Policy Memorandum, paragraph 91.
116
ACPOS. Written submission.
117
Professor Jim Gallagher. Written submission.
118
COSLA. Written submission.
119
Scottish Police Federation. Written submission.
115

28

Justice Committee, 4th Report, 2012 (Session 4)
Ministerial control, then the general or specific power of direction does not provide
the essential separation”.120 Scottish Women’s Aid agreed—
“In terms of overall independence, accountability and decision-making
powers of the Authority, we would question how this will be maintained if
Ministers are to have a power of direction over the Authority, regardless of
how little this power would be used in practice.”121
165. Her Majesty’s Inspectorate of Constabulary for Scotland also questioned why
a Ministerial power of direction for the SPA was needed at all and suggested that
the Parliament should be given a role in the scrutiny of any direction, in order to
move from ministerial influence towards democratic accountability.122
166. The Association of Scottish Police Superintendents, amongst other
witnesses, argued that safeguards were required regarding use of the power of
direction to ensure that it cannot be misused.123 The Scottish Police Federation
(SPF), for example, suggested that such safeguards could be achieved by
amending the Bill so that “a direction may not be given in respect of any operation
or on any issue which may affect an operational matter”.124 Others suggested that
protection could be achieved by defining ‘operational’ in the context of this
provision125 and Calum Steele of the SPF provided the Committee with a possible
definition, which could be used as a starting point for discussions on the matter126.
167. Professor John McNeill, the Police Complaints Commissioner for Scotland,
told the LGR Committee that he did not “subscribe to the myth of operational
independence” as this could be construed as independence from local
communities rather than from political control. He preferred “the concept of
operational primacy”.127 Andrew Laing, Her Majesty’s Inspector of Constabulary for
Scotland took a similar view that “it is not independence from the citizen or the
system of governance, but independence to exercise the law free from undue
influence”.128 The Auditor General for Scotland, who drew a parallel between this
part of the Bill and legislation setting out his own role, told the Committee that it
was possible to guarantee independence “without the need to define in statute
such things as operational independence, which is almost impossible anyway—
otherwise it would have been done by now”.129
168. However, other stakeholders were perfectly content with the provision, such
as the Scottish Institute for Policing Research, which singled out section 5 as
“embodying a fundamental principle that the Scottish Ministers should not issue
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directions to the Authority in respect of a specific police operation or the way in
which the Police Service is carrying out a specific operation”.130
169. The Cabinet Secretary for Justice told the Committee that “the power of
ministerial direction does not allow me to interfere with operational matters,
because it refers to the Scottish Police Authority”. He said he was aware of the
concerns of the Committee and others, “but we have built into the Bill clear
requirements to ensure that the Cabinet Secretary for Justice, whoever he or she
is, cannot interfere with the operational decisions by the chief constable, whoever
he or she is”.131
170. Very few views were expressed about section 116, the equivalent provision
to section 5 covering fire and rescue. It appears witnesses had few concerns with
this provision.
Committee view
171. The Committee acknowledges the concerns of witnesses regarding the role
of Scottish Ministers and, in particular, views on the possible misuse of the power
of Ministerial direction, but also notes that the power applies to the national boards
rather than to the chief constable or chief fire officer.
172. The Committee believes there must be a balance between operational
independence and democratic accountability of the police and, therefore,
accepts the Scottish Government’s position that use of the power of
direction may be necessary in very limited circumstances and in relation to
non-operational matters only. It is not possible to be completely certain whether
the statutory test set out in the Bill is entirely robust, but it appears to codify an
appropriate balance. Furthermore, we are not convinced that including a
definition of operational independence on the face of the Bill would be
helpful.
173. We do however acknowledge the genuine concerns of witnesses on
this matter and would urge the Scottish Government to work with
stakeholders to try to allay these fears, perhaps by developing guidance or a
protocol and making use of suggested definitions of operational
independence, such as that provided by the Scottish Police Federation, as a
starting point.
Role of the Parliament
174. The Scottish Parliament has always had the ability to inquire into the police
and fire and rescue services. For instance, as noted in the introduction, the
predecessor Justice Committee in Session 3 of the Parliament conducted a major
inquiry into police resources in 2008.
175. However, it could be argued that the centralisation of police and fire and
rescue services under the Bill requires the Scottish Parliament to have an
enhanced, more institutionalised, and more formal role, especially given the
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abolition of police and fire authorities and joint boards, which hitherto have
provided the main democratic oversight. The Committee accepts that such a role
should consist of examining the policies and strategies of the police service that
are of public interest rather than querying operational matters.
176. Parliamentary oversight of the police varies across Europe. In general, where
there is a single national chief constable or commissioner, the constable or
commissioner is responsible to the Minister for Justice, who is in turn answerable
to Parliament. Some countries, like Sweden, have an ombudsman system, with
the ombudsman dealing with the public’s complaints and reporting their findings to
the Parliament. As outlined earlier, in Northern Ireland, parliamentary scrutiny of a
sort is provided by the Northern Ireland Policing Board (NIPB), 10 of whose 19
members are also Members of the Northern Ireland Assembly. However, the NIPB
is more akin to the SPA rather than being a parliamentary oversight body. The
Committee does not consider that MSPs should be members of the SPA as we
consider that might create confusion as to its primary role which, we reiterate,
should be as a body responsible for ensuring the effective governance of the
Scottish police service.
Provisions in the Bill-evidence
177. The Policy Memorandum states that the Bill will, for the first time, enable the
Scottish Parliament to have a formal role in scrutinising the police and fire and
rescue services, and will, therefore, enhance the Parliament’s oversight. The
Memorandum also notes that the Parliament’s role in approving the fire and
rescue framework will continue under the Bill.132
178. Under the Bill, the key strategic planning documents, as well as the annual
report and accounts for each service (all discussed later in the report), must be
laid before the Parliament. The Bill also requires the Police Investigations and
Review Commissioner, Her Majesty’s inspectors of constabulary in Scotland, and
the inspectors of the SFRS to lay their published reports before the Parliament.
This was welcomed by the LGR Committee, which said that the requirements to
lay the fire and police annual reports and strategic plans before the Parliament
“will provide an opportunity to establish a degree of democratic accountability for
the services, and to provide parliamentary scrutiny of their progress”.133
179. Not all witnesses were persuaded that the Scottish Parliament should have a
scrutiny role extending beyond what was already set out in the Bill. For instance,
Councillor Whyte of Lothian and Borders Police Board considered that it was the
SPA’s role to provide governance and accountability and did not see how the
Parliament having a further oversight role would fit into that.134
180. However, most witnesses who expressed a view agreed that the Parliament
should have an enhanced role. For instance, the Fire Brigades Union agreed that
“the Scottish Parliament must take an active role in both the scrutiny and setting
the direction of the [fire and rescue] service”135, while Councillor Durham of the
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Scottish Fire Conveners Forum said an enhanced role for the Parliament would
give confidence as “there is always a concern about the centralisation of
power”.136
181. The most detailed contribution on parliamentary scrutiny came from the
Auditor General for Scotland, who called for a formal mechanism to give the
Parliament “a major role in ensuring there is open, participative and transparent
oversight of policing in Scotland”.137 He made a number of suggestions as to how
this might be achieved. These included establishing a specific committee138 or
giving additional responsibilities to the Justice Committee. In relation to the second
suggestion, however, he noted the tendency for successive Justice Committees to
be heavily burdened with legislation, which might compromise any enhanced
scrutiny role.
182. Another suggestion from the Auditor General was the creation of a
Commission, similar to the Scottish Commission for Public Audit, “which was put in
place to safeguard the independence of the Auditor General « while ensuring
public scrutiny of Audit Scotland”.139 The Auditor General’s view was that these
arrangements had worked very well. (The SCPA is a body set up by virtue of the
Public Finance and Accountability (Scotland) Act 2000, which laid out some of the
“ground rules” for effective scrutiny of public spending, post-devolution. It is not
formally a parliamentary committee but consists of five MSPs assisted and
resourced by the Scottish Parliament.)
183. The Cabinet Secretary for Justice told the Committee that the Scottish
Government accepted “the logic and merit” of the argument that there should be
parliamentary involvement and scrutiny of the single services and were “open to
discussion”. However, it was ultimately for the Parliament “to decide on the shape
of that scrutiny”.140
Switch to single services – parliamentary scrutiny of efficiency / effectiveness
184. In relation to the key question of whether a move to single services would
increase the efficiency and effectiveness of the police and fire services, the
Finance Committee made the specific recommendation that (should the Bill be
enacted) the Scottish Parliament should monitor the financial and non-financial
consequences of the move to single forces over the first 15 years. It also
recommended that the Scottish Government should ensure that the appropriate
data is collated over this period.141
Committee view
185. The Committee accepts that the move to national services and the
abolition of local government police and fire and rescue authorities and
boards places an onus on the Scottish Parliament to enhance and formalise
136

Scottish Parliament Justice Committee. Official Report, 13 March 2012, Col 1128.
Auditor General for Scotland. Written submission.
138
It is within the power of the Scottish Parliament to set up committees for specific purposes.
There is no need for the relevant legislation to “permit” the Parliament to set up a committee.
139
Auditor General for Scotland. Written submission.
140
Scottish Parliament Justice Committee. Official Report, 27 March 2012, Col 1228.
141
Scottish Parliament Finance Committee Report, 2012. (Session 4). Report on the Financial
Memorandum of the Police and Fire Reform (Scotland) Bill, paragraph 162.
137

32

Justice Committee, 4th Report, 2012 (Session 4)
its scrutiny of the police and fire and rescue services. Accordingly, we
welcome provisions in the Bill requiring strategies and plans to be laid
before the Parliament. We also note that the Scottish Parliament has
considerable discretion to order its own affairs in relation to this issue and that
individual committees, such as the Justice Committee, always have the power to
inquire into matters within their remit.
186. However, the passage of the Bill affords a unique opportunity to discuss how
best to secure that enhanced scrutiny and, in particular, to consider whether some
principles are so important that they should be enshrined in the founding
legislation in order to ensure that the appropriate checks and balances are in place
in relation to the new national services, and in particular the national police
service.
187. The Committee considers that there is a strong case to be made for the
Bill securing Parliamentary oversight of the police. The Committee notes that
it would be possible for this enhanced scrutiny role to be undertaken for example
by the Justice Committee, or by an ad hoc Committee appointed by the
Parliament, or by a statutory Parliamentary body along similar lines to the Scottish
Commission for Public Audit. We would wish such options and others to be
explored further. There is a particular importance and public interest attached to
the policing of Scotland, and the long-established principle that policing should be
carried out with the consent of the people. We leave open the question whether
such oversight should extend beyond the police to other bodies covered by the
Bill.
188. The Committee agrees with the Finance Committee that effective postlegislative scrutiny of the move to single services will be crucial and would
welcome a commitment by the Scottish Government to provide sufficient
information to assist this process.
PRIORITIES, STRATEGIC AND LOCAL PLANS, AND ANNUAL REPORTS,
INCLUDING LOCAL SCRUTINY
189. This section considers the strategic police priorities, strategic and local plans,
and annual reports that are required to be produced under the Bill, including the
role of local authorities in scrutiny of the local plans.
Strategic police priorities
190. Under section 33 of the Bill, the Scottish Ministers may determine strategic
priorities for the SPA, which may relate to (a) the policing of Scotland, or (b) the
carrying out of the SPA’s functions. Before determining these priorities, the
Scottish Ministers must consult with the SPA, persons whom they consider
represent local authorities, and others as they consider appropriate. The strategic
police priorities must be published in a manner the Scottish Ministers consider
appropriate.142
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191. There was a variety of views on who should be consulted by the Scottish
Ministers in the preparation of the strategic police priorities. For example, some
witnesses were of the view that local elected members should, in addition to the
local authority representative bodies, be included in the consultation on strategic
police priorities. For example, Highland Council and Northern Joint Police Board,
jointly argued—
“There may be merit in specifying in the Bill the need for Ministers to consult
[on the strategic police priorities] with local elected representatives involved
in the scrutiny of their local police plans, especially if the strategic police
priorities are to be informed (at least in part) by community safety issues and
priorities in communities. This approach may also reduce the time required to
consult local authorities on the strategic police plan.”143
192. Others, including Scottish Women’s Aid, argued that the Scottish Ministers
should conduct a public consultation on the strategic police priorities and “have
regard to any comments received” within the set period.144 The Scottish Police
Federation suggested that the chief constable be consulted on the priorities, while
Her Majesty’s Inspectorate of Constabulary for Scotland asked that it be included
as a statutory consultee on the priorities, the strategic plan, and all other policing
consultations provided for in the Bill.145
Fire and rescue framework for Scotland
193. Under the 2005 Act, the Scottish Ministers are required to produce a
framework document setting out priorities and objectives for ‘relevant authorities’
in connection with the carrying out of their functions. The Scottish Ministers also
have a duty to report to the Scottish Parliament on (a) the extent to which relevant
authorities are acting in accordance with the framework document, and (b) any
steps taken by them for the purpose of securing that relevant authorities so act.146
The Bill does not amend this section of the 2005 Act.
Strategic plans
194. The Bill provides that the SPA and SFRS are responsible for developing
strategic plans. Under section 36, the SPA must “involve” the chief constable in
preparation of the strategic plan, but there is no equivalent provision for the chief
fire officer. The Committee understands this distinction is because the chief
constable is not an employee of the SPA, whereas the chief fire officer is directly
employed by the SFRS.
195. Section 34 of the Bill requires the SPA, when preparing its strategic plan, to
send a draft to each local authority, inspectors of constabulary, and others it
considers likely to have an interest. The SPA must have regard to any comments it
receives and must then submit its final plan to the Scottish Ministers for approval.
Once approved, the SPA is required to lay a copy of its strategic plan before the
143
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Parliament. The strategic plan must be reviewed by the SPA at least every three
years or where strategic police priorities have been revised. The consultation
process outlined above applies to any revised strategic plan.
196. Similarly, section 112 of the Bill requires the SFRS, when preparing its
strategic plan, to have regard to the fire and rescue framework document and to
consult with each local authority, persons it considers to represent local
authorities, persons it considers to represent employees of the SFRS, and others
as it considers appropriate. The plan would then be submitted to the Scottish
Ministers for approval, and once approved, laid before the Scottish Parliament.
197. The Scottish Police Federation argued that the chief constable should be
responsible for preparing the strategic plan for approval by the SPA, rather than
the SPA merely being ‘involved’ in its preparation.147 John Duffy from the Fire
Brigades Union told the Committee that “there should be a national vision of where
we are all going, combined with practical station-based plans that set out what the
stations will deliver and that are clustered together to form a local plan for the local
authority”.148
Annual police plans
198. Section 35 of the Bill requires the SPA to prepare an annual plan setting out
arrangements for carrying out its functions and for the policing of Scotland for that
annual period. Again, the chief constable must be “involved” in the preparation of
this plan and it must be laid before the Scottish Parliament. There is no similar
provision in the Bill requiring the SFRS to produce annual fire and rescue plans.
Local plans
199. The Bill provides that, for each local authority area, the chief constable must
designate a constable as local commander149 and the chief officer must designate
an employee of SFRS as local senior officer.150 Each local commander or local
senior officer may cover more than one local authority area. The Policy
Memorandum states that the local commander and local senior officer “will be the
first point of senior contact for the local authority and other partners locally and the
lead officer for the services in community planning”.151 The Bill does not stipulate
the rank of the local commander or senior officer.
200. Section 48 places a duty on the local commander to prepare the local police
plan, first having had regard to the most recently approved strategic police plan
and, after “appropriate” consultation, to submit the plan to the local authority for
approval. The plan is to set out the main priorities, objectives and arrangements
for the policing of the local authority area. It is also to describe how these priorities
and objectives will “contribute to the delivery of any other relevant local outcomes
identified which are identified by community planning”.152 Local plans must be
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reviewed at least once every three years and may be revised at any time following
agreement between the local commander and the local authority.
201. Section 113 places a statutory duty on the SFRS to prepare the local fire and
rescue plan for each local authority area. Again, the plan will set out the main
priorities and objectives for the SFRS in the local authority area and show how
these “contribute to the delivery of any other relevant local outcomes identified by
community planning”.153 In preparing the plan, the SFRS must have regard to the
fire and rescue framework for Scotland and the strategic plan, and consult such
persons as it thinks fit. It must then submit the plan to the local authority for
approval. The SFRS can at any time review the plan.
202. Provisions in the Bill giving local authorities the power to ‘approve’ the local
plans were welcomed by witnesses, many of whom had raised concerns during
the Scottish Government’s second consultation on reform in September 2011,
when it had appeared that local authorities would only be able to ‘comment’ on the
plans.
203. The LGR Committee stated in its report that the requirements to lay the fire
and police annual reports and strategic plans before the Scottish Parliament, will
provide an opportunity to establish a degree of democratic accountability for the
services, and to provide parliamentary scrutiny of their progress.154
Annual reports
204. Sections 40 and 114 of the Bill further provide for the SPA and SFRS to
prepare annual reports containing assessments of the performance of the SPA
and police service, and SFRS respectively during the reporting year. Both annual
reports must be laid before the Scottish Parliament.
205. The Committee generally welcomes provisions in the Bill on strategies and
plans.
206. However, the Committee notes that the chief constable is to be involved
in preparation of the strategic and annual plans, but we are unclear as to
exactly what “involve” means in practice. We therefore seek clarification on
this and on why there is no similar requirement to involve the chief
constable in the preparation of the strategic police priorities.
LOCAL ACCOUNTABILITY
207. The role of current police and fire and rescue authorities and joint boards is
outlined in the opening section of this report. The Committee takes the opportunity
to explore local accountability under the Bill in the section below.
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Local budgets
208. With reform, it is intended that funding for the new services will be provided
entirely by the Scottish Government. Some stakeholders argued that budgets
should be devolved to local authorities and local commanders so that there would
be a form of accountability to the local authority for policing within that area.155
Councillor Stephen Curran from Strathclyde Police Authority argued that “it is
difficult to get buy-in at local level and true accountability” if the budget is nationally
controlled156, while Councillor Greig of Grampian Joint Police Board, added—
“There is a very significant democratic deficit in the new set-up, because
policing is a local government function. We rely on community policing to
operate according to the principle of policing by consent. That means that
decisions on budgets and performance relating to police forces need to be
made locally.”157
209. However, Chief Superintendent O’Connor of the Association of Scottish
Police Superintendents said that, there have always been and always will be
concerns from rural parts of the country that resources will be drawn towards the
central belt, but on the other hand, some in the central belt fear that their
resources will be drawn to rural areas.158 Chief Constable Smith of ACPOS
reassured the Committee that “we will come up with a resource allocation model
that will consider things such as crime and incidence, and the community-based
style of policing that we want”.159
Additional police officers funded by local authorities
210. Councillor Pat Watters of COSLA told the Committee that some local police
authorities and boards were providing additional funding to employ extra police
officers to work on particular priorities within their local authority areas. He added
that between 600 and 800 additional police were being funded in this manner and
sought clarity on what would happen to them after the transfer to a single force.160
211. In a supplementary written submission to the Committee, COSLA
commented further on this matter—
“Councillor Watters questioned whether councils would continue to fund
these posts in 2012/13, given that the additional funding being provided
would likely transfer with the posts out of local government and into the new
single service budget to subsidise the commitment to 1000 extra police
officers in the new single service. « the simplest way for a council to avoid
losing the funding on 31 March 2013 is not to be funding a post at that
time.”161
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212. A Scottish Government official explained he expected that the arrangements
that were currently in place would continue in the new single service.162
Rank of local commander and local senior officer
213. Specific concerns were also expressed by some witnesses that, depending
on their rank, local commanders and local senior officers will have varying degrees
of influence within their respective services. However, the LGR Committee
reported that rank of local commanders and local senior officers was not an issue;
“it is the skill set of these officers that will be central to their success, especially in
engaging with local communities and community planning partnerships”.163
214. The Scottish Institute for Policing Research noted that “ranks are likely to
vary across Scotland, depending on the nature and complexity of the policing
arrangements of different areas” and this “may result in some local authorities that
in the past have dealt with a chief officer now engaging with somebody of lower
rank, which may have implications in negotiations for resources”.164 Highland
Council shared these concerns—
“In rural or smaller local authorities a lower ranking officer will be appointed
because in an organisation with a hierarchical structure, they would have a
lower level of authority within the SPS potentially limiting their capacity to
influence the national policing plan and the resources required for the local
police plan.”165
215. Bob Jack, spokesperson for community safety at the Society Of Local
Authority Chief Executives told the LGR Committee that, while all 32 local
commanders could not be of the same rank “because they will be looking after
areas of considerable difference in size, geography and so on”, he felt that a large
span of ranks was unacceptable due to the “huge difference in seniority and
authority”.166
216. However, Chief Constable Smith of ACPOS suggested that the rank of the
local commander was “a bit of a red herring” and that “the important thing is the
professional relationships that exist locally”.167 In Northern Ireland, the equivalent
of local commanders under the Bill, were formerly of different rank, but now are all
chief superintendents. Assistant Chief Constable Finlay of the Police Service of
Northern Ireland said that rank was probably not an issue in the past in
determining how much leverage local commanders had over resources.168
Committee view
217. The Committee believes that, in the interests of transparency and
accountability, a “snapshot” of resource allocation within local authority
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areas as of 1 April 2013 should be given to local authorities so that they can
measure any future changes, such as the transfer of funds, assets, and
human resources.
218. The Committee notes and welcomes the evidence from Chief Constable
Smith that he envisages an appropriate resource allocation model which strikes a
balance between the national priorities and local community-based policing. The
Committee would welcome clarification as to whether, in practice, local
authorities will have a degree of influence over local police resources.
219. The Committee notes that funding for additional police officers is
currently provided by local authorities. The Scottish Government has
indicated that there appears to be no reason why this cannot continue under
the Bill. The Committee seeks clarification on how this would work in
practice.
220. The Committee agrees with the Local Government and Regeneration
Committee that the rank of local commander and local senior officer is not
significant, and endorses the view that the knowledge and relationships that
they build will be a more significant factor in negotiations on resources.
Local scrutiny
221. The Bill is silent on how local authorities should make arrangements for their
scrutiny of local policing and local fire and rescue services and their consideration
and approval of the local police plan. The Policy Memorandum explains that this is
deliberate—
“It will be for the local authorities to determine the most appropriate local
mechanism for exercising their role outlined in the Bill, and formalising their
relationship with the local commander and local senior officer and other
partners to help shape and deliver local outcomes.”169
222. The Scottish Government has asked local authorities to run ‘pathfinder’
projects to pilot these local arrangements prior to implementation of the legislation,
if passed. The Cabinet Secretary for Justice confirmed that there are currently 16
pathfinders in operation, with more expected after the local government
elections.170 A Scottish Government official confirmed that the pathfinders would
“inform national guidance on operation of the scrutiny and accountability
arrangements”, which was to be in place for 1 April 2013. He added that “instead
of putting any prescriptions in the bill, we will take what we learn from the
pathfinder process and put it into guidance outwith primary legislation.”171
223. A number of respondents were of the view that these local arrangements
should be specified on the face of the Bill. For example, Dumfries and Galloway
Council (Police and Fire and Rescue Authority) argued that “a statutory basis for
councils in relation to local committee arrangements for police and fire and rescue
169
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services would be helpful, perhaps in the form of a framework setting out the role
of committees, but avoiding being prescriptive, given that best practice and
guidance might come from the pathfinder projects”.172 Councillor Ross of the
Northern Joint Police Board (NJPB) agreed—
“It is important that there is not a large and ineffective talking shop; there
needs to be something with substance and influence. The real test will be
whether it has those—reassurance on that is needed. Clarity on the Bill might
give such reassurance.”173
224. The policy memorandum states that the impact of the Bill on local authorities
is likely to be cost neutral as efficiency savings from not having police and fire and
rescue boards and authorities are likely to balance out the cost of local scrutiny.174
Others suggested that having 32 local councils rather than eight boards
scrutinising local policing could increase costs.175
225. The LGR Committee stated in its report that clarity from the Scottish
Government on how any new committee structures would be financed would be
welcome.176 In addition, the Finance Committee asked the Justice Committee to
“seek assurances from the Cabinet Secretary for Justice that local authorities will
be adequately resourced in order to effectively carry out their police and fire and
rescue monitoring and scrutiny functions under the Bill”.177
226. Stakeholders also noted that no provision was made in the Financial
Memorandum for funding to be given to local authorities to support their new role,
and called for such resources to be made available.178 Furthermore, the Chartered
Institute of Public Finance and Accountability suggested that, “the risk is that, local
authorities could elect not to maintain committees without an appropriate funding
stream”.179
227. Under current arrangements, officials, such as a clerk and treasurer, provide
administrative support and professional advice to police and fire authorities and
joint boards. The Committee heard that it was unclear what the arrangements for
transferring such staff would be. For instance, Councillor Greig of Grampian Joint
Police Board said—
“The boards have built up a great deal of expertise and the clerking function
has built up the professional aspect. I am not yet clear about how that will
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transfer to the new local policing committees. It is important for the committee
to think about that too.”180
228. The LGR Committee also considered this issue and recommended that the
Scottish Government “takes such measures as are necessary, including working
with staff and their representatives, in order to minimise any negative impact on
staff morale”.181
229. The Committee does not believe that the manner in which local
authorities are to scrutinise the local plans should be included on the face of
the Bill, as we believe this would be too prescriptive and would not allow any
flexibility for local authorities to develop scrutiny mechanisms best suited to
their own local areas.
230. However, the Committee agrees that guidance for local authorities on
this matter would be helpful and therefore supports the Scottish
Government’s plan to develop such guidance, informed by the outcomes of
the pathfinder projects, which are currently underway. We urge the Scottish
Government to ensure that this guidance is available for local authorities in
time for them to put in place any scrutiny mechanisms before the single
services become operational.
231. One member is, however, concerned at the speed of the process and
believes that the role of local authorities in the new services should at this stage
be clear.182
Community planning
232. The Local Government in Scotland Act 2003 places duties on all local
authorities to initiate, facilitate and maintain community planning, including
consulting and co-operating with communities and core partners, which includes
police and fire authorities and joint boards183.
233. Section 47 of the Bill places a statutory duty on local commanders to
participate in community planning, replacing the duty on chief constables under
the 2003 Act. The Bill places a similar duty on local senior officers (section 113
inserting new section 41J into the 2005 Act). A number of witnesses, including
Dumfries and Galloway Council (Police and Fire and Rescue Authority) called for
the statutory duty to participate in local community planning activity to be extended
to the chief constable and chief fire officer (in addition to the local commander and
local fire officer)184, while Professor Jim Gallagher of Nuffield College, Oxford
highlighted an apparent inconsistency as regards the chief constable’s local
policing duties—
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“At present, the duty to participate in community planning falls on the chief
constables. Under the Bill this will devolve to local commanders. This is in
practice where it would be discharged for the most part, but it is anomalous
that although the chief constable is under a duty to provide local policing, no
community planning duty falls on him or her or the SPA.”185
234. The Committee is not convinced by the argument put forward by some
witnesses that the statutory duty to participate in local community planning
should be extended to the chief constable and chief fire officer and is
satisfied that this is a role more suited to local commanders and local senior
officers.
235. The Local Government and Regeneration Committee considered in
more detail witnesses’ views on how the new services could engage with the
public and recommended that local commanders and local fire officers
should develop strategies for engaging with the public on policing and fire
services. The Committee seeks the views of the Scottish Government on this
matter.
Assets and liabilities
236. Schedules 4 and 5 of the Bill make provision for the transfer of the assets
and liabilities currently owned by police and fire and rescue boards and unitary
authorities by means of a transfer scheme. The Bill is not explicit on how assets
and reserves from the current boards and authorities will be allocated under the
new structure. A submission from ACPOS states its understanding that the police
reserves currently held by police authorities and boards will be returned to the
Scottish Government and COSLA on a 51 per cent / 49 per cent split.186
237. The Finance Committee considered this matter in more detail and sought
clarification on the Government’s plans for the transfer of assets and reserves and
how the funding will be re-distributed.187
238. Correspondence jointly issued by the Cabinet Secretary for Justice and the
President of COSLA to police and fire board conveners dated 12 April 2012
confirmed that they had reached an agreement on how existing reserves would be
allocated—
“At a national level, we have agreed that all remaining uncommitted reserves
at the date of establishment of the single services will be divided between
central and local government on an agreed basis, with 100 per cent of fire
reserves and 49 per cent of police reserves being passed back to constituent
authorities and 51 per cent of police reserves to the Scottish Government”.188
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239. The Committee welcomes the agreement between the Scottish Government
and COSLA in relation to the allocation of existing reserves. However, the
Committee seeks clarification as to how the assets and liabilities of the
current police and fire and rescue authorities and joint boards will be
redistributed.
IMPLEMENTATION
240. On 21 February 2012, the Scottish Government announced that the single
services would begin operating from 1 April 2013.189 A number of witnesses
expressed concern that this timetable may be difficult to achieve, but highlighted a
number of issues on implementation that, if resolved at an early stage, may make
the timescale more realistic. These are outlined below.
Appointment of chief constable and chief fire officer
241. Chief constables are currently appointed by the police authority/joint police
board for their area, subject to the approval of the Scottish Ministers. The Bill
provides for the SPA to appoint the chief constable, on approval of the Scottish
Ministers, and for the first chief officer of the SFRS to be appointed by the Scottish
Ministers, with subsequent chief officers appointed by the SFRS, on approval of
the Scottish Ministers.190
242. It is understood that the first chief constable and chief fire officer will be in
post around December 2012 (after the SPA and SFRS Board are in place to
appoint them).191
243. The Policy Memorandum explains that the Scottish Government gave
consideration to whether the Scottish Ministers should make the first chief
constable appointment to provide more planning time, but concluded that this
would not provide the right degree of separation between the Scottish Ministers
and the leader of the new service.192
244. A significant body of opinion193 formed during the Committee’s scrutiny on
the pressing need for early appointment of the chief constable and the chief fire
officer, and a number of supplementary written submissions were provided to this
effect. For example, Chief Constable Smith of ACPOS stated in his supplementary
submission, supported by all other chief constables, the Scottish Crime Drug
Enforcement Agency and Scottish Police Services Authority, that—
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“As currently scheduled, there is insufficient time between December 2012
and 1 April 2013 for the new chief constable to be fully prepared to take
control of a new organisation and be ready for Day 1”.194
245. Her Majesty’s Inspectorate of Constabulary for Scotland agreed that this was
“an emerging priority for police reform” and one which he considered was “so
critical « that failure to address it now is likely to present a significant barrier to
progress in the interim period and, indeed, to deliver the stated aims in the mid
and longer-term within the context of the Comprehensive Spending Review”.195
246. Councillor Pat Watters, President of COSLA, suggested this might be
achieved through the current police conveners working jointly with the Cabinet
Secretary.196 The Auditor General for Scotland suggested that the Bill be amended
so that the first appointments of the conveners of the SPA and SFRS, the chief
constable and the senior fire officer be made by the Parliament, with the possible
involvement of the Crown Office in the case of police appointments, and with the
agreement of the Cabinet Secretary for Justice.”197
247. Similar comments were made by fire bodies in relation to the early
appointment of the chief fire officer.198 Highland and Islands Fire Board suggested
that, if appointments to the SFRS could not be fast-tracked under provisions in the
Bill, the first appointment should be made by the new chairs of the joint boards to
enable the chief fire officer to be in place by September 2012.199
248. The LGR Committee noted the suggestion of some of its witnesses that
transitional board members be appointed on an interim basis to progress the work
towards the establishment of the services200, including early appointments of the
chief constable and chief fire officer.
249. In response to evidence received, the Cabinet Secretary for Justice said that,
while ministerial appointment of the chief constable had to be avoided, he was
prepared to “listen and reflect” on the concerns raised in evidence.201
250. The Committee agrees with the overwhelming evidence that the chief
constable and chief fire officer should be appointed as early as possible,
and certainly before the proposed date of December 2012.
251. One member of the Committee, while accepting the case for early
appointments under the current timetable, believes that the fundamental problem
is that the timetable for reform is unrealistic and considers that, rather than
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bringing forward the appointments, the entire timetable for reform should be
revisited.202
252. We note that the first chief fire officer may be appointed by the Scottish
Ministers and would urge that this is undertaken as soon as possible.
253. While we understand the Scottish Government’s position that ministerial
appointment of the chief constable must be avoided, the Committee considers that
other procedures could be put in place for appointment of the first chief
constable.203 The Committee urges the Scottish Government to consider the
options suggested by witnesses and others, with a view to a chief constable
being in place at the earliest opportunity, while ensuring that the
independence and robustness of the process is not undermined.
Outline business cases
254. The Financial Memorandum (FM) on the Bill “summarises the best available
evidence and analysis and is largely based on that used in the outline business
cases (OBCs) to support decisions on the structure of future services in
September 2011”. The FM “does not provide a plan or blueprint for the future
delivery of the services and it is not intended to be used to set future budgets”.204
255. The Finance Committee explored in more detail concerns surrounding the
use of the OBCs to inform the FM, along with the projected savings and
redundancies it proposes, and invited this Committee to pursue the matter with the
Cabinet Secretary for Justice.205
256. A number of witnesses said that they expected a full business case (FBC) to
be developed by the Scottish Government to inform the FM and were concerned
that “best estimates” for the costs and savings from the OBC were instead being
relied upon.206 Chief Constable Smith of ACPOS warned of the dangers of basing
“significant decisions about investment” and savings on the OBCs which “outlined
at a high level what might be achieved” but did not set out any timescales.207 Mr
Haigh of the Association of Principal Fire Officers Scotland had similar concerns
that the Bill was moving forward on the basis of the fire OBC.208
257. Chief Constable Smith further explained that, while savings would be made,
his “personal and professional view was that the savings set out in the Bill will not
be achieved in the coming years” and that this is “the biggest risk to the reform
and redesign of a critical public service”.209
258. Witnesses commented on the difficulties in achieving the projected savings
within the context of the Scottish Government’s on-going commitment to maintain
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a level of 17,234 police officers and no compulsory redundancies.210 Councillor
Grant of COSLA spoke of the impact on front-line officers of losing civilian staff
through redundancies—
“The Government has a policy of no compulsory redundancies, so if people
do not decide to take voluntary redundancy they will transfer, and the new
police authority will have to manage the situation. If the authority is to make
savings of the order that is being talked about, something like 2,000 support
staff will have to go. If those support staff go because the money must be
saved, the cops will have to take up the slack. We really do not want to pay
police, who should be out there doing business on the street, to sit behind a
desk and pick up a phone. That does not seem sensible at all.”211
259. Dave Watson from UNISON Scotland told the Committee that “the chief
officers will have no choice; if they are stuck with 17,234 as an absolutely rigid and
no-budge figure, the chief officer will simply have to take officers off the streets to
do civilian jobs”. He went on to convey the results of a recent survey of UNISON
members which he says “illustrates that we are already getting police civilian posts
being substituted by police officers”.212 However, Chief Constable Smith disputed
this “notion” earlier in the meeting.213
260. A large number of witnesses believe that there needs to be a balanced
workforce, with duties being undertaken by the most appropriate person
regardless of whether that be a police officer or a civilian member of staff.214 Mr
Watson said—
“In five or six years, we will be sitting round a table like this with Audit
Scotland, who will say that the situation is ridiculous because we are paying
police officers, at great cost, to do jobs that they are not qualified to do. We
should not wait until then. Let us take the opportunity of the establishment of
a new police force to consider the right balance between police officers and
civilians.”215
261. However, Calum Steele from the Scottish Police Federation suggested that
“we must look at the jobs that we do and ask ourselves not who does them, but
whether they need doing in the first place”. He cited a number of existing civilian
positions, including ‘change manager’, ‘business manager’ and ‘performance
manager’ where he was unclear whether they were essential to the delivery of
policing.216
262. John Duffy of the Fire Brigades Union indicated that the fire and rescue OBC
did “not allow for the protection of the front line and financial savings; it will have to
be one or the other”.217 Some fire service bodies were concerned that the OBC
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significantly underestimated the costs allocated to cover the projected
redundancies in the fire and rescue service, and that rather than costing £4 million
the figure would be nearer £10 million.218
263. Others highlighted that significant savings, which had not been anticipated in
the FM had already been made both in policing and in the fire and rescue service.
For example, Councillor Whyte of Lothian and Borders Police Board said that
police authorities and joint boards had already considered the hard choices so it
was “difficult to see how we will go about producing the savings”.219
264. The Committee seeks clarification from the Scottish Government as to
(a) when the full business cases for the police and fire and rescue services
will be completed, and (b) whether, in principle, the annual budgets for the
services will be adjusted on the basis of the full business cases.
265. The Committee notes witnesses’ concerns regarding the ability to
achieve the projected savings contained in the outline business cases within
the expected timescales. Therefore, we seek clarification as to the impact of
the projected redundancies of civilian posts on the front line.
Merging of services – VAT consequences
266. Currently, police and fire services are able to recover VAT costs incurred
(under section 33 of the Value Added Tax Act 1994) because they (a) carry out
local authority functions, and (b) have a power to draw on local taxation. The FM
indicates that the new services may not qualify for section 33 exemption status
due to centralisation. It further states that, if the new bodies were subject to VAT,
this could be a recurring annual cost of £21.5m for the single police service and
£4m for the single fire and rescue service.220
267. The Finance Committee explored this issue in more detail and wrote to HM
Treasury to seek some clarity. In its response, HM Treasury explained that—
“The Section 33 refund scheme was introduced together with VAT in 1973,
following a commitment that VAT would not become a burden on local
taxation. Since then, successive Governments have maintained its original
policy objective by only granting access to bodies which both carry out local
authority functions and have a power to draw upon local taxation.”221
268. The Finance Committee invited this Committee to seek an update from the
Cabinet Secretary “on all steps that the Scottish Government is taking to try to
resolve this issue”.222
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269. The Committee heard from Assistant Chief Constable Finlay that the Police
Service of Northern Ireland has VAT exemption status under section 99223 of the
1994 Act—
“It is a long-standing arrangement that affects not only the PSNI but other
public services in Northern Ireland. The reason is the structure of public
services in Northern Ireland. A centralised model was put in place some
considerable time ago due to conditions in Northern Ireland over previous
years during the troubles and so on. Centralised units were put in place such
that, for example, housing came from the Northern Ireland Housing
Executive. That model included a decision being made—I do not know by
whom or in what capacity—that we would be treated like a local authority.”224
270. Many witnesses, including Councillor Grant of COSLA, expressed concern
that, if VAT could not be recovered, the new services would be required to find
more savings, which could equate to additional job losses.225 Highland and Islands
Fire Board agreed that this “additional cost to the public purse” will “reduce
resources for the new services”226, and the Chief Fire Officers Association
Scotland argued that the potential loss of VAT recovery would cost around £10
million annually, rather than the £4 million per annum suggested in the outline
business cases227.
271. Chief Constable Smith of ACPOS told the Committee that, although the VAT
issue was important in the context of reform, it was “not the most critical issue” and
he was confident that the Scottish Government was “doing everything it can do to
resolve the issue”.228 However, Dave Watson from UNISON Scotland said he was
“not confident” that the VAT issue would be resolved as “we have not solved it with
the Scottish Police Services Authority” and suggested that this would mean
“another 600 jobs will go” .229
272. Although not commenting specifically on the issue of obtaining VAT recovery,
Professor Jim Gallagher observed that the SPA could be a local government body,
consisting of elected councillors, perhaps with appointed members added”.230 It is
unclear whether making structural changes along these lines might strengthen the
legal case for VAT recovery. However, the Committee has already recommended
that the SPA and SFRS Board should not be local scrutiny bodies.
273. In evidence to the Committee, the Cabinet Secretary for Justice highlighted
the Police Service of Northern Ireland and the security services of the UK as
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examples of similar ‘national’ bodies that were still able to recover VAT and
insisted that negotiations on VAT recovery with HM Treasury were continuing.231
Committee view
274. The Committee notes that the Scottish Government was aware that removing
policing and fire and rescue services as local authority functions could lead to
removal of their entitlement to recover VAT under section 33 of the Value Added
Tax Act 1994, and indeed accounted for this within the outline business cases. We
acknowledge that the Scottish Government’s view is that there is a strong financial
case for a move to single bodies, even if the VAT issue is not resolved to its
satisfaction.
275. The Committee further notes that the Scottish Government is in negotiations
with HM Treasury to establish whether this situation can be avoided.
276. Regardless of whether the cost of VAT is to be met by the police and
fire and rescue services or whether alternative arrangements are in place,
the Committee is concerned at the possibility of a significant annual
recurrent loss from the Scottish budget. The Committee urges the Scottish
Government to pursue with HM Treasury all possibilities to resolve this
issue, for example, (a) by treating the Police Service of Scotland in a similar
way to the Police Service of Northern Ireland, and/or (b) by giving local
authorities the capacity to contribute to police and fire budgets, so as to
help clarify that the new bodies can “draw upon local taxation”.
Cross-border arrangements
277. The British Transport Police (BTP) and British Transport Police Authority
highlighted that the Bill would repeal the existing mutual aid and collaboration
provisions in the 1967 Act. They added that the Bill does not cover how mutual aid
and collaboration between the police service of Scotland and the BTP are to be
provided in the future and suggested that existing mutual aid provisions and
collaboration provisions be retained.232
278. Mr Sweeney of the Chief Fire Officers Association Scotland indicated that
Lothian and Borders Fire and Rescue Service had questioned whether the
indemnification and insurance of Scottish-based fire fighters operating in England
would be valid and, if so, whether the principles of Scots law or English civil law
would apply.233 He provided supplementary evidence explaining that “this is a
technical matter which needs to be resolved by the UK and Scottish
Governments”.234 It is unclear whether this issue arises through the Bill or is an ongoing issue of concern.
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279. John Duffy of the Fire Brigades Union said that “boundaries just disappear”
when someone dials 999 and he did not expect that to change with a single
service.235
280. The Cabinet Secretary for Justice wrote to the Committee to clarify that work
was ongoing to allow reciprocal arrangements north and south of the border to
continue after reform—
“Scottish Government officials are currently engaging with those in the UK
Government to identify and agree amendments required to UK legislation,
(and related legislation in Scotland) as a consequence of police and fire
reform. This includes provisions for cross-border mutual assistance between
the Scottish Fire and Rescue Services and fire and rescue services in
England and Wales. Some amendments will have to be made under
Scotland Act orders at Westminster. I can confirm that we expect
amendments to provide any necessary clarity.”236
281. The Committee asks the Scottish Government to provide an update on
the outcome of discussions with the UK Government regarding negotiations
on cross-border arrangements.
POLICING
Police officer and staff issues
282. The impact of projections contained in the outline business case on police
staff numbers and related matters are explored in the implementation section of
this report. A number of other police and staff issues were considered during
evidence and these are outlined in the section below.
Failure to perform duty
283. Section 22 of the Bill provides for offences and penalties in relation to a
constable who, without reasonable cause, is absent from duty or who neglects or
violates his or her duty. The Bill allows the offence of neglect or violation of duty,
which under the 1967 Act could only be prosecuted under summary procedure, to
be tried under either summary or solemn procedure.237 The Policy Memorandum
outlines that “this offence was only subject to summary proceedings under the
1967 Act, and any proceedings have therefore usually been taken on common law
grounds to allow for a higher sentence”. It goes on to state that “the policy
intention is therefore to make prosecutions in relation to this offence easier by
having a clear statutory offence with an appropriate penalty”.238
284. The Scottish Police Federation, Association of Scottish Police
Superintendents, and ACPOS, all argued that sufficient powers were available at
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common law to deal satisfactorily with this matter and requested that the
provisions be removed from the Bill.239
285. The Committee seeks clarification as to why the Scottish Government
feels that it is necessary for the offence of neglect or violation of duty on the
part of a constable to be prosecuted under solemn procedure, when
witnesses have argued that this matter can be adequately dealt with under
common law.
Police appeals tribunal
286. Chapter 9 provides for a constable to appeal to a police appeals tribunal
against any dismissal or demotion in rank, provided he or she has exhausted other
available processes, and sets out the arrangements for the tribunal in such cases.
This chapter largely replicates the provisions of the 1967 Act.240 Schedule 3 to the
Bill provides that the tribunal should consist of three members, one of whom is to
be appointed as chair. The Lord President of the Court of Session is responsible
for appointing members (including the chair). All three members must be solicitors
or members of the Faculty of Advocates with at least five years’ experience.
287. Currently, the membership of police appeals tribunal differs in appeals
involving senior officers (of chief officer rank) and constables (of chief
superintendent rank and below), but both have only one member nominated by the
Lord President, with the others appointed from police boards or from those with a
background in the service.241
288. The Scottish Police Authorities Conveners Forum said it could not support
the proposal that all members of the tribunal must be practising solicitors or
advocates and would prefer membership to be similar to current arrangements for
non-senior officers, to ensure expertise in police procedures and practice.242 Her
Majesty’s Inspectorate of Constabulary for Scotland agreed that “the removal of
tribunal members who have direct experience of the context of policing and the
replacement of them with solicitors, is likely to be perceived by some as a further
increase in the quasi-legal background for misconduct cases at a time when
practice elsewhere is indicating that a de-escalation is likely to be more effective
for all parties”.243
289. However, the Scottish Police Federation had serious concerns about the way
misconduct hearings were run currently and about “disregard for processes”,
including “disclosure only of statements which support the ‘prosecution’” and “the
admission of statements in lieu of oral evidence where no agreement between the
parties has been reached”. It added that a tribunal constituted in accordance with
the provisions of the Bill and with a chair from the Faculty of Advocates would
assist in enforcing compliance with proper processes.244 The Police Complaints
239

Scottish Police Federation, Association of Chief Police Officers in Scotland. Association of
Scottish Police Superintendents. Written submissions.
240
Explanatory Memorandum, paragraph 61.
241
Scottish Parliament Information Centre. (2012) Police and Fire Reform (Scotland) Bill. SPICe
Briefing 12/14.
242
Scottish Police Authorities Conveners Forum. Written submission.
243
Her Majesty’s Inspectorate of Constabulary for Scotland. Supplementary written submission.
244
Scottish Police Federation. Supplementary written submission.

51

Justice Committee, 4th Report, 2012 (Session 4)
Commissioner for Scotland also supported the new membership arrangements for
tribunals.245
290. The Committee notes the views of some witnesses that police appeals
tribunal should include a member or members with direct policing experience.
However, on balance we are persuaded by the argument that police appeals
tribunal should have membership composing solicitors and advocates, in
the interests of ensuring that proceedings are impartial and determined by
an appropriately qualified body.
Retirement of senior officers
291. Section 14 provides the SPA with the power to require a chief constable, a
deputy chief constable or assistant chief constable to retire “in the interests of
efficiency or effectiveness”. Before calling on a senior officer to retire, the SPA
must provide an explanation and an opportunity to make representations. Similar
powers in relation to retirement “in the interests of efficiency” were provided under
the 1967 Act.
292. Some witnesses expressed concerns regarding this provision, particularly
when read alongside the power of direction in section 5 (discussed above).246
Professor Jim Gallagher of Nuffield College, Oxford, argued that “the powers are
capable of misuse” as “there appears to be no reason why [they] could not be
exercised in the event of a disagreement between the Board and the chief
constable about how operational responsibilities should be exercised”.247
293. The Association of Scottish Police Superintendents echoed these concerns
and sought clarity on the appeals process in such circumstances (as this is not
provided for in the Bill).248
294. The Scottish Chief Police Officers Staff Association (SCPOSA) said that
section 14 is of “considerable concern to its members in relation to the security of
their employment” and argued that use of this power could potentially be
challenged—
“Whilst a similar provision existed within the terms of the Police (Scotland)
Act 1967 it has never, to knowledge, been used and indeed legal opinion
currently to hand indicates that any attempt to use such a wide and
unchecked power would be challengeable by Judicial Review. In the
circumstances of senior officers, it would appear that what is being
envisaged is requiring senior officers to resign with immediate effect with no
compensation at all”.249
295. Deputy Chief Constable Andrew Barker of SCPOSA further told the
Committee that he had “taken legal advice on the matter and been told that there
is no similar power in the public or private sectors”. He went on to say that the
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decision could come down to “a whim of the police authority or others as to
whether an individual is surplus to requirements and could be required to retire”.250
296. The Committee notes the concerns of witnesses on the provision in the
Bill to require a chief constable, a deputy chief constable or an assistant
chief constable to retire in the “interests of efficiency or effectiveness”, and
asks the Scottish Government to consider and respond to these concerns.
The Committee also notes that similar powers found in the 1967 Act have not
required to be used.
Regulations on governance, administration and conditions of service
297. Section 49 of the Bill requires the Scottish Ministers to make regulations as to
the governance, administration and conditions of service of constables and police
cadets. More specifically, regulations made under section 49 can make provision
relating to, among other things, the resignation or retirement of constables; pay,
allowances and expenses; duties and hours of duty; disciplinary procedures; and
the keeping of personal records and taking of fingerprints and samples from
constables and police cadets.
298. The Scottish Police Authorities Conveners Forum expressed concern as to
“the substantial volume of regulations” under Section 49 “to be produced within
such a short timescale”251, while the Subordinate Legislation Committee said this
power was “a very wide one”. It went on to state—
“On balance, given the detailed nature of the matters which are to be dealt
with in delegated legislation, the Committee finds the delegation of these
matters to be acceptable in principle. However, the Committee draws the
breadth of the regulation-making power to the attention of the lead committee
so that it may consider whether it would be more appropriate for any of the
subject matter of Chapter 8 [on governance and administration of police] to
be dealt with in the Bill itself.”252
299. The Committee notes the Subordinate Legislation Committee’s view
regarding the breadth of the power of the Scottish Ministers to make regulations as
to the governance, administration and conditions of service of constables and
police cadets. We also acknowledge that the Subordinate Legislation Committee
finds the delegation of these matters to be acceptable in principle and therefore,
on balance we make no recommendation on this matter.
Forensic Services
The ‘sterile corridor’
300. Chapter 3 of the Bill provides that the SPA must provide forensic services to
the Police Service, Lord Advocate and procurators fiscal (and others as it thinks
fit). The Scottish Government’s Policy Memorandum on the Bill explains the
rationale for this—
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“In order to maintain public confidence in the criminal justice system, the new
structure will reflect the need to maintain a “sterile corridor” between police
investigations and forensic investigations. In Scotland there is currently a
‘crime scene to court’ forensic service which has, since 2007, been part of
the SPSA and independent from police forces. In order to maintain this
arrangement, section 31 of the Bill requires the SPA to make arrangements
for the provision of a forensic service which is accountable directly to the
SPA and not to the chief constable.”253
301. A number of the police bodies were opposed to this proposal, with some,
including ACPOS, the Scottish Police Federation and the Association of Scottish
Police Superintendents suggesting that specific responsibility for crime scene
examinations should lie with the chief constable.254 ACPOS argued that
“examination of a scene is intrinsically linked to the investigative process,
responsibility for which falls under the direction of the police in accordance with the
senior investigator’s policy and decision-making”.255
302. Her Majesty’s Inspectorate of Constabulary for Scotland agreed that the chief
constable should have “clear operational direction over forensic crime scene
examination” and suggested that the proposal to place it under the responsibility of
the SPA “appears to commensurately reduce the chief constable’s accountability
in relation to the prevention and detection of crime”.256
303. However, the Scottish Police Services Authority (SPSA) said in its written
submission that “clear demonstrable impartiality is important in maintaining
confidence in forensic evidence presented within the criminal justice system and
also protects the police from any impression of undue influence”.257 Andrea Quinn
from the SPSA told the Committee that—
“I agree that the chief constable and his command team should decide what
scenes we go to and when we should go « However, I believe that we can
do that with a national forensics gateway. At the moment, we have eight
gateways doing things in eight different ways, which is simply inefficient. We
would put in place an SLA [service level agreement]—one exists today, and
that is how we respond to policing demands. I envisage that that is how we
would be held to account in the future.”258
Provision of forensic services to others
304. The Bill permits the SPA to charge for the services it provides to public
bodies and officeholders, other than for the provision of forensic services to the
Lord Advocate or procurators fiscal. The Bill does not extend this exception to the
new Police Investigations and Review Commissioner (PIRC).
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305. Professor McNeill, the Police Complaints Commissioner for Scotland, said he
assumed that the PIRC would not be charged for any forensic services provided
by the SPA, but he would prefer if this was made explicit on the face of the Bill.259
The Scottish Police Federation agreed that forensic services should be made
available to the PIRC at no cost.
306. The Committee accepts the Scottish Government’s rationale behind
giving the Scottish Police Authority the responsibility to provide forensic
services so as to create a “sterile corridor” between police investigations
and forensic investigations.
307. We do, however, seek clarity on how this will work in practice, and in
particular whether forensic services will still be required to attend a crime
scene where requested to do so by the police service. The Committee accepts
that, once the forensic services have been called to a crime scene, it is for them to
determine how they conduct the forensic examination.
308. The Committee recommends that the Bill should include a provision
specifying that forensic services should be supplied to the Police
Investigations and Review Commissioner at no cost.
Complaints and Investigations
Functions of the Police Investigations and Review Commissioner
309. Chapter 10 of the Bill amends the Police, Public Order and Criminal Justice
(Scotland) Act 2006 to rename the Police Complaints Commissioner for Scotland
(PCCS) as the Police Investigations and Review Commissioner (PIRC) and to
extend the PIRC’s remit.
310. The PIRC’s remit in relation to complaints remains largely the same as that of
the PCCS. However, Section 61 of the Bill places a number of requirements on the
SPA and chief constable in relation to dealing with complaints, including
maintaining suitable arrangements for the handling of relevant complaints and
seeking views on these arrangements. The SPA must “keep itself informed about
how the chief constable is dealing with relevant complaints” and the chief
constable must provide the SPA with “whatever information about relevant
complaints it reasonably requires” for this purpose.260
311. Section 63 of the Bill extends the remit of the PIRC to include the
investigation, when directed by a prosecutor, of any circumstances in which there
is an indication that a person serving with the police may have committed a
“serious criminal offence”261, and the circumstances of any death under the Fatal
Accidents and Sudden Deaths Inquiry (Scotland) Act 1976. The Commissioner
may also investigate and report on deaths, serious injuries or firearms incidents
where constables and police staff are involved.

259

Police Complaints Commissioner for Scotland. Written submission.
Scottish Parliament Information Centre. (2012) Police and Fire Reform (Scotland) Bill. SPICe
Briefing 12/14.
261
A “serious criminal offence” for the purposes of this section is where the conduct constituting the
offences results in death or serious injury.
260 260

55

Justice Committee, 4th Report, 2012 (Session 4)
312. The PIRC may also investigate ‘a serious incident involving the police’,
defined as including deaths and serious injuries when the person had contact
(directly or indirectly) with the police or was detained or held in custody at or
before the time of death or serious injury, and incidents where a person serving
with the police has used a firearm or other prescribed weapon.262
313. Generally speaking, most witnesses welcomed the creation of the PIRC. For
example, ACPOS stated in written evidence that “it is crucial public confidence in
the police remains high but also that they have confidence in how we investigate
complaints and the recourse available when they have concerns about
investigations”.263
314. Professor John McNeill, the Police Complaints Commissioner for Scotland,
claimed that, “unlike those cases in which there is an indication of criminality”, the
Bill does not specify how investigations into “serious incidents involving the police”
would be triggered.264 He stated in written evidence—
“The prompt referral of such cases will be of critical importance to the
exercise of PIRC’s functions and the integrity of its investigations. The PCCS
therefore considers that the notification arrangements ought to be specified in
the Bill, rather than within regulations which may (or may not) be made. All
other police oversight bodies in the UK and Ireland operate on the basis of
mandatory referrals by the police of cases involving death or serious injury. In
the absence of a similar provision, it is unclear how PIRC might be alerted to
a serious incident of the kind it is expected to investigate.”265
315. Her Majesty’s Inspectorate of Constabulary for Scotland supported Professor
McNeill’s suggestion that referrals to the PIRC be mandatory in such cases.266
However, the Scottish Police Federation argued this can be adequately dealt with
in regulations.267
‘Public interest’ investigations
316. Under section 66 of the Bill, the PIRC may also investigate ‘any relevant
police matter’ that it considers is in the public interest. Any relevant police matter is
defined as “any matter relating to the Authority, the Police Service or a person
serving with the police”.
317. The Scottish Institute for Policing Research argued that this section is “very
important and provides an area of truly independent initiative for the Commissioner
in which to act”. It added that “it is particularly the inclusion of this ‘public interest’
clause which moves police complaints in Scotland from a position in which it lags
behind other comparable jurisdictions to one in which it potentially leads the
field”.268
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318. There was, however, confusion surrounding the meaning of ‘public interest’.
The Scottish Crime and Drug Enforcement Agency (SCDEA) sought a clearer
definition of the term.269 The Association of Scottish Police Superintendents also
had concerns that the term ‘any police matter’ could be interpreted very widely—
“We are concerned that the wording of this section empowers the PIRC to
conduct investigations without limit. We do understand the need for public
interest investigations but would encourage the Justice Committee to
question whether it is appropriate to invest such significant power to
commence such investigations in one person.”270
319. The Cabinet Secretary for Justice told the Committee that the Scottish
Government was “happy to look at any further change to the bill if it is necessary
to ensure that, while we maintain public confidence, we do not perhaps provide for
a role that would be prospective rather than reactive.”271
Appointment of the PIRC and team
320. Clarity was sought from witnesses on “where the specialist knowledge and
skills would be sourced from” to provide the PIRC’s staff.272 The SCDEA
questioned whether the police service would be expected to provide the relevant
knowledge and expertise to staff the PIRC and, if so, whether this would provide
the necessary independence required of the role.273
321. Many of the main police bodies in Scotland argued that the PIRC and head of
investigations should be appointed as soon as possible.274 The Association of
Scottish Police Superintendents said it was particularly concerned that there is
insufficient time available to implement the introduction of the PIRC prior to the
establishment of the police service.275
Defamation
322. Professor McNeill, the Police Complaints Commissioner for Scotland, told the
Committee that he had been subject to the threat of defamation proceedings on a
number of occasions and, therefore, suggested that the PIRC be provided with
“absolute, or at the least, qualified privilege” to protect the position from such
proceedings. He added that other complaints bodies, such as the Scottish Public
Services Ombudsman, have this protection.276
Complaints against the PIRC
323. Section 70 of the Bill inserts a new section 42A into the 2006 Act providing
for the PIRC to “maintain suitable arrangements for the handling of complaints”
and to seek the views of others “as to what those arrangements should be”. The
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Bill includes the PIRC as one of the bodies to whom a referral may ultimately be
made to the Scottish Public Services Ombudsman (SPSO). However it also
provides that “action taken by the PIRC for the purposes of or in connection with
the investigation or prevention of crime or the protection of the security of the
State” may not be so referred.277
324. The Association of Scottish Police Superintendents expressed concern
“about the fairness of the proposed method for dealing with complaints against the
PIRC” and proposed that “there must be included « a clearly defined procedure to
address this shortfall in the current Bill, including a role for the Scottish Public
Services Ombudsman”.278 The Scottish Crime and Drug Enforcement Agency
agreed that the SPSO would seem an appropriate body to fulfil the external
scrutiny role necessary “to ensure public confidence in the new role and
responsibilities of the PIRC”.279
325. The Committee seeks clarity on how the relationship between the Lord
Advocate and the Police Investigations and Review Commissioner would
work regarding criminal investigations, and in particular as to the role of the
PIRC in relation to serious incidents involving the police. We further seek
the Scottish Government’s views on comments by some witnesses that the
power of the PIRC in relation to public interest investigations is too wide.
326. As with the chief constable and chief fire officer, we consider that the
PIRC should be appointed as early as possible to enable their investigating
team to be in place before 1 April 2013, but that the appointments process
must be both independent and perceived to be independent.
327. The Committee also seeks clarification as to whether the Scottish
Government intends the PIRC to be a self-contained body or whether its
staff will be seconded from the police.
328. The Committee agrees that the PIRC should have qualified privilege to
protect him or her from defamation proceedings, as suggested by the Police
Complaints Commissioner for Scotland.
329. The Committee notes that the Bill specifies that complaints against the PIRC
may ultimately be referred to the Scottish Public Services Ombudsman (SPSO),
but that there appears to be a number of areas which the SPSO cannot
investigate. The Committee invites the Scottish Government to clarify
whether it considers there to be sufficient independent oversight of the
PIRC’s complaints handling procedures.
Independent custody visiting
Background
330. Since 1999 independent custody visiting (ICV) has been carried out by
volunteers. Their role is to visit police stations unannounced to check on the
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welfare of those in police custody. All police authorities and joint police boards
provide and support a scheme for their area.280
331. Chapter 16 of the Bill seeks to place the arrangements for ICV in Scotland on
a statutory footing, in line with the rest of the UK. The Scottish Government believe
that this is necessary to ensure that ICV in Scotland is fully compliant with the
United Nations Optional Protocol to the Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT). The grounds on
which access to detainees (or to a category of detainee) can be refused are
determined by the Scottish Ministers. Before making such a determination or
issuing any relevant guidance on ICV, the Scottish Ministers must consult the
SPA, the chief constable, independent custody visitors or their representative
body, and such other persons as they consider appropriate. The Scottish Ministers
are required to lay a copy of any such determination or guidance before the
Scottish Parliament.
332. Access to a detainee may only be refused where it appears to a constable of
the rank of inspector (or above) that a ground set out in a determination by the
Scottish Ministers is satisfied in relation to the detainee, and where any other
procedural requirements the SPA considers necessary have also been met.281
333. The intention behind the decision to place ICV on a statutory basis was
broadly welcomed by witnesses. The SIPR said that making ICV a statutory
requirement was “very much in line with recommendations that it made in its
evaluation of custody visiting in Scotland”.282 However, some witnesses, such as
Robert Wyllie of Lincoln College, Oxford, had concerns that the arrangements fall
short of the OPCAT requirements—
“The Bill does not provide for a comprehensive visiting scheme. It allows for
access to be denied to custody visitors. This is inconsistent with Articles
19(a), 20(c) and 20(e) of OPCAT together with paragraphs 24 and 25 of the
Guidelines283. The justification of this is unclear, especially given the
unlimited powers of access which are given to other bodies. Indeed it can be
argued that it is precisely when serious incidents take place that custody
visiting is most required.”284
334. The Scottish Human Rights Commission (SHRC)285 also had concerns
regarding the determination to refuse access to a detainee, and the UK National
Preventative Mechanism286 argued that—
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“The exceptional nature of any refusal of access should be made clear in
guidance and there should be a memorandum of understanding between
custody visitors and the police service regarding how operational issues will
be dealt with and how necessary security measures will be taken.”287
335. The Committee is broadly content with provisions on independent
custody visiting. However, we note some witnesses’ concerns about the
potential for access to be denied and invite the Scottish Government to
clarify whether it is satisfied that this is consistent with international
obligations.
Human Rights
336. The Committee received evidence suggesting that human rights standards
should be embedded into the structure, policy and practice of policing in Scotland,
following the lead of the Police Service of Northern Ireland. Indeed, the Scottish
Institute for Policing Research argued that there should be a reference in the Bill to
all police duties being carried out in compliance with the Human Rights Act 1998
and a specific duty on the SPA to monitor this compliance (in line with duties of the
Northern Ireland Policing Board).288
337. The SHRC stated that the development of a single police force and oversight
structures in Scotland provides a “unique opportunity to embed human rights into
the new police structure” but added that “regrettably there are no references to
human rights in the bill despite the distinct human rights obligations for the police
under the Human Rights Act.” The SHRC also called for a duty to be placed on the
SPA to issue, following consultation, a code of ethics for the Police Service of
Scotland laying down standards of conduct and practice for police officers and
making them aware of the rights and obligations under ECHR.289
338. Amnesty International Scotland said that accountability for the human rights
performance in the new police structure in Scotland could be achieved by
“including human rights references in the police purpose, the oath, a Scottish
Police Service code of ethical practice, and in training and appraisals”.290
339. Sir Hugh Orde, President of the Association of Chief Police Officers, told the
Committee that human rights was at the core of policing in the PSNI, including the
oath that constables are required to take which refers to “upholding fundamental
human rights”. He added—
“The human rights agenda was embedded in every training course. I was
inspected on our compliance with that agenda by independent people. The
people who held me to account were independent advisers to the policing
board, not to me. The principle was not just window dressing; it was
embedded in everything that we did. The human rights agenda was
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embedded in our system, and public order and everything else were policed
against that agenda, which was hugely important.”291
340. The Committee notes the good practice from Northern Ireland in
relation to embedding human rights within all aspects of policing and
recommends that the Scottish Government gives consideration to the Bill
being more explicit on human rights.
FIRE AND RESCUE
Fire and rescue functions
341. The Bill provides for the functions of the fire and rescue authorities and joint
boards set out in the 2005 Act to be transferred to the new Scottish Fire and
Rescue Service.292 Additional fire and rescue functions are contained in the Fire
(Additional Function) (Scotland) Order 2005.293 The Policy Memorandum indicates
that the Scottish Government intends to transfer these functions to the new
Scottish Fire and Rescue Service by secondary legislation.
342. The Policy Memorandum indicates that a new fire and rescue framework will
be brought into effect through secondary legislation, to “reflect these existing
statutory functions, and give them a renewed focus by placing them within a
context of promoting community engagement, prevention and partnership working
to improve outcomes”.294
343. The Fire Brigades Union (FBU) argued that the 2005 Act “crucially changed
fire brigades into fire and rescue services” but that the legislation “did not
anticipate « that the public understanding of the definition of ‘rescue’ would mean
a much wider and altogether more onerous role for the service”.295
344. The Association of Principal Fire Officers Scotland (APFOS) suggested that
“it is timely to introduce new functions which better reflect the contribution that the
fire and rescue service already makes to a much wider community safety
agenda”296, and Brian Sweeney from the Chief Fire Officers Association Scotland
(CFOAS) told the Committee that the legislation “needed to be clear about the
purpose and functions of a 21st century fire and rescue service”297. Steven Torrie,
Chief Inspector of Fire and Rescue Authorities and Head of the Fire and Rescue
Advisory Unit, said “it would be helpful if the bill broadly recognised the fire and
rescue service as the rescue organisation for Scotland, as long as we do not get
caught up in too much detail at the level of the law”. He went on to explain—
291
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“If you try to be too clever and precise about defining functions, you could
end up tying the service up in knots with different arguments. For example,
when is a serious flooding incident a serious flooding incident and not a
rescue from rapidly moving water, such as a river? I could give you countless
examples; that is just one.”298
345. Stakeholders, including the CFOAS, commented that prevention, including
road safety should also have featured more prominently in the fire and rescue
functions specified in the Bill, while the APFOS and FBU argued that the
community safety role should have had more emphasis placed on it.299
346. The LGR Committee noted views expressed by the FBU and CFOAS that the
Scottish Government should take the opportunity to amend the 2005 Act to ensure
that those functions regularly carried out by the fire and rescue services are
defined and funded as fire service responsibilities.300
347. The Cabinet Secretary for Justice told the Committee “we think we have the
correct balance” and said “there is a danger that if it goes too far in that regard, the
service will become too specific”.301 A Scottish Government official, added—
“The service’s functions were last reviewed by the Parliament in the Fire
(Scotland) Act 2005. We have not been persuaded that anything has
changed significantly enough in the intervening period to change what is in
the legislation. That said, in addition to the legislation there is the fire and
rescue framework [for Scotland], which we are consulting on at the moment.
That document is much more flexible and easier to change, so our
preference would be to have more detail on the Government’s priorities in the
framework, which is a document that comes before the Parliament.”302
348. The Committee accepts that it would be helpful for the rescue aspect of
the fire and rescue service’s functions to be clarified to a greater degree, but
does not believe that this should necessarily be included in the Bill. We
therefore ask the Scottish Government to discuss with fire bodies where
best to clarify or codify their rescue functions, such as in the Fire and
Rescue Framework or the next Fire (Additional Function) (Scotland) Order.
Fire officer and staff issues
349. The impact of projections contained in the outline business case relating to
fire and rescue staff redundancies and related matters are explored in the
implementation section of this report. A number of other fire fighter and staff issues
were considered during evidence and these are outlined in the section below.
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Industrial relations
350. The Bill removes section 49 from the 2005 Act on statutory negotiation
arrangements regarding conditions of service of employees of the fire authorities
and joint boards. The Fire Brigades Union argued that a partnership approach on
negotiation of conditions of service could be harder to achieve without this
provision.303 Mr Sweeney of the Chief Fire Officers Association Scotland said “as a
result of consultation and negotiation with management, we have reached a stable
industrial relations position where most authorities throughout Scotland work
directly in partnership with all the unions, not just the Fire Brigades Union, in a
mature, stable environment”. However he added that there was a lack of clarity
about what the negotiating and consultation arrangements would be on pay,
terms, conditions and pensions of fire fighters and staff.304
Fire service pensions
351. The Finance Committee welcomed a commitment from the Scottish
Government that, “should the position in relation to fire fighter pensions change,
then any resulting financial implications will fall on the Government and not on the
new fire service”. It invited the Scottish Government to confirm that this would be
the case where there is a permanent reduction in pension income.305
352. The Cabinet Secretary for Justice provided a written submission which stated
that “there were no plans to change the current benefits for pension scheme
members as a result of the reform of Scottish fire and rescue services”. He added
that separately, the “Scottish Government is continuing to work closely with
stakeholders, including the trades unions, on the implications of the UK
Government’s proposed pension changes”.306
353. The Committee notes the comments of the Fire Brigades Union and the
Chief Fire Officers Association Scotland regarding the provision in the Bill
which removes section 49 (on negotiation arrangements in relation to
conditions of service) from the Fire (Scotland) Act 2005. We therefore invite
the Scottish Government to explain the rationale for removing this provision.

303

Scottish Parliament Justice Committee. Official Report, 13 March 2012, Col 1158.
Scottish Parliament Justice Committee. Official Report, 13 March 2012, Col 1128.
305
Scottish Parliament Finance Committee Report, 2012. (Session 4). Report on the Financial
Memorandum of the Police and Fire Reform (Scotland) Bill, paragraph 179.
306
Scottish Government (2012). Correspondence from Cabinet Secretary for Justice on fire service
pensions. Available at:
http://www.scottish.parliament.uk/S4_JusticeCommittee/Inquiries/20120410_response_from_SG.p
df [Accessed: 27 April 2012].
304

63

Justice Committee, 4th Report, 2012 (Session 4) — Annexe A
ANNEXE A: REPORTS FROM OTHER COMMITTEES
The Local Government and Regeneration Committee‘s Report to the Justice
Committee on the Police and Fire Reform (Scotland) Bill is available at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/4851
5.aspx
The Finance Committee‘s Report on the Financial Memorandum of the Police and
Fire Reform (Scotland) Bill is available at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/4860
9.aspx
The Subordinate Legislation Committee‘s Report on the Police and Fire Reform
(Scotland) Bill is available at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/4880
6.aspx
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ANNEXE B: EXTRACTS FROM THE MINUTES
2nd Meeting, 2012 (Session 4) Tuesday 17 January 2012
Police and Fire Reform (Scotland) Bill (in private): The Committee agreed to
issue a call for evidence on the Bill at Stage 1.
3rd Meeting, 2012 (Session 4) Tuesday 24 January 2012
Police and Fire Reform (Scotland) Bill (in private): The Committee considered
its approach to the scrutiny of the Bill at Stage 1 and agreed (1) to forward the
Finance Committee's correspondence on the Stage 1 timetable to the Cabinet
Secretary for Justice; (2) the proposed timetable for Stage 1 scrutiny of the Bill; (3)
witnesses for evidence sessions on 28 February and 6 and 13 March; and (4) to
delegate to the Convener authority to agree the final composition of witness
panels.
7th Meeting, 2012 (Session 4) Tuesday 28 February 2012
Police and Fire Reform (Scotland) Bill: The Committee took evidence on the Bill
at Stage 1 from—
Chief Constable Kevin Smith, President, Association of Chief Police
Officers in Scotland;
Chief Superintendent David O'Connor, President, Association of Scottish
Police Superintendents;
Deputy Chief Constable Gordon Meldrum, Director General, Scottish Crime
and Drug Enforcement Agency;
Andrea Quinn, Chief Executive Officer, Scottish Police Services Authority;
Deputy Chief Constable Andrew Barker, Scottish Chief Police Officers Staff
Association;
Calum Steele, General Secretary, Scottish Police Federation;
Dave Watson, Scottish Organiser (Bargaining and Campaigns), Unison
Scotland.
John Finnie declared that he was formerly a police officer and full time official of
the Scottish Police Federation. Graeme Pearson declared that he was formerly a
police officer and member of the Association of Chief Police Officers in Scotland,
and that he had previously advised software companies about information and
communication technology.
8th Meeting, 2012 (Session 4) Tuesday 6 March 2012
Police and Fire Reform (Scotland) Bill: The Committee took evidence on the Bill
at Stage 1 from—
Assistant Chief Constable Alistair Finlay, Police Service of Northern Ireland;
Professor Nick Fyfe, Director, Scottish Institute for Policing Research;
Dr Kenneth Scott, Director of the Centre for Criminal Justice and Police
Studies, University of the West of Scotland;
Alison Payne, Research Director, Reform Scotland;
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Professor John McNeill, Commissioner, and Ian Todd, Director, Police
Complaints Commissioner for Scotland;
Andrew Laing, Her Majesty‘s Inspector of Constabulary for Scotland, and
Chief Superintendent David McCracken, Principal Inspection Manager, Her
Majesty‘s Inspectorate of Constabulary for Scotland;
Robert Black, Auditor General for Scotland, Audit Scotland.
John Finnie declared that he was previously on a police appeals tribunal. Graeme
Pearson declared that he was previously a member of the Association of Chief
Police Officers in Scotland.
Police and Fire Reform (Scotland) Bill - witness expenses: The Committee
agreed to delegate to the Convener responsibility for arranging for the SPCB to
pay, under Rule 12.4.3, any expenses of witnesses on the Bill.
Police and Fire Reform (Scotland) Bill (in private): The Committee considered
the evidence received and agreed to invite an additional witness to give evidence
at a future meeting. The Committee also agreed to seek an extension to the
timetable for completion of Stage 1.
9th Meeting, 2012 (Session 4) Tuesday 13 March 2012
Police and Fire Reform (Scotland) Bill: The Committee took evidence on the Bill
at Stage 1 from—
Richard Haigh, Scottish Regional Secretary, Association of Principal
Officers (Scotland);
Brian Sweeney, Chief Officer (Strathclyde Fire and Rescue), Chief
Officers Association (Scotland);
Steven Torrie, Head, Scottish Fire and Rescue Advisory Unit;
Councillor Richard Durham, Highland and Islands Fire Board, Scottish
Conveners Forum;
Sir Hugh Orde, President, Association of Chief Police Officers;
John Duffy, Scottish Secretary, Fire Brigades Union;
Sarah Duncan, Regional Organiser and Secretary of the Scottish
Committee, Unison.

Fire
Fire
Fire

Fire

John Finnie declared that he is a member of Amnesty International. Colin Keir
declared that he is a member of the City of Edinburgh Council.
The Committee agreed to request a paper from SPICe on models of Parliamentary
scrutiny in relation to the Bill.
10th Meeting, 2012 (Session 4) Tuesday 20 March 2012
Police and Fire Reform (Scotland) Bill: The Committee took evidence on the Bill
at Stage 1 from—
Councillor Ian Blake, Convener, Dumfries and Galloway Police, Fire and
Rescue Committee;
Councillor George Kay, Convener, Fife Police, Fire and Safety Committee;
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Councillor Martin Greig, Convener, Grampian Joint Police Board;
Councillor Iain Whyte, Convener, Lothian and Borders Police Board;
Councillor Ian Ross, Vice Convener, Northern Joint Police Board;
Councillor Stephen Curran, Convener, Strathclyde Police Authority;
Councillor Pat Watters, President, and Councillor Barbara Grant,
Community Safety Spokesperson, Convention of Scottish Local Authorities.
Colin Keir declared that he is a member of the City of Edinburgh Council.
11th Meeting, 2012 (Session 4) Tuesday 27 March 2012
Decisions on taking business in private: […] The Committee also agreed to
consider the main themes arising from the evidence received on the Police and
Fire Reform (Scotland) Bill, as well as the draft Stage 1 report on the Bill, in private
at future meetings.
Police and Fire Reform (Scotland) Bill: The Committee took evidence on the Bill
at Stage 1 from—
Kenny MacAskill, Cabinet Secretary for Justice;
Liz Sadler, Head of Policy and Legislation Unit, Nick Bland, Head of Police
Reform Unit, and Lorna Gibbs, Head of Fire and Rescue Reform Unit,
Scottish Government.
13th Meeting, 2012 (Session 4) Tuesday 17 April 2012
Police and Fire Reform (Scotland) Bill (in private): The Committee considered
the main themes arising from the evidence received on the Bill at Stage 1 in order
to inform the drafting of its report.
14th Meeting, 2012 (Session 4) Tuesday 24 April 2012
Police and Fire Reform (Scotland) Bill (in private): The Committee considered
a draft Stage 1 report. Various changes were agreed to and the Committee agreed
to consider a revised draft report at its next meeting.
15th Meeting, 2012 (Session 4) Tuesday 1 May 2012
Police and Fire Reform (Scotland) Bill (in private): The Committee considered
a revised draft Stage 1 report. Various changes were agreed to and the
Committee agreed its report on the Bill.
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ANNEXE C: INDEX OF ORAL EVIDENCE
7th Meeting, 2012 (Session 4) Tuesday 28 February 2012
Chief Constable Kevin Smith, President, Association of Chief Police Officers in
Scotland;
Chief Superintendent David O'Connor, President, Association of Scottish Police
Superintendents;
Deputy Chief Constable Gordon Meldrum, Director General, Scottish Crime and
Drug Enforcement Agency;
Andrea Quinn, Chief Executive Officer, Scottish Police Services Authority;
Deputy Chief Constable Andrew Barker, Scottish Chief Police Officers Staff
Association;
Calum Steele, General Secretary, Scottish Police Federation;
Dave Watson, Scottish Organiser (Bargaining and Campaigns), Unison Scotland.
8th Meeting, 2012 (Session 4) Tuesday 6 March 2012
Assistant Chief Constable Alistair Finlay, Police Service of Northern Ireland;
Professor Nick Fyfe, Director, Scottish Institute for Policing Research;
Dr Kenneth Scott, Director of the Centre for Criminal Justice and Police Studies,
University of the West of Scotland;
Alison Payne, Research Director, Reform Scotland;
Professor John McNeill, Commissioner, and Ian Todd, Director, Police Complaints
Commissioner for Scotland;
Andrew Laing, Her Majesty‘s Inspector of Constabulary for Scotland, and Chief
Superintendent David McCracken, Principal Inspection Manager, Her Majesty‘s
Inspectorate of Constabulary for Scotland;
Robert Black, Auditor General for Scotland, Audit Scotland.
9th Meeting, 2012 (Session 4) Tuesday 13 March 2012
Richard Haigh, Scottish Regional Secretary, Association of Principal Fire Officers
(Scotland);
Brian Sweeney, Chief Officer (Strathclyde Fire and Rescue), Chief Fire Officers
Association (Scotland);
Steven Torrie, Head, Scottish Fire and Rescue Advisory Unit;
Councillor Richard Durham, Highland and Islands Fire Board, Scottish Fire
Conveners Forum;
Sir Hugh Orde, President, Association of Chief Police Officers;
John Duffy, Scottish Secretary, Fire Brigades Union;
Sarah Duncan, Regional Organiser and Secretary of the Scottish Fire Committee,
Unison.
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10th Meeting, 2012 (Session 4) Tuesday 20 March 2012
Councillor Ian Blake, Convener, Dumfries and Galloway Police, Fire and Rescue
Committee;
Councillor George Kay, Convener, Fife Police, Fire and Safety Committee;
Councillor Martin Greig, Convener, Grampian Joint Police Board;
Councillor Iain Whyte, Convener, Lothian and Borders Police Board;
Councillor Ian Ross, Vice Convener, Northern Joint Police Board;
Councillor Stephen Curran, Convener, Strathclyde Police Authority;
Councillor Pat Watters, President, and Councillor Barbara Grant, Community
Safety Spokesperson, Convention of Scottish Local Authorities.
11th Meeting, 2012 (Session 4) Tuesday 27 March 2012
Kenny MacAskill, Cabinet Secretary for Justice;
Liz Sadler, Head of Policy and Legislation Unit, Nick Bland, Head of Police Reform
Unit, and Lorna Gibbs, Head of Fire and Rescue Reform Unit, Scottish
Government.
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ANNEXE D: INDEX OF WRITTEN EVIDENCE
Evidence received in alphabetical order
Amnesty International Scotland (236KB pdf)
Association of Chief Police Officers in Scotland (349KB pdf)
Association of Chief Police Officers in Scotland (supplementary submission)
(84KB pdf)
Association of Principal Fire Officers Scotland (78KB pdf)
Association of Scottish Police Superintendents (264KB pdf)
Association of Scottish Police Superintendents (supplementary submission)
(292KB pdf)
Auditor General for Scotland (182KB pdf)
Auditor General for Scotland (supplementary submission) (71KB pdf)
Baldwin, David (64KB pdf)
Black and Ethnic Minority Infrastructure in Scotland (75KB pdf)
British Transport Police and British Transport Police Authority (81KB pdf)
Chartered Institute of Public Finance and Accountancy, CIPFA Directors of
Finance Section and Scottish Local Authorities Chief Internal Auditors Group
(199KB pdf)
Chief Fire Officers Association Scotland (195KB pdf)
Chief Fire Officers Association Scotland (supplementary submission) (86KB pdf)
Chief Inspector of Fire and Rescue Authorities/Head of the Fire and Rescue
Advisory Unit (71KB pdf)
Convention of Scottish Local Authorities (281KB pdf)
Convention of Scottish Local Authorities (supplementary submission) (70KB pdf)
Dumfries and Galloway Council Police and Fire and Rescue Authority (93KB pdf)
Equality and Human Rights Commission Scotland (210KB pdf)
Fire Brigades Union Scotland (167KB pdf)
Gallagher, Professor JD (151KB pdf)
Her Majesty's Inspectorate of Constabulary for Scotland (267KB pdf)
Her Majesty‘s Inspectorate of Constabulary for Scotland (supplementary
submission) (191KB pdf)
Highland and Islands Fire Board (173KB pdf)
Highland Council (180KB pdf)
Integrity4Scotland (81KB pdf)
Kelly, Mel (226KB pdf)
Laidlaw, Mark (229KB pdf)
Northern Joint Police Board (177KB pdf)
Police Complaints Commissioner for Scotland (89KB pdf)
Police Complaints Commissioner for Scotland (supplementary submission) (10KB
pdf)
Reform Scotland (76KB pdf)
Royal Society for the Protection of Birds Scotland (70KB pdf)
Scottish Chief Police Officers Staff Association (27KB pdf)
Scottish Countryside Alliance (116KB pdf)
Scottish Crime and Drug Enforcement Agency (146KB pdf)
Scottish Fire Conveners Forum (89KB pdf)
Scottish Human Rights Commission (186KB pdf)
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Scottish Institute for Policing Research (300KB pdf)
Scottish Police Authorities Conveners Forum (144KB pdf)
Scottish Police Federation (202KB pdf)
Scottish Police Federation (supplementary submission) (70KB pdf)
Scottish Police Services Authority (133KB pdf)
Scottish Women's Aid (267KB pdf)
Society of Local Authority Chief Executives (100KB pdf)
Stonewall Scotland (161KB pdf)
UK National Preventive Mechanism (100KB pdf)
UNISON Scotland (152KB pdf)
Victim Support Scotland (117KB pdf)
Wyllie, Robert (101KB pdf)
Zero Tolerance (73KB pdf)
Other written evidence
Letter from the Cabinet Secretary for Justice on the timescale for consideration of
the Bill (7 February 2012) (92KB pdf)
Response from the Scottish Government to the Convener (10 April 2012) (63KB
pdf) Response from the Chief Inspector of Fire and Rescue Services to the
Convener (11 April 2012) (74KB pdf)
Letter from the Convention of Scottish Local Authorities and the Scottish
Government to Police and Fire Board Conveners (12 April 2012) (12KB pdf)
Written submissions are also published (in the order received) on the
Committee’s webpage at:
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/4700
6.aspx
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