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Introduction 

 

The Law Society of Scotland aims to lead and support a successful and respected Scottish 

legal profession.  Not only do we act in the interests of our solicitor members but we also 

have a clear responsibility to work in the public interest. That is why we actively engage and 

seek to assist in the legislative and public policy decision making processes. To help us do 

this, we use our various Society Committees which are made up of Solicitors and non 

Solicitors and ensure we benefit from the knowledge and expertise from both within and 

outwith the Solicitor profession.  

 

The Society welcomes the opportunity to respond to the Scottish Parliament’s Local 

Government and Regeneration Committee’s call for evidence with regard to the Defective 

and Dangerous Buildings (Recovery of Expenses) (Scotland) Bill and should like to provide 

the following comments.   

 

 

Question 1: What are the advantages and disadvantages of the 
proposed Bill? 
 
The Society highlights the advantages of this bill which amends the Building (Scotland) Act 

2003 by allowing local authorities to make charging orders for recovery of expenses 

incurred where they have carried out work to Defective and Dangerous Buildings under 

Sections 28, 29 or 30 of the 2003 Act .The Society considers that this is a significant 

improvement on the current provisions where local authorities can face difficulties in tracing 

owners and pursuing owners through the courts. 

 

The Society believes that a significant burden of recovered costs is therefore placed on the 

public purse at present by owners who allow their buildings to deteriorate to the point at 

which councils must take action.   
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Question 2: How will the Bill resolve existing problems and 
improve the ability of local authorities to undertake repairs to 
dangerous and defective buildings? 
 
 
The Society believes that this bill should allow local authorities to recover expenses more 

easily by virtue of the fact that, in terms of Section 46A of the Act as amended by Section 1 

of the bill, the local authority will be entitled to make in favour of itself a charging order 

specifying the building concerned and the repayable amount, rather than trying to track 

down the building’s owner to seek recovery. This involves practical difficulties particularly in 

the case of owners who have moved abroad.   

 

Question 3: Where could the initial capital, required by local 
authorities to undertake this work, be found? 
 

The Society is concerned that a significant period of time elapses before costs can be 

recovered through the imposition of charging orders and that the issue of the need for 

authorities for resources to meet essential costs should be considered by the Scottish 

Government. 

The Society suggests that some consideration should be given to the creation of a National 

Fund on which authorities can draw to meet the cost of work on dangerous buildings.   

Question 4: Where the owner of a building is not known how, 
will the Bill improve on the current situation? 
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The Society notes that the situation at present is that costs are recovered as civil debts and 

additional costs are incurred in establishing ownership and pursuing owners. 

Accordingly, any debt incurred in terms of the 2003 Act, for the purpose of bankruptcy, the 

local authority is not a preferred creditor and often has a lower priority than other creditors. 

Additional legal costs can also be incurred by the local authority where the costs have to be 

pursued by court action. 

The Society notes that local authorities require to have the option of pursuing costs in the 

most effective manner possible and therefore believes that the re introduction of charging 

orders would greatly assist local authorities in this process. It should be noted that the 

charging order is to be placed upon the property rather than against any individual and 

accordingly will have priority over other debts. The costs are eventually recovered when the 

property is sold.   

 

Question 5: Are there any equality issues arising from the 
proposed Bill? 
 
The Society has no comment. 

 

 

 

 

 

 

Question 6: What are your views on a fixed period of 30 years 
for repayment? 
 



DD11 
Local Government and Regeneration Committee 

Scrutiny of the Defective and Dangerous Buildings (Recovery of Expenses) (Scotland) Bill 

© The Law Society of Scotland 2014  Page | 4 

The Society notes that some concerns have been previously expressed with regard to a 

time period of 30 years as this represents a significantly long time period before costs can 

be recovered. 

The Society, however, also notes that this considerable period of time may be a solution to 

some owners who may not have sufficient capital at the time to privately arrange for repairs 

or to fully meet their reliability. 

With regard to the terms of Section 46D of the Act as inserted by Section 1 of the bill, the 

Society notes that the charging order “ must provide 

(a) for the repayable amount to be paid in 30 annual instalments falling due on the same 

date, to be specified in the charge, in each calendar year,  

(b) that in default of such payment each instalment, together with any amount 

recoverable in respect of that instalment under Section 46C (2) (a) or (b), is to be 

separately recoverable as a debt.” 

The Society believes that the intent is to provide an additional layer of “recoverability” as is 

evidenced by Section 46 D (1) (c) of the bill which states that any unpaid balance is 

“immediately due for repayment”. 

The Society notes that the charging order, in providing the payment must be made in 

annual instalments on a specified annual date, is in effect creating an annuity and could 

therefore invoke the provisions of the Prescription and Limitation (Scotland) Act 1973 

Schedule 1 which lists those obligations which are subject to a five year prescriptive period 

by virtue of Section 6 of the 1973 Act. At paragraph 1 (a) (ii) of Schedule 1 to the 1973 Act, 

any obligation to pay a sum of money due in respect of a particular period by way of an 
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instalment of an annuity is therefore subject to a five year prescriptive period by virtue of 

Section 6 of the 1973 Act. 

The Society notes that debts payable at present under the Building Scotland Act 2003 with 

regard to Defective and Dangerous Buildings do not prescribe and therefore believes that 

the provisions at Sections 46 D (1) (c) of the Act as inserted by Section 1 of the bill could 

be interpreted as resulting in each instalment now being subject to prescription and 

therefore, by operation of the law, ceasing to be recoverable five years after it falls due. 

The Society would therefore very much welcome some clarity in this regard.  

 

The Society also wishes to bring to the attention of the Local Government and 

Regeneration Committee the prospect of the charging orders being capable of being called 

up and properties possessed by the local authority. 

While it is noted that this provision does not form part of the bill and while the Society 

agrees that it is proper that such a provision should not apply in respect of a property 

which is occupied, the Society believes that consideration should be given to a situation 

where the property is not occupied, and all the more so where the property has been 

abandoned. 

In those circumstances, the Society believes that local authorities will be discouraged to 

invoke the terms of Section 28 of the Building (Scotland) Act 2003 notwithstanding that the 

property may form part of a tenement with other properties being adversely impacted. The 

Society therefore believes that some consideration be given to a two tier system where   a 

charging order placed on an occupied building could not be called up, but one placed on a 

building that is unoccupied ( or at least one placed on an abandoned building) was able to 
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be called up. The Society believes that this would encourage local authorities to use their 

powers in terms of Section 28 of the 2003 Act.  

The Society suggests that, if consideration is given to this proposal, then Section 56 of the 

Local Government (Scotland) Act 1973 could be amended to the effect that a decision to 

call up a charging order could only be made by a local authority and could not be 

delegated to any committee or sub-committee of that local authority, therefore ensuring 

that a resolution to call up a charging order would be subject to the appropriate political 

scrutiny before it is made.              

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 


