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Submission from Clackmannanshire Council 
 
Improvement to Cost Recover Powers in the Building (Scotland) Act 2003 
Defective and Dangerous Buildings (Recovery of Expenses) (Scotland) Bill 
 
Clackmannanshire Council welcomes any and all measures that would improve cost 
recovery in relation to local authority expenditure relating to Defective and Dangerous 
Buildings. 
 
In addition to the above Bill the Council is aware of the draft Community Empowerment 
(Scotland) Bill in which section 27 relates to "liability for expenses" under the Building 
(Scotland) Act 2003. 
 
Whilst both proposals contain commendable proposals this response will focus purely on 
the Members Bill. 
 
Addressing the questions raised within the consultation document I would comment as 
follows:- 
 
1. What are the advantages and disadvantages of the proposed Bill 
 

Advantages 
 

(a) The introduction of a legislative method of recovering local authority costs in 
relation to defective and dangerous buildings. 

(b)  Securing the debt over the property creates a priority for the debt which it 
would not otherwise have if it required to remain as an ordinary unsecured 
debt. 

(c) Reducing local authority administrative costs associated with debt recovery, by 
offering the choice of a simpler less costly charging order 

(d) The proposals are relatively straight forward to administer. 
(e) Local authorities would be able to choose to use civic debt recovery or the 

charging order process or both depending upon the circumstances. 
(f)  Where agreed instalments have not been paid the local authority can then 

use civil debt recovery. 
(g) Early repayment facility is available. 
(h) The burden is placed on the property as well as the owner. 
(i) There is an appeal facility to the Sheriff. 
(j) The name used "charging order" gives a degree of gravitas to the document 

and process. 
 

Disadvantages 
 

(a) Fixed 30 year period. 
(b) Debt not transferred to third party ownership. The proposals introduce potential 

for significant time delays occurring between the date the local authority 
instructs the remedial works and the date when the charging order can be put in 
place.  This permits unscrupulous owners to avoid repayment given the current 
framing of the Bill. 
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 Consideration should be given to  incorporating a " notice of potential liability" 
facility similar to that available under the Tenement (Scotland) Act 2004. 

 
(d) The proposals do not provide for a flexible repayment scheme. 
(e) The Bill does not extend for use under section 25 (Building Regulation 

Compliance Notice), Section 26 (Continuing Requirements Enforcement 
Notice).  Section 27 (Building Warrant Enforcement Notice) - albeit that these 
sections are seldomly used by local authorities in comparison with section 28, 
section 29 and section 30 included within the proposals. 

(f) Compulsory Purchase Order under the Building (Scotland) Act can only be used 
where the owner is unknown. 

 

 Consideration should be given to introducing the ability to serve a Compulsory 
Purchase Order on the owner of a property where they are unable or unwilling 
to pay local authority recharged costs. 

 
2. How will the Bill resolve existing problems and improve the ability of local authorities 
to undertake repairs to defective and dangerous buildings? 
 

(a) The introduction of the content of the Bill will provide local authorities with 
legislative powers to recover costs.  This will consequently encourage property 
owners to maintain their buildings. 

(b) The introduction of the Bill would improve local authorities cost recovery. 
(c) Greater cost recovery may allow local authorities to "reinvest" repayments in to 

the process and therefore allow a more proactive stance to be adopted.  Such 
early intervention would result in fewer dangerous buildings, increase the 
longevity of the building stock (more sustainable built environment) and visually 
enhance the built environment. 

 
3.  Where could the initial capital, required by local authorities to undertake this work 
be found? 
 

(a) If the content of the Bill could be introduced retrospectively, even over a 
relatively short period, local authorities could create an specific budget to cover 
such matters. 

(b) The Scottish Government could provide assistance either as a kick start over 
say a 3 to 5 year period or an annual grant based upon need and actions taken. 

 
4. Where the owner of a building is not known how will the Bill improve on the current 
situation. 

  
(a) The Notice will be placed on the property and therefore a prospective owner will 

be aware of the notice and associated burden. 
 

 See "disadvantage (b)" the Bill should be amended to allow the notice to be 
transferred to a third party. 

 
5. Are there any equality issues arising from the proposed Bill. 
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(a) None, on the assumption that all notices are appropriately served and recorded 
in the requisite manner and in the relevant registers. 

 
6. What are your views on a fixed period of 30 years for repayment? 

 
(a) Thirty years would appear to be too long a period for a small or medium sum of 

money as the "cost" of administering the repayments could outweigh each 
repayment received. 

 

 Local authorities should be given ability to introduce flexible repayments and 
repayments over shorter time periods.  An appeals process could be set up to 
cover instances where the owner is aggrieved at the repayment period set by 
the local authority. 

 
The reintroduction of charging orders is not a "silver bullet" that would solve all our building 
repair problems overnight but it would greatly improve the recovery rates of local authority 
expenditure associated with defective and dangerous buildings.  This will give authorities 
the comfort that costs will be recovered which may in turn encourage Councils to take a 
more proactive stance on policing and early intervention of the built environment where 
necessary. 
 
It must be borne in mind that local authority Building Standards teams have reduced in 
size in recent years so in addition to the financial constraints experienced by local 
authorities there is also a staffing resource need that must be considered. 
 
I trust the above comments will be of assistance in introducing measures that will improve 
cost recovery in relation to defective and dangerous buildings. 
 
 
 
 
 

 
 
 
 
 
 
 
 


