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Submission from the City of Edinburgh Council 

 

I refer to the request for comments from the Local Government and Regeneration 

Committee at Stage 1 in relation to the above mentioned bill. 

Please find below comments from the City of Edinburgh’s Building Standards Section in 

relation to the consultation questions and general comment’s from the Council’s Shared 

Service’s section who administer the Council’s new statutory repairs service. 

 

Question 1 – What are the advantages and disadvantages of the proposed Bill? 

Response. 

Advantages – Charging Orders will provide a certain means by which a local authority can 

recover the costs it has incurred in dealing with defective and dangerous buildings. While 

the introduction of Charging Orders might not be appropriate in every case, for instance in 

situations where the financial liability is very small, they would provide a means of recovery 

that avoids the need to rely on the relatively costly civil debt recovery process. The cost of 

making and recording a Charging Order is seen as being less expensive than any court 

action involved in recovering a civil debt. The prospect of having their property burdened 

with an annuity will also encourage owners to settle their debts on a voluntary basis.  

Disadvantages – The Bill does not go far enough in assisting Local Authorities to recover 

their costs. Even with Charging Orders in place, the Building (Scotland) Act must apportion 

costs in a manner that takes into account ‘all the circumstances, including any contract 

between the parties ‘. This is because anyone aggrieved by the apportionment imposed on 

them can appeal to the Sherriff who must have regard to all the above factors when 

determining the case. (ie.Building (Scotland) Act – Section 44 (3) & (4). Cost recovery 

without a method of apportionment that is laid down by statute is uncertain, time 

consuming and not practicable to administer on any large scale. 

 

Question 2 – How will the Bill resolve existing problems and improve the ability of Local 

Authorities to undertake repairs to dangerous and defective buildings? 

Response 

The introduction of Charging Orders would in some instances provide Local Authorities 

with a more cost effective legal means of recovering the costs incurred when remedying 

dangerous and defective buildings. 

The Bill improves the ability of Local Authorities to recover costs. In this regard, it could be 

argued that Local Authorities might be more inclined to intervene in situations where they 
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have been asked to assume control of the repair of defective buildings in situations where 

the owners cannot agree to do so on a voluntary basis. It does not, however, actually 

improve the ability of local authorities to undertake these repairs since sufficient powers 

already exist to empower Local Authority involvement. 

 

Question 3 – Where could the initial capital, required by Local Authorities to undertake this 

work, be found? 

Response 

This question would seem to imply that a large financial investment and significant change 

in emphasis is expected from local authorities in dealing with dangerous and defective 

buildings if the provisions of the Bill are implemented. If this is a priority for Scottish 

Government, then measures to provide local authorities with the necessary funding will 

require separate investigation.  Charging orders will in part improve the cost recovery 

powers available to local authorities but initially they will still need to fund the repairs from 

their own financial resources. Local authorities will subsequently need to carry the cost of 

these repairs until they can be recouped from the owners.  As noted in the response to 

Question 1, without provision being made to recover costs on an equal share basis, full 

recovery is likely to be extremely time-consuming, resource intensive, subject to appeal to 

the Sherriff, and uncertain in outcome. 

 

Question 4 – Where the owner of a building is not known how, will the Bill improve on the 

current situation ? 

Response 

The Bill does not provide a solution to this significant problem. 

 

Question 5 – Are there any equality issues arising from the proposed Bill ? 

There are none identified. Any action by the Local Authority to enforce the correction of 

defects in buildings is solely dependent on their condition. All owners have a responsibility 

to maintain their buildings in a safe condition. 

 

Question 6 – What are your views on a fixed period of 30 years for repayment? 

Response 
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For smaller debts, a 30 year period would seem to be excessive. Perhaps a repayment 

period on a sliding scale based on the amount owed would be more appropriate. See also 

‘General Comment’ below. 

 

GENERAL COMMENT 

The former Property Conservation Service within the City of Edinburgh Council, assisted 

property owners with carrying out repairs to common parts of their building using the City 

of Edinburgh Council Order Confirmation Act 1991, a piece of legislation unique to 

Edinburgh.  This service ceased in April 2013. 

Work is ongoing to develop potential options for replacing this service and it is proposed 

that this will rely on a range of difference pieces of legislation, depending on the nature of 

the barriers preventing owners from taking forward their common repairs. 

In relation specifically to the development of a new service, the proposals to reinstate the 

Charging Order as another means of assisting owners who may be unable to pay their 

share of common repairs would be welcomed.  However, it is felt that 30 years is not 

suitable for all individuals and circumstances, and the opportunity for the Council to be 

flexible with this time period based on individual circumstances would be beneficial.  It 

would also be more valuable and applicable if there was minimal risk of non-recovery of 

the funds, and therefore it would be useful if the charging order was secured by prior 

ranking. 

However, colleagues in Finance have reservations over the 30 year Charging Order. The 

Council has limited resources to loan these funds over such a long period.  The Council 

can not borrow for this expenditure (as it would technically be revenue not capital), without 

express permission of Scottish Ministers.  While the 30 year payment plan is better than 

not getting paid at all or an uncertain inhibition on the property, we would want to 

encourage owners to pay as soon as possible and the existence of the 30 year option 

would discourage this.  

The unique benefit of the 1991 Order Confirmation Act is that it allows the Council to 

recover the cost of repairs on an equal shares basis across all owners responsible for the 

repair.  It would be particularly useful if the cost of common repairs could be split on an 

equal shares basis under this legislation as well. 

The proposals also provide the opportunity to assist where a non-residential property is 

involved in the repair which can, on occasion, be a stumbling block under the 1991 

Confirmation Act. 


