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Introduction 

1. COSLA welcomes the opportunity to provide written evidence to the Local Government & 
Regeneration Committee on the Policy Memorandum produced for the Defective and 
Dangerous Buildings (Recovery of Expenses) (Scotland) Bill (‘the DDB Bill’).   COSLA also 
sent comments on the financial aspect of the DDB Bill to the Finance Committee on 10 
January.  

Background  

2. COSLA is the representative body for all 32 Councils in Scotland.  Councils already have a 
statutory duty under the Buildings (Scotland) Act 2003 (‘the Act’) to deal with dangerous 
buildings within their local authority area in order to safeguard the public interest.  Councils 
also have a discretionary power to deal with defective buildings. 

 
3. The key issue in the DDB Bill for local authorities is in relation to the financial aspect of it.  

The DDB Bill would introduce charging orders into the Act that would permit Councils to 
recover the costs incurred following commissioning works to dangerous and/or defective 
buildings (under Sections 28, 29 or 30 of the Act) where the owner(s) cannot be found or 
where the owner(s) refuse or is/are unable to pay the costs. 

 
General comments 
4. Overall COSLA welcomes any additional means of recovering debt for local authorities 

performing their statutory duties.  The Financial Memorandum highlights the additional 
costs for local authorities associated with the administration of charging orders.  This cost 
is small in proportion to the cost associated with the actual remedial work on dangerous 
and defective buildings. The main issue for local authorities is therefore access to the 
funding to undertake the necessary work on dangerous and/or defective buildings.  This is 
of particular concern with the likely increase in public expectation for a more pro-active 
approach to dangerous and defective buildings as a result of the DDB Bill.  It is considered 
that the estimate of the number of charging orders within the Financial Memorandum does 
not take into account the likely increase in work carried out by the local authorities once a 
charging mechanism is put in place.  The DDB Bill may improve cost recovery but will not 
address the issue of owners seeking to avoid costs or of not having the funds to carry out 
the works for themselves. 
 

5. Local authorities are already required by the Building (Scotland) Act 2003 to to safeguard 
the public interest although responsibility for maintenance of buildings lies with the owner. 
The introduction of charging orders will permit local authorities to recover costs incurred 
following works where the owner cannot be found or refuses or is unable to pay the costs. 

 
 
Specific comments 
6. Although not provided for within the DDB Bill, it could be used to provide greater financial 

assistance to local authorities if they were ranked second to HMRC in terms of creditors, 
and if the provisions could be applied retrospectively in order to recover outstanding debt.  
This would assist local authorities in experiencing the debt recovery process, giving 
Councils greater confidence to undertake works that go beyond the statutory function of 
dealing with dangerous buildings to those that are defective. 
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7. The Committee may be aware that one urban Council currently has specific legislation that 
allows it to recover costs following work on dangerous and defective buildings.   The 
experience of this one Council is that where Statutory Notices have been used then overall 
the Council has been reasonably good at collecting the monies due but that such Notices 
do not solve all the problems.  For example, this Council is often challenged on the extent 
of the work carried out and so it is considered it might be useful to have guidance for 
Councils in assessing and justifying the level of work required. 

 
8. As the works under the Act are not improvements to Council owned assets, then the 

Council is unable to borrow without applying for dispensation from the Scottish 
Government.  Therefore Councils will need to fund such work from general revenue, which 
is only sustainable at low levels without the necessary funding requirement or the level of 
bad debt requiring cuts to Council services. 

 
9. There is a risk that building owners may sell their property before the local authority can 

register the charging order, potentially resulting in the charging order not being enforceable 
against the new owner. Experience has shown that some owners will actively seek ways to 
avoid costs resulting from dangerous building interventions. An intermediate mechanism to 
register a “notice of potential liability for costs” should be considered, which does not 
require an amount to be specified at the point of registration (similar to that available under 
the Tenements (Scotland) Act 2004). 

 
10. Care needs to be taken with the assumption of ‘savings’ as a result of the DDB Bill.  Firstly, 

an improved cost recovery rate would reduce losses but would not achieve savings, and 
secondly, such an assumption about savings need to be tempered by the likelihood that 
the level of work (and therefore bad debt) will increase if a cost recovery mechanism is put 
in place.  The level of estimated bad debt within the Financial Memorandum of £3.9m 
(paragraph 49) is also considered to be too low. 

 
11. COSLA has concerns about the 30 year repayment period, with the view that this is too 

long and that it exacerbates the funding challenges that will be faced by Councils.  There is 
concern over the delay between the Council’s expenditure and the potential 30 year 
repayment period given the large sums of money associated with some dangerous building 
interventions.  The 30 year repayment period appears excessive for the following reasons: 

i. It increases the risk of non-payment; 
ii. It ties up Council money that could otherwise be used on other services; 
iii. The administrative burden over such a long period; and 
iv. The 30 year period could potentially be longer than the asset life of the repair 

work.   
 

 
Clause 1 of the Bill introduces a number of new sections to the Building (Scotland)Act.  
Amongst those is proposed S 46D which states that a charging order "must provide"at (a) 
for the repayable amount be paid in 30 annual instalment  at (b)  in default of any such 
payment "each instalment" "is to separately recoverable as a debt".  Our understanding of 
the intention behind this is to provide an additional layer of "recoverability", as is evidenced 
by para (c) which states that any unpaid balance is immediately due for 
repayment..However the charging order in providing that payment must be made in annual 
instalments on a specified annual date, is in effect creating an annuity.  Therefore this 
could bring it within the provisions of the Prescription and Limitation (Scotland) Act 1973. 
Schedule 1 of that Act lists those obligations which are subject to a five year prescriptive 
period by virtue of section 6.  At paragraph 1(a)(ii) it lists as such an obligation : to pay a 
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sum of money due in respect of a particular period by way of an instalment of an annuity. 
Our understanding is that at present debt payable under the Building (Scotland) Act re 
Defective/Dangerous Buildings does not prescribe. Notwithstanding proposed paragraph 
(c) the risk is that the new section could be interpreted as resulting in each instalment now 
being subject to prescription and therefore, by operation of the law ceasing to be 
recoverable five years after it falls due. Therefore the Bill would benefit from some clarity in 
this regard. 
 

12. Regarding the need or otherwise for charging orders to be capable of being called up. 
We appreciate that approach has been rejected as it would be considered to be non 
compliant with the Human Rights Act. On the other hand that balance might be quite 
different in circumstances where a property is not occupied, all the more where it has been 
abandoned.  In those circumstances there is a significant disincentive upon a LA to utilise 
its powers under s28, notwithstanding that the property may form part of a tenement with 
other properties being adversely impacted.Therefore perhaps something like a two tier 
system could be introduced whereby a charging order placed on an occupied building 
could not be called up, but one placed on a building which is unoccupied (or at least one 
placed on an abandoned building) was able to be called up.  It would of course be open to 
Parliament to direct that a resolution of a local authority to call up such a charging order 
could only be made by full Council (S56 of the Local Government (S)Act 1973 could be 
amended to that effect). This would have the benefit of ensuring the resolution is subject to 
appropriate political scrutiny before it is made. 

 
13. Building owners are responsible for the upkeep and maintenance of their own properties. 

Problems usually occur when the property owner can't afford to undertake repairs or where 
there are multiple property owners and there is difficulty getting agreement to undertake 
repairs. As such it could be argued that there may be an equality issue whereby any 
enforcement action, particularly in relation to a building with shared ownership, affects 
those who are less well-off disproportionately. 
 

14. Tracing owners remains a problem in relation to Statutory Notice work on residential 
properties as is securing the engagement of (known) absentee owners.  In situations 
where councils are unable to trace owners and have undertaken works, we have been 
advised that councils’ assessments of the level of repair required are frequently 
subsequently challenged by the owners.  It is not clear from the proposals whether the bill 
will provide an opportunity to clarifiy guidance to protect councils from significant levels of 
uncollectable debt and/or protect building owners from what they may consider excessive 
bills.  

 
Links to the Community Empowerment (Scotland) Bill 
15. COSLA considers it is worth highlighting the provisions within Part 4 of the Community 

Empowerment (Scotland) Bill (‘the CE Bill’) which is currently out to consultation.  These 
provisions appear to seek to deliver a similar outcome of providing an additional debt 
recovery mechanism in relation to the Act. 

 
16. The draft provisions within the CE Bill appear to offer more flexibility for Councils both in 

that a) they are wider in scope, covering Sections 25, 26 and 27 of the Act (as well as 
Sections 28, 29 and 30 covered by the DDB Bill); and b) they are more flexible around 
repayment terms, in particular around the 30 year term stipulated in the DDB Bill.  

 
17. COSLA Leaders considered this area of  duplication at their meeting on 31 January . 

Leaders concluded that given the potentially duplicate legislation on defective and 
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dangerous buildings, that this issue would better be dealt with within the Defective & 
Dangerous Buildings (Recovery of Expenses) (Scotland) Bill, and not as a part of the 
Community Empowerment (Scotland) Bill.  

 
18. In COSLA’s view it seems sensible to suggest that the proposed intentions would be better 

served by merging the best of the two pieces of draft legislation and taking these forward in 
the Non-Executive Dangerous & Defective Buildings (Recovery of Expenses) (Scotland) 
Bill.  Not only would this strengthen the narrative of the Community Empowerment 
(Scotland) Bill, it would also ensure that a matter regarding the statutory role of councils 
would receive appropriate scrutiny in a Bill specifically dedicated to Local Government.   
 
 

COSLA 
January 2014 
 


