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Stage 1 consideration of the Defective and Dangerous Buildings (Recovery of 
Expenses) (Scotland) Bill 
 
1. What are the advantages and disadvantages of the proposed Bill?  
 
At present, cost recovery is pursued as a civil debt. Should an individual or company 
become insolvent, then any debt in relation to work under the Act ranks with all other 
creditors and often has a lower priority debt. Additional legal cost can also be incurred 
where costs have to be pursued through the courts. Local Authorities require the option of 
pursuing costs and the introduction of charging orders would greatly assist this process. 
Although the introduction of charging orders is seen as a better alternative than already 
exists, it should be recognized that local authorities would still incur costs in dealing with 
dangerous and defective buildings. The introduction of charging orders will improve the 
cost recovery options available to a local authority for dangerous buildings, where the local 
authority has a duty to act, but they will do little to stimulate activity for defective buildings, 
given the lack of a statutory duty within the Act.  
 
The introduction of charging orders will allow for the debt to be registered against a 
property with a repayment schedule agreed. However, if the owner defaults then the 
authority would still have to pursue the owner through the courts or wait for reimbursement 
at the point of sale. Should enforcement action be taken owners of building(s) which have 
negative equity the remedial costs incurred to make the building safe could far exceed the 
value or sale price of the building/land. Accordingly there will still be instances where 
money will not be recovered. 

  
The proposals indicated within the Community Empowerment (Scotland) Bill allow more 
flexibility in setting a repayment term in relation to debt incurred and have a wider scope, 
covering Local Authority enforcement under Sections 25-27 via a Notice of liability for 
expenses. This degree of flexibility should be mirrored within the Defective and Dangerous 
Buildings (Recovery of Expenses) (Scotland) Bill.  
 
In the case of a mandatory duty, it is essential that the Local Authority tax payer is not 
disadvantaged by the actions of individuals in failing to maintain or secure their buildings. 
The introduction of charging orders would provide a better alternative than currently exists 
within the Building (Scotland) Act 2003. However, consideration should also be given to 
incorporating the proposals included in the Community Empowerment (Scotland) Bill as a 
means of providing greater flexibility; the same argument applies, of course, when Local 
Authorities do decide to take action in respect to a defective building. 
 
Within Section 46E(4) it would appear that the charging order is not transferable to a third 
party if the charging order is not registered, i.e. due to a quick sale of the property before a 
charging order can be registered this would result in a Local Authority being unable to 
raise a charging order on the property. Provisions similar to those contained within the 
proposed Community Empowerment (Scotland) Bill in relation to a Notice of liability for 
expenses would give flexibility in connection with such events. Alternatively,  
an option to register a notice of potential liability for costs, similar to that available under 
the Tenements (S) Act 2004, which does not require an amount to be specified at the time 
of registration. Section 46E would have to be reworded to allow for this. 
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2. How will the Bill resolve existing problems and improve the ability of local authorities to 
undertake repairs to dangerous and defective buildings?  
 
The introduction of charging orders will improve the cost recovery options available to a 
local authority, although they will do little to stimulate activity generally with no access 
available for funding for the remedial works. Charging orders will aid the recovery of costs 
options available to a local authority for dangerous buildings, where the local authority has 
a duty to act, but they will do little to stimulate activity for defective buildings, given the lack 
of a statutory duty within the Act.  
 
Consideration should be given to including the proposals indicated within the Community 
Empowerment (Scotland) Bill to allow further flexibility in providing for the repayment of a 
debt. 
 
In respect of dangerous buildings, where a local authority has incurred costs and the 
owner cannot be traced to recover these costs, the local authority can use section 45 of 
the Building (Scotland) Act 2003 to seek authorisation from the Scottish Ministers to 
compulsorily purchase the building and/or its site. It would be a more meaningful 
improvement to see direct powers to recover costs by Compulsory Purchase Orders 
(CPO’s).  The only CPO powers in the Building (Scotland) Act 2003 are contained in 
section 45 and are very restrictive.  These powers can only be used for dangerous 
buildings and only where the owner is not known. Consideration should be given to 
extending these powers to allow CPO powers where the owner is known and in relation to 
all works undertaken under Section 28, 29 & 30 of the 2003 Act. 
 
 
3. Where could the initial capital, required by local authorities to undertake this work, be 
found?  
 
The initial capital, required by local authorities to undertake this work may be minimal. The 
Bill should have a positive financial impact for local authorities both in terms of repayment 
and legal costs of pursuing debt. The use of charging orders will enable local authorities to 
improve their cost recovery rates to recover more of their outstanding debt, while also 
providing more certainty in recovery over existing cost recovery procedures. 
 
 
4. Where the owner of a building is not known how, will the Bill improve on the current 
situation?  
 
Where the owner of a building is not known the Bill will provide local authorities with the 
option of placing a charging order against a building, where the owner cannot be traced, or 
it is uneconomical to pursue the building owner via a civil debt. This will supplement the 
existing cost recovery powers and will link the debt to the Land Register or if appropriate, 
register of Sasines. The prospect of a charging order secured on their property should in 
addition encourage the building owner to settle the outstanding debt or enter into 
negotiation with the local authority.  
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In respect of dangerous buildings, where a local authority has incurred costs and the 
owner cannot be traced to recover these costs, the local authority can use section 45 of 
the Building (Scotland) Act 2003 to seek authorisation from the Scottish Ministers to 
compulsorily purchase the building and/or its site. It would be a more meaningful 
improvement to see direct powers to recover costs by Compulsory Purchase Orders 
(CPO’s).  The only CPO powers in the Building (Scotland) Act 2003 are contained in 
section 45 and are very restrictive.  These powers can only be used for dangerous 
buildings and only where the owner is not known. Consideration should be given to 
extending these powers to allow CPO powers where the owner is known and in relation to 
all works undertaken under Section 28, 29 & 30 of the 2003 Act. 
 
 
5. Are there any equality issues arising from the proposed Bill?  
 
There does not seem to be any equality issues arising from the proposed Bill. The Bill’s 
provisions would not appear to be discriminatory in any way. Although applying a charging 
order to a property might affect the market value of property this is mitigated in that the 
work carried out will be in the public interest both in terms of public safety and return to the 
public purse. 
 
The introduction of charging orders, where the debt is secured on the property and not the 
person, would have a positive impact on equalities as it would enable those on low 
incomes to pay off the debt at a more manageable rate.  
 
 
6. What are your views on a fixed period of 30 years for repayment? 
 
A fixed period of 30 years is thought to be too long in most instances for a local authority to 
recoup their costs. The repayment period should be able to be negotiated between both 
parties taking into account the amount of debt, financial position and assets available to 
the owner of a building.  
 
The proposals indicated within the Community Empowerment (Scotland) Bill (CEB) and 
currently used in the Historic Environment (Amendment) (Scotland) Act 2011 and High 
Hedges (Scotland) Act 2013 allow more flexibility in setting a repayment term in relation to 
debt incurred via a Notice of liability. This degree of flexibility should be mirrored within the 
Defective and Dangerous Buildings (Recovery of Expenses) (Scotland) Bill. 
  
  
 


