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Submission from South Ayrshire Council 

 

South Ayrshire Council’s (SAC’s) response is set out below and reflects the response on this Bill to 

the Scottish Parliament Finance Committee and to the similar ongoing consultation on the 

Community Empowerment (Scotland) Bill. 

 

1. What are the advantages and disadvantages of the proposed Bill? 

Response: 
Advantages 

 The re-introduction of wider powers to use a Charging Order (CO) to recover Local 
Authority (LA) expenses in making safe dangerous buildings should improve the 
recovery of costs and encourage LA’s to act.  

 The increased scope of the Bill to extend Charging Order (CO) powers to cover 
defective buildings should encourage greater Local Authority (LA) activity in this 
area. 

 LAs experience problems where action is followed by a transfer of ownership and 
it is expected this will be covered by the CO ensuring payments are made before a 
sale is complete. 

 
Disadvantages 

 The increased scope of the Bill to extend the use of CO’s where buildings are 
dangerous and to cover defective buildings should encourage greater Local 
Authority (LA) activity in this area and lead to a potential increase in costs 
incurred.   

 The proposal to reintroduce wider powers to issue Charging Orders will assist 
with the recovery of costs in particular in relation to clarifying the extent of the 
LAs expenses and the problems associated when property ownership changes.  
However, it does not directly enable the recovery of expenses where the owner 
does not have the funds or is unwilling to make payment.  Consequently, LAs will 
continue to have doubt concerning recovering costs.   

 CO’s will not in themselves ensure greater cost recovery.  Although they should 
be a useful tool to help improve cost recovery they do not provide a complete 
solution and as a consequence it is anticipated that LA’s will continue to be 
exposed to financial risk arising from the Bill.  For example, where the owner of a 
property does not have funds to repay the Council, a CO may assist the LA in 
recovering costs incurred at the point in time when a property is sold, but not up 
to that point.   

 Where the cost of the work is greater than the value of the property (e.g. SAC is 
currently negotiating a contract to demolish buildings on a site contaminated with 
asbestos where the cost will exceed £300,000 and the residual property value is 
less than £100,000) then a CO will not assist the local authority in fully recovering 
expenses. 

 The promotion of 2 pieces of legislation, this Bill and the Community 
Empowerment (Scotland) Bill is not the ideal situation and merging the legislative 
proposals is favoured, if possible.  This would give a simpler approach and avoid 
the possibility of creating confusion. 

 

2. How will the Bill resolve existing problems and improve the ability of local authorities to 

undertake repairs to dangerous and defective buildings? 

Response: 
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LAs need to improve their ability to recover costs when undertaking work on defective 

and dangerous buildings.  Historically there has been a serious risk of not recovering 

expenditure in these situations and this has created difficulties for LAs being unable to 

secure alternative funds to carry out works to private properties.  In many cases taking 

action in relation to dangerous and defective buildings falls to the Building Standards 

service in LAs and the impact of not recovering costs damages the annual revenue 

budget to provide a range of services.  In particular, the important and separate role of 

verifying Building Warrant work can be affected by the reduction of staffing levels in LA’s 

Building Standards establishment.  Consequently, the use of CO’s is viewed as a 

welcome improvement to cost recovery legislation and considered necessary if 

intervention by LA’s is to be encouraged.  

Problems with buildings becoming unsafe is becoming a more frequent occurrence and 

often the owner is known but is unable or unwilling to pay for works to make a building 

safe for a variety of reasons including no working capital, no access to finance and 

negative equity.  The proposals to use CO’s in this Bill will go some way to alleviate the 

problems for LA’s by offering owners a route to repay LA’s for capital works or the 

potential for LA’s to recover expenses at point of sale.  However, although a CO would 

provide an opportunity to provide finance over a long term with small repayments this 

can be ignored and in these circumstances the introduction of powers for compulsory 

purchase as a last resort would create an opportunity for the  

SAC supports each and every available route to recover expenditure to deal with 
dangerous and defective buildings and to this end recommends existing powers are 
improved with all the tools currently proposed within both the Community Empowerment 
(Scotland) Bill and the Defective and Dangerous Buildings (Recovery of Expenses) 
(Scotland) Bill.  This would give the following tools as a minimum number of routes for 
cost recovery - 

o Debt recovery  
o Notice of Liability 
o CO 
o CPO 

 
These tools could be used selectively and either individually or collectively depending on 

several factors including the profile of the owner, the size of the outstanding debt and 

the condition of the property.  For example, the recovery process may be initiated by 

debt recovery and although this may work well for minor works it would not be 

straightforward for large expenditure where, for example, the property value is lower than 

the costs of the works.  Where debt recovery was unsuccessful it could lead to the 

simple Notice of Liability process to register a warning to any potential purchaser, 

without an appeal process.  In the longer term the CO would be more effective by 

inhibiting the sale of a property until expenses were paid and would also be helpful for 

some owners who were unable to pay unless the Council made available a payment plan 

over a number of years.  Where other methods of recovery fail the legislation should 

include CPO powers as measure of last resort and this should be extended to any case 

where it is appropriate.  The CPO would then be a strong tool for enabling LA’s to 

recover costs, however, to be effective the CPO procedure needs to be kept simple and 

not lengthy or cumbersome.   
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3. Where could the initial capital, required by local authorities to undertake this work, be 

found?  

Response: 
More needs to be done to provide suitable funding to LAs that embark on this work and 

one possible solution to how these costs could be met is a central capital fund allocation 

(e.g. similar to that employed for flooding) that could support LAs until the costs 

incurred were recovered.  

4. Where the owner of a building is not known how, will the Bill improve on the current 

situation? 

Response: 
At present section 45 of the Building (Scotland) Act 2003 provides for CPO powers where 
the owner cannot be found, consequently, it is difficult to see how the Bill improves upon 
this.  However, the same powers are not currently available in relation to defective 
buildings and although the proposals for CO’s in the Bill will be useful they should be 
augmented with CPO powers where appropriate. 
 

5. Are there any equality issues arising from the proposed Bill? 

Response: 
The use of CO’s will provide a route to, in effect, repay capital borrowing that may 
otherwise be unavailable to owners as a result of a number of issues, including negative 
equity, low income, low credit  threshold etc. 
 

6. What are your views on a fixed period of 30 years for repayment? 

Response: 
The period for repayment should be flexible enough to vary the length of term for 

repayments, not fixed to 30 years or less but flexible to range from 12 months to several 

years up to 30.   

 


