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1. What are the advantages and disadvantages of the proposed Bill 

Advantages 

 A Local Authority (LA) may avoid the need to pursue the debt through the 
courts and incur the cost of that.  Generally costs are not always recoverable 
and even then judicial expenses are limited.  

 Civil litigation can be an uneconomical way for LAs to recover the debt 
incurred in complying with their statutory duties to render dangerous 
buildings safe for the public etc resulting in costs incurred being written off 
and incurred as bad debts. This can fall to a LA’s building standards 
department to incur. Thereby greatly affecting their budget (and desire to 
become involved with and carry out work on dangerous and defective 
buildings.  

 It may provide for immediate payment by way of instalments from a 
landowner, prompt payment when the land is sold and ensure a LA is 
protected from their debt prescribing.  

 It could be administratively simpler for LAs to apply and obtain payment for 
the work they have carried out under a statutory duty.  

 Recovery of costs in registering the Charging Order (CO) is appropriate.  

 Interest on the debt where it is not paid in accordance with the proposed 
methods of instalments is a useful tool of enforcement of the CO.  

  
Disadvantages 

 COs as proposed provide an unviable length of time for repayment. Financial 
budgets and other planning by LAs is generally done on an annual basis. 
The cost is incurred immediately and not over any length of time. By only 
proposing that a CO will provide for repayment over 30 years it is unlikely a 
LA will see this is a viable option, preferring maybe to just pursue the debt 
through the courts in the ordinary course and only use COs where the debt is 
low level and prospects of repayment low.  

 COs like inhibitions can remain in place for a long time and until the 
registered property is sold, remortgaged etc, with payment being required to 
provide a clear and marketable title. The disadvantage of this and for a LA in 
using a CO is that the debt can remain outstanding for some length of time 
and with 30 years to repay the debt little impetus on a land owner to address 
the debt.  

 The Bill as drafted suggests there would be no default until the 30 annual 
payment is due and it is only then it would fall to be repayable as a debt. If 
this is correct, it is unrealistic to expect a LA to sit with a debt, which could 
arguably accrue interest, until the repayment period has entirely passed. In 
the normal course of commercial debts, there would be a point at which, if 
say 2 or 3 repayments have not been made the owner would “default” and 
the whole debt could become due and repayable immediately.  
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 There is, as the Bill stands, no obligation on a LA to provide a clear outline of 
the work, which has been carried out or of the actual costs incurred with a 
breakdown. Any CO without this information will stand to be successfully 
challenged by an owner who cannot easily ascertain from the CO what the 
debt is for.  The amounts due should be clearly ascertainable from the terms 
of the CO. Summary diligence should not be used by a creditor unless they 
clearly formulate the basis on which the debt is due and agreed this in 
advance with a debtor or they demonstrate it as part of the CO. Although a 
LA is under a statutory obligation to do the work, as matters stand, they have 
to seek repayment through the courts if it is not paid. This provides a method 
by which the debt can be scrutinised. Absent of that a LA could be 
challenged by a land owner for registering a CO, leaving it to be discharged 
and the matter disputed whilst the land is then sold. A schedule or scope of 
works and invoices of third parties’ costs should be provided with the CO. 
This may be especially important if the repayment period is to be so lengthy 
as files can be destroyed or original parties to the situation no longer 
available for comment etc when the debt is then to be repaid and the 
charging order discharged.  

 There should be a clear provision for a period of time in which an owner can 
challenge the CO. A LA needs certainty that they can recover the debt 
whether by way of instalment or when the land is to be sold, without the 
possibility of a challenge being raised later and after the CO has been 
registered. Provision could be made that a LA should make reasonable 
attempts to contact the registered owner by post and to leave a copy notice 
at the building, so as to raise awareness of the CO being registered.  

 The provision on interest being applied is open to each LA to interpret and 
apply as they see fit. It would be more appropriate to fix a rate of interest or 
link it to current interest rates – i.e. 0.5% above base etc. Also that interest 
may only be applied by a LA in specific circumstances e.g. on default of an 
instalment and that is only on that instalment and not the whole debt thereby 
calculated accordingly.   

 An owner should be able to call upon a LA to discharge the CO on 
repayment of the debt and on provision of costs for that discharge. This 
would avoid delay by the LA and ensure any sale can proceed, with provision 
of appropriate mandates for payment etc.  

 Provision should be made to ensure it is clear a CO will remain registered 
with the title for as long as it takes the debt to be repaid, it is not affected by 
failure of an owner to pay an instalment nor if the LA choses to recover the 
debt through the courts etc.  

 Can registration of a CO ensure a debt does not prescribe? Provision can be 
made to ensure a LA is still entitled to pursue the debt, on failure of an owner 
to pay X number of instalments, but has to take that action within X number 
of years so that normal rules of prescription do not apply i.e. from five years 
of the debt being incurred. Otherwise, at what stage might a LA lose its 
ability to reclaim the costs incurred in complying with its statutory duties and 
find it has forgone its ability to pursue the debt through the courts?  

 The core term of the CO being 30 years for repayment is unrealistic and 
would be more effective if referring to the total debt. Provision for 30 years 
could be entirely disproportionate to the debt e.g. work costing £5000 is 
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carried out and a LA administrative fee of say £500 (including registration 
costs).  An owner on the current drafted Bill is allowed 30 years to repay this. 
This equates to £183.33 per year.  
 
Whereas if provision were made for a shorter period of time of repayment 
then the amount due to be paid increases and the LA recovers the debt more 
quickly and effectively. The longer the debt takes to recover the more 
administration costs incurred by a LA. If there is concern about a landowner 
being required to make instalments over an unrealistic period then some 
form of calculation might be more appropriate or a maximum amount 
repayment by a landowner in one year set by legislation.  

 A LA might prefer to choose payment by bi-annual instalments or even 
instalments as agreed with a landowner that suits parties better.  Thereby 
ensuring the debt is repaid at a suitable pace and amount for the LA and/or 
landowner. It is not necessarily beneficial to prescribe the length of time at 
which repayment must take place. The circumstance in which a LA has 
carried out work under its statutory obligations varies, as does the amount 
due for the work.  

 At what time of year is the landowner obliged to repay the debt? Should this 
be reference to when the CO is registered? There needs to be provision for a 
date to be set, otherwise it could be become a point of dispute as to when 
the instalment is overdue/unpaid.  

 Parties could be entitled to chose mediation or arbitration, if there is dispute 
regarding the debt or the CO rather than involving the courts and the 
landowner being required to challenge registration of the CO, possibly by 
reference to the Court of Session. The method by which a landowner may 
challenge a CO at minimal cost is not entirely clear to legal practioners or 
LAs and should address the wider issue of Access to Justice.  

 
2. How will the Bill resolve existing problems and improve the ability of local 

authorities to undertake repairs to dangerous and defective buildings? 
 

The Bill will not necessarily address the existing problems for reasons outline above. 
There may be little motivation by a LA to incur cost at all where recovery of the debt 
is still seen as something of an arduous task and unlikely to see repayment of a debt 
in the shorter term.  

 
COs as proposed are not necessarily a solution to the real issue, which is to address 
the ever increasing age and dilapidation of buildings, resulting in LAs having to carry 
out work to comply with their statutory obligations.  

 
LAs deal with many buildings that would largely benefit from more work being done 
than the alternative, which at its extreme would be nothing. A LA may just fence off a 
dangerous building in order to meet is statutory obligation.  

 
All things being equal a LA’s should only carry out the minimal amount of work 
required to comply with its statutory obligations and ensure the public’s safety – as 
that is all they may ultimately recover from a land owner. On one view that is correct 
and all a LA should do where the work is urgent. Legislation does not provide for a 
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LA to do what they see as fit for the building, but rather just what is absolutely urgent 
and necessary under S29. Where a LA incurs debts by virtue of a landowner’s failure 
to upkeep its buildings and prevent their dilapidation though a LA is empowered to 
carry out that work, but of course reluctant to do unless really imperative for safety 
reasons. Preventing further dilapidation may be part of that and could form some of 
the works, but in the knowledge a LA has little prospect of recovering those costs 
they will do the minimal amount of work necessary and may chose to not intervene at 
all.   

 
A LA having strong debt recovery tools at their disposal to recover costs is the only 
way to make the legislation effective and ensure that the increasing number of 
dilapidated and dangerous buildings can and will be dealt with by LAs. As the Bill 
stands a LA is unlikely to feel much more empowered to anything but minimal work 
under the legislation. It may find in some circumstances a CO useful as a way of 
eventually recovering payment but again with little guarantee or short term prospect 
of recovery.  

 
 
3. Where could the initial capital required by local authorities to undertake work 

be found? 
 

The Bill does not appear to anticipate their being a change in the current 
arrangements and LAs are still to find the capital themselves to carry out dangerous 
building work. There could be a method by which a LA can apply for grants 
retrospectively from a centrally funded Government fund to ensure they can continue 
to finance the work needed to comply with their statutory obligations. A situation can 
arise, which involves just one dangerous building, that will absorb all the capital a LA 
has set aside for dangerous buildings then leaving it to take a view on other 
situations and the need to incur other costs and work.   

 
4. Where the owner of a building is not known how will the Bill improve on the 

current situation?  
 

It will not necessarily given the anticipated core terms of the CO. If an owner cannot 
be found court action can still be raised and an inhibition (on the dependence or on 
decree) registered. Either way the effect would be that the debt remains with the LA 
until such time as the land is sold etc if repayment is not made by a landowner, which 
is not uncommon. Especially where many landowners are registered limited 
companies, with limited liability and no other assets.  

 
5. Are there any equality issues arising from the proposed Bill?  
 

No.  
 
6. What are your views on a fixed period of 30 years for repayment? 
 

As above – this is seen as a disadvantage. It is too long and does not account for the 
amount of debt which may have been incurred by the LA in carrying out the work, 
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which can vary tremendously depending on the type of building and basis on which 
work is carried out in terms of the legislation.  

 
7. Other comments.  
 

The Committee should consider the basis on which a CO could work in practice and 
on the basis so far provided for. A CO is a useful tool, but it could be made quite 
ineffective and unattractive if not thoroughly considered and LA’s undermined by a 
long repayment period and being tied to that.  

 


