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Comments by IHBC (Scotland)  -                                                                                    Dave Sutton - 12 Feb 2014   

on 

Defective and Dangerous Buildings (Recovery of Expenses) (Scotland) Bill 

 

The Bill is available here with explanatory notes here and an article in Holyrood magazine that 

outlines the MSP’s aims here. The committee seeks oral evidence on the following questions: 

1. What are the advantages and disadvantages of the proposed Bill? 
 

(1A) IHBC (Scotland) is concerned that the “Keeping Scotland Safe” Briefing Note and the objective of the Bill 

fails to recognise the other relevant legislation (other than the Building (Scotland) Act 2003 - s.28 Defective 

Building or s.29 Dangerous Building Notice) that apply – in particular:- 

• Town and Country Planning (Scotland) Act 1997 - s.179 Amenity Notice(as updated by Planning etc 

(Scotland) Act 2006) 

• Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997 - s.49 Urgent Works Notice or 

s.43 Repairs Notice (as updated by s.25 Historic Environment  (Amendment)(Scotland) Act 2011 

In particular it is disappointing that the commentary fails to recognise and address the potential conflict 

between a s.29 Dangerous Building Notice (where demolition is a means of compliance) – which - if 

applied to a Listed Building or heritage building in a Conservation Area – would be encouraging the owner 

to carry out a prosecutable offence. This can be addressed (as per s.35 of Building (Scotland) Act 2003) by a 

simple one line requirement on formal notices – where served on a listed building or on a heritage building 

in a Conservation Area – to point out the separate need for Listed Building or Conservation Area Consent 

and to require consultation with the Council’s relevant conservation expert (or Historic Scotland).  

This rather narrow focus on Building Act Notices thus fails to embrace and apply a common approach to 

the related Planning and Listed Building actions in default (see 5A below). Encouraging demolition via a 

Dangerous Building Notice does not necessarily solve the long term blight of the vacant or gap site. 

 

(1B) Whilst IHBC agrees that the current situation does not work well and that there is a lack of proactive work 

- the main danger is that the Bill seeks to tackle the results of the problem – rather than address how the 

problem might be prevented in the first place. In particular it fails to explore options such as:- 

� How a formal “Duty of Care” might best be promoted – perhaps starting with a formal legislative 

responsibility on all public bodies to protect, enhance and have special regard to Scotland’s historic 

environment in exercising their duties, and to designated assets in state ownership. 

� How a fiscal policy could better encourage building repair and maintenance (eg say a £3,000 tax 

allowance over a 3 year period) to help improve maintenance, or  

� Exploring whether – as recently suggested for London – Council Tax could be able to be applied at a 

double rate on vacant properties after due notice (say 2 years to allow time for action to sell or 

renovate the property). This seeks to address the current position that currently there is minimal 

financial penalty (indeed often a tax saving) on owners arising from letting a building deteriorate to 

the point of becoming uninhabitable, or   
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� How a lower VAT rate would act as an incentive to encourage repair and maintenance work (as 

opposed to the current new build VAT incentive. This might also address the current incentive to use 

non-VAT registered companies - and the related “cash” economy. IHBC has worked with many other 

groups (such as Federation of Master Builders) to research the benefits of a lower (5%) VAT rate for 

heritage building repair work – and will be updating this research at a Westminster Parliamentary 

Reception on 3 March 2014. All too often a 20% VAT rate adversely affects the viability of 

refurbishment projects – favouring housebuilders over home owners. Hopefully government will 

realise that a simple, cost-effective relaxation of tax on maintenance and repairs can offer a much 

wider range of benefits to the treasury, while also supporting carbon reduction, building standards, 

heritage skills, and cheaper heating bills, as research and experience both demonstrate, or 

� How “short life” uses might be encouraged – whether from a national Scottish Short-life Housing 

Association, or encouraging “pop-up” temporary uses. Temporary Licences (of at least 2 years) can 

help minimise deterioration during the development process and facilitate effective temporary uses.. 

Any of these options are likely to be more successful than the suggested “certification and inspection” 

(MoT) regime suggested. 

 

(1C) Whilst case law (Stroud LGO maladministration case) has established the need for Councils to consider the 

appropriate use of relevant legislation (Building Act s.28 Defective Building or s.29 Dangerous Building Notice; 

or Planning Act s.179 Amenity Notice (to remove but not improve position); or (where listed or in a CA) a s.49 

Urgent Works Notice or s.43 Repairs Notice) – there is little incentive to actually use the legislative powers – 

and no existing duty of care or requirement to have special regard to expert advice (as for example, with 

Perth City Hall case). In particular – there is a point where the costs of carrying out works in default is simply 

too great to allow a Council to justify action. Thus overall – and in the absence of any data in SHEA (Scottish 

Historic Environment Audit) or elsewhere – these formal notices are generally poorly used. Such notices are it 

is suggested used even less than the Building Act Notices (only used by 6 authorities in Scotland). Too often 

public safety (via a Dangerous Buildings Notice) is used to go down the demolition path. 

 

For example, there are very very few uses of a s.43 Repairs Notice as the only enforcement powers are 

Compulsory Purchase – with a high risk of legal challenge and attempts to argue for a high “residual 

value” of the site. These used to be linked via a “back-to-back” agreement with a Building Preservation 

Trust to securing the refurbishment of a Building At Risk – an option now little used. There would be a 

much greater interest in utilising such notices if – after due notice – the Repairs Notice allowed the 

building to be acquired for a nominal sum (say £1) (see for example the Arnos Vale Cemetery, Bristol case). 

Again – the low (but effective) use of such notices was identified in an IHBC survey (some years ago by Bob 

Kindred) which indicated that only 1 in 20 notices actually needed follow up action.  

 

Indeed at the Scottish Government seminar on CPO powers (s.189 of T&CP (Scotland) Act 1997) a few years 

ago the concept of unlocking such sites through such a “Council CPO for a nominal sum” approach - with 

the property then being immediately auctioned (with a legal agreement to secure repairs within a 

reasonable 12 or 18 month period) was reported – having being used extensively and successfully by a 

number of English Councils (Kings Lynn & others). It was suggested that wider use of CPO powers was the 

way to give teeth to existing notice procedures (whether Housing, Building Act, Planning or Conservation). 

However the current perceived risks in Scotland of taking even temporary responsibility for a vacant or 

derelict building to facilitate such an auction- based solution have again limited any take-up. 

 

(1D) There is undoubtedly an urgent need for an improved framework to tackle vacant and derelict buildings. 

The latest Buildings at Risk Register (BARR) (2013) has Scotland BAR at 8% (albeit falling) whilst in England 

there are 4% BAR (albeit rising). In part this reflects the Annual BAR survey in England – which is only done 

bi-annually in Scotland - and the specific targeting of lottery and English Heritage grants on BAR in 

England. (Note that the BARR data compares Cat A (Scotland) with Grade I and II* (England) – with a small 

variance of 9% to 9.3% of all listed buildings). As a leaked Historic Scotland report in Oct 2013 indicated – 
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there is estimated to be some £176 million needed immediately to tackle the Heritage backlog – let alone 

the wider repairs backlog (estimated as £1.2 billion in Edinburgh alone).  

 

This underfunding and lack of a robust preventative approach is the real crisis in Scotland’s Heritage that 

needs to be urgently tackled. In part the various Heritage Lottery conditions, Housing Association funding 

structure, and the economic climate (leading for example to school, NHS, and Court closures) – as well as 

increased VAT - have combined to make it very difficult for refurbishment and re-use schemes to “stack up” 

(compared to 4 or 5 years ago). Councils are, for example, not required to have an active Building 

Preservation Trust in their area (though Historic Scotland funds one in each City). Guidance (in so far as it 

exists) for Asset Management Plans seldom goes beyond simply listing heritage assets (if that) with no 

Duty of Care or other requirements (eg to identify preservation/ reuse strategy). The emerging policy 

emphasis on “Town Centres First” or “Creating Places” need to be rooted in valuing, retaining and 

celebrating the existing heritage if they are to be successful. The jury is still out on this. 

 

(1E) Equally the Scottish Government’s welcome emphasis on Sustainability has not yet recognised the importance 

of embodied energy or linked this to prioritising the retention and reuse of building assets. Indeed the Scottish 

Government slipped through - without any consultation - a lax approach to controlling demolition in the 

planning process (The Town and Country Planning (General Permitted Development) (Scotland) Amendment 

Order 2011) – relying on complex wording and inferring by omission. All too often a cleared site is perceived 

as a success. Embodied Energy needs greater emphasis as part of a successful sustainability strategy. 

 

(1F) The whole formality of the proposed charging order and treatment as a “land register” issue with monthly 

repayments is potentially excessively complex for the many default works – many of which are likely to be 

under say £20k to £30k. The related civil debt recovery procedures further hinder current recovery of costs.   
 

2. How will the Bill resolve existing problems and improve the ability of local authorities to 

undertake repairs to dangerous and defective buildings? 
 

(2A) The introduction of Liability Orders (under The Historic Environment (Amendment) (Scotland) Act 2011) has – 

although little used in practice as yet – helped strengthen the ability to recover costs from “paper company” 

owners – who used to move ownership of the building around to evade recovering costs. Whether “Charging 

Orders” (as proposed by the bill – as a charge on the land) – or as “Liability Orders” (with liability on 

owner(s)of the land) – this ability to tie incurred costs to the land AND owner(s) is essential.  

 

However there may be merit in promoting a common recharging approach (also covering default action in 

relation to Planning Act s.179 Amenity Notices) – which as well as tying costs (including interest) to the 

land value - also allows cost recovery against individual Directors (if they have other assets).  

At the same time any recovery process needs to recognise the position of someone inheriting a difficult 

property who may be pleased to get rid of the responsibility (eg promoting a voluntary agreement to take 

property to auction), or where market values are such as to deter action. 
 

3. Where could the initial capital, required by local authorities to undertake this work, be found? 
 

(3A) Most Council’s have an allocated fund for such Building Act work (say £70k to £100k) – but this is now 

frequently utilised to its maximum at present due to the delays in securing the repayment of past costs – in 

turn deterring action on current problems. With only a 48% recovery rate there is little appetite for action. 
 

(3B) The availability of a small national budget which could be bid for would in itself be likely to encourage 

more robust action – as well as better inform the Scottish Government of the extent of the problem. This 

might be appropriately funded for example from waste levy. 
 

(3C) Equally the legislation (clause 46C) might be sharpened to confirm that legitimate legal costs 

(“administrative or other expenses”) can be added to the building repair costs – so reducing this frequent 

area of dispute. Such on-costs might sensibly be capped at a maximum of  around 5% to 7% of the cost of 

works. Clause 46C (2)(c) re interest costs is welcome. 
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4.       Where the owner of a building is not known how, will the Bill improve on the current situation? 
 

(4A) There does need to be a succinct mechanism for dealing with land or properties with an unknown owner. 

There might usefully be a process – where reasonable steps have failed to identify the owner – to allow 

action to be taken to get the property onto the market and into a positive use. This affects other formal 

actions (eg compulsory purchase). The suggested “equal apportionment” provides a useful start. 
 

(4B) Caution needs to be raised with clause 46E (4) Registration – given for example the difficulties in 

ascertaining title (eg for Tree Preservation Orders) – and to ensure that there is not a gap between costs 

being incurred and a charging order being registered – where section 4 appears to allow “ignorance” to 

offer a let out. The charging order needs to be able to be “provisionally registered in advance” with Land 

Register to reduce the risk of abuse of this clause – and effectively negating the purpose of the bill.  
 

5.       Are there any equality issues arising from the proposed Bill? 
 

(5A) There would be a benefit – if Charging Orders are to taken forward alongside the Listed Building “Liability 

Orders” - to amend s.1 to also refer to s.179 of the Town and Country Planning (Scotland) Act 1997 as 

amended by Planning etc (Scotland) Act 2006, and s.49 and s.43 of the Planning (Listed Buildings and 

Conservation Areas) (Scotland) Act 1997. 
 

(5B) The wording of clause 46C (1)(b) is considered to be too open ended – and needs to be qualified ... eg “any 

amount determined by the local authority as reasonably incurred in relation to tackling the land in 

question”. 
 

(5C) Para 6 and 7 of the Explanatory Notes repeats the frequent failure to identify the legislative caveats on the 

use of sections 29 and 30 of the Building (Scotland) Act 2003 to take account of the parallel Listed Building 

legislation. Good practice requires the relevant conservation expert to be consulted prior to taking action 

on a relevant building – and any Building Act notice served also requires to note that unauthorised work to 

a listed building can be a prosecutable offence. The Explanatory Notes need to be corrected to recognise 

the position of a Listed Building. 
 

(5D) IHBC would support greater flexibility in the tight periods that exist (7 and 21 days) under a s.28 Defective 

Buildings Notice. In general more reasonable time periods for action are applied. It does however also 

need to be recognised that owners are adept at finding reasons and excuses for failing to take action – 

whether under a Building Act Notice or Urgent Works Notice.  
 

6.       What are your views on a fixed period of 30 years for repayment?  
 

(6A) This is considered to be far too long a period – and it is suggested that a 10 year maximum repayment 

period should be aimed for. Whilst many leases require a 25 year minimum term to facilitate external 

funding; legal property issues can have a 20 year life – and many related retention documents having a 

maximum 5 or 10 year life. Flexibility in the length of a charging order is essential (to avoid a 30 year 

charge over, say, a relatively small £3,000 cost, and to avoid excessively complex calculations). Thus in 

defining Charging Orders (Schedule 5A para 2) sections (d),(e) and (f) need greater flexibility. For example 

– if the land was sold it is unclear whether the priority is to clear the charging order or whether it would 

continue?  
 

(6B) Equally it is unclear what further actions would be possible under Schedule 5A para 3 (b). 
 

(6C) The charging order assumes that annual payments apply. There may be positions where quarterly or even 

monthly repayments are more appropriate (eg if costs are being repaid out of a salary). 
 

(6D) Clause 46D (2)(a) also suggests that the amount to be repaid is a “negotiable sum” - and so likely to 

encourage extensive negotiation – when in practice where the Council has incurred the costs (with due 

notice to owner and multiple quotes to ensure they are competitive) they are in effect “non-negotiable”. 

Where land values are insufficient – clearly a Council may have to write off costs. But if the sum is seen as 

negotiable then this will act as a deterrent to formal action. 

 
 

  

Local Government and Regeneration Committee  
Scrutiny of the Defective and Dangerous Buildings (Recovery of Expenses) Scotland Bill 
Submission from IHBC DD28



5 
 

The Community Empowerment Bill proposes to tackle the same issue a different way 

48. Communities can be affected by buildings which become dangerous or defective, for example by falling 

into disrepair. Local authorities have powers under the Building (Scotland) Act 2003
[4]

 to deal with such 

buildings. They have a mandatory duty to take action to deal with buildings which are dangerous; for those 

which are "defective" they can serve a notice on the owner requiring them to take action, and if the owner 

does not comply the local authority may do the work. In each case the local authority is entitled to recover 

the costs of that action from the owner of the building. 
Such actions tend to be limited by the relevant Council budget (say in £70k to £100k region).  

Action under the Building (Scotland) Act 2003 is also constrained where a building is listed or in a 

Conservation area – although action under the Planning (Listed Buildings and Conservation Areas) 

(Scotland) Act 1997 (as amended by The Historic Environment (Amendment) (Scotland) Act 2011) – an 

Urgent Works Notice or Repairs Notice may in turn be appropriate. 
 

49. Under the Building (Scotland) Act 2003, the local authority can only recover its costs through normal debt 

recovery methods. This can make it difficult to recover costs, which in turn discourages local authorities from 

using their powers to ensure the local built environment is maintained. Previous building legislation applying 

to dangerous buildings and other building regulation contraventions, and other legislation applying to 

housing and historic buildings, provides for a charging order or notice of liability for expenses to be 

registered against the property in the appropriate property register - in practice this enables the debt to be 

paid when the property is sold, otherwise the new owner becomes liable. Consultation and research has 

supported the introduction of such a mechanism to assist local authorities in recovering their costs of 

carrying out work on dangerous or defective buildings. 

Action to recover costs can indeed be difficult – leading to the costs of undertaking works in default often 

being written off. Indeed the very costs and length of legal action around civil debt recovery do not assist 

(eg typically taking up to 12 months). 

The “Notice of Liability” introduced under The Historic Environment (Amendment) (Scotland) Act 2011 has 

been a helpful step – particularly to deal with buildings owned by paper companies and where the costs of 

works in default could be avoided through a change in ownership. Albeit that it has not been widely used 

to date. It is however considered to be beneficial for the options of a “Notice of Liability” or “Charging 

Order” (as proposed by the Defective and Dangerous Buildings (Recovery of Expenses) (Scotland) Bill) to 

both be available for action under Building Act (s.28 Defective Building or s.29-30 Dangerous Building), 

Planning Act (s.179 Amenity Notice – requiring proper maintenance of land) or Conservation (s.49 Urgent 

Works Notice or s.43 Repairs Notice) legislation – according to what is most appropriate.  

50. It is also proposed that the same improvements to the powers to recover costs should apply to buildings 

regulations compliance, continuing requirement enforcement notices, and building warrant enforcement 

notices, under sections 25, 26 and 27 of the Building (Scotland) Act 2003. 

Draft Bill: Part 4 "Liability for expenses under Building (Scotland) Act 2003" 
 

51. Part 4 of the draft Bill inserts new sections into the Building (Scotland) Act 2003 which allow for a "notice 

of liability for expenses" to be registered in the appropriate property register in relation to a building on 

which work has been done. Where such a notice is registered, if the building is sold, the previous owner and 

the new owner become severally liable for the debt; in other words, it can be recovered from either of them. 
52. In practice, a potential buyer (new owner) will want to ensure that the debt is paid and will negotiate the 

purchase price accordingly. If the new owner pays the expenses, they may recover that amount from the 

former owner (seller), if the former owner is liable. 
53. The provisions set out the procedures to be followed and the administrative expenses and interest which 

can be charged. 
For details see page 17-19 of the draft Bill here. 
 

Such a “Notice of Liability” approach should also usefully be applied to action carried out in default under 

the Planning Act (eg Amenity Notice under s.179 of 1997 Act).  
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