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Memorandum by the Scottish Government to the Local Government and 
Regeneration Committee 

 
Introduction 
 
1. This memorandum has been prepared by the Scottish Government to assist 
consideration by the Local Government and Regeneration Committee of the Defective and 
Dangerous Buildings (Recovery of expenses) (Scotland) Bill (“the Bill”), which was 
introduced by David Stewart MSP on 30 October 2013. 
  
Background 
 
2. The Bill provides for improved cost recovery powers for local authorities dealing 
with defective and dangerous buildings under the Building (Scotland) Act 2003.  Although 
local authorities have a range of discretionary powers available to them to deal with 
defective buildings they have a long standing duty to deal with dangerous buildings.  
These powers allow them to carry out emergency work, evacuate people and serve a 
notice on building owners to remove the danger.  If the owner does not comply with the 
notice the local authority may do the work. 
 
3.  Charging orders had been available for local authorities dealing with dangerous 
building buildings under the Building (Scotland) Act 1959. The local authority had power to 
make an order which placed a charge on the building to pay an annuity of equal 
instalments over 30 years for the expenses incurred carrying out works.  If the owner did 
not pay, costs could be recovered when the property was sold although there can be some 
years between the sale and cost recovery. 
   
4. The dangerous building powers were carried over in Sections 29 and 30 of the 
current Building (Scotland) Act 2003 (in force from 1 May 2005) and were supplemented 
by new powers for defective buildings under Section 28  However charging orders were 
dropped resulting in local authority expenses being managed by normal debt recovery 
methods. 
 
5. Over recent years local authorities have raised concerns that the loss of charging 
orders has reduced the certainty of them recovering their costs.  David Stewart MSP has 
shared their concerns and done research that indicates there is a substantial amount of 
unrecovered costs incurred by local authorities.  His Bill covers this issue and is based on 
research by Mr Stewart that indicates there is a substantial amount of unrecovered costs 
incurred by local authorities.  His consultation in 2011 attracted 43 responses with 21 from 
local authorities.  81% supported re-introducing charging orders.  4 respondents did not 
support the proposals stating they thought further legislation was unnecessary.     
 
6. In September 2011, Mr Stewart met with Aileen Campbell in her role as Minister for 
Local Government and Planning to discuss his Bill proposals in detail.  The original Bill 
proposals had a wider scope that included the introduction of “Building MOT” inspections 
as an optional service for owners to identify work required to avoid defects affecting the 
fabric of the building.  The original Bill proposals fell at dissolution of Parliament in 
December 2011.   
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7. A revised set of Bill proposals covering the single issue of charging orders was 
lodged on 17 January 2012 and the Local Government and Regeneration Committee took 
oral evidence on the issue at their meeting on 18 January 2012.  Mr Stewart indicated in 
his evidence session at the meeting of the Local Government and Regeneration 
Committee on 8 February 2012 that he would be very happy for the Government to 
legislate.  He wished an improvement to be made that addresses what he perceived to be 
a gap in the legislation and he would be content for Government to take this forward.  He 
wrote to Business Improvement Districts in late February to consult on the proposed Bill 
before lodging the final proposal on 15 March 2012.     
 
8. In March 2012, David Stewart lodged a final proposal for a Building Repairs 
(Scotland) Bill focussing solely on the reintroduction of charging orders for local authorities 
undertaking work on defective or dangerous buildings. 
 
9. David Stewart was advised in April 2012 that the Government was aware of the 
issues faced by local authorities in recovering their costs, there is merit in strengthening 
cost recovery powers and that they were broadly supportive of the policy.  Whilst 
supporting the aim overall, the Government confirmed that it intended to introduce 
legislation to improve cost recovery powers and so could not support his Bill. 
  
10. Mr Stewart’s Defective and Dangerous Buildings (Recovery of Expenses) 
(Scotland) Bill was introduced on 30 October 2013.  The objective of the Bill is to re-
introduce charging orders which local authorities can use to recover their costs when they 
do work to defective and dangerous buildings in default of the owner.  This in turn should 
allow local authorities to take a more pro-active approach to intervening on the existing 
building stock, having greater certainty of getting their costs back.     
 
11. Mr Stewart’s proposals allow local authorities to choose either to recover the whole 
amount by usual civil debt recovery methods or make a charging order meaning the whole 
sum recoverable is to be repaid over 30 years in equal instalments.  This is a similar 
approach to that under the 1959 Act and if an instalment is not paid, the local authority can 
pursue the recovery of the instalment by usual debt recovery methods. 
 
12. Currently the owner can appeal against the defective or dangerous building notice 
itself.  However once the local authority has carried out the work, there is no appeal under 
the Act against the level of expenses they are demanding.  Mr Stewart’s Bill allows for the 
charging order to be appealed to the Sheriff which introduces a level of complication that 
could create delays until it has been finally determined. 
 
13. The proposals do not apply to notices or work done before the changes come into 
force, which does not help recovery the expenses currently outstanding.  In addition, the 
proposals in the Bill do not cover the other enforcement powers under the Act being 
Section 25 building regulations compliance; Section 26 continuing requirement 
enforcement notices; and Section 27 building warrant enforcement notices.   
 
14. It is accepted by Government, local authorities and Mr Stewart that the current 
powers should be improved.  They should build on the current normal debt recovery 
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methods in place since 2005, still allowing the local authority flexibility in settlement terms 
if they wish.  However charging orders are not the only way of linking the local authority 
expenses to the land or future owners.  The Government’s preferred way is by notices of 
liability which is the approach for works carried out to listed buildings as introduced by the 
Historic Environment (Amendment) (Scotland) Act 2011 and as intended for remedial 
works to high hedges when the High Hedges (Scotland) Act 2013 comes into force.  It 
therefore makes sense to give local authorities the same debt recovery tools.     
 
Financial Impact 
 
15. The Financial Memorandum accompanying the Bill indicates there is no change in 
the financial implications for local authorities with the introduction of improved cost 
recovery powers as they are already using theses powers.  There only administration 
costs may be in the region of £100, and there is a £60 fee for recording a charging 
order/repayment order against a property in the Land Register.  There will be some costs 
associated to any appeals against charging orders taken to the Sheriff and if Scottish 
Ministers need to determine early settlement amounts.  However a local authority will not 
be able to recover their costs for any appeal that is successful.  The research carried out 
by Mr Stewart into the impacts of his proposed Bill does not indicate any adverse financial 
implications. 
 
Scottish Government’s Position 
 
16. The Scottish Government agrees that cost recovery powers need improving and 
commissioned research into a suitable cost recovery mechanism.  The final report was 
published in November 2012.  The Government has committed to legislate in this area and 
recognises, following its 2012 consultation on the proposed Community Empowerment 
(Scotland) Bill (CEB), the need for action to improve the existing cost recovery powers for 
local authorities.  Proposed amendments to the Building (Scotland) Act 2003 form part of 
the current consultation on the draft CEB launched on 6 November. 
  
17. The CEB proposals allow local authorities a straightforward mechanism to register a 
Notice of Liability for Expenses for their relevant expenses including the expenses of 
carrying out any construction or protective work, under sections 25, 26, 27, 28, 29 or 30 of 
the Building (Scotland) together with administration expenses and interest.  The notice is 
registered in the appropriate property register.  The current and any future owner will be 
severally liable for the expenses even if they sell the land and the local authority may 
pursue either for the full amount.  In practice, on the sale of the property, a seller, not 
willing to be liable for the debt will, ensure that the debt is paid and the Notice discharged 
by the seller or by themselves where the relevant adjustment has been made to the 
purchase price of the property.  
 
18. Any changes introduced must be flexible enough to take account of the range of 
work that a local authority might undertake from minor work replacing roof tiles of £200 to 
a large demolition which could be up towards £1m.  The CEB consultation proposals are 
intended to provide this by allowing local authorities to negotiate settlements and pursue 
the owner or any future owner how and when they see fit.  The eventual solution may differ 
from a charging order but the intention is to introduce an effective measure that provides 
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the appropriate mechanism for local authorities and achieves or exceeds the aims of Mr 
Stewart’s Bill. 
 
19. The Scottish Government therefore does not support the Defective and Dangerous 
Buildings (Recovery of Expenses) (Scotland) Bill in its current form.  The Government 
supports the aims of the Bill and intends to legislate in this area through the CEB which is 
currently out to consultation.  The Government accepts that further engagement on the 
proposals with local authorities, through Local Authority Building Standards Scotland 
(LABSS), is essential. 
 
20. Derek Mackay, Minister for Local Government and Planning, met Mr Stewart on 3 
December 2013 to discuss the proposals and options.  Mr Stewart’s proposals could be 
introduced earlier than the CEB however the CEB consultation proposals go wider and 
include all local authority enforcement powers under the Building (Scotland) Act 2003.  
The Minister agreed, once the responses from the CEB consultation are known, to 
consider his Bill again, and then meet him to discuss the options at that time.       
  
Consultation 
 
21. The Scottish Government’s consultation on a draft CEB recently launched on 6 
November 2013 (with responses sought by 24 January 2014) and has been sent to all 32 
local authorities and Local Authority Building Standards Managers for comment. These are 
considered to be relevant organisations to make comment on the cost recovery powers 
proposed. 
 
22. The Scottish Government will be engaging with LABSS and all 32 local authorities 
on both sets of proposals over coming months.  
 
Conclusion 
 
23. In conclusion, although the Scottish Government has previously expressed support 
for the broad aim of Mr Stewart’s Bill, it does not support the Bill itself. 
 
24. The Bill is not necessary given that the Government intends to legislate to improve 
the cost recovery powers in the Building (Scotland) Act 2003.  Initial proposals form part of 
the Community Empowerment (Scotland) Bill consultation that closes on 24 January 2014.   
 
25. The Government is committed to introduce the most appropriate mechanism for 
local authorities to take enforcement action with the confidence of improved cost recovery 
powers, and will engage with all local authorities throughout the consultation period.   
 
26. The Minister for Local Government and Planning has agreed, when the responses 
to the CEB consultation are known, to consider Mr Stewart’s proposals again, and then 
meet him to discuss the options at that time.     
 
 
 
Building Standards Division 
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