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Dear Convener 
 
The Lord Advocate and Head of NSCU gave evidence to the Committee on 25 June 
2013 in relation to the Committee’s inquiry into tackling child sexual exploitation in 
Scotland.  
 
Subsequently the Committee requested further information on the reasons that 
charges involving child complainers reported to the Crown Office and Procurator Fiscal 
Service (COPFS) under the Sexual Offences (Scotland) Act 2009 (“the 2009 Act”) in the 
last 3 years were not proceeded with. 
 
I am sorry for the delay in responding to you. A response had been prepared and it 
was mistakenly understood to have been submitted. I hope that the information below 
is of assistance and that there has been no significant inconvenience caused to the 
Committee in progressing their inquiry by that misunderstanding.  
 
So far as reasons that such a charge reported to COPFS would not be proceeded with 
are concerned, I can advise that there may be a number of circumstances which would 
lead to such an outcome. As stated by the Lord Advocate in his evidence to the 
Committee on 25 June 2013, the overwhelming reason is because of insufficient 
evidence.  
 
Other reasons include: that an accused is dead; that an accused has been deported; 
that there are mitigating circumstances which mean that prosecution is not in the 
public interest; that further action is deemed disproportionate and not in the public 
interest; that there exists no reasonable prospect of a conviction; and because of the 
mental condition of the accused.  
 
In some circumstances, a charge reported to COPFS under the 2009 Act will not be 
proceeded with but other charges against the accused will proceed.  
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Decision making in such cases always requires careful consideration of the public 
interest. Prosecutors will consider all of the facts and circumstances of a case before 
reaching a decision. Important factors include: the nature of the offence; the age of 
the complainer; the age of the accused and their previous offending history; the age 
difference and the relationship between the accused and the complainer; whether the 
conduct was consensual or whether there was an element of force, coercion or control; 
and whether there was an unequal power balance between the parties. 
 
When considering the above information it is important to note the wide spectrum of 
conduct that can be reported under the 2009 Act. For example at one end of the 
spectrum the 2009 Act criminalises rape and at the other end it criminalises non 
contact offending such as sending indecent communications (for example the sending 
of a single sexually inappropriate text message). 
 
All cases involving serious sexual offences are referred to the National Sexual Crimes 
Unit (NSCU) where expert, senior prosecutors take decisions on how to proceed.  
 
I trust this information is helpful to the Committee. If there is anything further I can 
assist with please let me know. 
 
Yours faithfully 
 
 

 
 
 
 
Catherine Dyer 
Crown Agent & Chief Executive 




